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UNDERCOVER OPERATIONS ACT 

WEDNESDA Y, MAY 16, 1984 

U.S. SENATE, 
SUBCOMMITl'EE ON CRIMINAL LAW, 

CoMMITI'EE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 9:30 a.m., in rooms 
3D-I06 and SD-226, Dirksen Senate Office Building, Hon. Charles 
McC. Mathias, Jr. presiding. 

Present: Senators Thurmond, Denton, Specter, Biden, and Metz
enbaum. 

Staff present: Steven J. Metalitz, staff director (Subcommittee on 
Patents, Copyrights and Trademarks); Beverly McKitt\rick, counsel 
(Subcommittee on Criminal Law); Joel S. Lisker, chief counsel (Sub
committee on Security and Terrorism); and John Podesta, counsel, 
Senator Patrick Leahy. 

Senator MA1HIAS. The subcommittee will come to order. We are 
pleased that the chairman of the full committee is here this morn
ing, and I tum first to him if he has any remarks. 

OPENING STATEMENT OF HON. STROM THURMOND, A U.S. SENA
TOR FROM THE STATE OF SOUTH CAROLINA, CHAIRMAN, COM
MI'M'EE ON THE JUDICIARY 

The CHAIRMAN. Thank you, Mr. Chairman. I have no statement 
to make except just welcome these witnesses here and thank them 
for their appearance. This is a very important matter. 

I have another committee meeting and then I have to open the 
Senate. So I will not be here very long, but I will read your testi
mony and want you to know that we appreciate your presence. 

Thank you, Mr. Chairman. 

OPENING STATEMENT OF HON. CHARLES MeC. MATHIAS, JR., A 
U.S. SENATOR FROM THE STATE OF MARYLAND 

Senator MATHIAS. Thank you, Mr. Chairman. 
This morning the Subcommittee on Criminal Law of the Senate 

Judiciary Committee begins hearings on S. 804, the Undercover Op
erations Act. I want to thank the chairman of the subcommittee, 
Senator Laxalt, for his cooperation in arranging this hearing and 
for the opportunity to conduct the hearing in his absence. 

This is the first hearing to be held on the bill; but it is, of cou.rse, 
far from the first time that the Senate has examined the issues 
that are rais~~ by this legislation. During the 97th Congress, the 
Senate established a select committee and charged it with the task 
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of conducting the most searching inquiry into Federal law enforce
ment undercover operations that has ever been undertaken by the 
Congress. There were a dozen public hearings. There were private 
interviews. There were depositions. There was the perusal of many 
thousands of pages of documents. And in the course of this investi
gation, the committee examined the way in which the law enforce
ment agencies of the Department of Justice actually conducted un
dercover operations. 

The select committee studied the directives and guidelines that 
those agencies had promulgated to govern the use of undercover 
techniques. It reviewed the record of the successes and failures, of 
the benefits and costs that resulted from unaercover operations. 

In December 1982, the select committee unanimously approved a 
detailed final report that made numerous specific recommenda
tions for legislation to increase the effectiveness of undercover op
erations, while strengthening the safeguards for privacy rights and 
civil liberties. 

These recommendations have been embodied in S. 804, which 
was introduced March 14, 1983. The bill had the support and co
sponsorship of the vice chairman of the select committee, Senator 
Huddleston, and of five other membecs of the select committee. 

Events in the months that have elapsed since the select commit
tee concluded its work have underscored the need for the Senate to 
consider legislation on the topic of undercover operations. The un
dercover operation is, of course, a powerful weapon for law enforce
ment. Techniques of deception allow the authorities to bring to 
light conspiracies that would otherwise escape attention. For the 
detection of consensual crimes-trafficking in contraband or stolen 
goods or giving and taking brides and perversions of public trust
the undercover weapon often appears to be uniquely well suited. 

But the use of undercover techniques also brings with it serious 
risks. More frequently and more urgently than ever the charge is 
heard that the undercover weapon has been misdirected or has 
misfired. The curtain that deceptive tactics can pierce may shield a 
conspiracy or it may simply protect the privacy of an innocent citi
zen. The Government's unacknowledged presence may ultimately 
preserve public safety but it may also intrude on precincts from 
which the State ought to be fenced out. The corrupt informant, 
always tempted to twist the project to his own ends, may betray his 
government as well as his erstwhile confederates. As more and 
more Federal law enforcement agents are called upon to play act 
in the performance of their duties, the need for clear legislative 
standards for the directors and script writers becomes more and 
more compelling. 

The Federal Bureau of Investigation in the undercover guidelines 
that it has adopted has made Ttvhat I think is a sincere effort. to ar
ticulate those standards. But the Undercover Operations Act pro
ceeds from the premise that these standards are so important that 
they ought to be written into the statute books rather than relegat
ed to the netherworld of administrative rules that can be changed 
by a stroke of the pen and without sufficient notice. 

S. 804 would, for the first time, give Justice Department law en
forcement agencies express statutory authority to engage in under
cover operations. It would grant these agencies permanent exemp-
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tions for some of the legal restrictions that have impeded use of the 
undercover technique. But these authorizations and waivers would 
be conditioned on the adoption of detailed internal guidelines ad
dressing a specified range of issues. Furthermore, the Undercover 
Operations Act would prohibit undercover operations that fail to 
meet specified threshold standards of justification. The bill would 
clarify the rights of innocent victims of undercover operations to 
financial compensation from the Government. And it would deter 
some of the worst potential excesses of the undercover technique, 
by reforming and rationalizing the affirmative defense of entrap
ment. 

With today's hearing, the proposals contained in S. 804 will begin 
to get the careful scrutiny that they deserve. The provisions of the 
Undercover Operations Act resulted from a consensus among the 
members of the select committee that the time had come for Con
gress to speak on this issue that has such important implications 
for effective law enforcement and for civil liberties. Although the 
members of the select committee have spoken with one voice, we 
all recognize that our statement could be improved upon. We wel
come the constructive comments and suggestions of law enforce
ment agencies, legal scholars, concerned interest groups, and our 
colleagues in the Congress. We will need all these perspectives on 
the issue if we are to define the boundaries of the common ground 
from which the legislative process can usefully proceed. 

Accordingly, it is fitting that the first witness this morning will 
be the distinguished chairman of the Subcommittee on Civil and 
Constitutional Rights of the House Judiciary Committee, Repre
sentative Don Edwards of California. Following Representative Ed
wards, we will hear from two men who can speak authoritatively 
for the administration on this issue, with particular regard to the 
effect of S. 804 on law enforcement activities: Judge William Web
ster, Director of the Federal Bureau of Investigation, and D. Lowell 
Jensen, Associate Attorney General of the United States. Next, we 
will take the testimony of a witness who can claim unsurpassed fa
miliarity with the record of the need for this legislation, and a man 
to whom I feel personally greatly indebted, the former chief coun
sel of the Senate Select Committee on Undercover Operations, Mr. 
James Neal. Unfortunately, Malcolm Wheeler, who served as chief 
counsel after Mr. Neal's departure, is ill today, and we very much 
regret that he will be unable to join us. 

Finally, we will have a panel of public witnesses who will bring 
diverse perspectives to bear on some of the particularly controver
sial aspects of the bill, including the provisions regarding the most 
highly sensitive undercover operations. 

Now, before we ask Representative Edwards to begin, I would 
like to incorporate in the record at this point some explanatory ma
terials concerning the l~gislation before us. These materials include 
the text of S. 804, a staff memorandum summarizing its provisions, 
excerpts from the final report of the select committee which set 
forth the committee's legislative recommendations and the analysis 
underlying them. 

I will also note for the record that we have solicited the written 
views of several legal scholars and law enforcement professionals 
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on the matters addressed by the bill and they will be included at 
an appropriate point in the record. 

[The prepared statement of Senator Leahy, the text of S. 804, the 
staff summary of S. 804, and excerpts from the select committee's 
final report follow:] 

PREPARED STATEMENT OF HON. PATRICK LEAHY, A U.S. SENATOR FROM THE STATE OF 
VERMONT 

There was once a time in my life when I had every hope that crime could be suc
cessfully fought with honest and well-trained policemen on the street corners of our 
towns and cities. As a county prosecutor in a rural state, this seemed a reasonable 
hope. 

Ten years later I see that we need a much broader range of tools to fight crime, 
for the problem of crime is no longer simply the aberration of a man gone wrong, 
but often the product of organization and planning by people whose subtlety and 
care can make normal enforcement methods ineffective. 

I recognize today that undercover operations are sometimes a necessary weapon 
against the modern criminal operation, and as a result I have endorsed S. 804, but 
with particular reservations. Though undercover operations will surely continue to 
be necessary on occasion in the future, their potential to harm the fabric of public 
trust gave me some pause-and frankly I think that a sense of doubt and hesitation 
in this area is healthy. 

Two thorough investigations by the Congress concluded that we would be far 
better off if Congress established standards and guidelines for undercover activities 
than we would in relying on general law and the all-too-changeable sense of proprie
ty that governs the law enforcement philosophy at the Department of Justice from 
Administration to Administration. 

We need a bill because we need guidelines that will protect individual citizens 
from the excessive zeal of an operation that wanders from its rightful goal and 
places the value of apparent success over the value of individual liberty and privacy. 

This bill makes a good start by setting standards for targeting and then defining 
objectives and operational responsibilities. 

But the standards for targeting ought to be tightened and we ought to dash the 
impression that the standards for investigating government officials will be any 
higher than for any other citizen. To allow any other interpretation would be to 
miss the whole meaning of Abscam. And the bill ought to apply to all federal law 
enforcement agencies, not just the Dapartment of Justice. 

And there is one very crucial concern that goes to the heart of law enforcement 
policy in an open society, and that is the use of the media or the clergy as part of an 
undercover scheme. We like to think that one of the most important qualities of an 
open society like ours is that the government cannot manipulate the press, and that 
if it tries, the press will fight back. 

Undercover operations that depend, even in small part, on subversion of the 
media cannot benefit the nation by their results, however spectacular in the short 
run. Fighting subtle criminals in our modern age means using modern tools, and 
this bill acknowledges that need. But we must never lose sight of the genius within 
our system of government-and the heart of that genius is our ability to examine 
those who govern and to speak to each other about what we find. 

Let us pass a strong and bill, but let's make sure that it's a bill that can strike at 
crime without hobbling any of our valued freedoms. 
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98TH OONGRESS 
1ST SESSION 8.804 

To reform the Federal criminal laws by establishing certain standards and limits 
for conducting Federal undercover operations and activities, and for other 
purposes. 

IN THE SENATE OF THE UNITED STATES 

MAP.'C;H 14, 1983 

Mr. MATHIAS (for himself, Mr. HUDDLESTON, Mr. RUDMAN, Mr. INOUYE, Mr. 
LEAHY, Mr. DECONCINI, and Mr. SIMPSON) introduced the following bilI; 
which was read twice and referred to the Committee on the Judiciary 

A BILL 
To reform the Federal criminal laws by establi~hing certain 

standards and limits for conducting Federal undercover op

erations and activities, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Undercover Operations 

4 Act of 1983". 

5 SEC. 2. (a) Part IT of title 18, United States Code, IS 

6 amended by adding at the end thereof the following new 

7 chapter: 

o 
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1 "CHAPTER 239-UNDERCOVER OPERATIONS 

2 AND ACTIVITIES 

"Sec. 
"3801. Undercover operations generally; Department of Justice guidelines. 
"3802. Establishment of an undercover operation; authority. 
"3803. Limits on undercover operations; standards for selecting targets. 
"3804. Tort claim arising out of illegal undercover operation. 
"3805. Annual report to Congress. 

3 "§ 3801. Undercover operations generally; Department of 

Justice guidelines 4 

5 "(a) The Attorney General shall have authority to au-

6 thorize appropriate law enforcement components of the De-

7 partment of Justice to conduct undercover operations und6r 

8 his direction, in accordance with the procedures and guide-

9 lines established by this chapter and any other applicable pro-

10 vision of law. 

11 "(b) The Attorney General shall issue, maintain, and 

12 enforce a set of guidelines governing the underco~er oper-

13 ations of each law enforcement component of the Department 

14 of Justice which is authorized to conduct undercover oper-

15 ations. Such guidelines shall include provisions which 

16 specify-

17 "(1) the procedures to be followed to initiate an~ 

18 to renew the authorization for an undercover operation; 

19 "(2) the procedures to be followed to extend the 

20 time, increase the funds, or expand the geographic or 

21 subject-matter scope of an undercover operation; 
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"(3) the procedures to be followed to terminate an 

undercover operation; 

"(4) the standards to be employed, consistent with 

this chapter and all other applicable provisions of law, 

in determining whether an undercover operation should 

be initiated, extended, renewed, expanded, given in

creased funds, or terminated; 

"(5) the standards to be employed, consistent with 

this chapter and all other applicable provisions of law, 

in determining whether an undercover agent may offer 

or cause to be offered to another person an opportunity 

to commit a crime; and 

"(6) the functions, powers, composition, and 

voting procedures of an Undercover Operations Review 

Committee for each such law enforcement component, 

each of which shall consist of at least six voting mem

bers, at least one of whom is an Assistant Director of 

the Federal Bureau of Investigation and at least one of 

whom is a representative of the Office of Legal Coun

sel of the Department of Justice. 

21 

22 

"(c) The Attorney General shall submit in writing to the 

Senate Committee on the Judiciary and the House Commit-

23 tee on the Judiciary, at least thirty days before it is promul-

24 gated, every guideline issued pursuant to this section and 

S 804 IS 
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1 every amendment to, or deletion or formal interpretation of, 

2 any such guideline. 

3 "§ 3802. Establishment of an undercover operation; au-

4 

5 

thority 

"Pursuant to this chapter and when reasonably neces-

6 sary to the implementation of an authorized undercover oper-

7 ation, a law enforcement component of the Department of 

8 Justice shall have the authority-

9 

10 

11 

12 

13 

14 

15 

16 

17 

'18 

19 

20 

21 

22 

23 

24 

25 

"(a) to purchase or lease property, supplies, serv

ices, equipment, buildings or facilities, to construct or 

to alter buildings or facilities, or to contract for con

struction or alteration of buildings or facilities, in any 

State or in the District of Columbia, without regard to 

statutes, rules, and regulations specifically governing 

contracts, contract clauses, contract procedures, pur

chases, leases, construction, or alterations undertaken 

in the name of the United States; 

"(b) to establish and to operate proprietaries; 

"(c) to use proceeds generated by a proprietary 

established in connection with an undercover operation 

to offset necessary and reasonable expenses of that 

proprietary: Provid,ed, however, That the balance of 

such proceeds, and proceeds derived from the sale of 

the proprietary or of its assets, must be deposited in 

the Treasury of the United States as miscellaneous re-

S 804 IS 
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ceipts: Provided further, That proceeds from such a 

proprietary may not be used to offset any other ex

penses of the undercover operation, and that all pro

ceeds recovered or generated other than by the propri

etary must be deposited in the Treasury of the United 

States as miscellaneous receipts; 

"(d) to deposit, in banks or in other financial insti

tutions, funds appropriated by Congress for undercover 

operations; and 

"(e) to engage the services of cooperative individ

uals or entities in aid of undercover operations, and, 

upon the prior written approval of the Attorney Gener

al or of the Deputy Attorney General, to execute 

agreements to reimburse those individuals or entities· 

for their services and for losses incurred by them as a 

direct result of such operations. 

17 "§ 3803. Limits on undercover operations; standards for 

18 

19 

selecting targets 

"(a) No law enforcement component of the Department 

20 of Justice may initiate, maintain, expand, extend, or renew 

21 an undercover operation except in accordance with the fol-

22 lowing ,standards: 

23 "(1) When the operation is intended to obtain in-

24 formation about an identified individual, or to result in 

25 the offer to an identified individual of an opportunity to 

S 804 IS 
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engage in a criminal act, there shall be a finding that 

there is reasonable suspicion that the individual has en

gaged, is engaging, or is likely to engage in criminal 

4 activity. 

5 "(2) When the operation is intended to obtain in-

6 formation about particular specified types of criminal 

7 

8 

9 

acts, or generally to offer unspecified persons an oppor

tunity or inducement to engage in criminal acts, there 

shall be a finding that there is reasonable suspicion 

10 that the operation will detect past, ongoing, or planned 

11 criminal activity of that specified type. If, during the 

12 course of such an operation, agents of the law enforce-

13 ment component wish to offer to a specific individual 

14 who is identified in advance of the offer an inducement 

15 to engage in a criminal act, they may do so only upon 

16 a finding that there is a reasonable suspicion that the 

17 targeted individual has engaged, is engaging, or is 

18 likely to engage in criminal activity. 

19 H(3) When a Government agent, informant, or co-

20 

21 

22 

23 

operating individual will infiltrate any political, govern

mental, religious, or news media organhation or entity, 

there shall be a finding that there is probable cause to 

believe that the operation is necessary to detect or to 

24 prevent specific acts of criminality. 
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1 "(4) When a Government agent, informant, or co-

2 operating individual will pose as an attorney, physi-

3 cian, clergyman, or member of the news media, and 

4 there is a significant risk that another individual will 

5 enter into a confidential relationship with that person, 

6 there shall be a finding that there is probable cause to 

7 believe that the operation is necessary to detect or pre-

8 vent specific acts of criminality. 

9 H(b) All findings required to be made by subsection (a) 

10 shall be made by the Undercover Operations Review Com-

11 mittee for the appropriate law enforcement component, fol-

12 lowing procedures to be specified in the guidelines for such 

13 component which have been promulgated pursuant to this 

14 chapter. However, such guidelines may authorize findings of 

15 reasonable suspicion, as required by subsections (a)(l) ~d 

16 (a)(2), to be made by the head of the field office in charge, 

17 following procedures specified in such guidelines, if such a 

18 finding of reasonable suspicion is accompanied by a finding 

19 that none of the following circumstances are present or can 

20 reasonably be expected to materialize during the course of 

21 the undercover operation: 

22 

23 

24 

"'(I) the undercover operation will involve an in

vestigation of possible corrupt action by a public official 

or political candidate, the activities of a foreign govem-
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ment, the activities of a religious or political organiza

tion, or the activities of the news media; 

"(2) the undercover operation will involve untrue 

representations by an undercover employee or cooper

ating private individual concerning the activities or in

volvement of an innocent person; 

"(3) an undercover employee or cooperating pri

vate individual will engage in any activity that is pro

scribed by Federal, State, or local law as a felony or 

that is otherwise a serious crime except for activity in

volving criminal liability for the purchase of stolen or 

contraband goods or for the making of false representa

tions to third parties in concealment of personal identi

ty or the true ownership of a proprietary; 

"(4) an undercover employee or coope~ating pri

vate individual will seek to supply an item or service 

that would be reasonably unavailable to criminal actors 

but for the participation of the Government; 

"(5) an undercover employee or cooperating pri

vate individual will run a significant risk of being ar-

21 rested and seeking to continue in an undercover 

22 capacity; 

23 "(6) an undercover employee or cooperating pri-

24 vate individual will be required to give Sworn testimo-

25 ny in any proceeding in an undercover capacity; 
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"(7) an undercover employee or cooperating pri

vate individual will attend a meeting between a subject 

of the investigation and his lawyer; 

"(8) an undercover employee or cooperating pri

vate individual will pose as an attorney, physician, 

clergyman, or member of the news media, and there is 

a significant risk that another individual will be led 

into a professional or confidential relationship with the 

undercover employee or cooperating private individual 

as a result of the pose; 

"(9) a request for information will be made by an 

undercover employee or cooperating individual to ~ 

attorney, physician, clergyman, or other person who is 

under the obligation of a legal privilege of confidential

ity, and the particular information would ordinarily be 

privileged; 

"(10) a request for information will be made by an 

undercover employee or cooperating private individual 

to a member of the news media concerning any individ

ual with whom the newsman is known to have a pro-

21 fessional or confidential relationship; 

22 "(11) the undercover operation will be used ~ in-

23 filtrate a .group under investigation as part of a domes-

24 tic security investigation, or to recruit a person from 

25 within such a group as an informant; and 

8 804 18 
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"(12) there may be a significant risk of violence 

or physical injury to individuals or a significant risk of 

3 financial loss to an innocent individual. 

4 "(c) Notwithstanding the provisions of subsection (b), 

5 the guidelines for a law enforcement component may provide 

6 that, when-

7 "(1) the initiation, expansion, extension, or renew-

8 al of an undercover operation is necessary to protect 

9 life or to prevent other serious narm; and 

10 "(2) exigent circumstances make it impossible, 

11 before the harm is likely to occur, to obtain the author-

12 ization that would otherwise be required, 

13 the head of the field office in charge may approve the oper-

14 ation upon his finding that the applicable requirements of 

15 subsection (a) have been met. A written application for ap-

16 proval must then be forwarded, together with the initial find-

17 ing and a written description of the exigent circumstances, to 

18 the appropriate Undercover Operations Review Committee 

19 at the earliest possible opportunity, and in any event within 

20 forty-eight hours of the initiation, expansion, extension, or 

21. renewal of the operation. If the subsequent written applica-

22 tion for approval is denied, a full written report of all activity 

23 undertaken during the course of the operation must be sub-

24 mitted to the head of the component and to the Attorney 

25 General. 
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1 "(d) All findings required to be made by this section 

2 shall be made in writing, and shall include a statement of the 

3 specific facts or circumstances upon which the finding is 

4 based. 

5 "(e) Failure to comply with the provisions of this section 

6 shall not provide a defense in any criminal prosecution or 

7 create any civil claim for relief. 

8 "§ 3804. Tort claim arising out of illegal undercover oper-

9 ation 

10 "(a) Any person who suffers injury to his person or 

11 property, or death, which is caused by-

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(1) conduct which violates a, Federal or State 

criminal statute, and which is committed by-

"(A) a Federal employee, or by any person 

acting at the direction of or with t~e prior acqui

escence of a Federal law enforcement agent, 

during the course of and in furtherance of a De

partment of Justice undercover operation; or 

"(B) a Federal employee, or by any inform

ant or other cooperating private individual, who 

was enabled to commit the conduct by his partici

pation in a Federal undercover operation; or 

"(2) negligence on the part of Federal employees 

in the supervision or exercise of control over an under

cover operation, 

8804 18 
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1 shall have a cause of action against the United States for 

2 compensatory damages for s.11ch injury or death. No action 

3 may be brought under this section for injury caused by oper-

4 ational or management decisions relating to the conduct of 

5 the undercover operation. 

6 "(b) The district courts shall have original jurisdiction of 

7 all civil actions arising under this section. 

8 "(c) The provisions of chapter 171 of title 28, United 

9 States Code, shall apply to claims arising under this section. 

10 "§ 3,805. Annual report to Congress 

11 "(a) The Attorney General shall annually submit to the 

12 Senate Committee on the Judiciary and to the House Com-

13 mittee on the Judiciary a written report on all undercover 

14 operations-

15 "(1) that were terminated during the preceding 

16 calendar year; 

17 "(2) that were terminated during any prior year 

18 and in which, during the calendar year preceding the 

19 report, the operations resulted in an arrest, an indict-

20 ment, a jury verdict, a sentence, 8, judgment of dismiss-

21 aI, a judgment of acquittal, or an appellate court deci-

22 SlOn; or 

23 "(3) that were first approved by the law enforce-

24 ment component involved more than two years before 

25 the date of the annual report. 
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1 "(b) The annual report shall include the following infor-

2 mation for each undercover operation: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

"(1) the date on which initiation of the operation 

was approved under the undercover guidelines; 

"(2) the name and position of the ranking person 

who granted approval to initiate the operation; 

"(3) the number of Federal law enforcement 

agents who worked as undercover agents in the oper

ation during each year of the existence of the oper-

ation; 

"(4) each date on which an extension of time, in-

crease of funds, or expansion of geographic or subject 

matter scope of the operation was approved under the 

undercover guidelines; 

15 "(5) the name and position of each ranking person 

16 who approved each extension of time, increase of 

17 funds, or expansion of geographic or subject matter 

18 scope of the operation under the undercover guidelines; 

19 "(6) the date on which termination of the oper-

20 ation was approved under the undercover guidelines; 

21 "(7) the name and position of the ranking ~rson 

22 who approved the termination of the operation; 

23 "(8) the date on which the operation terminated 

24 and the manner in which termination was I;~ffected, in-
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cluding the manner in which the operation was made 

known to the news media; 

"(9) the arrests made in the operation during each 

year of the operation, including the identity of each 

person arrested and each crime for which he was ar-

rested; 

"(10) the indictments issued as a result of the op

eration during each year of the operation, including the 

identity of each person indicted and each crime for 

which he was indicted; 

"(11) the expenses incurred, other than for sala

ries for employees of the United States Government, in 

the operation in each calendar year preceding the 

report; and 

"(12) a description of each jury verdict, sentence, 

judgment of dismissal, judgment of conviction, and ap

pellate court decision rendered or imposed as a result 

of the operation.". 

(b) The table of chapters for part IT of title 18, United 

20 States Code, is amended by adding at the end thereof the 

21 following new item: 

"239. Undercover operations and activities.". 

22 SEC. 3. (a) Chapter 1 of title 18, United States Code, is 

23 amended by adding at the end thereof the following: 

880418 
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1 "§ 16. Entrapment 

2 "(a) It shall be an affirmative defense to a prosecution 

3 under any Federal statute that a Federal law enforcement 

4 agent, or a private party acting under the direction of or with 

5 the prior approval of Federal law enforcement authorities, 

6 induce,d' the defendant to commit an offense, and that the 

7 inducement was accomplished using methods that more likely 

8 than not would have caused a normally law-abiding citizen to 

9 commit a similar offense. 

10 "(b) The defense provided by this section shall be 

11 deemed to have been established by a showing that the de-

12 fendant committed the offense because a law enforcement 

13 agent, or a private party acting under the direction of or with 

14 the prior approval of law enforcement authorities-

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(1) threatened harm to the person or property of 

any individual; 

"(2) manipulated the personal, economic, or voca

tional situation of. the defendant with the purpose and 

effect of increasing the likelihood of his committing 

that offense; or 

"(3) provided goods or services that were neces-

sary to the commission of the crime and that the de

fendant could not have obtained without Government 

participation. 

8 804 18 
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1 "(c) The defense provided by this section must be estab-

2 lished by a preponderance of the evidence and shall be deter-

3 mined by the court.". 

4 (b) The table of sections for chapter 1 of title 18, United 

5 States Code, IS amended by adding at the end thereof the 

6 following: 

"16. Entrapment.". 

7 SEC. 4. (a) Section 2680(a) of title 28, United States 

8 Code, is amended by striking out "Any claim" and inserting 

9 in lieu thereof "Except as provided in section 3804 of title 

10 18, United States Code, any claim". 

11 (b) Section 2680(h) of title 28, United States Code, IS 

12 amended by striking out "Any claim" and inserting in lieu 

13 thereof "Except as provided in section 3804 of title 18, 

14 United States Code, any claim". 

o 
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SUMMARY OF PROVISIONS OF UNDERCOVER OPERATIONS ACT OF 1983 

NOTE: The provisions of the Undercover Operations Act of 

1983 are based upon the legislative recommendations of the Select 

Committee to Study Law Enforcement Undercover Activities of 

Components of the Department of Justice (the "Select Committee"). 

These recommendations are summarized in Chapter Four of the 

Select Committee's Final Report (S. Rep. 97-682), and discussed 

in more detail in Chapter Eight of that report. 

The Undercover Operations Act of 1983 consists of six basic 

features: 

(1) authorization for undercover operations; 

(2) limited exemption of undercover operations from certain 
legal restrictions; 

(3) administrative guidelines and reporting requirements; 

(4) prohibited undercover operations (threshold requirement5); 

(5) compensation for injuries; 

(6) statutory entrapment defense. 
I. AUTHORIZATION FOR UNDERCOVER OPERATIONS 

(See proposed 18 U.S.C. Sec. 3801(a).) 

Although law enforcement components of the Department of 

Justice have increasingly relied on undercover investigative 

techniques in recent years, there is no express statutory 

authority for these agencies to engage in undercover operations. 

Certain aspects of undercover activity (e.~., procuring false 

identification, operating proprietary businesses) may in fact 

be contrary to specific prohibitions of Federal law. Rather 

than continue the present reliance on strained interpretation~" 

of variou$ statutes to legitimize undercover operations, the 

Undercover Operations Act would explicitly declare the authority 

of Justice Department agencies to engage in law enforcement 

undercover activity, subject to compliance with applicable law, 

including the strictures of the Act itself. 

II. LIMITED EXEMPTION ~ROM LEGAL RESTRICTIONS 

(See proposed 18 U.S.C. Sec. 3802) 

Some Federal laws, while serving a useful purpose, inhibit 
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or foreclose the use of undercover techniques. The Federal 

Bureau of Investigations (FBI) has received temporary exemptions 

from some of these laws at var1'ous times, beginning in 1978. The 

Undercover Operations A t I c wou d provide limited permanent 

res r1ct10ns for all Justice Department exemptions from these t' , 

operat1ons, in the context of components engaged in undercover ' 

increased administrative control d an congressional oversight of 

these activities. 

Five major types of restrictions are involved. 

A. Procurement, leasing and contracting 

As a rule, Federal law prohibits government agencies from 

entering into multi-year leases of property or from entering into 

any property leases in Washington, D.C. Government agencies 

are also required to insert into all contracts specified clauses 

,concerning conflicts of interest, access to records, and other 

purc asing real property in some matters, and are prevented from h 

instances. 

ent1ty such as an undercover It is often necessary for an ' 

proprietary to lease or purchase property, or to contract for 

goods and services, in the context of an undercover operation. 

The exemptions provided by proposed ' sect10n 3802(a) would put 

these transactions on a sound legal footing. 

B. Establishment of proprietaries 

Commonly, law enforcement agenc1'es set up businesses as 

fronts for the conduct f o an undercover operation. The legal 

authority of a Federal I f aw en orcement agency to create a 

corporation without Congressional approval is quite dubious. 

Proposed section 3802(b) would 1 c arify the authority to establish 

and operate proprietaries. 

C. Use of income to offset expenses 

Federal law requires that all funds received by any 

government agency be paid int.o the Treasury "without any 

abatement or deduction." Strict application of this requirement 

to undercover operations,' h S1nce t e expiration on February 1, 

., 

23 

1982 of a temporary exemption, has sharply curtailed use of the 

-undercover technique, because all expenses of undercover businesses 

must be paid from appropriated funds, regardless of any income 

generated by the business itself . 

Proposed section 3802(c) would provide a limited exemption 

from this restriction. Proceeds generated by the operation of 

a proprietary may be used to offset reasonable and necessary 

expenses of ~ proprietary, but not of any other aspect of 

the undercover operation, nor of other undercover operations. 

All other proceeds, and all "profit" from the proprietary, 

must be deposited in the Treasury. These provisions would 

increase th~ efficiency and reduce the public expense of under-

cover operations, while retaining necessary fiscal controls. 

D. Bank deposits 

Federal officers are generally prohibited by law from 

depositing public funds in a bank. Yet this is often necessary 

in an undercover operation, either to maintain the cover of agents -, 

or of proprietaries, or to allow undercover operations to 

demonstrate their financial capabilities to would-be cohorts. 

Exempting undercover operations from the generally applicable 

strictures, as in proposed Section 3802(d), would not thre~ten 

the purposes underlying these statutes, and would remove an 

unnecessary impediment to vi'30rous law enforcement. 

E. Indemnification of cooperating parties 

The cooperation of legitimate businesses 
banks, insurance 

companies, and other firms -- is vital to the success of many 

undercover operations. But such cooperation involves risks, 

and many businesses are deterred from assisting undercover 

operations by the prospect of potential financial liability. 

Proposed section 3802(e) would authorize the Justice Department, 

with the personal written approval of the Attorney General or 

Deputy Attorney General, to enter into agreements indemnifying 

cooperative individuals or entities for their services and for 

losses incurred. 
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Finally, it should be noted that the proposed exemptions 

from legal restrictions are not automatic. A law enforcement 

component could a~ itself of these authorities only when 

reasonably necessary to carry out a properly authorized undercover 
operation, in accordance with 

agency guidelines and other pro-
visions of law. 

III. ADMINISTRATIVE GUIDELINES AND REPORTING REQUIREMENTS 

(See propcsed 18 U.S.C. Sec. 3801 (b) and (c), and 3805) 

While the FBI has, in recent years, promulgated detailed 
guidelines for d 

un ercover operations, other Justice Department 
agencies which us thO t 

e 1S echnique have far less comprehensive 

regulations; and there is no statutory . requ1rement that any suc~ 
agency have any guidelines. Th ese sections of the Undercover 
Operations Act would require th 

e Attorney General to promulgate 
guidelines for h I 

eac aw enforcement component which is authorized 

to conduct undercover operations. 
While the details of the guide-

lines would be left to the Attorney General, the bill specifies 

the subjects to be addressed, includ1'ng 
procedures for initiating, 

modifying, or terminating an undercover . operat10n, and standards 
for determining when targets will be ff o ered an opportunity to 
commit a crime. The guidelines must also establ1'sh 

Operations Review Committee (UORC) for h eac agency, 

sentation from the FBI and from the Office of Legal 

an Undercover 

with repre

Counsel of 
the Justice Department. All guidelines, or amendments thereto, 

must be submitted 30 days in advance f o promulgation to the House 
and Senate Judiciary Committees. 

Proposed Section 3805 would strengthen C . ongress10nal over-

sight of undercover operations by requiring a detailed annual 

report to the Judiciary Committees on all closed undercover 

operations, and on all operations which had been open for two 

years or more. 

IV. PROHIBITED UNDERCOVER OPERATIONS 

(See proposed 18 U.S.C. Sec. 3803) 

This section of the Act would establ~sh • statutory standards 

for the initiation, maintenance, expansion, or renewal of an 

)1 

I 
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undercover operation. Such operations would be prohibited unless 

certain threshold requirements were satisfied. The section also 

specifies the level within the agency at which determinations of 

compliance with the threshold standards must be made. The 

purpose of both the substantive and the procedural provisions 

of this section is to prohibit undercover activi~ies which 

unjustifiably intrude on privacy interests, privileged relation-

ships, and areas of First Amendment concern. 

The general threshold standard is one of reasonable suspicion 

of criminal activity. This standard, which is familiar to law 

enforcement officers, must be satisfied both for a general under-

cover operatiol)' targeted at a specific type of cl:iminal activity, 

and for the phase of the operation in which an identified in

dividual is to be given an opportunity to engage in a criminal 

act. Unless special circumstances are present, agency guidelines 

may provide that the determination as to whether this standard 

has been satisfied -- i.e., as to whether a reasonable suspicion 

exists -- may be entrusted to the head of the field office b. 

charge (in FBI parlance, the Special Agent in Charge). In all 

other circumstances, or if the agency guidelines do not otherwise 

provide, the determination must be made by the agency's Under-

cover Ope.::ations Review Committee (UORC). 

Two sorts of special circumstances require UORC involvement. 

The first case is the presence (or reasonable expectation) of 

any of the twelve special circumstances listed in proposed 

Section 3803 (b) (1) - (12). This list is drawn from the list 

of "sensitive circumstances" which, under the current FBI under-

cover guidelines, require headquarters involvement in decisions 

about undercover operations. 

The second case not only requires that findings about 

sOltisfaction of threshold standards be made by the UORC, but 

also raises those standards to a higher level. Operations which 

will involve either the infiltration of a political, governmental, 

religious or ~media organization, or the impersonation of an 

attorney, clergyman, physician, 0:1:' reporter, may n~t be initiated 
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or maintained unless there is probable cause to believe that the 

operation is necessary to detect or prevent specific criminal 

acts. This higher standard is justified because such operations 

may implicate important interests protected by the First Amend

ment, or by traditional evidentiary privileges. The determination 

of probable cause must be made by the UORC (rather than the 

field office) to bring greater objectivity and perspective to 

the decision. 

Proposed Section 3803(c) authorizes agency guidelines to 

provide an exception to the usual threshold requirement determi

nation procedure in the case of defined exigent circumstances. 

Under such an exception, the head of the field office could make 

the determination, even in a situation in which UORC approval 

would otherwise be required. An immediate written report to the 

UORC would have to follow any such emergency decision. 

Proposed section 3803(d) requires findings to be made in 

writing and to state specific facts and cricumstances. Proposed 

section 3803(e) provides that the provisions on threshold 

requirements are not judicially enforceable. 

To a great extent, the provisions of proposed Section 3803 

simply codify principles already in operation in the FBI under-

cover guidelines. However, the Undercover Operations Act, 

besides applying these principles to all Justice Department 

agencies engaged in undercover work, would also make some 

substantive changes. For example, the usa of undercover agen'ts 

in preliminary inquiries when there is not even a reasonable 

suspicion of wrongdoing would be prohibited. The higher prDbable 

cause standard for undercover operations in areas with First 

Amendment implications, or where privileged relationships are 

intruded upon, is also a change from current practice. 

In summary, proposed section 3803 strikes a balance between 

the needs of law enforcement and the protection of important 

privacy interests. The procedures which it establishes should 

be more expeditious and practical than the proposed judicial 

warrant requirement for some or all undercover operations. 

J ' 
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V. COMPENSATION FOR INJU~IES 

(See proposed 18 U.S.C. Section 3804) 

Injury to innocent citizens is an occasional, but inevitable, 

ti s Sometimes an undercover consequence of undercover opera <. on . 

agent or cooperating individual, in order to maintain his cover, 

will have to commit a criminal or fraudulent act. In other 

cases, an unscrupulous informant may capitalize on the scenarib 

of an undercover operation to bilk innocent citizens. Sometimes 

legal injury will be caused by the very existence of an operation 

itself, as in the case of stolen propert~ recovered through a 

sting-operacJ,on ence, 'f whl.'ch cannot immediately be returned to 

its rightful owner. The ability of the injured party to recover 

l.' n these situations is currently doubtful, from the government 

" results from the act of an informant particularly when the l.nJury 

rather than of a government agent, or when the discretionary 

function defense under the Federal Tort Claims Act is applicable. 

The Undercover Operations Act would provide a 'remedy under 

the Federal Tort Claims Act for certain legal injuries inflicted 

in the course of an undercover operation. The provision covers 

injuries resulting from illegal acts committed by Federal employees 

or informan.ts in the course . 'of lin undercover operation, or when 

enabled to commit such acts by participation' in the operation. 

The bill also clarifl.es t a an , h t actl.'on will lie for injuries 

caused by negligent supervision of an undercover operation, but 

not for injuries flowing from operational or management decisions. 

The Federal Tort Claims Act procedures apply, except for ,the 

funct~on defense and the exclusion of intentional discretionary ... 

torts. 

VI. STATUTORY ENTRAPMENT DEFENSE 

(See proposed 18 U.S.C. Sec. 16) 

The statutory entrapment defense proposed in the Undercover 

t i des ~gned to reform and clarify the law of Operations Ac s ... 

entrapment, while seeking to deter the worst potential abuses 

of the undercover technique. 
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Proposed Section 16 establishes an affirmative defen •• of 

entrapment which ~ay be established by showing to the court, 

by a preponde~ance of the evidence, that the defendant was in

duced to CORm,it the offense by government action which more 

likely than not would have caused a normally law-abiding citizen 

to commit a similar offense. The inducement could have been 

made by a government agent directly, or by a·private party 

(such as a cooperating individual) acting under. the direction 

of or with the prior approval of law enforcement authorities. 

The proposal thus substitutes an objective test for the 

subjective "predisposition" test mandated by current, judge-

made law. 

The bill also specifies three circumstances in which.the 

defense should be deemed to have been established. If the 

defendant can show that the government threatened harm to person 

or property, or coercively manipulated his economic or vocational 

situation, or provided him with goods and services which were 

otherwJ.se unobtainable but required for commission of a crime, 

then he should be entitled to acquittal. While the occurrence 

of any .of t~ese overreaching tactics would in most cases violate 

the general entrapment standard stated in proposed section l6(a), 

each is sufficiently objectionable to justify a finding ot 

entrapment pez' ~. 
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* * * * * * * 

CHAPTER FOUR-SUMMARY OF RECOMMENDATIONS OF 
THE SELECT COMMITTEE 

I. LEGISLA'rIVE RECOMMENDATIONS 

A. Authorization and reporting requirements 

er ?e~~~~e~~a~~rough its appropriate committees, should consid-

1. Expressly authorizes the FBI DEA and INS to d 
~~~~~?~:d b~etlEeLtiAontts pursuGant t~ guid~1ines establish~d a~J 

• J t orney enera!; 
2. RequIres the Attorney Gene I to . ., 

force, guidelineE1 governing all u;derco~:~u~, mal~taln, and en-
r~~~~~s the '~ndercover guidelines to specfr;r:tll~:;'t"~~e ~.:i~ 

(a) The procedures to be followed to ' "t" te d 
re~.ew the authorization for an undercover ~~~::tion~n to 

,b) The procedures to be followed to extend the ti' , 
crease the funds 0 d h me, In
matter scope of an' rdexpan t e g~ographic or subject

un ercover operatIon' 
(c) The pr~edures to be followed to te'rminate an under 

cover operatIon; -

pI~~b?ees~~~ds to ~e employe?, consistent with all ap-
u ry requIrements, In determining wh th 

a~ uddercover oper:atio~ should be initiated, extended re:
n ... we ,expanded, gIven Increased funds or terminated: 
pI~~es=n~rds to ~ employe?, co~sistent with ali ap-

d u ry requIrements, In determining whether 
an ~ ercover agent may offer or cause to be offered to 
ano er ~rson, an opportunity to commit a crime' 
dU~~S~f iunc\jon:, powers, composition, and voting proce
h' t in n, erco~er Operations Review Committee 
isav;::g ~ , etaast

t 
sD~ votIng members, at least one of whom 

• S18 n Irector of the FBI and at I t f 
wthh0Dem 18 a representatiye of the Office of LegatQ,u~~~ ~f 

e partment of JustIce' 

::~~i~:if~D~S ~1:~:¥~;rf£~~~ 
or criminal inve~tig~i~: ~~ercover oper~rons, informants: 
tion or formal interpretati~n of, :~;1u~h:idmlf!nt, to, or dele-

4, Expressly authorizes the FBI DEA e Ine, 
~h~rizeda?IY necdessary to the s,uccessf~l impie:e~~~~~ ~~e:n r::: 

un ercover operatIon: 
(a) To purchase or lease propert I' . 

equipment, buildings or facilities, o~' t!u~~;::u~:r:ce:; 
(25) 

"l. 

/ 

~, 
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alter buildings or facilties, or to contract for construction 
or alteration of buildings or facilities; in any State or in 
the District of Columbia, without regard to statutes, rules, 
and regulations specifically governing contracts, contract 
clauses, contract procedures, purchases, leases, construc
tion, or alterations undertaken in the name of the United 
States; 

(b) To establish and to operate proprietaries; 
(c) To use proceeds generated by a proprietary estab

lished in connection with an undercover operation to offset 
necessary and reasonable expenses of that proprietary; 
provided, however, that the balance of such proceeds, and 
proceeds derived from the sale of the proprietary or of its 
assets, must be deposited in the Treasury of the United 
States as miscellaneous receipts; provided, further, that 
proceeds from such a proprietary may not be used to offset 
any other expenses of the undercover operation, and that 
all proceeds recovered or generated other than by the pro
prietary must be deposited in the Treasury of the United 
States as miscellaneous receipts; 

(d) To deposit, in banks or in other financial institutions, 
funds appropriated by Congress for undercover operations; 
and 

(e) To engage the services of ('noperative individuals or 
entities in aid of undercover operations, and, upon the 
prior written approval of the Attorney General or of the 
Deputy Attorney General, to execute agreements to reim
burse those individuals or entities for their services and 
for losses incurred by them as a direct result of such oper-
ations; 

5. Requires the Attorney General annually to submit to the 
Senate Committee on the Judiciary and to the House Commit
tee on the Judiciary a written report on all undercover oper
ations (A) that were terminated during the preceding calendar 
year or (B) that were terminated during any prior year and in 
which, during the calendar year preceding the repol"t, the oper
ations resulted in an arrest, an indictment, a jury verdict, a 
sentence, a judgment of dismissal, a judgment of acquittal, or 
an appellate court decision, or (C) that were first approved by 
FBI HQ more than two years before the date of the annual 
report, with the annual report to contain at least the following 
information for each such operation: 

(a) The date on which initiation of the operation was ap-
proved under the undercover guidelines; 

(b) The identity of the ranking person who granted ap-
proval to initiate the operation; 

(c) The number of special agents who worked as under
cover agents in the operation during each year of the oper-
ation's existence; 

(d) Each date on which an extension of time, increase of 
funds, or expansion of geographic or subject-matte! scope 
of the operation was approved under the undercov~r guide-
lines: 
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(e) The identity of each ranking person who approved 
each extension of time, increase of funds, or expansion of 
gfographic or subject-matter scope of the operation under 
tn~ undercover guidelines; 

(D The date on which termination of the operation was 
approved under the undercover guidelines; 

(g) The identity of the ranking person who approved the 
termination of the operation; 

(h) The date on which the operation terminated and the 
manner in which termination was effected, including the 
manner in which the operation was made known to the 
news media; 

(i) The arrests made in the operation during each year of 
the operation, including the identity of each person arrest
ed and each crime for which he was arrested; 

(j) The indictments issued as a result of the operation 
during each year of the operation, including the identity of 
each person indicted and each crime for which he was in
dicted; 

(k) The expenses incurred, other than for salaries for 
employees of the United States Government, in the oper
ation in each calendar year preceding the report; 

0) A description of each jury verdict, sentence, judgment 
or dismissal, judgment of conviction, and appellate court 
decision rendered or imposed as a result of the operation. 

B. Entrapment 
The Congress, through its appropriate committees, should consid

er legislation specifically creating an at'firmative defense of entrap
ment, providing for the acquittal of a defendant when a federal law 
l'nforcement agent, or a private party acting under the direction of 
or with the prior approval of federal law enforcement authorities, 
i~ shown by a preponderance of the evidence to have induced the 
dt,fendant to commit an offense, using methods that more likely 
t h:m not would have caused a normally law-abiding citizen to 
('ommit a similar offense. This legislation should establish entrap
lIlt'nt per se when it is shown by a preponderance of the evidence 
1 hat the defendant committed the crime: 

1. Because of a threat of harm, to the person or property of 
any individual, made by a federal law enforcement agent or by 
a private party acting under the direction of or with the prior 
approval of federal law enforcement authorities; 

2. Because federal law enforcement agents manipulated the 
defendant's personal, economic, or vocational situation to in
crease the likelihood of his committing that crime; or 

a. Because federal law enforcement agents provided goods or 
~ervices that were necessary to the commission of the crime 
and that the defendant could not have obtained without gov-
('rnment participation. . 

I I'll res hold requirements for undercover operations 
'11,,- Congress, through its appropriate committees, should consid-
11·~:isi..tion providing that: 
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1. No component of the Department of Justice may initiate, 
maintain, expand, extend, or renew an undercover operation 
except, 

(a) When the operation is intended to obtain information 
about an identified individual, or to result in the offer to 
an identified individual of an opportunity t.o engage in a 
criminal act, upon a finding that there is reasonable suspi
cion, based upon articulable facts, that the individual has 
engaged, is engaging, or is likely to engage in criminal ac
tivity; 

(b) When the operation is intended to obtain information 
about particular specified types of cri'11inal acts, or gener
ally to offer unspecified persons an opportunity or induce
ment to engage in criminal acts, upon a finding that there 
is reasonable suspicion, based on articulable facts, that the 
operation will detect past, ongoing, or planned criminal ac
tivity of that specified type; provided that, if, during the 
course of the operation, agents of the Department of Jus
tice wish to offer to a specific individual-who is identified 
in advance of the offer-an inducement to engage in a 
criminal act, they may do so only upon a finding that 
there is a reasonable suspicion, based upon articlliable 
facts, that the targeted individual has engaged, is engag
ing, or is likely to engage in criminal activity; 

(c) When a government agent, informant, or cooperating 
individual will infiltrate any political, governmental, reli
gious, or news media organization or entity, upon a finding 
that there is probable cause to believe that the operation 
is necessary to detect or to prevent specific acts of crimi
nality; 

(d) When a government agent, informant, or cooperating 
individual will pose as an attorney, physician, clergyman, 
or member of the news media, and there is a significant 
risk that another individual will enter into a confidential 
relationship with that person, upon a finding that there is 
probable cause to believe that the operation is necessary to 
detect or prevent specific acts of criminality; 

2. When certain specified sensitive circumstances (including 
those currently listed i!1 Paragraph B of the Attorney Gener
al's Guidelines on FBI Undercover Operations) are present or 
are reasonably expected to materialize during the course of the 
undercover operation, the finding of reasonable suspicion re
quired by subsection O)(a) or (b) above shall be made by the 
Undercover Operations Review Committee following proce
dures to be specified in guidelines. When there is no expecta
tion that the operation will involve such sensitive circum
stances, that determination shall be made by the Special Agent 
in Charge or by the equivalent official in the field following. 
procedures to be specified in guidelines. Findings of probable 
cause, as required by subsection (l)(c) or (d) above, shall be 
made by the Undercover Operations Review Committee, follow
ing procedures to be specified in guidelines; 
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vent other serious harm, and when exigent circumstances 
make it impossible, before the harm is likely to occur, to obtain 
the authorization that would otherwise be required, the Special 
Agent in Charge or the equivalent official in the field may ap
prove the operation 1:lpon his finding that the ~pplicable. re
quirements of subsectIOn (1) have been met. A WrItten applIca
tion for approval must then be forwarded to the Undercover 
Operations Review Comrt;lit~ee at the earliest pos~i~l~ opportu
nity, and in any event withm 48 hours after ~he ImtIatIOn, ex
pansion, extension or renewal of the operatI?n. If the subse
quent written application for approval IS demed, a full report 
of all activity undertaken during the course of the operation 
must be submitted to the Director and to the Attorney Gener
al· 

'4. A failure to comply with the prOVISIOns of this statute 
shall not provide a defense in any criminal prosecution or 
create any civil claim for relief. 

D. Indemnification 
The Congress, through its appropriate committees, should consid

er legislation to compensate from the United States Treasury per
sons (other than persons cooperating with or employed by the De
partment of Justice in connection with the undercover operation) 
injured in their person or .property as a result ~f a Dep~~ment of 
Justice undercover operatIOn, under the followIng condItions and 
circumstances: . 

1. The injury was proximately caused by conduct, of a feder
al employee or of any other person acting at the direction of or 
with the prior acquiescence of federal law enforcement au~-
thorities, that violated a federal or state criminal statute, 
during the course of and in furtherance of a Department of 
Justice undercover operation; -

2. The injury was proximately caused by conduct, of any fed
eral employee or of any informant or other c?o~erating private 
individual, that violated a federal or state crImInal statute and 
that the person who engaged in such conduct was .enabled to 
commit by his participation in an undercover ope~atIon; or 

3. The injury was proximately caused by neghgence on the 
part of federal employees in the supervision or exercise of con
trol over the undercover operation; provided, however, that an 
action should not lie under this legislation for injury caused by 
operational or management decisions that relate to the con-
duct of the undercover operation. ~ I 

II. RECOMMENDATIONS AS TO GUIDELINES 

A. The Attorney General should amend the current Attorney 
General's Guidelines on FBI Undercover Operations as follows: 

1. To make the guidelines generally applicable to all under
cover operations of the. Department of .Jus~i~e, exc~pt th~t tl?-e 
guidelines should provIde for the applIcabIlIty or InapplIcabIl
ity of specific provisions to a specific component of the Depart
ment of Justice where that is made reasonably necessary by 
the peculiar nature or function of that component; 
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2. To prohibit government employees, informants, and coop. 
~rating priv~te individuals from supplying ~ any suspect any 
Item or serVICe that the Undercover OperatIons Review Com
mittee does not reasonably believe would be available to that 
suspect in the absence of the participation of the government 
employee, informant, or cooperating private individual; 

3. To define with precision the terms "undercover employ
ee," "public official," "cooperating private individual," and 
"cooperating person"; 

4. To define with greater clarity and precision the terms "in
vestigation," "inquiry," and "routine investigative interviews" 
making clear the differences between the terms; , 

5. To require that a copy of every written application for and 
approval of an SAC-approved undercover operation be provided 
to and reviewed for informational purposes by the Undercover 
Operations Review Committee within 20 days of the SAC's aD-
prova!. • 

B. The Attorney General should amend the Attorney General's 
Guidelines on FBI Use of Informants and Confidential Sources to 
clarify the definition of the term "informant" by expressly stating 
that the applicability of the term "informant" to a person does not 
depend in any way upon whether the person has been approved or 
disapproved as an informant, but instead depends solely on the 
nature of the person's activities. 

III. RECOMMENDATION AS TO ADMINISTRATIVE DIRECTIVES 

The Director of the FBI should issue orders, to be included in the 
Manual of Investigative Operations and Guidelines, requiring that 
the following procedures be followed in all undercover operations: 

A. In every undercover operation requiring approval by FBI 
HQ, the special agent supervisol' at FBI HQ assigned to the OJ>
eration must send to each special agent in the field assigned to 
the operation, immediately upon that special agent's being as. 
signod to the operation, the following material: 

1. A memorandum, approved by the Office of the Legal 
Counsel of the Departm-ent of Justice and by the Legal 
Counsel of the FBI, summarizing the law of entrapment; 

2. A memorandum, summarizing requirements imposed 
by statutes, rules, regulations, and policies of the Depart
ment of Justice with respect to electronic surveillance and 
to consensual monitoring of conversations; 

3. The Attorney General's Guidelines on FBI Undercover 
. Operations; 

4. The Attorney General's Guidelines on FBI Use of In
formants and Confidential Sources; 

5. A memorandum, summarizing the requirements for 
(a) Recording all telephone conversations on tele

phones at an. FBI front; 
(b) Recording, whenever it can be done without un

reasonably jeopardizing human safety or the cover of 
the operation, all conversations between an undercov
er special agent and a suspect or between an inform
ant and a suspect; 
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(c) Debriefing informants on a regular basis regard
ing unrecorded conversations between them and a sus
pects; 

(d) Preparing FD 302 reports; 
(e) Marking and numbering recording tapes given to 

informants for use in undercover operations; 
(0 Maintaining an up-to-date log~ of all audio tapes 

and video tapes, reflecting for each recording the time, 
date, place, parties, and general substance of each con
versation; 

(g) Preparing ·reports, contemporaneous with the re
ceipt of any tangible item that might be relevant evi
dence at any subsequent criminal trial, describing the 
time, date, and manner in which the item was ob
tr.::.ined, including the identity of the person from 
whom the item was received; 

(h) Transcribing audio and video tapes and provid
ing copies of the transcripts to the appropriate United 
States Attorney's office or Strike Force office and to 
FBI HQ; . 

(i) Filing with FBI HQ a monthly report describing, 
at least, 

(i) New suspects and the principal evidence 
causing them to be suspects; 

(ii) Any planned or actual expansion of the geo
graphic scope of the operation; 

(iii) Any planned or actual expansion of the sub
ject-matter scope-that is, the types of crime 
being investigated or being discussed with possible 
suspects-of the operation·; 

(iv) Any significan.t change In the operation's 
cover or cover scenarIO; 

(v) Any information whose possession by the 
Undercover Operations Review Committee, when 
that committee was considering any prior applica
tion to initiate, extend, renew, or expand the un-

--...../ dercover operation, would reasonably have been 
more likely to have caused the Undercover Oper
ations Review Committee to deny the application; 

(vi) Any investigative technique newly used in 
the operation; 
. (vii) Actions taken to ensure coordination with 

the appropriate Uilited States Attorney's office or 
Strike Force office; 

(viii) Any significant problem or anticipated 
problem in the management or supervision of the 
investigation or in coordination with the appropri
ate United States Attorney's office or Strike Force 
'office; 

(ix) The past month's additions to the log of 
audio and video recordings. 

B. In every undercover operatiGo requiring approval by FBI 
IIQ. the special agent supervisor at FBI HQ assigned to the op
(Oration must monitor the operation, ensure drif' ",,",'., ."-' 
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with the reporting requirements described in Subparagraph 
A(5Xi) above, inquire about any apparent failure by special 
agents in the field to comply with the requirements described 
in Subparagraphs A(5Xa)-(h) above, report to his immediate su
~rior any repeated failure to comply, and immediately pro
VIde to the Undercover Operations Review Committee any in
formation received under Subparagraph A(5XiXv) above. 

IV. RECOMMENDATION FOR ADMINISTRATIVE POLICY 

The Select Committee recommends that in appropriate circum
stances, when leaks to news media result in injury to a clearly in
nocent person, as occurred in Abscam with respect to Senator 
Larry Pressler, the Department of Justice should, at the request of 
that person, upon nnding'that a decision not to provide such a 
writing to other pe,!"sons would not cause them undue harm 
promptly inform him in writing that he is not suspected of any im~ 
proper conduct. 1 

V. ApPROPRIATIONS RECOMMENDATIONS 

If, after considering the statistics and other facts described in 
this report, Congress finds it necessary and desirable for the FBI 
·and other components of the Department of Justice to conduct at 
least as many undercover operations as those entities currently 
conduct, the appropriations for such operations should be increased 
sufficiently to enable undercover agents to have available at all 
times the basic equipment (primarily tape recorders and tapes) and 
staff support (transcribers, typists, and couriers, in particular) 
needed to enable them to satisfy the investigative, logistical, and 
procedural requirements that must be implemented and satisfied to 
reduce the risk that deficiencies such as those that characterized 
Abscam will not recur. 

VI. CoNCLUDING OBSERVATIONS 

The Abscam undercover operation initially raised questions 
about the possibility that the executive branch could use its law en
forcement powers to encroach upon the independence of the other 
branches of government and thereby to endanger the constitution
ally mandated separation of powers. The Select Committee's inves
tigation shows that no such encroachment occurred in Abscam, but 
events such as those described at pages 57, 62-63, 76 note 14 below 
demonstrate that the danger is no mere chimera. Secret police 
powers exercised hpnorably by today's high-minded officials can 
~eadily be tomorrow's abuses in the hands of l~ scrupulous admin
IStrators. 

Nevertheless, the Select Committee has concluded thai tne 'pro- -
posals it has recommended to protect the civil liberties of all citi
zens will also adequately protect the separation of powers. The 
Select Committee fmds this generally uniform approach far prefer
able to one, such as that proposed by Professor James Q. Wilson, 
that attempts to devise partiCUlar safeguards for the legislative 
branch. The uniform approach better ensures that the criminal 
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d wiil be used to protect the public against. ~1l forms of 
1~7~ec~ ~ll types of criminals, including those at the hIghest level. 
ef anv of the three branches of government. o ~ 

* * * * * * 
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CHAPTER EIGHT-RECOMl.\fENDATIONS FOR LEGISLATION 

I. A RECOMMENDATION FOR LEGISLATION AUTHORIZING UNDERCOVER 
OPERATIONS AND EXEMnlNG FBI, DEA, AND INS FROM RESTRIC
TIONS THAT UNDULY IMPEDE EFFECTIVE USE OF THE UNDERCOVER 
TECHNIQUE 

The Congress, through its approp~'iate committees, should consider 
legislation that-

1. expressly authorizes the FBI, DEA, and INS to conduct un
dercover operations pursuant to guidelines established and 
maintained by the A ttorney General; 

2. requires the Attorney Geneml to issue, maintain, and en
force guidelines governing all undercover operations, and that 
requires the undercover guidelines to specify at least the follow
ing: 

(a) the procedures to be followed to initiate and to renew 
the authorization for an undercover operation; 

(b) the procedures to be followed to extend the time, in
crease the funds, or expand the geographic or subject
matter scope of an undercover operation; 

(c) the procedures to be followed to terminate an under
cover operation,' 

(d) the standards to be employed, consistent with all ap
plicable statutory requirements, in determining whether an 
undercover operation should be initiated, extended, re
newed, expanded, given increased funds, or terminated; 

(e) the standards to be employed, consistent with all ap
pUcable statutory requirements, in determining whether an 
undercover agent may offer or cause to be offered to another 
person an opportunity to commit a crime; 

(f) the functions, pOWf!rs, composition, and voting proce
dures of an Undercover Operations Review Committee 
having at least six voting members, at least one of whom is 
an Assistant Director of the FBI and at least one of whom 
is a representative of the orfu:e of Legal Counsel of the De
partment of Justice,' . 

3. requires the Attorney General to submit in writing to the 
Senate Committee on the Judiciary and the House Committee 
on the Judiciary, at least 30 days before it is promulgated, every 
guideline governing undercover operations, informants, or 
criminal investigations, and every amendment to, or deletion or 
formal interpretation of, any such guideline; 

4. expressly authorizes the FBI, DEA, and INS, when reason
ably necessary to the successful implementation of an author
ized undercover operation, 

(a) to purchase or lease property, supplies, services, equip
ment, buildings or facildies, or to construct or to alter 
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buildings or facilities, or to c:o!,~roc~ for construction .or al
teration of buildings or facIlItIeS, In any State or In the 
District of Columbia, witJlout rega:rd to statutes, rules, and 
regulations specifICally governIng contracts, cont~t 
clauses, contract procedu~, purchases, leases, cO!"8truCtlOn,. 
or alterations undertaken In the na~ of t?ze UnIted States, 

(b) to establish and to operate propnetan;es; . 
(c) to use proceeds generated by a propr:zetary esta~llShed 

in connection with an undercover operatlOn. to offset ~ces
sary and reasonable expenses of that propnetary,· provided, 
however, that the balance of such I!roceeds, and. proceeds 
derived from the sale of the propnetary or .of Its assets, 
must be deposited in the Treasury of the UnIted States as 
miscellaneous receipts; provided, further, that proceeds 
from such a proprietary may not be used to offset any other 
expenses of the undercover operation, and that C!ll proceeds 
recovered or generated other than by ~he propnetary '!lust 
be deposited in the Treasury of the UnIted States as mIScel-
laneous receipts; . . 1· t . t t" 

(it) to deposit, in banks or In other financw. Ins I u 'fJns, 
funds appropriated by Congress for undercover operatlOns; 

and . ·nd· id ls (e) to engage the services of cooperatwe I w ua or ~r.-
tities in aid of undercover operations, and, upon the pnor 
written approval of the Attorney General or ~f the Deputy 
A ttorney General, to execute ~eme,!-ts to reImburse tho:se 
individuals or entities for theIr servICes and for losses In
curred by them as a direct result of such operatlOns€ 

5 requires the Attorney General annually to submIt to. the 
Se~ate Committee on the Judiciary and to the House Comml.ttee 
on the Judiciary a written report on all ur:dercover operatlOns 
(A) th.at were terminated duri'!-C the prect;dlng calenda.r year~ or 
(B) that were terminated dun"l! any prIOr year and In .whICh, 
during the calendar year precedIng the. report, t?z.e operatlOns re
sulted in an arrest, an indictment, a JUry ~erdlct, a sentence, a 
·udgment of dismissal, a judgment of acqUIttal, or an appellate 
~urt decision, or (C) that were rust approved by FBI H9 h""fe 
than two years before the date of the annu~l n;port, WI.t t 
annual report to contain at least the folloWIng InformatlOn for 
each such operation: . 

(a) the date on which initiat~n ~f the operatIOn was ap-
proved under the undercover guidelInes; . 

(b) the identity ~f the ra.nking person who granted ar 
proval to initiate the operatIOn; 

(c) the number of special agents who worked as undercov
er agents in the operation during each year of the oper
ation s existence; .. " 

(d) each date on which an ex~nsion of tIme, Increase 0, 
funds, or expansion of geographlC or subject-matter scope ul!. 
the operation was approved under the undercover gu 

lines; . h d toe" (e) t,!-e ident,i.ty of ~h rankIng person w 0 app~ve ~ 
extensIon of ttme, Increase of funds, or expanslon of g, 
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graphic or subject-matter scope of the operation under the 
undercover guidelines; 

(fJ the date on which termination of the operation was 
approved under the undercover guidelines; 

(g) the identity of the ranking person who approved the 
termination of the operation; 

(h) the date on which the operation terminated and the 
manner in which termination was effected, including the 
manner in which the operation was made known to the 
news media; 

(i) the arrest made in the operation during each year of 
the operation, including the identity of each person arrested 
and each crime for which he was arrested; 

(j) the indictments issued as a result of the operation 
during each year of the operation, including the identity of 
each person indicted and each crime for which he was in
dicted; 

(Il) the expenses incurred, other than for salaries for em
ployees of the United States Government, in the operation 
in each calendar year preceding the report; 

a) a description of each jury verdict, sentence, judgment 
of dismissal, judgment of conviction, and appellate court 
decision rendered or imposed as a result of the operation. 

The Select Committee recommends that the Congress consider 
legislation that expressly authorizes the FBI, the Drug Enforce
ment Administration ("DEA"), and the Immigration and Naturali
zation Service ("INS") to conduct undercover operations pursuant 
to guidelines established and maintained by the Attorney General. 
This legislation should exempt the FBI, DEA, and INS from several 
legal restrictions that generally apply to agencies of the govern
ment and that could, if strictly enforced, unduly impede effective 
use of the undercover technique. In order to enable the Congress to 
exercise its oversight responsibilities, however, such authorizing 
legislation should be accompanied by legislation requiring that the 
Attorney General annually submit to the House and Senate Judici
ary Committees a written report on terminated undercover oper
ations and long-running undercover operations. 

A. Statutory Authority For Undercover Operations 
The Select Committee concludes that the law enforcement com

ponents of the Department of Justice that conduct undercover op
erations to detect federal criminal violations should hava express 
statutory authority to do so. Authority for undercover operations 
may be implicit in the Attorney General's statutory mandate to ap: 
point officials to detect and prosecute federal crimes (28 U .S.C. 
§ 533 (1976)); but it is unseemly that the arm of government bear
ing primary responsibility for enforcing the nation's laws should 
have to rely on strained interpretations of various statutes in order 
to employ a crucial law enforcement technique. 

In order to establish, to furnish, and to maintain secure cover for 
FBI personnel or informants, for example, .it is necessary to make 
false representations to third parties and otherwise to use tech
niques of deception to conceal government involvement in the oper-
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ation. Passports, drivers' licenses, other personal identification 
papers, and a vast range of other documentation must be forged to 
build effective cover. State laws frequently must be disregarded, 
and federal laws niust be construed very loosely to permit these 
practices that are integral to the conduct of undercov~~ operations. 
Although the Attorney General has authorized the use of under
cover operations and funds have been appropriated for such oper
ations by Congress, such operations lack the legitimacy that comes 
from clear and direct legislative authorization. Indeed, if attacked 
by an appropriate party in a judicial proceeding, such operations 
might be found to be unauthorized. 

The FBI and other components of the Department of Justice 
should have the explicit endorsement of Congress if they are to 
continue their extensive and growing use of undercover operations. 
At the same. time, however, the Select Committee concludes that 
this authority should not be granted independently of the stand
ards and guidelines requirements needed to establish a complete 
framewor.k of legislative policy and accountability for undercover 
operations. Congress has provided almost no policy guidance to the 
FBI or to the Department of Justice in this area. The courts exam
ine undercover operations solely in the context of, and from the 
point of view of, the rights of criminal defendants in particular 
cases. The judiciary, therefore, is unable to address any significant 
aspects of the use of undercover techniques, because questions of 
proper management and control frequently lie outside the courts' 
purview. For example, the privacy and reputation of individuals 
who are never prosecuted can be adversely affected by an under
cover operation, and they may have no recourse iii the courts. Only 
the Congress can make a comprehensive, independent assessment 
of all dimensions of the use of undercover techniques by federal 
law enforcement agencies. 

B. A ttomey General ~ Guidelines 
Since 1975 four Attorneys General under three Administrations 

have -cndertaken to develop and to maintain guidelines for the FBI 
and for other investigative agencies in the Department of Justice. 
FBI Director William. H. Webster and his predecessor, Clarence M. 
Kelly, have welcomed such guidance and have worked closely with 
each Attorney General to ensure that the guidelines are workable 
and responsive to conlcerns for privacy and accountability, While . 
some· revisions' in curr,~mt FBI guidelines are desirable, the Select 
Committee commends the respc;msible officials who have main
tained this commitment to the articulation of standards for the ex
eTcise of the vast discretionary powers of federal law enforcement 
agencies, That commitment should not, however, depend entirely 
on the policy inclinations of the particular individuals who may be 
appointed in future years to high positions in the Department of 
Justice, 

The Select Committe recommends that legislation authorizing 
undercover operations by components of the Department of Justice 
should require the Attorney General to issue, to maintain, and to 
enforce guidelines governing all such operations, Those undercover 
guidelines should be required to specify: . 

------------------------------------------------ ----------------
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(1). th~ procedures to be followed to initiate and to renew the au
thorIzatIon for an undercover operation' 

(2) the procedures to be followed to ~xtend the time to increase 
the funds, or to exp~nd the geographic or subject-matter scope of 
an undercover operatIOn; 

(3~ the procedures to be followed to terminate an undercover op
eratIon; 

(4) the stan~ards to b~ employed, consistent with all applicable 
stat';1tory requIre~e~t;s, m determining whether an undercover op
eratIon should be InItIated, extended, renewed, expanded, given in
creased funds, or terminated' 

(5) the stand~rds to be, e~ployed, consistent with all applicable . 
statutory reqUIrements, In determining whether an undercover 
age~t may offe~ or c~use to be offered to another person an oppor
tunIty to commIt a crIme; 

(6) the functions,. powers, c,?mposition, and voting procedures of 
an Undercover ReVIew CommJ.ttee having at least six voting mem
b.ers, at l~ast one of whom (in the case of FBI operations) is an As
sIstan~ DIrector of the FBI and at least one of whom is a repre
s~ntatIve of the Office of Legal Counsel of the Department of Jus
tIce. 

The statutory requirement for Attorney General's guidelines 
wou!d ensure. that the standards and procedures for undercover op
eratIons contmu~ to be the pr~duct of careful deliberation. Except 
for the most b~IC and esse~tIa.I threshold standards, discussed at 
pa~es 377-89 lnfra, the gUIdehnes themselves need not now be 
le~~lated: Becaus~ ,s~tutory, gui~elines might inhibit needed ad
mInIstratIve flexIblht,y, legIslatIOn with respect to guidelines 
shou,ld! unless and untIl law enforcement agencies are shown to be 
~nwllhng or unable to formulate and administer adequate guide
hne~, foc~s on those aspects of undercover operations that demand 
the ImprImatur of the Congress to sustain their legitimacy, 

C. Notice of Changes in Guidelines 

The Attorney General should be required to submit in writing to 
the H~u~e and Senate Judiciary Committees, at least 30 days 
befo~e It ~s promulgated, e~ery guideline governing undercover op
eratIOns, Infor:mants, or crIminal investigations and every amend
~ent to, deletIon from, or formal interpretation of. any such guide-
lIne, ' 

This prior notificati~n of, Congress co~cerning FBI guidelines had 
~een the general practIce SInce such guIdelines first were developed 
In ,1976, The Select Committee recommends that such notice be re
qu~red, by statute a~~ extended to ~ll formal interpretations of the 
guIdelInE!s, ~he addItIon of formal Interpretations is especially im
p'o~t In ~e~ C?f the Select Committee's discovery that the term 
publIc offiCIal In the FBI Undercover Operations Guidelines had 

been formally, construe~ by the FBI to exclude many classes of gov
ernment offiCIals appomted or elected to high offices that several 
other :wor?,s ~d ph,rases ~n the g:uidelin,es had been' given "inter
pretatIons pl81nly mconsistent WIth theIr ordinary meanings and 
t~~t none of t~ose "interpretations" had been submitted to th~ Ju
dICIary CommIttees, 
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D. Exemptions from Restrictive Laws 
In his testimony before the Select Committee, Director W eb~ter 

urged passage of legislation exempting FBI undercover operations 
from certain laws that inhibit or foreclose the use of certain under
cover techniques. He stated that "undercover ?perati?ns .pos~ 
unique problems that must be addressed by specIfic legIslation, 
and he recommended that detailed undercover authority "be en
acted into permanent law." He s~ted tha.t th~ Departme~t of J.us
tice would be submitting appropriate legIslation for conslde~atIon 
by the 98th Congress. Describing previo~s congressional considera
tion of this matter, Director Webster testIfied: 

As early as 1978, the F!31 .was author~d .by the De1?art
ment of Justice AppropnatIons AuthorizatIon Act, FIScal 
Year 1979 to use appropriated funds to enter into leases, 
deposit appropriated funds and in.co~e ~ro~ undercover 
operations in banks or other financlallnstItubons, and use 
proceeds generated by undercover operations to offset nec
essary and reasonable expenses of the operations. In every 
succeeding year up to February 1, 198~, Congress has, by 
Authorization Act or continuing resolution, extended these 
authorities. 

Unfortunately, there have been lapses in the authoriza-
tion process and consequently in our undercover authori
ties. The most serious of these has extended from February 
1, 1982, to the present. . 

It is clear that, while convenient, yearly authorization 
bills are not the appropriate vehicle for these undercover 
authorities. Too much is at stake. (Sel. Comm. Hrg., Sept. 
30, 1982, at 19-20 (testimony of William H. Webster).) 

The Select Committee agrees with the Director's points, as long 
as the permanent a~thority he s~eks is ~oupled with the legislative 
standards discussed In the folloWlng sectIons. 

The "unique problems" described by Director Webster as .being 
posed by undercover operations were first called to the attentIon of 
Congress in 1978, when the Department of Justice submitted a pro
posed amendment to the authorization bill then pending. In a 
letter to the Senate Judiciary Committee, Acting Attorney General 
Benjamin R. Civiletti stated that, in the course of stud)Ting. the Ie
~ality of FBI undercover operations, the Department of Justice had 
'discovered several legal problems, arising out of the .requiremen~ 
relating to government proc~rement or the handlm~ of pubbc 
funds which present substantial obstacles to the contmued effec
tive Performance of undercover operations." He added that, unless 
corrective legislation were enacted, t~ese lega11?roblems wou.ld "re
quire that current and proposed major operatIOns be terminated, 
be substantially reduced in scope, or adopt practices which signifi
cantly reduce their effectiveness." The Acting Attorney General at
tached a memorandum from John M. Harmon, Assistant Attorney 
General for the Office of Legal Counsel, discussing the legal prob
lems in greater detail. 1 The Select Committee has relied primarily 

I FBI StatutoI")' Charter: Hearlnp Before the Subcomm. on Administrative Practice and Pr0-
cedure of the Senate Comm. on the Judiciary, 95th Colli·, 2d Bess., Pt. 2, at 248-65 (1978). 
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on the Office of Legal Counsel memorandum and related materials 
for its. underst~nding of the le~al problems. FBI officials also pro
vided InformatIon on the practical effects of these legal problems 
on the design and implementation of various types of undercover 
operations. The Select Committee finds that the concerns that jus
tified legislative action on these matters in 1978 remain valid 
today. 

1. Procurement, leasing, and contracting 
When reasonably necessary to the successful implementation of 

an authorized undercover operation, the FBI and other components 
of the Department of Justice should have the authority to purchase 
or to lease property, supplies, services, equipment, buildings or 
facilities, or to construct or to alter buildings or facilities, or to con
tract for construction or alteration of buildings or facilities in any 
State or in the District of Columbia, without regard to ~tatutes 
rules, and regulations specifically governing contracts, contract 
clauses, contract procedures, purchases, leases, construction or al-
terations undertaken in the name of the United States. ' 

At least four problems arise under existing statutes relating to 
government contracting, leasing, and procurement. First, 31 U .S.C. 
§ 665(a) and 41 U.S.C. § l1(a) prohibit federal agencies from enter
ing into contractual obligations, unless appropriations are available 
to meet those obligations or unless they are authorized to do so by 
law. In the leasing area these statutes have been interpreted to 
p,ohibit leases that extend beyond the current fiscal year, unless 
such contracts are authorized by law or unless appropriations are 
available to meet those obligations. While the Office of Legal Coun
sel d!d net decide definitely in 1978 that these statutes prohibit 
multI-year leases for law enforcement undercover operations, it 
considered the question to be a very close one. In order to avoid the 
risk of illegality, the FBI must structure the operation in a manner 
that permits it to enter into month-to-month leases, enter into 
leases extending only to the end of the fiscal year, or look for other 
locations. These options may be unavailable for larger operations, 
because the lessors of large commercial property tend to require 
leases in excess of one year. 2 

A second problem results from 40 U .S.C. § 34, which prohibits 
leasing in Washington, D.C., without an appropriation for the 
lease's having "been made in terms by Congress." Another prohibi
tion on rentals in Washington, D.C., is contained in 40 U.S.C. § 35. 
While the Office of Legal Counsel did not reach a conclusion in 
1978, it suggested that the legal problems might require the FBI to 
conduct its operations in W ashingt~n, D.C., from space leased 
either in Maryland or in Virginia, thus raising credibility problems 
and practical difficulties that might render an operation altogether 
inadvisable. 

Third, statutes such as 41 U.S.C. §§ 22, 254(a) and 254(c) require 
specified clauses to be inserted into government contracts. These 
clauses relate to prohibitions on contracts with members of Con
gress, payment of improper fees in soliciting or securing govern-

Ilf a lessor reguires advance payment.. similar problems arise under 31 U.S.C. § 529 (1976) 
and 41 U.s.C. f 255 (1976). 
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ment contracts, and the Comptroller General's access to the con
tractor's or subcontractor's records. It is obvious that the inclusion 
of such clauses would disclose that a government agency was in
volved and would compromise an undercover operation requiring 
concealment of government affiliation. The Office of Legal Counsel 
concluded in 1978 that the FBI may enter into leases without in
cluding in the leases clauses usually required in governm~nt con
tracts. This determination was based on assurances from the FBI 
that it could operate satisfactorily under certain conditions neces
sary to ensure the legality of the contracts. The Office of Legal 
Counsel recommended that a specific legislative exemption be en
acted because of ilthe broad language" of the pertinent statutory 
provisions. 

The FBI also needs specific authority to purchase real property, 
because in cases involving undercover surveillance, there may be 
no choice as to the location. Two existing statutes may prevent the 
FBI from acquiring the necessary property: 40 U.S.C. § 255 requires 
a written opinion from the Attorney General that real property is 
purchased with clear title; and 40 U.S.C. § 606 requires that any ac
quisition of a public building valued over $500,000 be approved by 
resolution of the House and Senate Public Works Committees. Al
though such purchases have been made in the past based on opin
ions from the Department of Justice, statutory authority would 
confirm the legitimacy of these purchases. 

While the problems with procurement, leasing, and contracting 
may not be as serious as those discussed below relating to propri
etaries and bank deposits, they still unnecessarily inhibit undercov
er operations. Long-term leasing is a requirement for almost every 
significant FBI operation, and such leases frequently are needed 
for vehicles and other equipment, as well as for space. The FBI 
does not draw upon the vehicles and other equipment allocated for 
regular criminal investigations to supply the needs of an undercov
er enterprise. In the legislation that expired on February 1, 1982, 
the FBI could exercise its special leasing authority only upon the 
personal certification of the FBI Director and of the Attorney Gen
eral or Deputy Attorney General that such authority was "neces
sary for the conduct of' an undercover operation. Despite the expi
ration of this statutory requirement, the Director and Deputy A~ 
torney General continue to make these certifications as if the law 
were still on the books. The Select Committee does not believe such 

. high-level approval requirements, triggered by a narrow technical 
legal issue, need to be included in permanent legislation that re
quires guidelines and standards for all undercover operations. 

As discussed below, one of those requirements would be an 
annual report on closed operations. That report should cover the 
expenses, other than for salaries for employees of the United 
States, incurred in the operation in each calendar year preceding 
the report. When operations continue for longer than two years, a 
comparable report should also be made. These reports would pro
vide an accounting for the expenditures on long-term leases or COD
tracts, as well as for the purchase of property and services. The 
statute that expired on February 1, 1982, contained a comparable 
audit requirement for closed operations; and the . :OBI h8~ rontinued 
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to conduct such audits, despite the expiration of the statutory re-
quirement. . 

It is to the credit of the FBI and the Department of JustIce that 
the Congress was informed of these issues early in the development 
of more complex undercover FBI efforts and that clarifying legisla
tion was requested to ensure the legality of FBI operations. With 
the termination of the special authorities, the ~~I and the. Depa~ 
ment have been forced to choose between curtaIlulg operatIOns and 
relying on statutory interpretations in wh~ch the Office of Legal 
Counsel did not have complete confidence In 1978. If Congress ex
pects the FBI to adhere stric~ly to applic~ble laws, r~asonable steps 
should be taken to avoid plaCIng the FBI In such a dIlemma. 

2. Proprietaries 
The authority to establish and operate propz:ietaries is anot~er 

example of this dilemma. Congress should prOVIde such authorIty~ 
even though the FBI and the Office of Legal Counsel in the Depart
ment of Justice believe they can circumvent current statutory re
quirements. Title 31, section 869(a) of the United States Code pro
vides: 

No corporation shall be created, organized, or acquired 
on or after December 6, 1945, by an officer or agency of 
the Federal Government or by any Government corpora
tion for the purposes of acting as an agency or instrumen
tality of the United States, except by ~ Act of Congre!'8. or 
pursuant to an Act of Congress speCIfically authorlZlug 
such action. 

In a letter to the House Select Committee on Intelligence, dated 
January 23, 1976, the Department of Justice explained ~ts conclu
sion that this statute does not apply to undercover proprI~tary cor
porations. In th~ Departm~nt's opin~on, the sta~ute was dIrected at 
the practice of mcorporating agenCIes, exemplIfied. by the Recon
struction Finance Corporation, overtly engaged In government 
functions. By contrast, the corporate purpose o~ an undercover pro
prietary is not to perform a government f~nctlOn, but to carry out 
commercial activities or to appear to be domg so. Thus, such corpo
rations are not established "for the purpose of acting as an agency 
or instrumentality of the United States" within the meaning of the 
statute. Instead, their purpose is to avoid acting openly as a gov-
ernment agency.3 . 

In 1979, at the request of the Senate. Judiciary CommIt~e, th~ 
American Law Division of the CongressIonal Research Se":lce, LI
brary of Congress, researched the issue and came to a different 
conclusion. Its opini.on note~ tha~ the l~nguage "of th~ sta~ute 
"leaves little room for exceptIon to Its requirement; and It adYIBed, 
that Congress "has, albeit without ~I ,~aw enforcement tech~lques 
in mind, outlawed such incorporatIon. 4 Consequently, while the 

• 3 Office of Legal Counsel. Dept. of Justice. l~'tplicit Authority for the FBI to Create Proprietar-
Ies (Apr. 13. 1979). "b . f Co ' " " .' . . -

4 K. Ro!1hovtle. Congr~ion~J Research ServICC. The LI fan' 0 n '1".,.,.<; 
1""', ..1'_" 
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explicit authority to establish proprietaries had not originally been 
r~uested by the pepartment of Justice in 1978, it was sought by 
DIrector Web.ste~ In 1979. 5 Co~gress included in the Justice Depart
~ent AuthorIz~tIOn Act for FIscal Year 1980 the authority to estab
hsh or to acqUIre propnetary corporations or business entities as 
part o~ an und~r~over operation and to operate such corporations 
or ,...b~smess entitIes on a. commerical basis, without regard to 31 
U.S.v: § 869. ~here also was a requirement that, whenever such a 
proprIetar~ wI~h a net value over $50,000 was to be liquidated, sold, 
or otherwIse dIsposed of, the FBI report the circumstances to the 
Attorney General .and. to the Comptr?ller General and deposit the 
proceeds (after obhgatIOns were met) m the Treasury of the United 
States. This provision, too, has lapsed. 
~he Select Committee recommends permanent statutory authori

zatIOn for the establishment of proprietaries by the FBI and, if re
quested by the Attorney General, by DEA and by INS. The require
ments regarding disposition of proprietaries are covered by the rec
ommendations on the use of income to offset expenses and annual 
reports to the Congress, discussed at pages 356-58 and 360-61 infra. 
3. Use of income to offset expenses 

The most important legal and practical problem that now exists 
because of the .Iaps~ ?f the special auth?rity on February 1, 1982, 
concerns the dIspOSItIon of moneys receIved in the course of FBI 
undercover activities. In 1978 the Office of Legal Counsel reached 
the conclusion that 31 U.S.c. § 484 requires that such moneys be 
paid into the Treasury. As the Office of Legal Counsel stated this 
lega~ ~e9uirement has "a severe impact on both the scope and the 
cred~bIhty of ~BI undercov~r operations." Expiration of the FBI's 
sp~cIal aut.horIty has reqUIred the FBI to cease the practice of 
USIng the Income from an undercover operation to offset its ex
penses. As a result, all the expenses of operations that involve the 
us~ of undercover businesses must be met out of FBI appropri
atlons a!ld canno~ be def:ayed by .us~ng the income generated by 
the .partIcular bU~Iness. GIven the lImIted funds available, these op
eratIOns necessarIly had to be reduced in number or in scope. 

The F!3I appear~ to havt: n? alternati~e. The option of increasing 
the FBI s budget .IS not WIthm the FBI s control and is subject to 
the fiscal cons~raInts that affect almost all domestic programs. An
other alternatIve that has been used on occasion is for the FBI to 
associate with a private business. This option is not available how
ever, when the owners of businesses that would be useful to the 
FBI'~ investigations are unwilling to cooperate with the FBI. The 
FBI Itself has been reluctant to adopt this approach because of the 
problems of civil liability or dangers that might be 'created for the 
well-being of private individuals. 
. A second ~ay in which the ~BI uses !ncome to offset expenses is 
In the gamblu:lg are~. Agents Involved In undercover activities fre
quently asSOCIate WIth persons who engage in various forms of 
gam~l~~g; the agent must. also gamble if he is to maintain his 
credIbIlIty. It should be ObVIOUS that, even when fairly low sums of 

II See Letter from FBI Director William H. Webster to Representative Don Edwards (Apr 27 1979). . , 
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mo~ey are in~olved, the under~ov~r agent's task is ve;y c~mplicat
ed If the receIpts from each WInnIng hand or roll of tLle dIce must 
go into the Treasury. Gambling also involves "averaging," and a 
gambler who cannot offset winnings against losses in a night of 
poker or a day at the racetrack would have inordinate expenses. 
Other problems might occur if the individual agent must later 
render an accounting of all of the various gambling transactions 
which took place. According to the FBI, the application of 31 U.S.C. 
§ 484 to FBI operations requires its undercover agents generall:y ~ 
avoid gambling, with the consequent loss to those agents' credIbIl
ity and access to criminal elements. 

Since February 1, 1982, the FBI has ~ee~ forced to cut ba~k on 
ongoing operations because of the ter!lllna~IOn of the authorIty. to 
use income to offset expenses. OperatIons lIke Bancoshares, WhICh 
involved the laundering of large amounts of money acquired by 
narcotics traffickers, are impossible. When operations have contin
ued, the legal problems have b~en an in~ibiting fac1<?r on proposed 
scenarios. Even under the speCIal authorIty that expIred on Febru
ary 1, 1982, there were problems beca~se of .the absence of per~a
nent legislation and the consequent InabIlIty to make finanCIal 
commitments. The ability to use income to offset the expenses of 
an operation can make certain kinds of undercover operations cost 
free. In some cases the FBI has been able to reuse the same ~oney 
four or five times. The FBI has the resources and the expertIse to 
develop operations that can combat crimes involving the movement 
of large amounts of money. Without the authority to use income to 
offset expenses, however, such operations are prohibitively expen
sive. 

The legislation recommended by the Select Committee would al
leviate this problem by allowing the FBI to use proceeds generated 
by a proprietary established in connection with an undercover 0I: 
eration to offset necessary and reasonable expenses of that propn
etary. The balance of such proceeds, and proceeds derived from .the 
sale of the proprietary or of its assets, WOUld. have to be depo~Ited 
in the Treasury of the United States as mIScellaneous receIpts. 
Furthermore, the proceeds from such a proprietary shoul~ not be 
used to offset any other expenses of the undercover operatIon; and 
all proceeds recovered or generated other than by the proprietary 
would have to be deposited in the Treasury of the United States as 
miscellaneous receipts. This recommendation differs from the. spe
cial authority that expired on February 1, 198?, WhICh permItted 
use of the proceeds from an undercover operatIon to offset neces-
sary and reasonable expenses incurred i~ th~t operation. . . 

The Select Committee's recommendatIon IS based on Its findIng 
that an undercover operation may be so .extensive and ~a:y change 
direction so significantly that the authorIty for self-sus~mm~ oper
ations should not be unlimited. Small-scale FBI operatIons, Involv
ing no more than two or three underc~ver agents engaged in a v~
riety of separate, interrelated enterprISes, may suffer under thIS 
limitation. The Select Committee expects, however, that the term 
"proprietary" will be construed with reasonable flexibility for unin
corporated enterprises. The initial and ever-widening breadth of 
Abscam and Goldcon sharply demonstrate that this limitation is vi
tally necessary. 
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In the current period of fiscal stringency, the savings likely to 
result from this legislation are especially important for the conduct 
of proper and effective FBI undercover operations. The failure of 
the Congress to renew the special authority that temporarily re
solved this problem before February 1, 1982, was the equivalent of 
a substantial reduction in the funds available for FBI undercover 
operations. The Select Committee has found that scarce resources 
not only limit the effectiveness of FBI operations against crime, but 
also make it far more difficult for FBI agents in the field to comply 
adequately with strict recordkeeping and management require
ments that protect the rights of individuals and ensure accountabil
ity for the conduct of operations. Unless Congress is willing to ap
propriate funds to make up the difference, inaction on this issue 
has the effect of telling the FBI that Congress does not support un
dercover operations. The Select Committee believes that such inac
tion is neither justified by the record nor representative of the 
views of the majority of the Congress. 

4. Bank deposits 
In the course of an undercover operation, it sometimes becomes 

necessary for the FBI to deposit public funds in a bank. This may 
happen in several different situations. First, funds may be deposit
ed to maintain and support undercover agents or off-site surveil
lance teams or equipment so that these entities will not be identi
fied with the FBI. Second, businesses established by the FBI must 
deposit funds in banks in order to operate as any commercial en
terprise would. Finally, in white-collar crimes and organized crime 
investigations, frequently individuals with whom the FBI is dealing 
require FBI undercover agents to demonstrate their financial abili
ty to participate in transactions involving large amounts of cash, 
such as in cases involving the purchase of stolen securities. To do 
this the FBI must deposit large sums in banks to permit the under
cover agent to verify his financial resources. 

Although these practices appear to violate the plain language of 
18 U.S.C. § 648 and 31 U.S.C. § 521, the Office of Legal Counsel of 
the Department of Justice concluded in 1978 that the FBI might 
deposit funds in banks under certain circumstances without violat
ing the statutes. The rationale that justified this conclusion did 
not, however, extend to certain large deposits needed to conduct 
successfully particular types of white collar and organi?'.ed crime in
vestigations. The legality of the FBI's practice of depositing public 
funds in banks depended on whether the FBI could ensure that the 
funds were fully safeguarded. In certain cases where the FBI needs 
to display large financial resources, however, the limitations neces
sary to comply with the statutes would frustrate the undercover 
operation. Even the limited operations that can be conducted con
sistent with the statutes may be short-lived, because sophisticated 
criminals may be able to identify them as FBI tactics. 

The goals underlying the bank deposits statutes-guarding 
against favoritism among banks, ensuring that the government has 
funds available when needed, and preventing overexpansion of 
bank notes-do not seem threatened by the FBI's practice. The 
statute's major objective-safeguarding public funds-need not be 
pursued so rigorously as to prevent the FBI from undertaking the 
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types of undercover operations needed to combat more sophisticat
ed criminal enterprises. 

5. Indemnification of cooperating parties 

In his testimony before the Select Committee, Director Webster 
stress~d the need to enact legislation giving the FBI authority to 
enter lnto agreements to indemnify cooperating parties: 

Participation in undercover operations by persons en
gaged in various professions and business pursuits is vital 
to the success of FBI undercover operations. The coopera
tion extended by legitimate businesses has assured our 
agents the necessary cover and credibility in carrying out 
their undercover mission. For example, various banks have 
provided wire transfer service of large sums of money in 
narcotics investigations, such as Bancoshares. Airlines, in
vestment corporations, oil companies, and other responsi
ble business entities have made it possible to successfully 
investigate and prosecute complicated economic crimes, 
public corruption, and labor racketeering cases that would 
otherwise be unapproachable due to the necessity of being 
an "insider" to illegal activity. 

In return for the services provided to the FBI by these 
legitimate concerns, an indemnification agreement is often 
sought by the cooperating party. They seek assurances 
that the FBI or the Department of Justice will defend all 
actions for damages arising out of acts of agents of the FBI 
or activities initiated by the cooperative party in further
ance of the undercover operation. 

Cooperative parties presently assume economic and pro
fessional risks on behalf of the government, and, in return, 
the FBI can only offer them one-sided personal service 
agreements. These agreements generally minimize the ob
ligations and liability of the government but provide little 
protection to the individual. Potential civil liability often 
influences a decision to assist the government. (Sel. Comm. 
Hrg., Sept. 30, 1982, at 20-21 (testimony of William H. 
Webster).) 

Director Webster added that the Department of Justice is consid
ering the possibility of legislation to address this problem. The 
Select Committee recommends that such legislation be included in 
the permanent statutory authorization for FBI undercover oper
ations. 

Historically, certain general principles have applied to indemnifi
cation agreements by the government: obligations that have been 
indefinite, uncertain, and of limited nature have consistently been 
regarded as objectionable, in the absence of express statutory au
thority to the contrary.6 Additionally, an agreement, entered into 
by an authorized government official, making the government 
liable for damages in an indefinite and unlimited amount is null 
and void. 7 Following these general principles that the government 

'q Comp. Gen .. 507 (1928); 8 Compo Gen. 647. 648 (1929); :l5 Compo Gen. 85, 87 ([955>. 
1M . 
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should not oblige itself to write a "blank check" for an unspecified 
amount when entering such agreements, legislation authorizing 
the FBI to enter into indemnification agreements should require 
the specific approval of each agreement by the Attorney General or 
by the Deputy Attorney General. Consideration might also be given. 
to adding a statutory ceiling on the amount of liability assumed by 
the government per agreement and per fiscal year. 

The need for this indemnification authority is clearly supported 
by the unfortunate experience of a cooperating party in one of the 
FBI undercover operations examined by the Select Committee. In 
the undercover operation known as Frontload an insurance compa
ny that provided the FBI with essential assistance suffered serious 
financial losses as a result of fraud perpetrated by the individual 
whom the FBI initially used as its principal informant. While spe
cial arrangements could be made in that case to compensate the 
firm, the experience illustrates the risks that cooperating business
es may face if they accede to the FBI's request for assistance. The 
Select Committee believes that private citizens and business firms 
who decide to cooperate with the FBI in the conduct of an under
c~ver operation should not be forced to confront possible dangers 
wIthout the firm prospect of help from the government if those 
dangers materialize. 

E. Annual Reports To Congress 
The rapid expansion of FBI undercover operations represents a 

dramatic shift in FBI practices and priorities. This shift was well 
underway beforE the Abscam prosecti~ions led both Houses of Con
gress to study in depth the growth of FBI undercover operations. 
The FBI has now fully incorporated undercover operations into its 
arsenal of crime-fighting techniques, and the DEA and the INS 
plan to expand their use of more complex undercover techniques. 
Thes~ de.velopme~ts make. it especially necessary for Congress to 
exerCIse Its overSIght functIOn vIgorously so that this powerful law 
enforcement weapon does not lose its legitimacy through careless
ness or abus~. In his testimony before the Congress in the past sev
eral years, DIrector Webster consistently has recognized the impor
tance of this oversight function. 

The Sel~ct Committee recommends the establishment of perma
nent overSIght arrangements through a statutory requirement that 
the Attorney General annually submit to the House and Senate 
Committees on the Judiciary a written report on all undercover op
erations closed during the preceding calendar year. The report also 
should cover operations that have continued for longer than two 
year~ and .operati~ns that were terminated during any prior year 
and m. whIch, durmg the calendar year preceding the report, the 
operatIOn resulted in an arrest, an indictment, a jury verdict, a 
sentence, a judgme.n~ of dismissal, a judgment of acquittal, or an 
appellate court deCISIOn. The report should contain at least the fol
lowing information for each operation: 

(1) The date on which initiation of the operation was approved 
under the undercover guidelines; 
. ~2.) The identity of the ranking person who granter. anrroval to 
inItiate the 0 ... . 
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(3) The number of special agents (or comparable employees of 
other Justice Department components) who worked as undercover 
agents in '~he operation during each year of the operation's exist
ence; 

(4) Each date on which an extension of time, increase of funds, or 
expansion of geographic or subject-matter scope of the operation 
was approved under the undercover guidelines; 

(5) The identity of each ranking person who approved each exten
sion of time, increase of funds, or expansion of geographic or sub
ject-matter scope of the operation under the undercover guidelines; 

(6) The date on which termination of the operation was approved 
under the undercover guidelines; 

(7) The identity of the ranking person who approved the termina-
tion of the operation; 

(8) The date on which the operation terminated and the manner 
in which termination was effected, including the manner in which 
the operation was made known to the news media; 

(9) The arrests made in the operation during each year of the op
eration, including the identity of each person arrested and each 
crime for which he was arrested; 

(10) The indictments issued as a result of the operation during 
each year of the operation, including the identity of each person in
dicted and each crime for which he was indicted; 

(11) The expenses incurred, other than for salaries for employees 
of the United States Government, in the operation in each calen
dar year preceding the report; 

(12) A description of each jury verdict, sentence, judgment of dis
missal, judgment of conviction, and appellate court decision ren
dered or imposed as a ·result of the operation. 

The legislation that expired February 1, 1978, contained a re
quirement that the FBI conduct detailed financial audits of closed 
undercover operations and report annually to the Congress con
cerning these audits. The Select Committee's recommendation 
would expand this annual reporting requirement to cover the over
all duration of the operation, the officials responsible for its i~iti
ation and termination, and the results achieved by the operatIOn. 
The recommendation that the report include operations that have 
continued for longer than two years should not impose an undue 
burden, because the FBI already audits ongoing operations every 
18 months, as well as upon closing. Most FBI operations are termi
nated after six months or a year. 

The Select Committee finds this requirement to report on long
running operations is necessary to ensure accountability. In at 
least one instance, an FBI operation has gone on for seven years, 
and this suggests the importance of reporting more than just closed 
operations. Of course, arrangements would be required to protect 
the confidentiality of information on such active operations. The 
Select Committee urges the Judiciary Committees to carry forward 
the bipartisan mandate for oversight of undercover operations that 
the Senate gave the Select Committee in Senate Resolution 350. 

o 
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II. A RECOMMENDATION FOR ENTRAPMENT LEGISLATION 

The Congress, through its appropriate committees, should consider 
legislation specifically creating an affirmative defense of entrap
ment, providing for the acquittal of a defendant when a federal law 
enforcement agent, or a private party aeting under the direction of 
or with the prior approval of federal law enforcement authorities, is 
shown by a preponderance of the evidence to have induced the de
fendant to commit an offense, using methods that more likely than 
not would have caused a normally law-abiding citizen to commit a 
similar offense. This legislation should establish entrapment per se 
when it is shown by a preponderance of the evidence that the de
fendant committed the crime-

1. because of a thrl?c,t af harm, to the person or property of 
any individual, made by a lederal law enforcement agent or by 
a private party acting under the direction of or with the prior 
approval of federal law enforcement authorities; 

2. because federal law enforcement agents manipulated the 
defendant s personal, economic, or vocational situation to in
crease the likelihood of his committing that crime; or 

3. because federal law enforcement agents provided goods or 
services that were necessary to the commission of the crime and 
that the defendant could not have obtained without government 
participation. 

While the various sets of guidelines issued by the Attorney Gen
eral administratively limit the activities of some feder~l lawen
forcement officials, the only judicially enforceable constraints on 
federal undercover operations are the court-created doctrine of en
trapment and the constitutional requirement of due process of law. 
Undercover operations in which FBI operatives both disguise their 
true identities and offer to private parties inducements to commit 
crimes are almost always attended by potential problems arising 
under those two doctrines. As the number of such operations has 
increased, therefore, it has become particularly important that the 
entrapment and due process constraints function effectively. The 
Select Committee finds, however, that the current entrapment doc
trine fails to meet that requirement; that nearly unanimous dis8}> 
proval by legal scholars of the current entrapment doctrine is 
sound; that due process principles do not adequately make up for 
the deficiencies of the entrapment doctrine; and that Congress 
should accept the Supreme Court's invitation to legislate in this 
area. 8 

2See United States v. Russell, 411 U.S. 423, 433 (1973), in which the Court stated, "Since tht 
defense [of entrapment.) is not of a constitutional dimension, Congress may address itself to tht 
question and adopt any substantive definition of the defense that it may find desirable." Codifi· 
cation and modification of the entrapment doctrine was first proposed in 1971 by the U.S. N. 
tional Commission on the Reform of Federal Criminal Laws ("National Commission"). The oriJi· 
nal version of the proposed revised criminal code, which was inspired in part by the Natio~ 
Commission proposals, suggested codification of the entrapment doctrine in its ~,~nt form, d .. 
regarding the National Commission's proposed modifications. (s. I, 94th Cong., 1st Sess. 1661 
(}975).) The most recent version of the revised criminal code, however, has followed neithf'r til 
those courses, dealing generally with defenset ~y declaring simply that "the e:a:is~nce o~ • dI-
fense or affirmative defense to a prosecutIon under any federal statute, lnc1udl~ • 
defense ... [of] unlawful entrapment ... shall be determined by the courts C!f the ~nla.d 
States according to the ,prinCiples of the common law as they may be interpret:e<i In the.l~hl fII 
reason and experience. (S. 1630, 97th Cong., 2d Sess. § 501 (1981).) In chOOSing to retain 1M 
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A. Existing Law 

1. Entrapment 

The entrapment defense has changed little since the Supreme 
Court created it in 1932. It is not a constitutionally based doctrine; 
rather, it is a limitation that the Court, based on its belief that 
"Congress could not have intended that its statutes were to be en
forced by tempting innocent persons into violations" (Sherman v. 
United States, 356 U.S. 369, 372 (1958», has found to be implicit in 
every federal criminal statute. In brief~ the Court has determined 
that, if he was induced to commit his crime by a government agent, 
a defendant may not be convicted of having violated a federal 
criminal statute unless he was previously disposed to engage in 
similar criminal activity. If the accused produces evidence demon
strating that the undercover agent induced him to commit the 
charged offense, the government must establish beyond a reason
able doubt that the defendant was predisposed towards criminal 
conduct. To meet this burden the prosecution may introduce evi
dence relating to the defendant's character, reputation, prior bad 
acts, and prior convictions. (Osborn v. United States, 385 U.S. 323, 
332 n. 11 (1966).) Whether the defendant was predisposed is a ques
tion of fact to be resolved by the jury. (Sherman v. United States, 
356 U.S. at 377 n. 8.) 

Thus, the entrapment doctrine in its present form purports to 
focus largely on the defendant's state of mind. As Chief Justice 
Hughes declared for the Supreme Court when creating the doc
trine, "[T]he controlling question [is] whether the defendant is a 
person otherwise innocent whom the Government is seeking to 
punish for an alleged offense which is the product of the creative 
activity of its own officials." (Sorrells v. United States, 287 U.S. 
435, 451 (1932).) In other words, the Court has attempted to articu
late an entrapment defense that will draw a line between "the 
unwary innocent," who may not be convicted when lured into 
criminal activity by a federal agent, and the "unwary criminal," 
who has no defense under such circumstances. (Sherman v. United 
States, 356 U.S. at 372.) The Court recently reaffirmed this formu
lation of the doctrine in United States v. Russell, 411 U.S. 423 
(1973), and in Hampton v. United States, 425 U.S. 484 (1976). 

In a series of concurring and dissenting opinions, however, sever
al of the Justices have disputed the majority's entrapment analysis. 
These Justices have challenged the fiction underlying the major
ity's opinions: that Congress tacitly intended the Court-articulated 
entrapment defense to be implicit in every federal criminal statute. 
Instead, they would bar prosecution of certain "induced" offenses 
as an exercise of the Supreme Court's supervisory power. 

More fundamentally, these Justices have rejected the majority's 
focus on the individual defendant's state cf mind, arguing that "a 
person's alleged 'predisposition' to crime should not expose him to 
government participation in the criminal transaction that would be 

court<reated approach to entrapment, the Committee on the Judiciary observed that it, "like 
the National Commission and virtually every other principal criminal code reform body in 
modem times, believes that the legislative codification of general defenses and bars to prosecu
tion may be desirable in the future." (S. Rep. No. 97-307, 97th C{)ng., 2d Sess. 91 (1981).) 
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otherwise unlawfu1." (United States v. Russell, 411 U.S. at 444 
(Stewart, J., dissenting).) The minority Justices have advocated an 
objective test for entrapment, which would "shiflt] attention from 
the record and predisposition of the particular defendant to the 
conduct of the police and the likelihood, objectively considered, 
that it would entrap only those ready and willing to commit 
crime." (Sherman v. United States, 356 U.S. at 384 (Frankfurter, 
J., concurring in the result).) This position has been endorsed by 
the vast majority of legal commentators,9 by the American Law In
stitute,10 and by the U.S. National Commission on Reform of Fed
eral Criminal Laws ("National Commission").11 

The persistence of criticism aimed at the Supreme Court major
ity's approach is understandable. The Court's reliance on implied 
Congressional intent does rest upon an obvious fiction, 12 since Con
gress has never expressed any intention to create such a doctrine. 
More fundamentally, the prevailing entrapment doctrine is, as ju
rists have frequently observed, unjustifiable in theory and often 
perverse in practice. . 

The Court's majority opinions, for example, repeatedly have sug
gested that an entrapped defendant who was not predisposed to 
commit the crime is in some sense not CUlpable and therefore is an 
"innocent" who does not warrant punishment. (E.g., United States 
v. Russell, 411 U.S. at 434-436; Sherman v. United States, 356 U.S. 
at 372, 373, 376; Sorrells v. United States, 287 U.S. at 451.) But such 
an individual has by definition violated a criminal statute, with the 
requisite criminal intent. While one who commits an illegal act 
under duress may be acquitted under traditional principles of 
excuse or justification, there is no coercion when the defendant 
simply takes advantage of criminal opportunities offered by third 
parties; that is why defendants who succumb to criminal tempta
tions-even unusually large temptations-ofre~ed by private act.ors 
are treated in all cases as culpable. (See Untted States v. Twtgg, 
588 F.2d 373, 376 (3d Cir. 1978); United States v. Garcia, 546 F~2d 
613, 615 (5th Cir.), cert. denied, 430 U.S. 958 (1977).) Accordingly, 
the defendant's moral blameworthiness cannot be affected by the 
tempter's hidden identity as a federal agent; 13 irrespective of the 

9 Most of this literature is collected at Park, The Entrapment Controven;y, 60 Minn. L. Rev. 
163, 167 n. 13 (1976). See generally Goldstein, For Harold Lasswell: Some Reflections on Human 
Dignity. Entrapm-'nt. Informed OJnsent. ami the Plea Bargain. 84 Yale L.J. 683 (1975); Williams, 
The Defense of Entrapment and Related Problems in Criminal Prosecution, 28 Fordham L. Rev. 
399 (1959). 

10 See American Law Institute, Model Penal Code § 2.13 (Official Draft 1962), prohibiting 
"methods of persuasion or inducement which create a substantial risk that ... an offense wiJI 
be committed by persons other than those who are ready to commit it." 

II See National Commission, A Proposed New Federal Criminal Code § 702(2) (1971), which 
prohibits "using persuasion or other means likEly to cause normally law-abiding persons to 
commit the offense." 

12 As Justice Frankfurter noted, 
It is surely sheer fiction to suggest that a conviction cannot be had when a defendant 

has been entrapped by government omcl~rs or informers ~use. "Congress could. not 
have intended that its statutes were to be enforced by temptmg Innocent persons mto 
violations." In these cases raising claims of entrapment, the only legislative intention 
that can with any show of reason be extracted from the statute is the intention to make 
criminal precisely the conduct in which the defendant has engaged. That conduct in-
cludes all the elements necessary to constitute criminality. . 

(Sherman v. United States. 356 U.S. at 379 (Frankfurter, ,J., concurring in the result).) 
13 It never has been the law that conduct is "less criminal because the result of temptation, 

whether the tempter is a private person or a government informer or agent." (Sherman v. 
United States, 356 U.S. at 380 (Frankfurter, J., concurring in the result).l 
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identity of the tempter, the defendant intended to commit the act 
and knew the act to be wrongful. Thus, whatever the wisdom of the 
government'~ tempting such an individual may. be, it is far fr<?m 
clear that, SImply because a person who commItted an otherwISe 
criminal act was not "predisposed" to commit the crime, he should 
be acquitted as innocent. The entrapment defense should rest on a 
more logical base. 

More sensibly, therefore, the Court also has suggested that the 
entrapment doctrine serves as an exclusionary rule designed to dis
courage undesirable or overzealous police tactics .. (See, e.g., Sorrells 
v. United States, 287 U.S. at 446.) Unfortunately, the Court has 
made almost no effort to explain which forms of law enforcement 
conduct are undesirable and precisely why they should be avoided. 
This omission is important, because the law enforcement activities 
circumscribed by the entrapment doctrine are, with rare excep
tions, neither unconstitutional (see, e.g., United States v. White, 401 
U.S. 745 (1971) (plurality opinion); Hoffa v. United States, 385 U.S. 
293 (1966}) nor violative of the statutory law; indeed, law enforce
ment activities can lead simultaneously to the conviction of certain 
defendants (the predisposed) and the acquittal of others (the non
predisposed). This illustrates the peculiarity of using the entrap
ment defense as a deterrent: if the purpose of the entrapment doc
trine is to discourage particular forms of police conduct, it is odd 
that the test created by the Court looks to the defendant's state of 
mind, not to the police activity. 

The undesirability of one form of police conduct does seem cer
tain, although the Court has failed to articulate it: police should re
frain from offering inducements that are significantly larger than 
those actually proffered under similar circumstances in the real 
world or that are attractive enough to persuade virtually anyone in 
similar circumstances to commit a crime. 14 If similarly situated 
citizens are unlikely to face equivalent temptations, or if no one 
similarly situated reasonably can be expected to resist the prof
fered temptation, it is pointless for law enforcement operations to 
use inducements of that nature and magnitude: the police will not 
thereby prevent any crime that was likely to occur, and there is no 
assurance that they will catch only persons inclined to deviant 
criminal behavior. 

Unfortunately, the existing entrapment doctine fails to further 
even these sound efficiency concerns. The entrapment inquiry now 
focuses on the defendant's predisposition, rather than on the police 
conduct. As a result, the conviction of a predisposed defendant will 
stand even if he was lured into criminality through the offer of a 
wildly unrealistic inducement to which most people would have 
succumbed. Conversely, a defendant snared through the use of rea
sonable and otherwise proper police methods must be acquitted if 
he is found not predisposed. These results can hardly provide an 
intelligible or coherent guide to police behavior. Indeed, the predis
position requirement most likely leads the police to concentrate 

.• 4 Philip B. Heymann, when he was Assistant Attorney General, testified that this principle 
was used 88 a safeguard by the Dep!!ltment of Justice in 1980 and earlier in undercover oper
ationa. (See FBI Oversight: HearingB Before the Subc:omm. on Civil and Constitutional Righta of 
the HoUle Comm. on the Judiciary, Hth Cong., 1st and 2d SNs. 138-40 (1980) (testimony of 
Philip B. Heymann).) 

o 
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their attention on individuals with criminal records, for whom pre
disposition is easy to demonstrate; such individuals may be subject
ed to virtually any inducement with impunity. As Justice Frank
furter argued, however, 

P~rmissible police activity does not vary according to the 
partIcular defendant concerned; surely if two suspects 
have been solicited at the same time in the same manner, 
one should not go to jail simply because he has been con
victed before and is said to have a criminal. disposi
tion. . . . Past crimes do not forever outlaw the criminal 
and open him to police practices, aimed at securing his re
peated conviction, from which the ordinary citizen is pro
tected. (Sherman v. United States, 356 U.S. at 383 (Frank
furter, J., concurring in the result); see United States v. 
Russell, 411 U.S. at 443-44 (Stewart, J., dissenting).) 

When it is closely examined, in fact, it becomes evident that the 
predisposition concept will not constrain police activity in a mean
ingful way. In modern practice "predisposition" means little more 
than present willingness to commit crime; it hinges on whecher 
"the defendant was ready and willing to commit crimes such as are 
charged in the indictment, whenever opportunity was afforded." (1 
Devitt & Blackmar, Fed~ral JurY. Practice and Instructions § 13.09, 
at 364 (3d ed. 1977).) Thls defimtlOn makes no reference to the size 
or character of the offered inducement. On its face, then, the exist
ing definition seemingly permits a finding that any defendant who 
commits any crime in response to any inducement is predisposed, 
because such a defendant has, by accepting the inducement, dem
onstrated his willingness to engage in illegal conduct. (See Seid
man, The Supreme Court, Entrapment, and Our Criminal Justice 
Dilemm.a, 1981 Sup. Ct. Rev. 111, 118-19, 124-26.) It may be likely 
that ~ Jury would find that a defendant had been entrapped if a 
huge mducement had been offered to commit some trivial offense 
(for example,. $5 million to double-park), but such a jury surely 
would be motIvated not by the articulated predisposition principle 
but by outrage at the police conduct. ' 

The existing law of entrapment is flawed for another reason. A 
d~f~ndant who arg1;1es entrapment ~ust take his case to the jury, 
gIvmg the prosecution the opportunlty to attempt to establish pre
disposition by offering evidence of prior bad acts, of poor character, 
and of shady reputation-the very sort of evidence generally ex
cluded from criminal trials for fear of prejudicing the jury. Such 
information is in some sense relevant to establishing the likelihood 
that the defendant would have engaged in crime with little tempta
tion by a t~ird p~rty (see Park, supra p. 364.not~ 9, at 257); but, given 
t~e essentlal.ly clrc~lar !lature ~f the predlsposition inquiry, admit
tmg such eVldence lnevltably wlll lead even conscientious juries to 
condemn defen~ants with shady pasts simply for be~ng "bad," rather 
than for havmg been proved to have commltted the crime 
charged. ls Results of this type cannot contribute to the principled 
or evenhanded administration of justice. 

III Several courts have recognized this danger and have responded by excluding unduly preju. 
dicial evidence. (See United States v. Ambrose. 483 F.2d 742. 748 (6th Cir. 1973), and cases cited 
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As a theoretical matter, it does seem sensible to allow the offer 
of inducements to individuals who are engaging in or affirmatively 
are planning to engage in criminal conduct,. while forbidding it as 
to others.16 But such an approach seems unworkabl~ in practice, 
given the subjective nature of the determination involved; and it is 
not, in any event, the line currently drawn by the preC::isposition 
concept. Indeed, these difficulties are illustrated by the definition 
of entrapment most recently articulated by the Supreme Court. "It 
is only when the Government's deception actually implants the 
criminal design in the mind of the defendant," the Court declared 
in Russell, "that the defense of entrapment comes into play." (411 
U.S. at 436.) Yet the government's creation and implantation of the 
illicit idea cannot be all there is to it, for in a substantial number 
of undercover operations the government concocts the criminal pro
posal and "implants" it in the mind of the target; indeed, that will 
be the case almost every time the government offers an induce
ment to commit a crime. 

Pointing out these defects, it should be added, is not to say that 
the entrapment doctrine in its present form fails to serve any 
useful purpose. It is arguable, for example, that a potential defend
ant's "predisposition"-or, in any event, his participation in an on
going criminal enterprise-bears on the tactics the police might 
reasonably use in seeking to obtain his conviction. (See Park, supra p. 
364 note 9, at 216). The entrapment doctrine also offers the jury a 
formal method for disapproving unreasonable or overbearing police 
tactics. The fact remains, however, that the present entrapment 
doctrine is incoherent in principle, and will, therefore, inevitably be 
inconsisteitt in application. 

2. Due process 
While a majority of the Supreme Court has maintained that the 

entrapment defense is based on subjective factors, the Court also 
has hinted that there may be constitutionally based objective con
straints on police undercover activities. This possibility was first 
suggested in 1973 in Russell v. United States, where the Court re
jected the defendant's entr'apment plea because predisposition had 
been established. In dictum Justice Rehnquist wrote for the Court 
that "we may some day be presented with a situation in which the 
conduct of law enforcement agents is so outrageous that due proc
ess principles would absolutely ba,r the government from invoking 
judicial processes to obtain a conviction, cl Rochin v. California, 

therein' Park supra p. 364 n. 9, at 251-52'> These protections can go only 80 far, however; Fed. R. 
Evid. 405(a) ahows the admission of reputa~ion and op~nion. t:el'ti~on>.' when ~haracte~ is .i~ issue, 
and virtually all background evidence relatmg to precbsp08lbon meVltably wdl be prejudiCIal to a 
d~. . 

16 The former individuals presumably are particularly dangerous and are the ones most hkely 
to become involved in criminality absent government involvement. It is entirely possible. howev
er, that law enforcement oflkiaJs will have good reason to direct undercover o~rations at those 
who have been or are likely to be offered private inducements. As Professor SeICunan notes, 

The argument that a nondisposed defendant is not dan,erous be-.:ause he lacked the 
disposition to commit the offense before the government mtervened is not convincing. 
As cases such as Shennan prove, a person lacking a criminal disposition may nonethe
less be quite likely to commit crimes. Indeed, the very fact that an 'o}ntrapped defendant 
accepts an inducement conclusively proves that he poses the risk of committing the of
fense whenever a similar inducement might be offered in the future. 

Seidman, supra p. 366, at 141. 

'" 
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342 U.S. 165 (1952)." (411 U.S. at 431-32.) The Court thus acknowl
edged that certain police act~vity might be c~nst~tu~i~nally prohib
ited as II 'shocking to the umvei'sal sense of JustIce. (411 U.S. at 
432 quoting Kinsella v. United States ex rei. Singleton, 361 U.S. 
234' 246 (1960).) But the Court concluded that the facts of Russell
wh~re the defendant had been convicted of producing methamphet
amine after federal agents had ~rovide.d hi~ with chemic.als .used 
in the manufacturing process-dId not ImplIcate the constItutIOnal 
principle. . 

Unfortunately, the nature, and even the existence, of thIS due 
process limitation remains in considerable ~oubt. :r~ree year~ after 
Russell had been decided, Justice Rehnqmst, wrItIng for hImself, 
the Chief Justice, and Justice White, appeared to repudiate the 
Russell dictum, declaring that lI[t]he remedy of the crimi~al de
fendant with respect to the acts of Gover~me~t agents, ~hIch, far 
from being resisted, are encouraged by hIm, lIes solely In the de
fense of entrapment." (Hampton v. Unitec! States, 425 U.~. 484, 490 
(1976) (plurality opiniC'n).) Writin~ for hImself an? ~ustIce B~a~k
mun however Justice Powell rejected the pluralIty s propOSItIon 
that 'llno matt~r what the circumstances, neither due process prin
ciples nor [the Court's] supervisory power cou~d support a bar to 
conviction in any case where the Government IS able to prove pre
disposition." {42~ U .. S. at 4~~ (Powell, J.,. concurring in the result).) 
Justice Brennan s dIssent, JOIned by JustIces Stewart and Marshall, 
appeared to endQrse the due process limitation. (425 U.S .. at 497 
(Brennan, J., dissenting).) The upshot of Hampton, then, IS t~at 
only two sitting Justices have endorsed the due process constra.Int 
on police conduct, while two others have decla,red the questIOn 
open. Two sitting members of the Court, JustIces Stevens and 
O'Connor, have not yet had an opportunity to addr~s~ th~ issu~. 

In any event, it is clear that B;ny due p~ocess .II~It~tIon wIll be 
extremely narrow. Justice Powell s concurrIng opInIOn In Hampton, 
for example, noted that cases involving the principle would be 
"rare," and observed that "police overinvolvement in crime woul.d 
have to reach a demonstrable level of outrageousness before It 
could bar conviction." (425 U.S. at 495 n. 7.) Similarly, the Russell 
majority gave some hint as ~ the contours of a d':le pr?cess defense 
by citing Rochin v. Californla, where the Court. InvalIdated a con
viction that had been obtained after police had secured evidence by 
forcibly pumping the stomach of a suspect. While a deta~led assess
ment of the significance of the due process defe~s~ wI~1 have to 
await future developments In the Supreme Court, It I.S e~Ident that 
due process principles will not take the form of an.ob)ectIve entrap
ment defense and will not apply to the vast majOrIty of cases In 
which entrapment presently is pleaded. 

B. Proposals for Reform 
As the preceding discussion should make clear, the Select Com

mittee haa concluded that the existing judicially enforceable con
straints on police undercover activity are unsatisfactory. The en
trapment doctrine in its present form is con~tructed a~ou.nd !l0 co
herent principle; it serves, at best, as. a mIsl~beled InVltatIO!l to 
jury nullificati<?n when. the defendant IS. espeCIally symp~thetIc or 
the police tactIcs partIcularly overbearIng. The uncertam future 
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and narrow application of the due process doctrine, meanwhile, 
make it an inadequate substitute for a meaningful entrapment de
fense. 

In this context, three possibilities for reform immediately com
m~md themselves: simple elimination of the entrapment defense; 
statutory codification and elaboration of the due process principles 
recently articulated by the courts; or a modification of the defini
tion of entrapment. The Select Committee concludes that the first 
of these suggestions is inadvisable and that the second is unneces
sary at this point. For reasons explained below, however, the Select 
Committee finds that the third proposal is both sensible and long 
overdue. 

1. Elimination of the entrapment defense 

While the possibility of eliminating the enb:apment defense has 
received little attention (but cf Defeo, Entrapment as a Defense to 
Criminal Responsibility: Its History, Theory and Application, 1 
U.S.F. L. Rev. 263 (1967», a good case can be made in favor of such 
a course. l7 If society actually believes that those tempted into 
criminality ar~ not culpable (a notion that the Select Committee 
rejects), the substantive criminal law should be modified to reflect 
that fact and to acquit persons tempted into crime, whether by gov
ernmental or by non-governmental actors. If, on the other hafl(~, ef
ficiency considerations lie at the heart of the entrapment doctrine, 
it would be consistent with the broad discretion awarded police and 
prosecutors in other areas to allow law enforcement officials to 
choose for themselves the techniques that are most cost-effective in 
combating crime. (See Seidman, sl}pra p. 366, at 143.) Insofar as 
there is concern that the targets of undercover investigations will 
be chosen for improper reasons, existing doctrines of equal protec
tion and selective prosecution are available. 

While these are provocative arguments, the Select Committee 
nevertheless believes that an entrapment defense serves a powerful 
and necessary-even if largely symbolic-function. It reflects the 
deeply rooted and often un articulated feeling that "[h]uman nature 
is weak enough and sufficiently beset by temptations without gov
ernment adding to them and generating crime." (Sherman v. 
United States, 356 U.S. at 384 (Frankfurter, J., concurring in the 
result).) An entrapment defense also gives force to the ~eneral per
ception that it is inappropriate for the government to ' play on the 
weaknesses of an innocent party and beguile him into committing 
crimes which he otherwise would not have attempted." (Sherman v. 
United States, 356 U.S. at 376.) While we expect government to de
clare and enforce rules of conduct, we do not expect it to test the 
moral fiber of the random individual. 

Above all else, it is dangerous to give law enforcement officials 
limitless powers to tempt citizens into criminality and then to 
punish those citizens for their criminal conduct. It presumably is 
for this reason that, even absent any explicit Congressional com
ment, the courts "have continued gropingly to express the feeling 

J 1 Indeed the English legal system never has t;quarely recognized an entrapment defense. 8ft 
Barlow, En;rapment and the Common Law: Is Tlu!re a Phlce for the American Doctrine of En
trapment, 4'1 Mod. L. Rev. 266 (1978). 
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of outrage at conduct of law enforcers that brought recognition of 
the [entrapment] defense in the first instance." (Sherman v. United 
States, 356 U.~. at 378 ~Fr.ank.rur~er, J.,. concurring in the result).) 
~he power to mduce cnmmahty IS too mtrusive to escape regula
tion, and t~e Select Committee therefore concludes that the entrap
ment doctrme should not be eliminated. 

2. Codification of due process principles 

One wflY}o forestall the mO~,t .serious J?otential abuse of the gov
e~nm~nt s mducemeI?-t power IS to codIfy the due process princi
ples ~Iscussed by Justice Powell in Hampton. There undoubtedly is 
a sO?Ietal con~ensus that a variety of police practices are unaccepta
ble m most CIrcumstances. Most people would agree, for example, 
~ha~ ~aw e,nforcement agents should not use threats of harm to any 
IndIyIdual s person or property-yvhether that of the target, of his 
famIly, or ev~n of a stranger-to mduce targets to commit criminal 
a.cts; th~t pO~lCe should not manipulate a target's personal or voca
~IOnal sItu~tIon-for example, by. destroying his property so as to 
Inc~eas~ hIS !le~d for money-to mcrease the likelihood of his en
~agIng m crlIr~m.al conduct; that police should not entice people 
In.to the commISSIOn o.f crimes that could not have been committed 
wIthout . gove~n~ent Involv.ement; that undercover agents should 
not c~ltIvate. m.tIm~te relatIOnships with targets, the better to lure 
them In~o cn~mahty; and that law enforcement agents should not 
~n.gage. m senous ~nd har!l1ful. criminal activity, or intentionally 
InjUre mnoce!lt thIrd parties, m an attempt to deter crime. (See 
generally Unl~ed. States v. Archer, 486 F.2d 670, 676-77 (2d Cir. 
1973!.) There IS lIttle doubt that the costs of such tactics-both to 
the target and to socie~y-are likely to outweigh by a substantial 
amount the .benefits gaIned through deterrence of crime. (Cf Dlm
steae! v .. Um,ted States, 277 U.S. 438, 485 (1928) (Brandeis J. dis-
senting).) , , 

Given the uncertain status of the due process defense in the Su
preme Court, then, it can be argued that Congress should by stat
ute ~ake clear the power of the federal courts to void convictions 
obtaIned through use of "outrageous" police practices. Such an ap
proach would demonstrate the unacceptability of overbearing 
m~th?ds of ~a.w e!lforcement, regardless of the outcome of the con
stItutIOnal.htIgatIOn currently ongoing in the courts. It also would 
more candIdly reflect the case-by-case jury nullification function 
now served by the entrapment defense. 
. On bal~nce, h?wever, the Select Col!lmittee believes that lecisla

tIon. of t.hIs sort IS not yet needed. WhIle the Select Committee"'s in
yestIgatIOn and the re~orted court decisio~s addressing due process 
Issues have revealed Instances of poor Judgment and occasional 
overze~l0l:lsness ?n the part of federal law enforcement officials, 
there. IS ht~le eVIde~ce that federal agents engage in overbearing 
pract.lCes wIth sufficIent frequency to justify such broad legislatjon 
In thIS area. 

Further, a gen~ral outrageousness standard would provide law 
enforcement o~ficIaI~ and the judiciary with little useful guidance. 
Unacceptably mtrusive undercover tactics cannot all be identified 
t~rough the use of a simple formula; the courts that have struggled 
wIth due process claims have emphasized that any assessment of 
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an operation's propriety must look to the totality of the circum
stances, including the law enforcement tactics used, the investiga
tive background, and the target's situation. (See United States v. 
Tobias, 662 F.2d 381, 387 (5th Cir. 1981); United States v. Brown, 
635 F.2d 1207, 1212-13 (6th Cir. 1980).) For the present, the Select 
Committee is content to leave the general problem of overbearing 
police conduct in the hands of the courts, with the expectation that 
they will void convictions obtained through methods that truly 
shock the public conscience. 

3. An objective entrapment standard 
In the Select Committee's view, then, some form of judicially en

forceable entrapment defense should be preserved, but it should 
not be aimed broadly and generally at undefined offensive prac
tices. On balance, the Select Committee concludes that the even
handed administration of justice can best be served by redrawing 
the entrapment doctrine along objective lines to serve limited and 
clearly defined purposes, while leaving ample room for the use of 
innovative and effective law enforcement techniques. Devising a 
formula to achieve these ends, however, is no simple ta!3k. 

Unfortunately, the minority Supreme Court opinions advocating 
an objective entrapment standard provide little help. Those opin
ions devote far more space to criticizing the majority approach 
than to formulating a coherent alternative. As a result, they are 
surprisingly vague when articulating a standard for, or even when 
stating the purposes to be served by, an entrapment defense. Jus
tice Stewart, for example, proposed that entrapment be found 
"when the agents' involvement in criminal activity goes beyond the 
mere offering of ... an opportunity [to commit an offense], and 
when their conduct is of a kind that could induce or instigate the 
commission of a crime by one not ready or willing to commit 
it. ... " (United States v. Russell, 411 U.S. at 445 (Stewart, J., dis
senting).) Similarly, Justice Frankfurter opined that his formula 
did "not mean that the police mt..y not act so as to detect those ... 
ready and willing to commit further crimes .... It does mean that 
in holding out inducements they should act in such a manner as is 
likely to induce to the commission of crime only those persons and 
not others." (Sherman v. United States, 356 U.S. at 383-84 (Frank
furter, J., concurring in the result).) While the substance of these 
formulations is less than entirely clear, it appears to rule out most 
"proactive" police behavior, for fear of leading into criminality in
dividuals who never would have violated the law but for the gov
ernment inducement. (See id. at 383.) 

The Select Committee finds this approach too restrictive of legiti
mate law enforc~ment operations. Taken literally-that is, forbid
ding the poll ice from going beyond "the mere offering of. . . an op
portunity" to commit crime-the Frankfurter-Stewart standard 
fails to take into account the fact that an undercover technique 
may appeal' impermissibly intrusive in one context and not in an
other: repeated solicitation and the offer of premium prices may 
seem an improper way of luring a novice into the narcotics trade, 
for examplE~, but such tactics appear more reasonable when the 
police are attempting to catch a cautious professional drug dealer. 
(See Park, supra p. 364 note 9, at 253.) Similarly, a line drawn 
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between the 'passive "offering of an opportunity" to commit crime 
and the more active "solicitation" of illegal activity would eliminate 
some important and desirable law enforcement techniques. When 
police suspect, but cannot otherwise prove, tt:.at consensual crimes 
are taking place, for example, solicitation may be an entirely reason
able method of investigation. 

The superficially attractive phrases that regularly appear in the 
Court's opinions have little real content; if applied rigorously, tests 
employing those phrases would impair universally accepted meth
ods of law enforcement. Thus, virtually every entrapment opinion, 
majority or minority, produced by the Court has declared that an 
entrapment defense must prevent the conviction of those who, "left 
to themselves, might well have obeyed the law." (Sherman v. 
United States, 356 U.S. at 384 (Frankfurter, J., concurring in the 
result).) But it will be impossible in any case to tell whether the 
defendant would have engaged in criminality absent government 
involvement; if the law enforcement operation replicate£ the real 
world and the defendant takes the proffered bait, it may be 
likely-but never can be certain-that the defendant ultimately 
would have been led into criminality by private actors.IS It is diffi
cult to believe, however, that either the majority or the minority 
Justices would acquit all such individuals. This point is well illus
trated by the "decoy" operations commonly used by local police, in 
which undercover agents are disguised as vulnerable potential 
crime victims: few jurists would suggest that an individual who at
tacks a police decoy should be acquitted on entrapment grounds, 
even if the defendant persuasively claims that he never would have 
engaged in criminality had it not been for the decoy's presence. 19 

The minority Justices' proposed tests similarly are flawed to the 
extent that they would use the entrapment doctrine to bar the gov
ernment from "instigating" crime, or from being the "but for" 
cause of criminal acts. Whenever law enforcement agents offer an 
inducement or provide an opportunity for the commission of a 
criminal offense, they become a "but for" cause of the resulting 
crime, and to that extent they instigate an offense that otherwise 
would not have occurred. This is true, for example, in the decoy sit
uation outlined above. 
D~signing an entrapment defense, then, requires a candid recog

nition that the entrapment doctrine has very little to do with cul
pability, and very much to do with directing law enforcement ef
forts int.o effective and socially deSlirable channels. Thus, while 
police should not, as a general matter, attempt to lure into crimi-

18 Certainly, this does not put the entrllpped defendant in a position morally superior to that 
of the individual led into criminality by a private actor; absent coercion by the government, the 
entrapped defendant, like his non-entrapped counterpart, freely chose to engage in a criminal 
act. 

III As Professor Seidman acknowledges, an equivalent inducement, 
might never be offered [by a non-governmentai actor]. But all predictions of danger

ousness are contingent and uncertain. The CStSe of an entrapped defendant, moreover, is 
crucially different from that of a person incarcerated for an inchoate crime or a pre
sumed disposition to commit crimes. In the latter situations, the defendant has not yet 
performed a criminal act, and we therefore must speculate whether, if left alone, he 
will ever violate the law. But the entrapped defendant has violated the law. He has 
performed an act that the law condemns, and incapacitating him for reasons of danger
ousness is no different in principle from incapacitating any other criminal on this basis. 

Seidman, supra p. 366, at 141. 
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nality i~divi~u~ls who previously have shown no inclination to 
engage In crImInal conduct, entrapment is not the most effective 
means of preventin~ such po~ice a~tivit~es. To the contrary, that 
goal can best be achIeved by ImpOSIng dIrect restraints on the use 
of uI?d.erc~ver ope~ati?~s-fo~ e?,ample, by requiring an articulable 
~Usplc~on tha~ an IndIVIdual IS Involved in criminality before offer
mg hIm an Inducement. (See pp. 377-89 intra.) A manageable 
entrapment defer:tse should serv~ ~wo ~omparatively limited pur
poses: It should dIsco~rage the crImInal JustIce system from punish
mg governmentally Induced lawbreakers, when doing so will fail 
~ignificantly to advance legitimate ~aw enforcement purposes, and 
It should. preve~t overzealous or Improperly motivated officials 
from abUSIng theIr power to create criminals. 

One possible objective standard that has received some attention 
and that would further the principles outlined above is a test that 
would bar. use of inducements SUbstantially larger than those likely 
to occur In the real wo,rld. (Se,e Seidman, supra p. 366, at 121, 
143.) As has been noted, It certaInly seems desirable as a matter of 
policy for the police to design undercover operations that mirror re
ality; as a ~eneral matter, offering an unrealistically large induce
ment does lIttle more than test the moral fiber of the target. 

An .entrapment test based on this criterion, however, is apt to be 
unsatIsfactory f<;>r three re~ons. First, it often will be impossible 
for the pr?secuhon to est~bhsh to any degree of certainty that the 
proffered Inducement replI.c~tes those occurring absent government 
mvolveI!lent. Second, reqUIrIng the police to prove that the induce
ment mIrrors the real world may force them to reveal sensitive law 
enforcement da~ or .the i~entit~es of confidential sources. Finally, 
there ma~ be sltuatlOn~ In whIch the offer of an unrealistically 
gene.r<?us In~ucement mIght be appropriate. For example, when au
thOrItIes belIeve, but are otherwise unable to prove in court that a 
narco.tics de~ler is ~elling his goods to third parties, the offer of a 
premIUm prIce to dIvert the drugs into government hands may not 
be unreasonable. 

The Select Committee therefore recommends another version of 
the objective standard, one similar to that developed more than ten 
years ago by the National Commission: A defendant should be ac
quit~d on entrapment grounds when a law enforcement agent-or 
a prIvate party acting under the direction or with the approval of 
law enforcement authorities-induces the defendant to commit an 
offense, using methods that would be likely under similar circum
stances to cause a normally law-abiding citizen to commit a similar 
offense. As the National Commission added, however the mere 
offer of an opportunity to commit a crime should not i~ itself con
stitute entrapment. (See National Commission, A Proposed New 
Federal Criminal Code § 702(2), at 58 (1971).) 
. This de~nition serves the principal purposes that have been ar

tIculated In support of an entrapment defense. It circumscribes the 
government's power to create criminals, making it impossible for 
law enforcement agents to lure normally law-abiding individuals 
into criminality through the use of extraordinarily large, literally 
irresistible inducements.2o At the same time, it forestalls the prac-

10 We do not mean the word "inducement" to si8nify only offen; of gain; a threat or other 
form of coercion may also induce a defendant to commit a criminal act. 
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tical risk that, once into an investigation, agents will feel over
whelming pressure to use overbearing tactics in pursuit of a convic
tion. It thus serves to prevent the use of some of the most offensive 
of the police tactics mentioned above. 2 1 

A standard pegged to the "normally law-abiding individual" also 
would serve efficiency concerns by discouraging ineffective law en
forcement activities. While undercover operations generally can be 
expected to have a substantial deterrent effect on crime, the con
viction of an individual who responded to an "irresistible" induce
ment is unlikely to deter persons who find themselves facing simi
lar offers in the future. Conversely, if the inducement is sufficient
ly large that it would lead substantial numbers of people into 
criminality, the fact that a defendant responded to that induce
ment reveals very little about whether he is the sort of dangerous 
individual who should be subjected to specific deterrence. 

Equally as important, the proposed formula preserves wide lati
tude for law enforcement operations. As is demonstrated by the 
narrowness of the existing excuse and justification defenses, indi
viduals are expected to obey the law in virtually all circumstances: 
poverty, drug addiction, immediate financial reverses, and the like 
are not considered sufficent cause for a defendant to violate the 
law. This is not to say that a law-abiding individual is empirically 
likely to commit an offense only when the technical requirements 
of duress or its sister defenses have been met. But the narrowness 
of those defenses-along with the fact that the vast majority of the 
citizenry is expected to, and does, resist the temptation to commit 
illegal acts-suggests that only extraordinary pressures are likely 
to lead normally law-abiding individuals into criminality. Certain
ly, "[t]he man on the Clapham omnibus would not sell heroin even 
if he were offered inducements that would be quite tempting to a 
member of the drug culture." (Park, supra p. 364 note 9, at 173.) In 
this context, the "normally law-abiding individual" standard may be 
"viewed as a warning that inducements will not be condemned 
merely because they require the target to exercise a substantial 
amount of self-control." ([d. at 174.) Thus the focus of the entrap
ment inquiry is pointedly placed on the law-abiding individual, 
rather than on the "chronic" or professional criminal. (See 1 Na
tional Commission Working Papers 321.) In any event, it is worth 
noting that at least six states have adopted objective entrapment 
tests modeled on the American Law Institute or National Commis
sion proposals (see Park, supra p. 364 note 9, at 168-69, and notes 
15-16), without suffering catastrophic effects on their criminal 
justice systems. 

If the federal entrapment standard is modified along the lines 
discussed above, a variety of procedural issues will have to be re
solved.22 The Select Committee concludes that it would be appro-

21 It is worth noting, however, that many offensive police tactics will will not activate an en· 
trafment defense such as that outlined in text. Our proposed standard, for example, obviously 
wil not prevent law enforcement agents from engaging in serious criminal acts during the 
course of an undercover operation, unless those acts exert pressure upon the target to commit a 
crime. (Cf. Unit.ed States v. Archer, 486 F.2d at 676-77.) 

22 These include questions relating both to the burden of proof when entrapment is pleaded 
and to the prop.riety of raising inconsistent claims when the defendant wishes both to deny guilt 
and to plead entrapment. On these issues, we endorse the conclusion of the National Commis-

Continued 
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priate for these to be addressed by the Committee on the Judiciary. 
The Select Committee notes, however, its agreement with the Na
tional Commission and with those commentators who would have 
the entrapment issue presented to a judge, rather than to a jury. 
(See 1 National Commission Working Papers 325 and note 135.) The 
"normally law-abiding individual" standard does not require the 
resolution of any factual issues, and it does not, of course, purport 
to hinge 011 the innocence of the accused, two areas that typically 
are the province of the jury. Indeed, because it is intended to mold 
police behavior, having the standard applied by judges who can ar
ticulate its requirements in a consistent manner might be especial
ly heJpful. 

4. Entrapment per se 
The entrapment doctrine we have proposed is a limited one, with 

a particular meaning: it provides a defense to defendants who truly 
are "trapped" by law enforcement techniques that, if used against 
other citizens, would be likely to ensnare many of them. So de
fined, entrapment obviously does not bar the use of all law enforce
ment tactics that much of the population would find offensive. (See 
note 21 supra.) 

A few undercover practices, however, seem to be so overbearing 
as to be unacceptable in virtually every situation and are related to 
entrapment in that they are relatively likely either to ensnare 
harmless individuals or to impose on otherwise law-abiding persons 
coercive pressure to commit crimes. Three such offensive practices, 
alluded to above (see pp. 370-71) supra), are: (1) the use of 
threats by police to induce targets to commit criminal acts; (2) the 
manipulation by police of a target's personal or vocational situa
tion to increase the likelihood of the target's engaging in criminal 
conduct; and (3) the enticement of persons into the commission of 
crimes that could not have been committed without government 
participation. It is the Select Committee's view that these three 
techniques are extraordinarily harmful to the individual, are fun
damentally inconsistent with the basic values of our society, and 
are unnecessary for effective law enforcement. The Select Commit
tee therefore recommends that defendants induced to commit 
crimes through the use of such tactics be acquitted on entrapment 
grounds per se. 

As a general matter, the circumstances surrounding convictions 
obtained through threats, manipulation, or the facilitation of other
wise impossible criminal acts are apt to be similar to those charac
terizing the usual entrapment situation. Operations involving any 
of these three tactics are far more likely than are conventional un
dercover investigations to ensnare individuals who never would 

sion. Since the defendant seeks to avoid the consequences of having committed a criminal act by 
pleading entrapment, it seems reasonable to require the defense to establish entrapment by a 
preponderance of the evidence. (See 1 National Commission Working Papers 324.) On the second 
lSSue, current practice, with some exceptions, bars the defendant from pleading. entrapment if 
he has denied the ocurrrence of the underlying criminal t.ransaction. (See, e.g., United States v. 
Rodriques, 433 F.2d 760, 761-62 (lst Cir.), cert. denied, 401 U.S. 943 (1971); United States v. 
Pickk, 424 F.2d 528, 529-30 (5th Cir. (970).) This practice cannot be reconciled with theleneral
Iy permissive attitude ~ken to~a~ds incon8isten~ def~n~ !n ~ost other contexts, an we be
lieve that it would be WIse to elIminate the pleadmg limItatIOn In the entrapment area as wei!. 
<.'xe 1 National (,,ommi&<;ion Working Papers 325-26.) 

o 
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have committed criminal acts absent government involvement, for 
none of these tactics is likely to be replicated in the real world. 
While there obviously are exceptions, 2 3 there is little doubt that 
most people who engage in criminality do so willingly, rather than 
in response to coercive actions by third parties; and, if the crime 
could not have been committed without the government's participa
tion, there was by definition no danger that the defendant, no 
matter what his criminal intentions, was going to commit such a 
crime. Meanwhile, so far as the first two techniques are concerned, 
the use of the government's resources to threaten or to manipulate 
a defendant is apt to put even the most law-abiding individual at a 
serious disadvantage. 

Hence each of the tactics mentioned above shares several of the 
most important characteristics of the classic entrapment situation. 
Each poses an inordinate risk of involving in criminality defend
ants who pose little threat to engage in such criminality. Each pro
vides the overzealous law enforcement agent with an unnecessarily 
powerful tool that can be used to create criminals. And, even if 
there is some chance that the offensive technique will be replicated 
by a nongovernmental actor, so that its use in an undercover oper
ation might serve a legitimate deterrent purpose, police adoption of 
the methods outlined above seems inappropriate, for want of a 
better formula, as truly "shocking to the universal sense of jus
tice." 

This conclusion derives from the Select Committee's view that 
the function of government is substantially perverted when execu
tive power is used to coerce individuals into criminality or to facili
tate the commission of crimes by those who could not or clearly 
would not otherwise have violated the law. At the same time, the 
perception that convictions were obtained through the use of over
bearing or fundamentally- unfair methods inevitably will have a 
pernicious effect on public faith in the system of criminal justice. 
While there is a consensus that the government should attempt to 
solve and deter acts of criminality, it also is the general view that 
the individual should be able to avoid punishment unless he truly 
chooses to violate the law. Thus, the duress defense and related ju
dicial doctrines demonstrate our reluctance to convict those who 
commit crimes unwillingly-a circumstance that makes the govern
.ment's role in placing the individual in such a morally ambiguous 
situation particularly offensive. The Select Committee would fore
stall these dangers by making use of the tactics mentioned above 
an affirmative defense to charges stemming from their application. 

Again, as with the general entrapment defense discussed in the 
preceding section, the Select Committee would place the burden of 
persuasion here on the defense. To obtain an acquittal on entrap
ment grounds the defendant must, by definition, have committed a 
criminal act, and there are substantial costs associated with releas
ing such individuals. The Select Committee therefore recommends 

23 The most obvious exception is the individual who offem a bribe to a public official in re
sponse to a threat of adverse official action. It is worth noting, however, that even in this situa
tion courts have been reluctr..=-t to convict such individuals of bribery; jurists have suggested 
that the victim of extortion cannot have the specific intent necessary for completion of the brib
ery offense. <See, e.g., United States v. Geo~ 477 F.2d 508, 514-15 <7th Cir.), cert. deni«l, 414 
U.S. 827 (1973); United Stata v. Barm1&, 365 F.2d 395, 401-02 (2d Cir. 1966).) 
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that entrapment per se be established when the hdefenda.ntd dedo~-
b onderance of the evidence that e ~as In ~ce . 0 

~~~~it fh: ~~:~ged offense by one of the overbearIng tactIcs dls-
cussed above. 
III A RECOMMENDATION FOR LEGISLATION ESTABLISHING JHRESHOLD 
R~QUIREMENTS FOR THE INITIATION OF AN UNDERCOVER PERATI~N 

The Congress, through its appropriate committees, should conslder 

legislation providing t~atf the Department of Justice may initiate, 
1 .. nto. comexPpoannend °extend or renew an undercover operation 

maln aln, ' ' 
except, ~ ) when the operation is intended to obtai~ information 

ab~ut an identified individual, or to reslflt In the offe: to 
identified individual of an opportun."ty to engage m C!

an. . l act upon a "inding that there IS reasonable SUSP"
cnmlna, II I I'. th t th . d 'vidual has cion based upon articulab e lacts, a e ~n ". . 
eng~ged, is engaging, or is likely to engage In cnmlnal ac-

tiv~f"when the operation is intended. to. obtain informatioi 
about particular specified types of cnmlnal ac.ts, or g~dra ~ 
ly to offer unspecifi~d persons an oppor;.,.u'd".ty ~h;~ th~:e 

nt to engage in cnmlnal acts, upon a I"n lng h h 
:ereasonable suspicion, based on articulable facts" t. at

l 
t e 

o eration will detect past, ongoing,. or planneq. cnml.na ac-

tivity of that specif.ied type; p~fo~te'b:haa/t~n1~?:;~:~: 
course of the operatwn,. gge.ntsd · 0 'duael-w

p 
ho is identified in 

. h t offer to a SpeC"I"C m WI. .' . 
~dvan~e of the offer-an inducement .to e.ngage In a cn~ru-

r::.~~~:I~i';;'i~i1:. s~;:1Y u~n a~t~~1~bf. 7~~~~h:t ~he 
targeted ind~vic!-ual h~ f!n~aged, is engaglng, or IS llkely to 

engag~~~~r~ml~~;r~~~v,::y~gent, informant, or cooperatinq 
in~fvidual wJI infiltrate a~y l!olitical, ~~vernme~tff~di~~ 
gious or news media orgaruzatwn or entl y, upon t' is 
that there is probable cause to believ.e .that thefoPf!ra. w1't . 
necessary to detect or to prevent SpeC)/"c ac~ ~r c;~;;~~~t~Ig 

(d) when a government agent, m,orman.,. I 
individual will pose as an attorney, phYSlc~an, c .erg~ant 

b f th news media and there IS a s"gn"l"can 
o~ mem er 0 he. d' 'dual ~ill enter into a confidentiaJ 
rISk that anot er In Wl 1",' d' g that there IS 

It' nship with that person, upon a I"n In t 
re ab lObi use to believe that the operation is necessary 0 
pro a e ca 1",' f" ality-
detect or to prevent speci1lc ac.~ 0 c,:""!"n '. «'ncludi~ 

2. when certain spe~ified sensltwe ~"~h~~~~~~y "General s 

tg~rdelr;;:n~~ ~~~dedJ:tf~~IQ~;;£;S/,,:r:a:::::e:! t'1.~ ~~ 
reasonably expe~te to rn,a e~la lZfe reasonable suspicion required 
dercover operatwn, the flndbng 0 h II b de by the Undercov-
by subsecti.on (1)R(aJ. or (be!) :mC:::~~e a "oll~/:l~g procedures to be 
er o.l?~rat~ons ev~ew I' . . \' . 
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operation will involve such sensitive circumstances, that deter
mination shall be made by the Special Agent in Charge or by 
the equivalent official in the field following procedures to be 
specified in guidelines. Findings of probable cause, as required 
by subsection (1) (c) or (d) above, shall be made by the Undercov
er 'Operations Review Committee, following procedures to be 
specified in guidelines; 

3. when the initiation, expansion, extension, or ren.ewal of an 
undercover operation is necessary to protect life or to prevent 
other serious harm, and when exigent circumstances make it 
impossible, before the harm is likely to occur, to obtain the au
thorization that would otherwise be required, the Special Agent 
in Charge or the equivalent official in the field may approve 
the operation upon his finding that the applicable requirements 
of subsection (1) have been met. A written application for ap
proval must then be forwarded to the Undercover Operations 
Review Committee at the earliest possible opportunity, and in 
any event within 48 hours of the initiation, expansion, exten
sion or renewal of the operation. If the subsequent written ap
plication for approval is denied, a full report of all activity un
dertaken during the course of the operation must be submitted 
to the Director and to the Attorney General; . 

4. a failure to comply with the provisions of this statute shall 
not provide a defense in any criminal prosecution or create any 
civil claim for relief. 

As shown above, the Select Committee has concluded that the 
enactment of coherent, practical, and effective legislation establish
ing a statutory entrapment doctrine is essential to maintain public 
faith in the system of criminal justice, to restrain overzealous law 
enforcement conduct, to provide intelligible guidance to law en
forcement officers, and to safeguard civil liberties of citizens. For 
several reasons, however, even an effective entrapment defense 
does not, standing alone, adequately promote those goals. 

First, neither the objective entrapment test advocated by the 
Select Committee nor the judicially created predisposition standard 
now in force will in practice forestall any but the most intrusive 
undercover operations involving the most overbearing tactics. 
Thus, for example, neither formulation of the entrapment doctrine 
will prevent the conviciion of particular individuals who can prove 
that they were unlikely to have engaged in criminality absent gov
ernmental involvement; and, accordingly, the entrapment doctrine 
will not forestall police operations aimed at convicting such citizens 
of crimes. As the preceding section of this report suggests, however, 
the conviction of such generally law-abiding citizens imposes severe 
and unnecessary costs on the defendants and fails to serve any sig
nificant law enforcement purpose (See pp. 362-77 supra.) 

Entrapment principles also do not prevent or remedy the unnec
essary violations of privacy that attend undercover operations 
aimed at innocent individuals who ,are not suspected of, and who do 
not ultimately engage in, wrongdoing. Further, even where it ap
plies, the entrapment defense, like all exclusionary remedies, is in
efficient: It does not establish that a given undercover investigation 
was conducted improperly until after law enforcement resources 

., 
I 

j 

b 

71 

379 

have been expended for the operation and for the reSUlting pros
ecu tions. 2 4 

Therefore, the Select Committee recommends that Congress 
impose direct limits on the use of the undercover technique and 
circumscribe the situations in which inducements to engage in 
criminality may be offered. The contours of these limitations 
should, in the manner described below, be defined by the need for 
effective law enforcement and by the harms likely to be caused by 
unrestrained undercover activity. 

A. Existing Law 
While the Supreme Court has required law enforcement agents 

to demonstrate probable cause and to obtain a warrant before 
searching property or engaging in wiretapping and other noncon
sensual electronic monitoring, it has not imposed a corresponding 
constitutionally based limitation on the use of informants or under
cover operations. To the contrary, the Court has held that no con
stitutional problem is raised when a defendant acts "upon mis
placed confidence" that an undercover informant would not reveal 
the defendant's wrongdoing. (Hofl'2 v. United States, 385 U.S. at 
302.) As the majority noted in Hoffa, "Neither this Court nor any 
member of it has ever expressed the view that the Fourth Amend
ment protects a wrongdoer's misplaced belief that a person to 
whom he voluntarily confides his wrongdoing will not reveal it." 
([d.; see United States v. White, 401 U.S. at 751.) 

Even the Justices advocating the strictest constitutional restric
tions on official searches and seizures have conceded that "[t]he 
risk of being . . . betrayed by an informer or deceived as to the 
identity of one with whom one deals is probably inherent in the 
conditions of human society. It is the kind of risk we necessarily 
assume whenever we speak." (United States v. Lopez, 373 U.S. 427, 
465 (1963) (Brennan, J., dissenting).) Similarly, no Justice has sug
gested that a warrant must be obtained before police may offer an 
individual inducements to engage in criminal acts. (Cf Hampton v. 
United States, 425 U.S. 484 (1976); United States v. Russell, 411 
U.S. 423 (1973).) 

A greater controversy has been sparked by the suggestion that a 
warrant requirement should be imposed on undercover agents who 
seek to engage in consensual electronic monitoring. 25 Even on this 
issue, however, a majority of the Court has maintained that one 
cannot "liken [electronic] eavesdropping on a conversation, with 
the connivance of one of the parties, to an unreasonable search or 
seizure." (United States v. On ke, 343 U.S. 747, 754 (1952).) Such 
warrantless consensual recording and monitoring has been upheld 
by analogy to those cases finding the use of informants to be out
side the Fourth Amendment: "We think the risk that [the defend
ant] took in offering a bribe to [a law enforcement agent] fairly in
cluded the risk that the offer would be accurately reproduced in 
court, whether by faultless memory or mechanical recording." 

24 The entrapment plea is also notoriously ineffective. Even a defendant who is acquitted on 
entrapment grounds is likely to sufft:r a permanently damaged reputation. (See PSJ. 363-67 supra.) 

• 2& By "conse. n. su~1 ele~tronic moni~ring" the Select Committee means the tapin . or transmis-
SIon of n L"'1V r ~~. ., • 
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(United States v. Lopez, 373 U.S. at 439.) This conclusion was reaf
firmed more recently in United States v.White, 401 U.S. at 751-53, 
and United States v. Caceres, 440 U.S. 741, 750-51 (1979).26 In 
effect the Court has thus concluded that the person subjected to 
conse~sual monitoring, unlike the subject of a wiretap or. "b~g" 
(see Katz v. United States, 389 U.S. 347 (1967», has no constItutIOn
ally protected "expectation of privacy" in his overheard conversa
tions. 

While the Court has discovered no constitutional or statutory 
constraint on the initiation of undercover operations or on the offer 
of criminal inducements, some limitations are imposed ·by Depart
ment of Justice guidelines. The Crimi~al Investiga~io.n~ Guidelines 
provide that no investigative opera~IO~ may be InItIated un~ess 
"facts or circumstances reasonably IndICate that a federal CrIme 
has been, is being, or will be committed': .(Attorney Gener~l's 
Guidelines on Criminal Investigations of IndIVIduals ~nd Org~n~
tions I, n C(1) (Dec. 1980»; and no undercoyer domestIc sec~rIty In
vestigation may be initiated unless there IS a. factual pre~IC~te ~or 
a belief that the investigation will reveal eVIdence of crImIn~hty 
(see Attorney General's Guidelines o~ ~BI Undercover OperatIons, 
General Authority (2) (Jan. 1981». SImIlarly, the FBI Undercover 
Operations Guidelines require, as a general matter, t~a~ FBI un
dercover operations "involving an invitation to engage In Illegal ac
tivity" not be initiated unless, among ot~er things, "the ~p~ro~ng 
authority [is] satisfied that ... [t]here IS a. reasonab~e. I~dI~atIon 
that the undercover operation will reveal Illegal actIVItIes. (Id., 
n J(2)(b).) . 

There are, however, important gaps in the ?o~erage of th~ ~Ide
lines. Section I, paragraph D(l) of the CrImInal InvestIgatIOns 
Guidelines permits undefined "inquiries" to be i~itiated .on th~ 
basis of "information or an allegation not warrantmg full mvestI
gation." Paragraph K of the F~I 'l!nder~ove!' O~erati~ns q,uidelines 
provides that undefined "routIne InvestIgatIve IntervIews and un
defined "so-called 'pretext' interviews" may be conducted without 
the approval of FBI HQ or of a Special Agent in Charge. Equallr as 
important, paragraph J(3) of the FBI Undt:rcover OperatIons 
Guidelines expressly contemplates that the .DIrector~ an~ und~r 
certain circumstances the Undercover OperatIOns ReVIew \...:ommIt
tee, may approve the offer of criminal ~nd~ce~ents to an indiv~du
al "even though there is no reasonable I.ndIC~tIOn t~at that P~~IC~; 
lar individual has engaged, or is engagIng, In the Illegal a~tIvIty. 
Finally, the guidelines governing DEA. undercover o~eratIons are 
substantially weaker than those governIng FBI operatIons, and the 
INS has no guidelines at all. 

B. The Intrusiveness of Undercover Operations 
Department of Justi~e offi~ial~ have defen~ed the existing law 

governing undercover mvesbgatIons by arguIng that underc~ve.r 
techniques are not as intrusive as other law enforct:ment an~ JUdI
cial techniques, such as searches, compelled grand Jury testImony, 

211 The Court concluded in those cases that the vitality of its earlier decisions had. not bef:n 
affected by its 1967 holding in Katz v. United States, 389 U.S. 347 (967), that ('JectronlC' surv('I1· 
lance implicates the Fourth Amendment 
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and subpoenas for documents. (See, e.g., FBI Oversight: Hearings 
Before the Subcomm. on Civil and Constitutional Rights of the 
House Comm. on the Judiciary, 96th Cong., 1st and 2d Sess. 141-42 
(1980) (statement of Philip B. Heymann).) They also noted that the 
target of an undercover operation makes his incrimmating disclo
sures voluntarily and that someone who wants to avoid the risk 
that he is revealing his thoughts to a government agent can simply 
stop speaking to his associates. (See id.) Similarly, they suggest that 
there is little danger of a criminal inducement's being offered to a 
law-abiding citizen, because undercover operations generally are 
structured to make clear the illegal nature of the transaction. (See, 
e.g., id. at 139-4u.) In the Select Committee's view, however, these 
contentions are seriously flaw'ed, and undercover techniques are 
highly intrusive, important though they are to effective law en
forcement. 

The contention that the use of informants does not affect the 
same privacy interests as do physical searches and wiretaps cannot 
withstand scrutiny. Advocates of that position have argued that, 
because a disgruntled friend or colleague can always disclose an in
dividual's words or acts to law enforcement authorities after the 
fact, informants and government undercover agents, too, should be 
permitted to disclose such words or acts after winning the individ
ual's confidence. That argument assumes that precisely the same 
factol's are at work when a private party informs on a citizen as 
are involved when a government undercover agent extracts the in
criminating information himself. But a parallel argument can be 
made as to searches or wiretaps: If a third party searches a defend
ant's home or taps a defendant's telephone and provides any infor
mation thus obtained to the government, the government is free to 
use it in a subsequent prosecution. It never has been suggested, 
however, that the government may for that reason itself tap an in
dividual's telephone or search his residence without first obtaining 
a warrant on a showing of probable cause that a crime has been, is 
being, or is about to be committed. Similarly, the risk that an indi
vidual's confidence might subsequently be betrayed by a dis!oyai 
associate is greatly magnified when it is made to include the addi
tional risk that the listener to whom the individual reveals his con
fidence is a disguised government agent whose prearranged mission 
is to elicit incriminating information. (See FBI Undercover Guide
lines: Oversight Hearings Before the Subcomm. on Civil and Con
stitutional Rights of the House Comm. on the Judiciary, 97th 
Cong., 1st Sess. 4 (1981) (statement of Geoffrey R. Stone); cf United 
States v. Lopez, 373 U.S. at 449 (Brennan, J., dissenting).) 

Accordingly, it is beyond reasonable dispute that undercover op
erations can and often do invade legitimate privacy interests in sig
nificant ways. Aside from sting and decoy operations, undercover 
investigations generally progress by having an agent or ~ .inf~r~
er first win the confidence of the target and then obtaIn mcrImI
nating information. In the course. of th~t mission, the l;lndercoyer 
technique is likely to be fully as mtrusIve as a conventIonal WIre
tap. As the Abscam tapes reveal, for example, underc~ver age~ts 
almost invariably will learn significant amounts of InformatIon 
about thp npr~on: 1 lis ' . . . . ., 
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!.argets who ultimately are reve~led to be innocent. 2 7 This danger 
lS compoun~ed by the fact that VIrtually everything the target says 
and does wIll be captured by cameras and tape recorders and will 
be subject to the risk of being leaked. More generally, as Justice 
Harlan noted in ~ somewhat different context, the widespread, un
regulated use of mformants and undercover agents inevitably will 
inhibit public discourse by "undermin[ing] that confidence and 
sense of security in dealing with one another that is the character
istic. of individual re~ationships between citizens in a free society." 
(Un~ted States v. Whlte, 401 U.S. at 787 (Harlan, J., dissenting).) 

Undercover operations that include offers of inducements to 
c?mmit criII?es are intrusiye in other ways, as well. While the prac
tice of makmg clear the lllegal nature of such inducements is an 
important safeguard,28 the FBI Undercover Operations Guidelines 
nevertheless clearly permit undercover operatives to offer unrealis
tkally large inducements and to tempt individuals who otherwise 
would be unlikely ever to become involved in criminality. As is 
elsewhere noted, convictions obtained by such practices serve 
almost no sound. law enforcement purpose. Moreover, as events in 
.Abscam dramatically demonstrate, the mere offer of a criminal 
temptation, even to a citizen who refuses it, can, when memorial
ized by hidden cameras and microphones, be very intrusive and 
harmful. 

C. The Select Committee Proposal for Reform 

Many of the cases that have arisen under the Fourth Amend
ment to the Constitution demonstrate that even the most well-in
tentioned officials occasionally will be overzealous in the pursuit of 
crime and will engage in unjustified investigative activities. The 
Constitution protects against the most egregious of those activities 
but it lies with Congress to attempt to establish the optimal bal~ 
ance between the protection of privacy interests and the preserva
tion of effective law enforcement techniques. The Select COmmittee 
suggests that ~ts. ~ec?mmendations establishing threshold require
ments for the lnltIatIOn of undercover operations and for the offer 
of inducements to engage in criminal acts will move us much closer 
to that optimum. 

The approach proposed by the Select Committee dosely follows 
that used by the Supreme Court and by the existing FBI Undercov
er Operations Guidelines in their attempts to reconcile competing 
privacy and law enforcement interests: Thus, the Select Commit
tee's proposal first requires that, before initiating an undercover 
operation, a federal law enforcement agency must make a thresh
old ~eter~ina.tion ~hat there is. a factual basis for believing that 
the lnvestIgatIOn vy.-1H reveal eVIdence of specific criminality. This 
approach has several salutary effects. It gives citizens some assur
ance that they are not being arbitrarily or for improper reasons 

. 27. It is true that an undercover ~ent can attempt, within limits, to keep conversations involv
Ing targets focu~ on the s~~ ill~ality th~t !.s the subject of the investigation. But, as the 
Absca.ni transcnpts reveal, It oovlOusly ll! unreahstlc to expect agents or informants to refuse to 
engage targets in any "non-busLIlP.8B related" discussions. 

28. It is wo~h ,noting, however, tha.t th~ ~ui.rement is found in only the FBI Undercover Op
era.tlO~ GUldehnes. No corresponding hmltatlOn, [or example, appears in the current DEA GUidehnes. 
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subjected to ·misleading and intrusive governmental action. It re
quires a reasoned determination by the government, before the in
trusion takes place, that scrutiny of particular citizens is necessary. 
It strikes an historically justified balance between the individual 
citizen's interest in being left alone and society's need for effective 
law enforcement. 

The specifics of the Select Committee's proposals are designed to 
further these principles by closing some of the gaps in the existing 
gl.lidelines, while allowing for the creation of a flexible and man
ageable procedural framework. Thus, before a specific, previously 
targeted individual or group of individuals is subjected to an under
cover investigation, Paragraph l(a) of the proposal requires a find
ing, based upon articulable facts, of a reasonable suspicion 29 that 
the targeted individual or group has engaged, is engaging, or is 
likely to engage in criminal activity. 

This standard would apply to all undercover operations and to 
all uses of the undercover technique, including "preliminary in
quiries" and "pretextual interviews," however those undefined 
terms have been or may be applied by components of the Depart
ment of Justice. In the Select Committee's view, neither a particu
lar use of the undercover technique nor the stage at which it is 
used in an investigation significantly affects the degree to which it 
intrudes upon privacy interests, the resentment likely to be felt by 
citizens who discover that they have been misled by federal agents, 
or the risks of abuse that are peculiar to the undercover technique. 

Moreover, a reasonable suspicion should be required not only 
when an operation is initiated, but also when federal authorities 
seek to renew a previously authorized operation, to use undercover 
techniques against a new target, or to expand the scope of the oper
ation beyond the geographic or subject-matter boundaries that ini
tially were approved. The proposal establishes such a requirement 

f h d " d"" t d" d" " 30' th . by use 0 t e wor s expa,n, .ex ~f1,~ an renew m ~ .m-
troduction to the proposal s sectlOn 1. If the reasonable SusplClOn 
requirement were not to apply to such expansions and extensions, 
the law enforcement agency could readily circumvent all of the 
threshold requirements for a new operation simply by expanding 
and extending without limitation any of its existing operations. 
This, essentially, is a license that the FBI has under the existing 
guid€lines. . 

Similarly, whenever the authority that approved the operatlOn
in the FBI either the Undercover Operations Review Committee or 
a Special 'Agent in Charge-determines that there no longer is 

29 This standard, which is familiar to law enforcement officials from F~urth Af!1e~dment law 
(see, e.g., FBI Statutory Charter: Hearings Before the Subcomm. on Admm. Practice and ~roce
dure Of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess., Pt. 2, at 157 (1978) (testimony 
of Griffin B. Bell)), requires B specific factual basis for the belief that cr:iminality will. hE: found. 
The reasonable .suspicion test. aI!part;ntly i:> th~ standard cum~~~ly r~un~ by the Crimmal In
vestigations GUidelines for cnmmal mvestlgatlons, but not for mqUines. (See Attorney Gener
al's Guidelines on Criminal Investigations of Individu~~s and Organizations I, ~ <;X~). (Dec. 1980).) 

This standard cannot be met by assertions such as, Everyone knows that pohtlclans are cor
rupt," or even by the arguably accurate assertion that .some number of ~ndividuals in .every dis
crete group are likely to be lawbreakers. Those assertIOns are not specific facts relatmg to the 
particular sit.uations under investigation. . . 

30 These terms are included in order to make clear that the proposed requlrement!ll meant to 
rear" the expansion of operationI' i?to new i!lVestigalive areas, the temporal extenSIOi"! of o~r-
~:" ,.. ~~,,:r. < '\~, utt"11 .~,; r'l ~,...... . 
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reason to believe that the target was, is, or will be engaging in 
criminality or concludes that the original "reasonable suspicion" 
was not well-founded and that no additional incriminating informa
tion has come to light since the initiation of the investigation, that 
authority should terminate the operation. 31 That obligation is im
posed in the proposal by use of the word "maintain" in the intro
ductory clause to section "1." 

Proposal I(b) imposes parallel requirements on the initiation and 
modification of operations that are not aimed at previously identi
fied individuals or that, like sting and decoy investigations, are in
tended to offer to the public at large an opportunity to engage in 
criminality. This recommendation is intended to place limitations 
on the use of scattershot operations that may obtain a vast amount 
of information about substantial numbers of people. Again, the pro
posed legislation would require, before the use of intrusive tech
niques is authorized, a reasonable suspicion that evidence concern
ing a particular type of criminality will be discovered. 32 The con
cluding proviso to subsection I(b) is intended to ensure that subsec
tions 1(a) and I(b) are read in conjunction: It makes clear that, 
when a specific individual's name comes to the attention of federal 
authorities during the course of an "umbrella" operation-as hap
pened, for example in Abscam 33-authorities must have a factual
ly based, reasonable suspicion of criminality concerning that indi
vidual before offering him an inducement to engage in criminality. 

The remaining provisions of section "1" articulate a higher 
threshold test that must be met before undercover techniques may 
be employed to infiltrate entities that were organized to further le
gitimate political, governmental, religious, or journalistic ends and 
before undercover agents or informants are allowed to impersonate 
certain types of individuals who are especially likely to elicit confi
dences from third parties. The higher threshold requires probable 
cause to believe that specific acts of criminality have been, are 
being, or will be c-:lmmitted. Investigations in such sensitive cir
cumstances are considerably more intrusive than are conventional 
undercover operations, a fact acknowledged both by Director Web-
ster (see, e.g., FBI Statutory Charter: Hearings Before the Sub
comm. on Admin. Practice and Procedure of the Senate Comm. on 
the Judiciary, 95th Cong., 2d Sess., Pt. 2, at 156, 159 (1978) (testimo
ny of William H. \Vebster», and, albeit in slightly different form, 
by the proposed FBI charter legislation (see S. 1612, 96th Cong., 1st 
Sess. § 531a(d) (1981». 

31 This obligation is facilitated by the reporting requirements elsewhere recommended by the 
Select Committee, in particular by Recommendation as to Administrative Directives A(5)(i)(v) 
and B (See pp. 31-32 supra.) 

32 This impos'cs a requirement of some specificity in the planning and implementation of the 
operation. General authorization requests-for example, that which appeared in the "catch-all" 
provision of the Abscam authorization document (see pp. 15-16 su.e.ra}-would not be proper. Also, 
an application, like the Goldcon application, that hsts many different targets, many different 
criminal activities, and many different geographic areas would have to state articulable facts 
justifying each aspect of the proposed investigation. It simply will not do, for example, to allow 
field agents who have stated articulable facts justifying an investigation of narcotics sales in 
Cleveland to use those narrow facts to justify an investigation of stolen property in Toledo or of 
racketeering in Akron. 

33 Under the proposed standard it would have been improper for the FBI to use undercover 
techniques to investigate or to offer inducements to individuals, such as Senator Pressler. whose 
names were forwarded, without corroboration, by a wholly unreliable middleman such as Joseph 
Silvestri. 
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Where First Amenciment interests are involved, the possibility of 
government infiltration can easily i.nhibit valuabl~, protected ex
pression. Were agents of the executIve branch to lnSln':1ate them
selves into Congressional offices, for example, substantial separa
tion of powers concerns would arise. The surreptitious placement of 
federal agents within political bodies may, over the long term, 
result in the agents' affecting significant decisions for those organi
zations. 

Similarly, society has determined that assuring a free fl~w of i!l
formation between private parties and those persons mentIOned In 
subsection 1(d) is so important that privileged communications are 
inadmissible even at criminal trials. The use of agents posing as 
lawyers, physicians, ciergymen, or reporters may .h~ve a ~onsider
able inhibitory effect on the exchange of such prlvl1eged Informa
tion. 

Most importantly, use of the undercover techniques mentioned in 
subsections 1(c) and 1(d) is more likely than are conventional wire
taps or searches to reveal legal, but intensely private, information 
that people seek to protect, for each of those undercover techniques 
elicits information by winning the confidence of unsuspecting per
sons and thereby exposing their innermost thoughts. The Select 
Committee therefore believes that, in these circumstances, the bal
ance between privacy and law enforcement should be weighted in 
favor of the individual. 

Similar factors motivated the Select Committee's proposal in sec
tion "2." As Fourth Amendment law has shown, privacy interests 
can be safeguarded in two ways: (1) By imposing stric~r require
ments on the use of intrusive techniques; and (2) by lodging the ap
proval authority as far as possible from the law enforcement age.nt 
who personally is involved in, and hence ~as the greatest stake I?, 
and the worst perspective on, the operatIOn. The Select CommIt
tee's proposed section "2" employs the latter principle. The author
ity to approve routine, unexceptio~al uses of the uz:dercover tech
nique is vested in an SAC or eqUivalent local offiCial, thereby re
moving the decision at least one level from the field agent. Where 
the proposed undercover activit~ is more int~usive or more danger
ous-where First Amendment Interests are Involved, for example, 
or where there is the possibility of harm to third parties-the pro
posal requires consideration and approval of the operation at FBI 
HQ by the Undercover Operations Review Committee, which, being 
a second step removed from the field, brings greater perspective 
and an increased objectivity to the decision. 

The value of this approach is recognized by the cur~ent F~I Un
dercover Operations Guidelines, which properly requIre prlor ap
proval by the U nderco,ver qp~rati~ns Review ~~mmittee. whe.never 
a significant range of 'sensItive cIrcumstances m~y be Impbcated 
by the investigation. 34 Similarly, the Select CommIttee proposal re-

34 Paragraph B of the FBI Undercover Operations Gu.idelin~ lists I? sensitive circums~ces, 
among them that the investigation may ~nvolve a p~bhc o.fficI!ll. rorel~ government, relIglous 
or political organization. o~ ~h~ news m~18; that the Investigation may Involve untrue. represen
tatIOns concerning the activities of an. mnocent person; that an u.ndercover agent or Informant 
may engage in serious criminality dunng the course of the operation; that an undercove~ opera
tive may attend a meeting between a target and his attorney; that an undercover operative may 

Continued 
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quires that the delicate probable cause determination mandate~ by 
subsections 1(c) and l(d) be made by the Undercover OperatIOns 
Review Committee. . 

The Select Committee's proposed section "2" does not e~~ablI~h 
the procedures. t? be foll?wed by la~ e!?f~rcement offiCIals In 
making the decIsIOns requIred by sec~lOn 1; ~h~ Department of 
Justice is in the best position to devIse a realIstIc and workable 
procedural framework. This legislative approach, however, s.h?~ld 
not be understood to denigrate the seriousness of the responsIbIlIty 
entrusted to the Undercover Operations Review Committee and to 
the SACs. To be adequate, any set of procedures must .e~sure t~at 
all relevant information is made available to the decIsIO~m~kmg 
authority in a timely fashion. It mus~ guarantee ~hat crucIal mfor
mation including the facts supportIng the findmg of reasonable 
suspici~n or probable cause, is memorialized,. S? .:hat the. efficacy of 
the decision making process and the responsibIlrL-Y for gIven deter
minations can be assessed after the fact. 

Nevertheless, recognizing the need for ~exibility in the ~orl~, ~~ 
law enforcement, the Select Committee s proposed sectIOn. 3 
allows for a departure from e~tablished procedures when eXI~ent 
circumstances make noncomplIance necessary t? preven~ serIOUS 
injury to persons or property, to bar the destructIOn of eVIdence or 
the escape of a suspect, or to forestall similar harrI?' Again, howev
er, this is intended to provide only a narrow exceptIon to ~he gener
ally applicable requirements. Thus, the proposal reqUIres that, 
when both sensitive and exigent circumstances are present? a co~
plete application for approval ~ust be forwarded .almos~ ImmedI
ately to the Undercover OperatIOns ReVIew CommIttee; If the l! n
dercover Operations Review Committee conclu~es that the actIOn 
taken in the field was not justified, both the DIrector and the At
torney General should be fully informed o~ the cir~umstances sur
rounding the operation. The Selec~ ~mmittee b~heves ~h.at ~hese 
steps are essential to place responsIbIht.>: f<?r makmg se~sItI~e Judg
ments at the proper levels, while permIttIng at?- ~ffect~ve mter~al 
review of compliance with legislative and admmistratIve reqUIre-
ments. . d 

The recommendations outlined above should not u~dul~ Impe e 
legitimate law enforcement efforts. The Select CommIttee s prop.os
al requires no approval or review by a court or by any?ne outsIde 
the Department of Justice before an undercover .0peratIOn may l?e 
initiated, expanded, continued, extended, or termmated. Instead, m 
large part the Select Committee's proposals reflect c,;!rrent prac
tice: Officials of the FBI and of the Department of JustIce have tes
tified that undercover operations typically are not initiated in the 
absence of a reason to believe that criminal activity is afoot. (See, 
e.g., FBI Oversight: Hearings Before the Subcomm. o~ .Civil and 
Constitutional Rights of the House Comm. on the JudIcIary, 96th 
Cong., 1st and 2d Sess. 131-32 (1980) (statement of Philip B. Hey
mann); FBI Charter Act of 1979: Hearings on S. 1612 Before the 

pose as an attomey, physician, clergyman, or ~ember of .the news. m~ia; that the operation 
poses a significant risk of violence, or of financial loss to mn'!Cent mdiVlduals; ~d .80 on .. Tl?e 
Select Committee believes that this is a reasonably complete hst, alt~ough the cI~tIon ~ .It III 
proposed section "2" is not meant to foreclose the Department of JuatJce from addmg addItIOnal 
categories of sensitive circumstances. 
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Senate Comm. on the Judiciary, 96th Cong., 1st Sess., Pt. 1, at 109-
10 (1979) (testimony of Charles F. C. Ruff and Francis M. Mullen, 
Jr.).) Indeed, it is difficult to see why law enforcement officials 
would legitimately need to use intrusive and often expensive un
dercover investigative techniques in the absence of articulable facts 
constituting evidence of criminality. 

The Select Committee nevertheless strongly believes that legisla
tion is needed to express the wil1 of Congress that law enforcement 
undercover operations be firmly grounded on a factual basis and be 
free from arbitrariness and abuse. Nothing in current law would 
prevent drastic dilution of existing guideline requirements. Indeed, 
at least one former ranking official of the Department of Justice 
actually has advocated the use of undercover techniques as a pre
liminary inves~igative tool even in the absence of circumstances 
giving rise to a reasonable suspicion that criminal activity has oc
curred, is occurring, or is likely to occur. (See Sel. Comm. Hrg., 
July 29, 1982, at 136-37 (testimony of Irvin B. Nathan).) Pressures 
to use the undercover technique in an unregulated manner inevita
bly will rise as the number of such investigations increases and as 
the supervision of any given operation becomes correspondingly 
more difficult. Indeed, during Abscam the Department of Justice 
authorized the use of undercover techniques against any public of-

. ficial whose name was mentioned by any corrupt individual, no 
matter how obviously unreliable the information. 35 Equally as im
portant, legislation is necessary to close major unnecessary gaps in 
the existing guidelines, which in at least some circumstances clear
ly permit the use of undercover techniques in the absence of a rea
sonable suspicion of criminality. 

D. Explanation for the Select Committee '8 Rejection of a Ju
dicial Warrant Requirement 

As noted in the opening pages of this report, many informed in
dividuals and organizations, including some of the FBI's staunchest 
advocates, have argued that a judicial warrant should be required 
before an undercover operation is initiated or an informant is used, 
at least in sensitive circumstances. The arguments they have pre
sented are undeniably compelling. First, undercover operatives and 
informants are law enforcement weapons that as a general rule are 
at least as intrusive as searches and wiretaps, for which warrants 
are required. It therefore seems logical to impose equivalent safe
guards on the use of each of these investigative techniques. 

Second, in undercover operations, no less than in other cases in
volving attempts to obtain information about private parties, priva
cy interests are more likely to be given their due when crucial deci
sions are made by a neutral magistrate. Thus, the Supreme Court's 
Fourth Amendment decisions are based squarely on the proposition 

3~ DefArtment of Justice officials testified that this practice was necessary to avoid claims of 
politica targeting, as demonstrated by the Department's ability to insist today that contacts 
were in fact pursued with every figure whose name was mentioned. (See, e.g., Sel. Comm. Hrg., 
July 29, 1982, at 121 (testimony of Irvin B. Nathan).) In fact, however, the Department's Abscam 
practice permits informants and middlemen to engage in targeting of their own. (See pp. 68-77 
supra.) In the Select Committee's view, a firmer safeffUard against charges of political decision
making, and one far more considerate of innocent citwms and civil liberties, would be the even
handed application of consistent formal threshold requirements, with determinations and the 
supporting material memorialized in writing. 
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that Hunreviewed executive discretion may yield too readily to 
press~res to obt~in incriminating evidence and overlook potential 
InvaSlOns of prIvacy and protected speech." (United States v. 
United States District Court, 407 U.S. 297, 317 (1972).) FBI and Jus
tice Department officials are, after all, professional law enforce
ment personnel; ~heir primary responsibility lies in catching crimi
nals and preventIng crime. No matter how well-intentioned or sen
sitive ~o ot~1er soci~tal int~rests s~ch officials may be, their judg
ments IneVItably wIll be weIghted In favor of their law enforcement 
mission. This common sense judgment has been recognized by the 
Supreme Court in its interpretation of the Fourth Amendment and 
by Congress in the recent enactment of the Foreign Intelligence 
Surveillance Act. 3

t} 

Despite the appeal of these arguments, however, the Select Com
mittee is not persuaded that a warrant requirement would solve 
more problems than it would create. It is not at all clear that im
posing a warrant requirement on the use of informants and under
cover agents would be manageable. There is little nuance to con
ventional searches or wiretaps; those law enforcement activities 
either do or do not take place; and, after the search or wiretap has 
been undertaken, it generally is easy enough to determine whether 
police officials complied with the terms of any previously obtained 
warrant. In marked contrast, there is a wide range of possible in
form~nt-g<?vernment relationshi~s, and the evolution of any given 
relatlOnshIp may be extremely dIfficult to predict. Thus, for exam
~le, it. is impossible to obtain a warrant before making use of a one
time Informant who comes forward to volunteer information after 
the fact. 37 It. se~ms almost as difficult to see how a meaningful 
~arrant applIcatIOn could be made for permission to use a part
time <?r occasio!lal informant who intermittently learns of and vol
untarIly offers Information about criminal activity.38 

An undercover warrant requirement is impractical for other rea
sons, as well. The decision whether to use an informant often of ne
ces~i~y will be made on the spur of the moment, since-unlike the 
declslOn whether to conduct a search or to install a wiretap-the 
informant's willingness to provide information may not be a prod-

• 311 The Fo,rei~ Intelligence Surveillance Act creates a judicial warrant requirement for na
tIOnal secunty Wlretaps. 50 U.S.C. §§ 1801-1811 (Supp. III 1979.) 

'.7 In~eed, it is difficult to see the justificatio~ for requiring a warrant in such a situation, 
whIch IS analogous to that presented when a prIvate party searches another individual's home 
and provides to the police evidence that he discovers. 

'8 AI; former Assistant Attorney General Heymann has noted: 
['!]he scope of informants' tasks covers ... [a) wide continuum. Some, like a barlend

.e,r In a mob. hangout or ~ streetwiBe addict, provide information over a long period of 
~lme regard.Ing many cnmes and suspected criminals. Others, like an associate in a 
~ury-tam~nn~ scheme, are targeted to generate information regarding one individual 
I~volv~ In a smgle crime. The wide range in the activities of informants and their rela
tIOnship to the Government make it extremely difficult to get the judiciary into the 
process. For example, would a warrant be reql~ired to accept information volunteered 
by an observed narcotics seller-the seller knowing he has been observed-or is a war
rant needed only when the selJer has been arrested? Or, does the warrant become nec
essarywhen he has been charged, or when information has been paid for in some fash
i~n? If t~e warrant would be required and would permit the addict to inform against 
his f.!uppher, woul~ a .new w~t be needed if the informant then develops new infor
~atlo~ about a dlffe~nt suppher .or ah?ut nondrug-related crimes? The range of rela
tionshIps between an mformant, his testimony, and the Government is very broad. 

(FBI Statutory Charter: Hearings Before the Subomm. on Admin. Practice and Procedure of the 
Senate Comm. on the Judiciary, 95th Cong., 2d Bess., Pt. 2, at 40 (1978) (testimony of Philip B. 
Heymann).) 
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uct of the government's initiative; rather, the cooperating individu
al may simply appear with an offer of useful information. In a re
lated vein the necessity of going outside the law enforcement 
agency to obtain judi.cial appr~val for the ~s~ of. an info:mant 
might well inhibit prIvate parties from provldIng Informatwn to 
the authorities, for fear that their identities will be divulged. (See 
FBI Statutory Charter: Hearings Before the Subcomm. on Admin. 
Practice and Procedure of the Senate Comm. on the Judiciary, 95th 
Cong., 2d Sess., Pt. 2, at 47-48 (1978) (testimony of James Q. 
Wilson).) Perhaps more importantly, both the role of an informant 
who must regularly interact with suspects and the general course 
of an undercover operation are inherently less predictable than are 
searches or wiretaps. Thus, it often would be impossible to estab
lish the terms and limits of an undercover warrant with sufficient 
clarity to make the judicial approval process meaningful. This, in 
turn, 'Nould make judicial supervision-and even an ultimate de
termination about compliance with the warrant's requirements
extraordinarily difficult. 

There also are more basic institutional reasons for rejecting an 
undercover warrant requirement. The Select Committee has some 
reluctance to mandate the placement of a pre-operation judicial im
primatur on undercover operations t~at ~ay later culmin~te. i~ 
claims of entrapment or due process vlOlatlOns that must be JUdIC~
ally reviewed. Also, enacting a judici~lly. enforcea.ble .~arr~nt proVI
sion would surely lead to a substantIal Increase In lItigatIOn, court 
congestion and delays in the administration of justice, because it 
would enc~urage defendants to make suppression motions not c;mly 
on traditional Fourth Amendment grounds, but also on the basIS of 
noncompliance with W1dercover warrant legislation. . .. 

The Select Committee emphasizes, however, that Its concluslOn 
on this point is conditional: it rests on the b~lief that ~aw e!lforce
ment authorities can be expected to comply In good faIth WIth the 
reasonable suspicion and probable cause requirements proposed 
elsewhere in this section, if those requirements ar~ st~ted as. ~he 
will of Congress. Accordingly, the Select CommIttee s pOSItIon 
should not be read as an unconditional rejection of the warrant re
quirement for all time and in all circumstances. If experience 
under the proposed legislation were to show that federal law en
forcement agencies are unable or unwilling to regulate themselves 
effectively, the establishment of a judicially enforce~ble warrant 
mechanism at least in limited and precisely defined clrcumstances, 
might well 'be wise. F,n" r.he mOIP:nt, however, it is the Sele~t Com
mittee's conclusion rhdt the drawbacks of a warrant reqUIrement 
outweigh the advantages. 

IV. A RECOMMENDATION FOR INDEMNIFICATION LEGISLATION 

The Congress, through its appropriate. committees, should consider 
legislation to compensate from the Unlted States Treasury persons 
(other than persons cooperating with or employed by t~e Dl:p,!-rtme'!-t 
of Justice in connection with the undercover operatwn) lnju!ed In 
their person or property as a result of ~ Depart'!l~nt of Justl~e un
dercover operation, under the followmg condLtwns and Clrcum-
stances: 
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1. the injury was proximately caused by conduct, of a federal 
employee or of any other person acting at the direction of or 
with the prior acquiescence of federal law enforcement authori
ties, that violated a federal or state criminal statute during the 
course of and in furtherance of a Department ·of Justice under
cover operation; 

2. the injury was proximately caused by conduct, of any feder
al employee or of any informant or other cooperating private in
dividual, that violated a federal or state criminal statute and 
that the person who engaged in such conduct was enabled to 
commit by his participation in an undercover operation; or 

3. the injury was proximately caused by negligence on the 
part of federal employees in the supervision or exercise of con
trol over the undercover operation; provided, however, that an 
action should not lie under this legislation for injury caused by 
operational or management decisions that relate to the conduct 
of the undercover operation. 

Although undercover operations often yield substantial benefits, 
undercover investigative techniques also pose unique dangers. The 
Select Committee's other recl)mmendations-in particular, those di
rected at improving the supervision of operations and at facilitat
ing enhanced Congressional oversight-may reduce those risks, but 
the peculiar characteristics of undercover investigations make it in
evitable that injury to innocent citizens occasionally will occur. The 
immediately preceding sections of this report, which deal with en
trapment and the initiation of undercover operations, therefore 
offer proposals aimed in part at preventing injuries to innocent 
subjects of undercover operations and in part at providing remedies 
for such injuries when they occur. This section, on the other hand, 
addresses the dangers that undercover techniques pose to the 
public at large. 39 

The Select Committee's conclusion, spelled out more fully below, 
is that Congress should create a mechanism that can be used, 
under the appropriate specified circumstances, to indemnify indi
viduals who are injured during the course of an undercover oper
ation. Two overriding considerations would be served by such legis
lation. First, it seems inequitable to make innocent citizens who 
fortuitously happen to be in the wrong place at the wrong time 
bear the foreseeable costs of law enforcement efforts. Second, there 
is likely to be considerable public resentment of government, as 
well 'as significant opposition to the use of undercover law enforce
ment efforts, if law enforcement officials are permitted to inflict 
substantial harm on inI)ocent individuals who have no legal re
course. 

A. The Nature of the Problem 
The magnitude of the problem in this area can be glf;aned from 

recent litigation. As of November 4, 1982, the FBI alone had been 
subjected to 27 law suits arising out of undercover operations. The 
plaintiffs in those proceedings sought aggregate damages running 

3U These latter t~ of injuries may also be inflicted upon innocent targetB, of COUl"ll(, and a 
target who is so injured would have an action under the Select Committee's other proposals. 
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into t~e.hundreds of millions of dollars. (See Letter from FBI Direc
tor WIlham H. Webster to Senator Charles McC. Mathias Jr. at 2-
7 (Nov. 4, 1982).) This is not to suggest that any substanti~l n~mber 
of those claims are valid, of course, but this body of litigation none
theless provides an idea of the number of individuals who believe 
themselves to have been aggrieved by undercover law enforcement 
efforts. It also reveals some of the issues that may arise in this 
area in the future. 

1. Types of injury 
Injuries caused to the public by undercover operations fall into 

three general. categori~s. 40 The first and seemingly most common 
type of harm mvolves mdependent fraudulent or other criminal ac
tivity conducted outside the operation by an informant who uses 
the operation's scenario in a manner unrelated to the operation's 
law enforcement purposes. Abs~am's Melvin Weinberg, Palmscam's 
Joseph Meltzer, and Frontload s Norman Howard caused harm in 
this manner. 

Undercover operations, .. of course, often rely upon professional 
confidence men whose abIlIty to penetrate the criminal community 
may be crucial to the i~vestigation's success. Their participation in 
an undercover enterprIse may, however, present such individuals 
with an irresistible, government-created cover for use in crimes 
against innocent citizens. That apparently was the case in Abscam 
in which one-time FBI i'nformant Meltzer used his knowledge of 
the mech~ni~s of the operation to d~fraud victims. The same phe
!l0me~on .IS Illustrated more dramatIcally by Operation Frontload, 
In whIch mformant Howard took advantage of his government-pro
vided cover to issue millions of dollars worth of fraudulent con
struction performance bonds, while collecting hundreds of thou
sands of dollars in premiums from unsuspecting clients. 

The second category of public injury is that resulting from crimi
nal acts committed by agents or informants in furtherance of the 
operation's legitimate aims. The existing Guidelines for FBI Under
cover Operations expressly contemplate the authorization of agents 
to engage in harmful criminal activity (see Attorney General's 
Guidelines on FBI Undercover Operations n B(c) (Jan. 1981», and 
the Select Committee's proposals do not foreclose that possibility. 
This is because there may be circumstances in which destructive 
behavior by law enforcement agents v:ould be justified; if, for ex
ample, law enforcement authorities are attempting to penetrate an 
extortion-protection ring that has caused millil)ns of dollars worth 
of property damage, an agent might be entirely justified in smash
ing windows or engaging in other minor property crime, if those 
actions are necessary to preserve his cover. Similarly, there have 
been allegations that in the notorious Gary Rowe case an FBI in
formant engaged in violent activity during the course of his federal 

40 There is a fourth category of possible harm: harm inflicted on private parties who cooper
ate with federal authorities in creating a cover for undercover activities; for example, the Chase 
Manhattan Bank and the New Hampshire Insurance Company, which provided covers in 
Abscam and Frontload, respectively, were sued by victims of Joseph Meltzer's and Norman 
Howard's illegal activities. The Select Committee has addressed this problem elsewhere by rec
ommending that the Department of Justice be empowered to execute indemnification agree
ments with cooperating individuals. (See Legislative Recommendation A4(e), p. 26 supra. &e also 
pp. 359-60 supra.) 
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employment. (See FBI Charter Act of 1979, Hearings on S. 1612 
Before the Senate Comm. on the Judiciary, 96th Cong., 1st Sess., 
Pt. 2, at 8-11 (1979).) 

Of a different nature are allegations concerning the FBI's recent 
operation Recoupe, an investigation aimed at penetrating stolen 
car rings, in which an FBI front apparently sold wrecked cars to 
"retaggers," who transferred the automobile serial numbers to 
stolen vehicles. Plaintiffs in suits against the FBI growing out of 
the operation have alleged that law enforcement agents engaged in 
"racketeering" by selling the stolen vehicles to unwitting middle
men, who in turn sold the C8,rs to innocent buyers. (See Taylor, 
FBI's Use of Con Men to Catch Other Crooks Occasionally Back
fires, Wall Street Journal, Oct. 7, 1982, at 16, cols. 2-3.) 

Finally, there is a limitless variety of situations that can be 
grouped because the harm in each was, in a sense, caused by the 
very existence of the operation. A comprehensive list of such situa
tions cannot be compiled, because the nature of the various injuries 
is as varied as are the operations themselves. It is worth noting 
several examples that may be typical, however, to give some sense 
of the types of difficulties that can be expected. First, it is possible 
that, to avoid destruction of the operation's cover, goods recovered 
during the course of the undercover operation will not be promptly 
returned to the owner and that the owner, not knowing that his 
property has been recovered, will make unnecessary expendi
tures. 41 Conversely, an innocent citizen may learn of the oper
ation's scenario through legitimate means and rely on his belief in 
the reality of the scenario while making independent business judg
ments. In Abscam, for example, a legitimate investor might have 
been led by one of the targets to believe that Arab sheiks were de
positing hundreds of millions of dollars in the Chase Manhattan 
Bank and might have purchased Chase Manhattan stock in reli
ance on that information. A third example is more direct: The ex
istence of an undercover operation might stimulate illegal activity, 
at least in the short run, resulting in an innocent person's becom
ing the victim of a crime that would not have occurred but for the 
operation. 42 Finally, even apart from the law enforcement aspects 
of an operation, competition from a government proprietary may 
harm legitimate businesses. 

2. Existing law 
'Nhile many of the types of harm described above have, at least 

allegedly, occurred, it is not at all clear which, if any, can be reme
died under existing law. There is no existing statutory indemnifica
tion scheme explicitly relating to undercover operations. In the ab
sence of such legislation, plaintiffs in suits against the FBI have 

4 I Allegations to this effect were made following Operation Lobster. In 1979 Springmeier Ship
ping Company of St. Louis complained to the FBI that one of its stolen trucks had been recov
ered early in the Lobster operation, but had not been returned for a year while the operation 
was underway. Springmeier maintained that this failure promptly to return the vehicle ccst the 
company over $60,000 in insurance premium adjustments, as well as its $5,000 deductible. The 
FBI declined to offer reimbursement. 

42 For example, fencing operations may stimulate property crime by providing 8 new market 
for stolen goods. (See FBI Undercover Guidelines: Oversight Hearings before the Subcomm. on 
Civil and Constitutional Rights of the House Comm. on the Judiciary, 97th Cong., 1st Sess. 4a-41 
(} 981) (testimony of Gary T. Marx).) 
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relied principally on the Federal Tort Claims Act of 1946, 60 Stat. 
842 (codified in scattered sectjons of 28 U.S.C.), which provides an 
action against the United States !'for injury or loss of property, or 
personal injury or death caused by the negligent or wrongful act or 
omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where 
the United States, if a private person, would be liable to the claim
ant in accordance with the law of the place where the act or omis
sion occurred." (28 U.S.C. § 1346(b) (1976).) 

It is not clear, however, that the harms described above are ac
tionable under the Tort Claims Act. There appears to be no claim 
for relief against the government for independent criminal activi
ties conducted by informants unless, as apparently was the case in 
Frontload, federal agents were demonstrably negligent in their su
pervision of the informant. Even if government employees were 
aware of the informant's criminal activities and, to avoid ruining 
the operation's cover, intentionally chose not to stop them (as alleg
edly occurred with respect to Meltzer), the government may be 
shielded from liability by the Tort Claims Act's exception barring 
any action "based upon the exercise or performance or the failure 
to exercise or perform a discretionary function or duty on the part 
of a federal agency or an employee of the Government, whether or 
not the discretion involved be abused." (28 U.S.C. § 2680(a) (1976).) 
For the same reason, the Tort Claims Act may not reach intention
al criminal acts committed in furtherance of the law enforcement 
operation, whether undertaken by an informant or by a govern
ment employee. 

Plaintiffs in cases arising out of undercover operations also have 
asserted constitutional claims of varying degrees of persuasiveness. 
While claims alleging violations of the takings clause or due proc
ess clause of the fifth amendment to the Constitution may be 
sound, the CO!lrts have not yet resolved those issues, and it is far 
from clear that even an individual who unquestionably has been 
wronged will be able to recover. In any event, insofar as such 
claims cannot be brought under the Tort Claims Act, the govern
ment has not waived its sovereign immunity as to any of them. 

B. Proposed Legislation 

In light of the dangers posed by undercover operations and the 
apparent inadequacy of current remedies, the Select Committee 
recommends creating a cause of action explicitly designed to com
pensate innocent citizens for some of the injuries arising out of un
dercover operations. Such legislation will provide for !"edress for 
victims in appropriate limited circumstances, no matter how the 
courts interpret existing law. In drafting its proposals the Select 
Committee has not attempted to modify the scope of existing reme
dial statutes; instead, it has suggested a new, narrowly focused re
medial scheme that will not adversely affect law enforcement oper
ations and will ac;sure a remedy for most of the individuals who 
suffer harms clearly traceable to the use of undercover techniques. 
This legislative course is not unusual: Congress has not hesitated 
in the past to crE:ate remedies for persons harmed by particular 
types of law enforCE:ment conduct.. (See, e.g., Privacy Prote ~tion Act - .. . 

(. 
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U.S.C. §§ 2000aa, 2000aa-5 to 2000aa-7, 2000aa-11, 2000aa-12) 
(Supp. IV 1980).) 

Section "~" of the Sele~t Committee's proposal would create a 
cause of actIOn for harm ~lrectIy resulting from illegal activity un
dertaken by agents or by Informants acting legitimately to further 
an undercover operation's law enforcement purposes. Because 
harms of that nature are one of the direct, foreseeable costs of law 
~nforcement, and because the benefits of crime prevention are en
Jo~ed by the genera~ public, it is arbitrary and inequitable to main
taIn a system th8:t . Imposes those c~sts on a small number of ran
dom~y a.ffected cItizens. Less. tangibly, but equally importantly, 
~ubhc dIsrespect and ~ntagonlsm for law enforcement agencies is 
h~ely. to be generated If those agencies are allowed, by themselves 
vIOlatmg th~ law, to harm innocent individuals. That disrespect 
and antagonIsm c~n onlr be compounded if injured innocent citi
zens are not provIded. WIth an effective remedy. Further, to allow 
t~~ governme~t .knowlng~y to. make particular citizens or groups of 
cItizens the vlct~ms of cnme IS to grant a power that is subject to 
ab~se and selectI~e use, a dang~r that may be ameliorated by legis
latIOn along the hnes proposed In section "1." 

The Select Committee's second proposal, section "2." would 
~reate a cl~i~ for relieF for individuals harmed by the independent 
Illegal actiVIty of an .lnf,?rm~nt or government employee 43 who 
was enabled to commIt hIS cnme by virtue of his participation in 
an undercover op.eratio~. This proposal is not aimed at all illegal 
conduct en~t;lged m ~urmg the course of an investigation; the pro
p~sed prOVISIOn apphes ~mly whe~ t~e operation in some sense pro
VIded the .means by w~l~h the cnmmal act was committed. Exam
ples of thIS sort of actIVIty are the actions of Joseph Meltzer and 
Norman Howt;lrd, whose knowledge about the mechanics of under
cover ent.erpnse~ ~nabled them to defraud innocent parties. The 
proposal IS not hmlted to fraudulent conduct, however, and would 
apply to other types of criminal activity that an informant could 
not have comml~ted had he not been a participant in an 
undercover operatIon. 

Several fac!<>rs support the imposition of liability in the circum
stance~ ~escrlbed abo,:e. Again, it is equitable to reimburse, inno
~ent. VIctIms of the crIminal conduct that, unfortunately, appears 
IneVItably to accompany and 1::<> be made possible by at least some 
number of un.dercover operations. Imposing liability in such cir
cumstances. ~Ight also h8:ve the salutary effect of encouraging fed
eral author~tIes ~. supel"VlSe more effectively the activities of infor
mants, whIle !PVIng law enforcement personnel an additional 
reason to remaIn consta!ltIy aware of the dangers presented by the 
use of un~ercoyer tech~Iques. Moreoyer, FB~ o~cia1~ have express
ly recognized that th~ .u~t: of professlOnal crImmals In law enforce
ment ~~derco~er actiVIties poses substantial risks of harm to inno
cen.t CItIzens; If the ~overnment is to create an environment in 
whIch these harms mIght occur, it should, like owners and manag-

43 Fortunately, there have ~ot been allegations o,f such impropriety on the part of government 
agents; Federal employ~ wlli. have ~e opportu~Jty to commit .offenses of that type however, 
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ers of dangerous enterprises at common law, bear the costs that 
materialize out of those risks. . 

The Select Committee's final indemnification proposal would 
create government liability when the plaintiffs injury was proxi
mately caused by negligence on the part of federal employees in 
the supervision or ex~rcise of co~trol oyer the u~dercover oper
ation. This proposal alms at neghgence In what mIght be termed 
the procedural asp~cts o~ tht: operation-the. supervision .and imple
mentation of the Inve~twatIon. To a certal,n ex~ent ~hIS overlaps 
with proposed section "2' : Norman Howard s actIOns In FrontIoad, 
for example, would fall under both provisions.44 Proposed section 
"3," however, reaches further: If, for example, federal agents 
became or should have become, aware that someone who was not a 
govern~ent informant had discovered an undercover scenario and 
was using it to defraud innocent t~ird p~rties, but tht; f~eral 
agents unreasonably failed e~en to lnvest~gate tht: posslblhty . of 
taking action to protect those Innocent partIes, a claIm would arISe 
under the Select Committee's proposal. 

The proviso to proposed section "3"-that an action sho~ld n~t 
lie for tactical decisions relating to the cpnduct of the operatIon-IS 
intended to make clear that courts should not be required to judge 
the reasonableness of considered law enforcement decisions that 
were taken to advance the legitimate purposes of the investigation. 
Thus questions about whether a given operation is too dangerous 
and ~hether the benefits of a given action outweigh the risks 
should not be sub}acted to a judicial cost-benefit analysis after the 
fact. . 

Concededly, this results in something of an anomaly: Ne~hg~~ce 
in the supervision of an operation ~l~ lead to federal l~abihty, 
while a conscious law enforcement deCISIon to proceed desPIte con
siderable risks to the public will not. But this arran~ement ~ in
tended to achieve a particular end. The Select CommIttee beheyes 
that it would be unwise to subject to scrutiny by the courts the Im
plicit and explicit cost-benefit determinations that m~st be made 
during the course of any law enforceme~t. ?p~ratlon. Such a 
scheme would discourage law enforcement InItIatIve, often wo~.ld 
lead to entirely speculativt; verdicts, and occasi?nally w,?uld reqUIre 
the disclosure of confidentIal law enforcement InformatIon and ma
terials. Proposed section "3" is intended to leave discretionary. l.aw 
enforcement decisions in the hands of law enforcement authorItIes, 
as is generally the case with respect .to conventional law enforce
ment tactics. But, because of the pecuhar dangers of undercove~ ,?P
erations, proposed section "3" is designed to en~ourage aut~o~tles 
to exercise careful supervision over such operations. The aun IS to 
ensure that cost-benefit decisions made by the authorities are well-
informed, intentional, and properly implemt::nted.~ .. . 

Th" remedial scheme spelled out above wil~ not prOVIde m~emnl-
fication for everyone who suffers h!lnn resultIng fro~ the exlS~~ce 
of an undercover operation. PractIcal reasons requIre s<?me l~lts. 
It is nearly impossible to prove, for e~ample, that a gIven c~e 
suffered by an innocet;lt party '!las insp~r~ by a government stmg 
operation or that a gIven busmess decISIon was grounded on the 

44 Double recovery in such circumstances is not envisioned. 
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businessman's belief in the undercover scenario. 45 :rhus, for ~xan:t
pIe, it may well be that when an unde~cover ~encIn~ .0~eratJon IS 
established, more thefts occur in the ImmedIate vlclmty of the 
front than would otherwise have occurred, because the market for 
stolen goods is larger; but no one victim whose proper:ty has. been 
stolen during the operation will be able to prove that hIs partIcular 
property would not have been stolen in th~ absenc~ of t~e fr~p~; 

In contrast, the narrow circumstances dehneated. In sec~lOns . 1 
and "2" provide particularly attractive cases for IndemmficatlOn. 
The nature of the harm in such cases is clearly a~d dem(;mstrably 
traceable to the undercover operation. Such ~arm IS a pl.aInly fore
seeable result of the use of undercover techmques; and, In a sense, 
injuries of that type are particularly offensive, because the ha!m 
they inflict was intentionally brought about by someone working 
for the government. " . 

In cases covered by proposed sections "1" and "2, then, It se~ms 
appropriate to provide a cause of action regardless ~f the pr?pnety 
of the law enforcement decisions involved and notwIthstanding the 
unavoidability of the harm in a given case. This is nO.t true of other 
types of injuries stemming from undercover .0peratlOns, h?wever, 
and the Select Committee has concluded that It woul~ be ~I~er ~ot 
to create relief for such injuries than it would b~ .to allow htIgatlOn 
over the propriety of given law enforcement deCISIOns. 

V. EXPLANATION FOR THE SELECT COMMITTEE'S REJECTION OF PRO
POSALS To MAKE DEPARTMENT OF JUSTICE GUIDELINES JUDICIALLY 
ENFORCEABLE 

Another legislative proposal considered by the ~elect ~0n:tmitt.ee 
was one that would make the Department of Just~ce gUId~hnes JU
dicially enforceable. Adopting this proposal would In practIce f!1ean 
that a federal law enforcement age~cy's fai}ur.e. to co~ply WIth a 
guideline requirement would result In the JudICIal VOIding of any 
conviction obtained through the use of a ~awed und~rcover oper
ation. While the argument in support of thIS proposa~ IS ~~gent, the 
Select Committee is unconvinced that it warran~s legIsl~'LIO~. 

Under existing law it is clear that non.comphance WIth In.te~nal 
law-enforcement guidelines is not a vahd. de~ense to a. cr:lmInal 
charge. The Supreme Court so held, in revIewIng a convIctIon. ob
tained through an Internal Revenue Service undercover operat~on, 
in Caceres v. United States, 440 U.S. 741 (l97~), ~here the. JustIces 
concluded that technical violations of guI~el~ne req~Irements 
should not lead to the overturning of a convIctIon' on eIther due 
process or statutory grounds. . . 

The proponents of judici~lly enforceable. gUIdehnes have 
advanced a simple and appeahng ar~m~nt aga~nst Caceres:. Th~y 
have argued that police wIll take gUldehnes ~e~lOusly only If faIl
ure to comply.will result in the loss of a. convIctIon. In .the abse~ce 
of judicial oversight, the argument continues, ~~ere WIll be an in
evitable tendency for law enforcement authontIes to cut corners, 

45 Indeed, the need for recovery becomes less c0'.llpel~ing as the government's involvement in 
the injury becomes less direct. In the Lo\;lster ~ltuatlOn ~lIuded ~ above, for example, the 
Springmeier company's claims are not partIcularlY co~pell!ng; had It not been for the law en
forcement operation challenged by the company, the s~lIpper S losses would have been total. 
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and the guidelines will be complied with only when compliance is 
convenient. (See FBI Under~~ver Guidelin~s: .Oversight Hearings 
Before the Subcomm. on CIVI) and ConstItutIOnal Rights of the 
House Comm. on the Judiciary, 97th Cong., 1st Sess. 30 (1981) (tes
timony of Louis Seidman); id. at 56-57 (statement of Paul Che
vigny).) 

This line of reasoning is similar to that advanced in favor of a 
judicial warrant requirement, and the Select Committee's reaction 
here is similar to its conclusion in the warrant context. (See pages 
387-89 supra.) This reluctance to recommend legislation is based on 
several considerations. Perhaps most importantly, voiding a convic
tion can be'an overly severe sanction for what may be a technical 
violation of guideline requirements. It is one thing to exclude evi
dence for failure to comply with search and seizure requirements 
constitutionally imposed by the Fourth Amendment, but it is quite 
another thing to void a conviction because, for example federal 
agents failed to obtain approval from the Undercover Operations 
Review Committee for an operation that cost more than $20000. 
(See Attorney General's Guidelines on FBI Undercover Operations 
~ A(g) (Jan. 1981).) Conversely, fear of running afoul of the judici
ary may lead Department of Justice officials to dilute guideline re
quirements in an attempt to minimize the risk of violations. To 
this extent, making guidelines judicially enforceable may adversely 
affect the maintenance of effective control over law enforcement ef
forts and lead to demands to replace guidelines with detailed statu
tory specifications for law enforcement techniques. 

Also, even if only the most significant guidelines are made en
forceable, such action inevitably will lead to a substantial amount 
of litigation. That in itself is highly undesirable, especially in view 
of the already consider.able delays in the criminal justice system. 
Further, such litigation will probably result in the undesirabk re
peated disclosure of sensitive law enforcement data. 

Consistent noncompliance with guideline requirements, if it 
occurs, might necessitate a reassessment of the Select Committee's 
conclusion. For the moment, however, the Select Committee finds 
that it would be inadvisable to disturb Caceres. 

* * * * * * * 
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STATEMENT OF HON. DON EDWARDS, U.S. HOUSE OF REPRE
SENTATIVES, CHAIRMAN, SUBCOMMITTEE ON CIVIL AND 
CONSTITUTIONAL RIGHTS 

. Mr. EDWARDS. It is a pleasure being here and I bring you greet
mgs from .your colleagues, former colleagues of the House Judici
ary CommI~tee1 where you served so valuably for such a long time. 

I would lIke my state~ent to be made a part of the record. 
.Sena~or MATHIAS. WIthout objection, Mr. Edwards' statement 

WIll be mel uded in full in the record. 
M~. EDWARDS. Mr. Chairm~n, I listened with interest to your 

openIng ~tatement and certamly agree with what you said The 
subcommIttee t~at I ch~ir in the House, which has jurisdiction 
over the domestIc operatIOns of the FBI, started more than 4 years 
a~o to conduct hearmgs and investigations on this rather new tech
mque that the Bureau began to use-undercover activities. 

We had ~any, ~any days of hearings and many, many witnrasses 
for that p~nod of tIme. Then we issued this report. The report is in 
~eat detaIl about one particular operation. We went into one par
tIcular undercover operation in great detail both with th~ fi Id 
office and ~t the headquarters in Washington. - Ie 

Our specIal counsel, Janice Cooper who is here was the lawyer 
who went to the Bureau and examined Operation Corkscrew. Cork
screw was an undercover operation in the city of Cleveland from 
1978 to 1~82 and had to do with alleged case fi~ing in the munici
pal court m Cleveland. 

Well, Mr. Chairman, what did we find and conclude? As in your 
report,. we found th~t t~~ heart of these undercover operations is 
the mIddleman, an mdividual, usually a criminal and generally 
u~~aware that he or she is working for the FBI. The middleman 
acu; as a go-betw~n between the FBI and the targets. 

And the theory IS that the middleman selects the target not the 
FBI. So that the FBI do~s not improperly target. Well, we found, as 
you fo~nd, that the mIddleman can be manipulated by the FBI 
agents to fulfill the agents' work. 

~ddf<>rkscrew, for example, the FBI undercover agent offered the 
mi eman large sums of money to set up meetings with jud es 
C~o. were supposed to be fIXing ,cases. But the actual evidence, lIr. 

aIrman, was that the case fIXmg was carried on by the police b 
}awyers and by low level court employees. Yet in Corkscrew thes~ 
. eads were n?t followed because the FBI had their eye ~n the 
Judges. The mIddlemen were steered by the FBI to the judges. 1 

Great damage was done to the municipal court in Cleveland even 
thodugh there was no real credible evidence against these judges 
an none was de~eloped. The targeting failed. 

Now, ~r. Chalr~an, .the Bureau claims that the allegations of 
these mIddlemen InvarIably must be corroborated by strong evi- .. 
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dence, and yet in our investigation, we found that too often this 
corroboration was wishful thinking. 

In Corkscrew, again, the corroboration of the case fixing consist
ed of taped conversations and court records. The FBI headquarters 
here in Washington and the undercover review committee were as
sured of the existence and reliability of this corraboration. 

Yet in reviewing the tap~"'s we found that they were totally am
biguous if not innocuous. Vl e also found that some allegedly cor
roborating court records were partially forged by the middlemen 
and otherwise inconclusive. 

Another major myth is that if innocent targets are approached, 
justice is assured because an honest man or woman can merely 
reject the criminal offer and walk away. Now, unfortunately, we 
found that too often the criminal proposition is intentionally 
phrased in ambiguous, confused language, and there is no way that 
the target could fully appreciate the meaning of the transaction. 

In my prepared testimony, I have a rather lengthy example of a 
taped conversation between a Cleveland municipal judge and the 
middleman. That conversation was alleged to be proof of the admis
sion of the acceptance of a bribe. I commend the members of your 
committee's attention to this tape. It is really shocking that this 
tape Came close to being the basis for an indictment, because it is 
certainly a very inclusive bit of evidence. 

The final myth, Mr. Chairman, is that the problems and the mis
taker, in these undercover activities are a thing of the past, that 
they do not happen any more and that the control and supervision 
is there. Well, most of the operations that we reviewed, and we re
viewed more than Corkscrew, were from 1978 to 1982. And al
though I do not like to comment on an ongoing case, just last week 
in the New York Times, you read about the DeLorean case where 
there was a teletype to the FBI headquarters from an undercover 
agent SIS king for $17,860 for the undercover operation, and the FBI 
agent said to headquarters that this DeLorean was involved in 
large-scale narcotics transactions and laundering of large amounts 
of illegal money. 

Well, the FBI witness acknowledged that this was not true, that 
it was true of a person by the name of Hetrick but not of DeLor
ean. The defense attorney asked why did you write to the head
quarters like that. Why did you do it? And the agent said, "I 
thought it sounded pretty good." This was the FBI undercover 
agent. 

This testimony suggests that even today headquarters and the 
undercover review committee are approving exagerated evidence. 
Whether Mr. DeLorean is guilty or innocent is for the jury to 
decide. The only question we have is whether these safeguards are 
working if the FBI headquarters and the undercover review com
mittee are doing their job or if more effective controls should be 
enacted such as those suggested in your bill, S. 804. 

Last, our report documented a wide variety of personal, finan
cial, institutional, and societal damage that has resulted in the few 
short years since this new technique of undercover activities 
became the vogue. 
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Mr. Chairman, a lot of people have been hurt. Many of these in
juries resulted from poor supervision and could and should have 
been prevented. . 

I believe that your S. 804 is sound legislation, but the subcommIt
tee that I chair went in our recommendations one step further 
than you did, because we found that those with a. ~take in a ~ase 
cannot seem to make objectively the threshold deCISIon. AccordIng
ly, we recommend that a neutral party make the ~ecision. ~e .rf!C
om mend the ancient and proven procedure be requIred of a JUdICIal 
warrant, the procedure that's used so successfully in wiretaps and 
is provided for in the Constitution and the fourth amendment of 
our Constitution for a search warrant. 

Regarding the Undercover Review Committee, we learned that 
too often it has failed to monitor effectively the undercover oper
ation. We believe, as you apparently do, that the Undercover 
Review Committee would be more effective if its membership were 
diversified. We go further and recommend that the expertise of the 
Civil and Civil Rights Division of the Justice Department be added 
to the committee. 

In your bill you also address the regula~ion of the. co~duct of 
agents and informants. Your bill seems to Imply t~at ~ hIgh offi
cials approve the operation, the undercover operation wIll proceed 
with due regard for people's rights. 

While this might be very true sometimes, our review reflects 
that where the stakes are high, the opposite can occur, when 
stakes are very high. That is, the high-ranking officials ~t .the FBI 
headquarters are inclined to defer to the field and permIt mappro
priate developments in an operation where the targets are per
ceived to be particularly important or newsworthy. 

So our subcommittee recommended that Congress should set very 
clear limits on permissible conduct to decide, for example, whether 
and when it is all right to impersonate priests or reporters! to 
commit felonies, or to perjure oneselves. We felt that both SOCIety 
and the bureau needs this kind of protection, and you covered that 
very well in your report. . 

Finally, we concur that the law must be amended to prOVIde 
compensation for innocent bystanders who ha,:e .been hurt. We 
have serious doubts about the adequacy of the eXIStIng law and the 
attitude of litigators in the Justice Department in these cases. So 
far it does not give us much confidence that justice is being done. 

Mr. Chairman, except for the warrant requirement, our. subcom
mittee was unanimous in our recommendations. There IS agree
ment that the problem is real and legislation is needed. I commend 
you and your colleagues for taking the lead in this respect to intro
duce the S. 804, and I hope that it will go a long way. Thank you. 

Senator MATHIAS. Well, thank you very much, Mr. Edwards. I 
am very happy to have your recommendations and y?ur approyal 
of the general provisions of S. 804. There w~ a p!lbh~ per~eptIon 
that I think was unwarranted that the two InvestIgatIons In each 
body of the Congress took separate routes, but I think your testimo
ny makes it clear that the agreements were much greater than the 
disagreements. 
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You mentioned the question of requirement of a warrant, and I 
believe that was the principal difference that you had within your 
own committee and with respect to your own report, is that not so? 

Mr. EDWARDS. That is correct. We made four recommendations 
and there was unanimous agreement on three. Three of the mem
bers dissented on the suggestion for a warrant. 

Senator MATHIAS. But in other respects your committee was as 
united as our committee was. 

Mr. EDWARDS. That is correct. 
Senator MATHIAS. I thought it might be useful just to make sure 

that the record is full and complete to ask the ranking minority 
member, Mr. Sensenbrenner, to give us his views for the record. 

Mr. EDWARDS. A very good idea. 
Senator MATHIAS. But there is no doubt in your mind, I assume, 

that there is a consensus within the Subcommittee on Civil and 
Constitutional Rights with respect to the need for legislation on the 
subject of Federal undercover operations. 

Mr. EDWARDS. That is correct. Of the four recommendations we 
made, three were unanimous. 

Senator MATHIAS. Could you discuss briefly the subcommittee's 
recommendation for a warrant requirement? I am thinking specifi
cally about how broad an area the warrant should cover. Should it 
be a kind of general authorization for undercover operations, tar
geting a particular kind of crime in a particular area and based on 
certain facts that give rise to reasonable suspicion? 

Or would you think it should be something narrower? Should it 
apply only to a proposal to offer a particular individual'an opportu
nity to commit a specific illegal act under circumstances that 
would be detailed with particularity in the warrant application? 

Mr. EDWARDS. Mr. Chairman, we think that the legislation re
quiring the warrant should be written with great care and narrow
ly and only after hearings. We think that the legislation should 
enumerate the crimes or types of operations that are included; the 
application for the warrant should have full details. . 

We think the legislation should require the criminal standard, 
and the criminal standard should be described. There should be a 
provision that ordinary methods of investigation are not enough. 

There should be a time limit, and after the time limit is up, and 
if they wanted an extension, the law should provide that they must 
go back to the same judge. There should be certain officials in the 
Justice Department designated who could approval the warrant ap
plication. 

Senator MATHIAS. The warrant concepti of course, has been sub
jected to two criticisms. One, that the judiciary is already overbur
dened and that this might involve them in a supervisory role over 
law enforcement investigations. 

The other criticism is that it would retard police reaction to de
veloping events, that the police would be unable to move as fast as 
circumstances might require. Do you have any feeling about these 
two criticisms? 

Mr. EDWARDS. I can recall, and I'm sure you can, Mr. Chairman, 
that we went through the same arguments when legislation was 
proposed to require a warrant in wiretaps, the same objections 
were raised. I think the law providing for warrants and wiretaps is 
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working very well, even though all of us I'm sure have real prob
lems with wiretaps at all. 

Also, I think any law requiring warrants and undercover' activi
ties is down the road apiece. This is a very controversial area, and 
certainly the easier reforms will be enacted before that particular 
requirement is enacted into law. 

Senator MATHIAS. Now, in your report, you talk about the costs 
of undercover operations, various kinds of costs. But did you at
tempt to balance in your own minds the costs against the benefits, 
either the economic benefits or the less tangible benefits that 
result from the use of undercover operations? 

Mr. EDWARDS. Mr. Chairman, that is a very difficult subject, and 
we do, from time to time, call upon the General Accounting Office 
to examine the claims of recoveries, fines, money saved, and so 
forth. 

It is really very difficult. As a result of some of the undercover 
operations, there are outstanding lawsuits with claims against the 
Government of something up to $200 million. So we do not know 
what is going to happen with those particular lawsuits. 

However, the Bureau, the Department of Justice has advised us 
that there also have been savings, and recoveries and fines of sev
eral hundred million dollars. None of that has been audited as yet. 

Senator MATHIAS. Thank you very much, Mr. Edwards. 
[The prepared statement of Mr. Edwards follows:] 
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PREPARED STATEMENT OF HON. DON EDWARDS 

I am extremely honored to appear today before the Subcom-

!nittee on Criminal Law to discuss S. 804, the Undercover Operations 

Act. I share your belief that the time has come for legislation 

which would control this effective yet dangerous and intrusive 

technique. 

As Chairman of the Subcommittee on Civil and Constitutional 

Rights of the House Committee on the Judiciary, which oversees 

the Federal Bureau of Investigation, I have participated in over 

four years of intense study of undercover operations, particularly 

as utilized by the FBI. The result of OUr labors is a report 

that the Subcommittee issued on May 1. With your permission, I 

would ask that the Report be made a part of the record. 

In many respects, the work of my Subcommi ttee and Our factual 

and legislative conclusions are strikingly similar to those of 

the Senate Select Committee to Study Undercover Activities of 

Components of the Department of Justice which you headed, Mr. 

Chairman. I believe this consistency provides sound evidence 

that we are on the right track, both in identifying the problems 

and suggesting ways to prevent or alleviate those risks. To a 

very large extent, therefore, I am here in Support of S. 804. 

Let me begin by describing what the Subcommittee on Civil 

and, Constitutional Rights did. First, we heard from dozens of 

witnesses: legal and lingUistic scholars, defense attorneys, 

prosecutors, victims, FBI and Department of Justice policy makers, 

and others, who described both theoretical issues and the real 

world of actual undercover operations. Second, we reviewed the 

entire FBI Headqwarters and field file in one major case, code-named 

Operation Corkscrew -a 1978-82 probe of alleged case-fixing in 

the Municipal Court of Cleveland, Ohio. Like your review of 

Operation Abscam, our study of the thousands of documents of 

Operation Corkscrew was extremely arduous, but also extremely 

instructive. Policy statements, published guidelines, and testi-

mony by Bureau and Depar.tment of Justice spokesmen all have their 

place, but there is no better way to determine whether those 

principles are being implemented than to look at the contemporaneous 

record of particular operations. 
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I believe the major contribution of the Subcommittee's work 

lies in two areas - first, in debunking some of the myths and 

assumptions about undercover operations; and second, in revealing 

f th harm and danger to individuals and the extent and nature 0 e 

society that have resulted from misuse of this technique. 

The first myth concerns the use of so-called "middleman", 

those indivudals who, unaware they are working with the FBI, act 

It is as go-betweens with the ultimate targets of the operation. 

assumed that by relying on "middlemen" to select subjects, the 

t ' It l'S also assumed that the FBI avoids improper targe 1ng. 

selections of these middlemen are reliable because the Bureau knows 

1 are l'nvolved in the criminal activity that the middlemen themse, vas 

under investigation. 

Yet, we found, as I believe you did in the Select Committee's 

review of Abscam, that this is not always the case. First, 

h been, man ipulated to fulfill the investi-"middlemen" can, and ave 

gator's hunches as to who or what groups should be targeted or 

steered away from some group in whom the investigators are not 

interested. 

For example, in operation Corkscrew, the undercover agent 

offered the middleman (a bailiff in the Cleveland court) a rela

tively huge amount of money to set up meetings solely with judges 

, , Previously gathered evidence, who were supposedly flxlng cases. 

, d the conclusion that case fixing was accomplished however, pOlnte to 
Yet, solely by police, attorneys, and low-level court employees. 

once the operation ~as begun, leads pointing to those suspects 

were left unexplored. Indeed, the FBI went so far as to publicly 

declare that the police were not under suspicion, nothwithstanding 

the fact that the initial impetus for the investigation was 

an incident involving the police department. 

An example of steering the middleman toward a particular 

individual target occurred in opera~ion Colcor. In that case, 

the undercover agent brought up the name of a prominent politician 

34 times in conversations with the middleman and eventually 

succeeded in enticing that middleman to set up a meeting with the 

politician. Not only did the Bureau lack reasonable suspicion of 

that politician's criminal propensities, but they had virtually no 
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knowledge of the middleman's involvment in on-going criminal 

activities. 

As you know, in·both Corkscrew and Colcor, this kind of 

target selection proved to be unproductive. No credible evidence 

against the judges was acquired and the Colcor subject was acquitted. 

The second myth is that the claims of these middlemen are 

invariably supported by some reasonable amount of corroboration 

either as to the middleman's veracity or the target's complicity. 

While this may be true in some operations, it has also been the 

case that this corroboration has consisted of mere wishful thinking 

or untested assumptions. 

In Corkscrew, corroboration of judicial case-fixing rested upon 

taped conversations and court records. FBI Headquar.ters and the 

Undercover Review Committee were assured of the existence and re-

liability of this corroboration. Yet, the contemporaneous record 

shows that (1) the tapes were totally ambiguous, if not innocuous. 

Not only were the words ambiguous, but so was the "structure" of 

the encounter. There was nothing ~ se suspicious; (2) one set 

of court documents appears to have been forged by the corrupt 

middleman, and the other document check was viewed by the field 

and "inconclusive" at best. 

The third major myth is that even if innocent targets are 

approached, justice is assured because the honest man can merely 

reject a criminal offer. and walk away. Unfortunately, we found 

that, too often, the criminal propsition is intentionally phrased 

in a confused or ambiguous manner. In these situations, it is 

profoundly unfair to expect the target to fully appreciate the 

meaning of the transaction. Consider the following actual example 

from one of the 'Corkscrew tapes, u conversation inVOlving the 

bailiff/middleman, a judge, and the undercover agent who had just 

been introduced by the bailiff as his friend. The purpose of the 

conversation was to confirm that the judge had received a bribe 

(via the bailiff) for fixing a case involving a particular defendant. 

Agent. Oh, I wanted to thank you for,uh 
Judge. For what? 
Agent. For,uh (name of defendant) ••• 
Judge. I don't remember. From last week, I'll tell you I can 

look at my sheets and tell you what I did, uh let me see. 
You know me, if the guy has got a winner, he's got a winner, 
if he'S got a loser, he's got a 10ser •.• Last week ... This 
is last week's sheet. (Flipping pages) •. 
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Judge. Last week what? There is last week's sheets. No 
(misstates defendant's name) There's all the names for last 
week. You sure it was last week? Maybe the week befo£e? 

Agent. Yeah 
Bailiff. Yeah 
Agent. Whatever 
Judge. Who was the week before? 

Agent. Oh you know, I'll tell you, Judge. Hell, I don't remembe£, hey, , it 
I hear a case, I go home and that's It. I fo~get about 
(checks docket fOE two weeks earlier) Is it on there? 

Bailiff. No, it's not on the docket. 
Judge. Well what are you talking about? The guy (misp£onounces 

defendant's name) 
Bailiff. Yeah 
Judge. I don't even remember the name .•• 
Bailiff. I knew 
Judge ..•• 1 don't remember faces, names, to me it's x or y ••• 

(discusses another case and leaves) 

This constitutes the entire relevant portion of the conversation. 

While this example is extreme, it is not unique. Moreover, 

it is important to remember that the investigators were convinced 

of this target's gUl t, an 'I d came wI'thl'n weeks of indicting him, 

based on this conversation, the claims of the middleman, and the 

false documents I mentioned earlier. 

The final myth is that the problems and mistakes described 

in the Subcommittee's report are a thing of the past, that control 

and supervision ave Imp£ove • h ' d FI'rst, let me note that many of 

the ope£ations we reviewed were recent ones. The agent in 

Corkscrew went undercover in ea~ly 1980, at precisely the same 

time Assistant Attorney General Heymann was Eeassuring my 

Subcommittee and the American people that safeguards were in 

place that would prevent reliance on lying middlemen, ambiguous 

offers, exorbitant bribes, and ensure close supervision. Likewise, 

Operation Colcor was conducted in 1981-1982, after the formal 

un~~rcover guidelines were firmly in place. Just last week the 

New York Times reported that the following was elicited in testimony 

at the DeLorean tEial: 

Mr. Tisa [the FBI unde£cover agent) sent the teletype 
to bureau headqua£ters in Washington on Sept. 10, 
1982, seeking authority and $17,860 fo~ a~ undercover 
operation involving Mr. DeLozrean and WIllIam Horgan 
Hetrick, a drug smuggler ••• 
Mr. Weitzman [the defense atto£ney) suggested to 
Mr Tisa that he had overdrawn his case to head
qu~rters in his eagerness to head a major investi
gation. Mr. Tisa said it was his biggest drug 
case. . 
The teletype described the operation as "dealIng, 
with two subjects involved in large sca17 na:cotics 
transactions, in addition to the launde:lng Investment 
of large amounts of illegally received Income. 
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Under questioning by Mr. Weitzman, Mr. Tisa 
acknowledged that his description was not true at 
that time of Mr. DeLorean, though it was true of 
ME. Hetrick. 
"So why did you wzrite it like that?" Mr. Weitzman 
asked. 
"I thought it sounded pretty good," Mr. Tisa 
replied. 

What this testimony suggests is that, as with Corkscrew, 

and other investigations, the field agent may not have had 

enough evidence to support a reasonable suspicion of wrong

doing, and second, that FBI Headquarters and the Unde~~over 

Review Committee, in app~oving the operation, accepted his exag-

geLated version of the evidence. Now it may well be that eventually 

the FBI acquired evidence of Mr. DeLorean's inVOlvement. That is 

for the jury to decide. I am talking not about guilt or innocence, 

but about whether the first safeguard - the threshhold standard _ 

is being applied in a meaningful way by the field and whether 

headquarters has an effective system of supervision. The results 

of Our investigation indicate that the answeE is no. 

The lesson the Subcommittee learned from its review of 

Corkscrew is that those close to the investigation can be blind 

to its shortcomings, and this includes the prosecutor's office and 

those in Washington. When the stakes are high, it becomes harder 

ar.d harder to ask tough questions. No one gets commendations for 

preventing or terminating a big case. 

Light must be shed on how undercover operations actually are 

initiated and run because I believe that if the American people 

understand that they themselves, their families, and other law-

abiding people can be targeted by a middleman who has incentives 

to lie, and can be subjected to an ambiguous "test", they will 

demand effective controls. I believe they expect this not only 

because of a conviction that law-abiding people ought to be left 

alone, but because the dangers associated with this technique are 

particularly great. 

The Subcommittee Report's second contribution pertains to 

the extent of the riSks that these operations pose. We documented 

a wide variety of personal,' f ina,ncial, insti tutional, and societal 

damage that has resulted in the few short years since the under-

COver technique has Come into vogue. Ruined businesses, shattered 

health, huge bills for the taxpayers, distrust of public institutions 
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fueled by unfounded accusations; these are some of the costs we 

have uncovered across the nation. 

Some of the injuries we discovered were the result of poor 

supervision and could, and should, have been prevented. Others 

may be part of the price to be paid for use of this technique. 

In either event, the technique should be used only where adequate 

evidence Supports the investigation, and the intended third party 

vict ims ought to be fully,o fairly, and quickly compensated. 

Recommendations 

Based on my Subcommittee's review, as well as the exhaustive 

review of the Senate Select Committee, I believe that the approach 

and specifics of S. 804 are fundamentally sound. I would suggest, 

however, that since the time of the Senate Select Committee's 

study, we have learned more about the adverse effects of undercover 

operations and considerably more about the efficacy of internal 

controls. 

With respect to threshold standards for initiating an 

operation or t~rgeting individuals, we now know that those with a 

stake in the investigation have not been able to make those 

judgments objectively. This failure has not necessarily been 

willful. It is more a question of self-deception. There are too 

many personal and institutional pressures to forge ahead, to 

ignore warning signals, to read guilt into every ambiguous word 

or gesture. In short, a neutral party should make this judgment. 

My Subcommittee recommended that the ancient and proven method 

for such a procedure be used - a judicial warrant. 

Regarding the Undercover Review Committee, we have learned 

that thus far it has too often failed to effectively monitor 

operations, to spot problems before they occur, or to minimize 

them once they arise. Yoet, even with a warrant requirement, 

their role should be an important one. A judge or magistrate is 

charged with assessing the adequacy of evidence, not balanCing 

risks and benefits. Nor can a court be expected to monitor such 

operations on a regular or continuous basis. 

We believe, as you apparently do, that the Undercover Revew 

Committee would be more effective if its membership were diversified. 

However, we would go further and recommend that the expertise of 
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the Civil and Civil Rights Division of the Department of Justice 

be involved. 

Regulating the conduct of agents and informants in an 

undercover operation is also addressed in S. 804. Your bill, 

however, continues the model found in the guidelines which implies 

that if high officials approve it, then conduct likely to inflict 

great harm on individuals or institutions may be approved. This 

approach is premised on the notion that those higher up in the 

hierarchy are more likely to proceed cautio~sly and with greater 

sensitivity to the personal and societal interests at st~ke. 

While this may be the case sometimes, our review has convinced us 

that where the stakes appear to be high, the opposite result can 

OCcur. That is, the supervisory levels are inclined to defer to 

the field and permit incautious developments in an operation when 

the targets or criminal activity is perceived as particularly 

important Or newsworthy. 

The conclusion of my Subcommittee, therefore, is that Congress 

ought to set clear limits on permissible undercover conduct: to 

decide, for example, whether or when it is alright to impersonate 

priests or reporters, to commit felonies, to perjure oneself. 

Both society and agents themselves need this kind of protection. 

Finally, we concur that the law must be amended to provide 

compensation to those innocent bystanders who have been damaged 

by undercover operations. We have serious doubts as to the 

adequacy of existing law, and the litigative stance of the Department 

of Justice in these cases thus far has done little to reassure us 

that justice will be done. 

Mr. Chairman, except for the warrant requirement, the 

Subcommittee was unanimous in our recommendations. Thus, there 

is agreement that the problem is very real and very much in need 

of legislative action. I commend you and your colleagues for 

taking the lead in this respect in introducing S. 804. I hope it 

wilol go far. 

That concludes my prepared statement. I would be happy to 

answer any questions you may have. 
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Senator MATHIAS. Let me turn to Senator Denton. If there is no 
objection, I think we might adopt a 5-minute rule on questions. 

OPENING STATEMENT OF HON. JEREMIAH DENTON, A U.S. 
SENATOR FROM THE STATE OF ALABAMA 

Senator DENTON. Yes, sir, Mr. Chairman. I will just make an 
opening statement now and with whatever time you wish to re
strict me to ask questions. 

I want to thank you, Mr. Chairman, for the opportunity to par
ticipate in this hearing on S. 804. I am. ,:itally inter~sted in the biJl, 
particularly as a member of the JudIcIary CommIttee, the chaIr
man of which just had to depart to open ~he Senate. I a.m also ~he 
chairman of the Subcommittee on Security and TerrorIsm, whIch 
might hold hearings on this bill. 

The subcommittee has oversight responsibilities for both the ~t:d
eral Bureau of Investigation and the Drug Enforcement AdmInIs
tration, two agencies at which the legislatio~ is directed and two 
agencies which would be severely affecte~ by It. 

The chairman made reference to havIng Congressman Sensen
brenner offer testimony. We do have the dissenting view over 
there, saying, "Unfortunately, this report .does no~ present an ob
jective criticism of FBI undercover operatIOns. It IS a slan~ed and 
biased document that is aimed at closing down an effective and 
almost indispensable tool in combating organized crime, drug oper-
ations, fencing operations, and political corruption." .. 

That much I do reach in the second paragraph of the mmorIty 
report. 

In my opinion, S. 804, as currently drafted, reflects a great deal 
of work time and effort on the part of many talented people to try 
to addr~ss a number of concerns that arose when the investigations 
conducted by undercover operations touched Members of Congress, 
the operations being known as Abscam. 

As we all know, several Members of the other body and a 
Member of this body were convicted of charges arising from the 
Abscam investigation. . . . 

The Senate select committee to study undercover actiVities of 
components of the Department of Justice, which my distinguished 
colleague from the State of Maryland chaired, was established spe
cifically to investigate allegations of improprieties by components 
of the Department of Justice in the planning and conduct of the 
Abscam operation. . 

The proposed legislation that resulted from t~a~ select comI~llt
tee's efforts, S. 804, does contain some good prOVISIOns. Of pa~Icu
lar merit is proposed section 3802 which would grant authorIty to 
Department of Justice law enforcement component when they ~re 
engaged in undercover operations to sign leases and contracts WIth
out regard to conflicting laws, rules and regulations; to set up pro
prietaries; to use the proceeds of a propri~tary to offset expe~ses; to 
deposit appropriated funds and to enter Into agreements WIth and 
to pay cooperating individuals. . 

I believe that provision would help to eliminate gray areas m the 
conduct of undercover operations, place them on sound legal 
ground and go a long way toward ensuring that Department of Jus-
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ti.ce l;:tw enforcement ~omponen~ are not themselves technically 
VIOlating some laws whlle conductlng undercover operations. 

In my opinion, the provision could even be improved by amend
ing proposed subsection 3802(c) to allow the use of proceeds not 
only from proprietaries but also from any operation to offset the 
expenses of any other operation involved and by expanding the 
scope of proposed subsection 3802(d) to allow the deposit of pro
ceeds from undercover operations in banks and other financial in
stitutions. 

That having been said, I am greatly troubled by the remaining 
provisions of the bill as were the minority party members of the 
subcommittee in the House. As most of you well know, I have 
many times expressed my view and belief that the Federal Bureau 
of Investigation has been relatively hamstrung in its effort to exe
cu~ i~ mission by ~om~ of the provisions of the domestic security 
guldehnes under whIch It has had to operate since 1976. 

""'4~, ~ough Attorney General Smith has modified the guidelines, 
t~e Gifficulty has. b~n compounded by overly restrictive interpreta
tions of those guldehnes by bureau and Department of Justice offi
cials and in some instances, by the courts. 

In my view, the net effect of S. 804 would be further to ham
string the FBI, not to mention the Drug Enforcement Administra
tion and the Immigration and Naturalization Service. 

S. 804 is a law which makes even more restrictive and less flexi
ble the guidelines under which the Department of Justice is now 
operating. I am concerned that S. 804 does not define the term "un
dercover operation," a definition that seems to me is essential to 
the legislation. 

I~ a~dition, the legislation does not make clear whether an agent 
actIng In a one-shot emergency situation in an undercover capacity 
would be engaging in an undercover operation. For example, would 
an agent posing as a clergyman or journalist or hostage whose 
presence has been demanded immediately by terrorists who, in the 
absence of c?m.pliance,. had threatened within the hour to blow up 
a chur~h buIldIng or kill members of the congregation, would that 
agent I~personating the clergyman or journalist or hostage not be 
condUcting an undercover operation? It seems a definition there is 
needed. 

It seems to me readily apparent that the drafters of the bill, con
centrating as they were on Abscam-type problems and two other 
examples, gave little or no thought to undercover operations con
ducted as part of foreign counterintelligence activities which would 
be affected. 

!he public reporting requirements of the bill, were they to be ap
phed to undercover foreign counterintelligence operations, would 
provide an exercise in absurdity. The bill, at the very least, should 
define undercover operations and exclude undercover foreign coun
terintelligence operations. 

The "probable cause" standard that would be imposed by pro
posed sections 3803(a)(3) and 3803(a)( 4), that probable cause stand
ard strikes me as dangerously ill-considered. If there is enough in
formation in Government hands to establish and support a finding 
of probable cause, there would appear no need to initiate an under
cover operation. One could proceed directly to the grand jury and 
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seek an indictment and probably there would be a remission or 
dereliction of duty in not doing so. 

I assure you, Mr. Chairman,~that as chairman of the Subcommit
tee on Security and Terrorism to .which S. 804 hw:; also ~een re
ferred, I will make every effort to Insure that the bIll receIves full 
and fair consideration. 

I commend you, Mr. Chairman, for your ~iligent ef~orts on the 
issue and I mean that to both Senator MathIas as chaIrman here, 
Senator Thurmond as chairman of the Judiciary Committee, and I 
thank you, Mr. Chairman, presiding, for once again the opportuni
ty to express my views about S. 804. 

If you were to h~ve perm.itted me an .opening st~teI?ent and then 
5 minutes of questIOns, I WIll do that, SIr. OtherwISe, If you want to 
limit me to 5 now, I will be happy to wait until Senator Metz-
enbaum or yourself continue. 

Senator MATHIAS. If Senator Metzenbaum is agreeable, why do 
you not go ahead with your 5 minutes of questions? 

Senator METZENBAUM. I am going to have to leave, Mr. Chair
man, to go to another committee hearing as you know. 

Senator MATHIAS. Since it is agreeable to Senator Denton, why 
do you not go ahead with your questions? 

Senator METZENBAUM. I am going to be very brief. 
First, I would like to say to your distinguished witness this morn

ing that I offer him congratulations on his great victory yesterday 
which has nothing at all to do with this hearing. 

But second, I would like to inquire of you as to whether you have 
given any consideration to the concerns of the American Newspa
per Publishers Association and the full implications of this legisla
tion which indirectly authorizes the infiltration of the news media. 

You have been a staunch supporter of concerns of civil rights 
and freedom of the press, and I am just wondering whether or not 
you have thought at all about the problems that I think they raise 
in their testimony which I am sure will be delivered at a later 
point. 

Would you care to address yourself to that subject? 
Mr. EDWARDS. Thank you, Senator Metzenbaum. 
Yes, one of the recommendations we make in our report is that 

there be legislation delineating the amount of intrusion that there 
can be in these undercover activities, and we mention specifically 
what kind of rules there must be. Where they feel it necessary to 
impersonate a priest or a newspaper reporter or something, you 
have very grave first amendment problems in the infiltration of 
the free press of the United States. That would be one of the areas 
where we would hope legislation would be enacted as a part of the 
legislation that we suggest in our report. 

Senator METZENBAUM. As I see it on its face, it· gives me some 
cause for concern because it provides when a Government agent in
filtrates any political, Government, religious, or news media orga
nization or entity there shall be a finding that there is probable 
cause to believe the operation is necessary to detect or prevent spe
cific acts of criminality. 

That appears to be rather broad language, and it would not be 
too difficult to have such a finding made. I am afraid that it could 
almost get the point of being done on a casual basis, and I'm won-

, 
I' 
I 

I' 
I 
I 
't 
i 

I 
I 

r 
I 

105 

de ring whether you have any thoughts as to how that could be 
tightened up. 

Mr. EDWARDS. Well, we consider the problem so serious, the 
fourth amendment problem so serious in undercover activities we 
find that an undercover agent who has infiltrated himself or her
self into your home or into your circle of friends or your office or 
your newspaper is more intrusive in many ways than a telephone 
tap. 

As the late Senator from Michigan, Senator Hart said, "An un
dercover agent is a walking, talking bug," terribly intrusive, and 
our report recommended that a warrant be required. 

Senator METZENBAUM. Thank you. 
Thank you, Mr. Chairman. 
Senator MATHIAS. Senator Denton? 
Senator DENTON. Thank you, Mr. Chairman. 

. <?<>ngressr;nan E~wards, I have already congratulated you on the 
dIhgence WIth whIch you pursued the subject. I have reviewed the 
report of the House Judiciary Subcommittee on Civil and Constitu
tional Rights concerning FBI operations. 

And as the minority members referred to another report, the 
report. of t~e Sub~ommittee on Civil and Constitutional Rights, the 
m~norlty V}.ew whlC~ I referred to before, I have difficulty in seeing 
this report as a faIr and balanced accounting of FBI procedures 
during undercover operations. 

The language you used throughout the report appears to be 
slanted and biased against the FBI. For example, in the very first 
paragraph of the very first page of the report's introduction, you 
refer to the Abscam bribes that were, in fact, paid to public offi
cials as "purportedly criminal transactions," and the, "alleged 
wrongdoing," of those public officials. 

Reportedly criminal? Alleged wrongdoing? Were not all the 
Abscam defendants duly convicted? Have not all of their convic
tions been upheld on appeal? How can it be referred to as alleged 
wrongdoin~ and purportedly criminal acts? They were guilty. They 
were conVIcted. And it would seem that the very introduction dis
closes the slanted nature of the report. 

Mr. EDWARDS. Well, Senator, we examined Abscam in some 
detail als?, and. I certainly am not here nor is any member of the 
subcommIttee, Indeed, nor of the House of Representatives or the 
~nate ~efending any of the people who were convicted of very se
rIOUS crImes. 

We did find in our investigation of Abscam that there were some 
real problems, that the criminal standard, the predisposition to 
criminal activity that is required under the guidelines of the FBI 
for the otTer of a bribe, in a number of cases, were not followed, 
and innocent people were injured. They will have to carry some of 
the scars the rest of their lives. Your colleague in the Senate, Sena
tor Pressler; Congressman Bill Hughes of New Jersey; Congress
man Peter Rodino, and Congressman Jim Howard-all of them 
were targetted without any indication of a predisposition. 

Abscam is a big subject, and I am sure that as we in the House 
and you in the Senate hold more hearings and study further the 
problems of undercover activity we will learn more. It is, as I say, a 
rather new technique insofar as the FBI is concerned. When I was 
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an FBI agent many years ago, we did not have undercover oper
ations. We investigated crimes the old fashioned way of after the 
crime was committed then we would try to investigate it and re
solve it. 

Mr. Sensenbrenner and the other two minority members of the 
subcommittee .1isagreed with one recommendation in the report, 
and that is a fact of life that we live with. However, again I will 
point out that of the four recommendations the report made, the 
minority agreed with three of them. 

Senator DENTON. It just appears that on balance to refer to pur
portedly criminal transactions and alleged wrongdoing and then to 
go on page 18 of the report to say, quote: 

In Operation Graylord, a recent investigation into case fixing in the Cook County, 
IL, Circuit Court, the Bureau, again, displayed shocking insensitivity to the implica
tions of its actions. 

Going on with the quote: 
Agents of the FBI reportedly indiscriminantly bugged the chambers of a judge, 

thereby impinging on the legitimate and necessary confidentiality of conversations. 

I think a Republican Congressman made a statement yesterday 
which was quoted in this morning's paper to the effect that some of 
us may be distorting the evil in the institutions within our system 
relative to the system which they are, in many cases, set up to 
oppose and that the balance gets kind of out of kilter on television 
and that some of that is fed by this kind of imbalance, reportedly 
to indiscriminantly bug the chambers of a judge. 

The problem I have with that part of the report, sir, is that you 
used press reports that have no basis, in fact, from which to draw a 
factual conclusion. Do you have evidence to conclude that the FBI, 
in fact, bugged a judge's chambers without a court order in th'lt 
incident? Did you ask Judge Webster or bureau officials about 
those press allegations during the course of your extensive hear
ings before you wrote that in the report on page 18? 

Mr. EDWARDS. Special counsel who examined the papers said 
that they had a warrant but they listened indiscriminantly for a 
long period of time to every conversation that went on in the 
judge's chambers. 

Senator DENTON.· I thought that a warrant entitled them to listen 
or I believe that the implication here is that they reportedly indis
criminantly bugged the chambers, we talk about shocking insensi
tivity to the implications of their actions impinging on the legiti
mate necessary confidentiality of conversations. 

It seems that it is rather a vague link you have to reach such a 
definitive conclusion about the indiscrimination and the legitimacy 
and confidentiality. It seems that what you are now bringing up is 
that p-?:~haps they listened too long and I do not know how they 
would know how long to listen if they have the warrant and they 
are conducting an investigation. 

Mr. EDWARDS. Well, Senator, that is why we would recommend 
that the warrant for undercover activities have a time limitation 
and describe explicitly what they are after. Warrants that are as 
broad as this one apparently was are certainly inappropriate where 
a judge is concerned. 
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Senator DENTON. In other words, you want to change the situa
tion, but under the existing law, they had a warrant to eavesdrop 
and to call that indiscriminantly bugging and shocking insensitiv
ity and impi.ngi~g on the legiti~ate and necessary confidentiality 
of ~on~ersabon IS .an~ther subJect than the one you now raised 
~hIch IS the neceSSIty In your VIew, to change the law or the guide
lInes. 

They were preconvicted, it appears to me, by your allegations 
there which may not be entirely accurate. 

Mr. EDWARDS. Well, Senator, if a warrant is issued by, we will 
say, a local judge for the bugging of a judge's chambers, it should 
be done with great care, with a time limitation and certainly the 
warrant should not include indiscriminant listening. 

Senator DENTON. But the implication here anyone would draw I 
believe, if you asked a hundred people, that there was no warra~t 
from the way this is written, and I plan on asking Judge Webster 
about that today, and I am as interested in clearing up those alle
gations once and for all as anyone. 

If that is 5 minutes, Mr. Chairman, I yield to you. 
Senator MATHIAS. That is a little bit more than 5 minutes but I 

did not interrupt you because there are no other Senators waiting 
to question. I would just comment that Mr. Jensen has to leave 
town, and I am anxious to get to Mr. Jensen and Judge Webster as 
soon as possible, if you have a final question you want to ask Mr. 
Edwards. 

Senator DENTON. Yes, sir. 
. I~ discussing the establish~ent of threshold requirements for ini

tIatmg an undercover operatIOn on pages 83 and 84 of the commit
tee report, you say that, quote: 

Whilt: the subcommittee does not question the good faith of the individuals in
volved ~n un~ercover operations, either in the field or at supervisory levels, their 
role as l!lvestIg~tors and protectors of the missions of the FBI is incompatible with 
challengmg theIr '. wn assumptions and suspicions in the manner of a neutral and 
detached judicial office. 

. Ther~ seems to. be .a paradox there. How can you not be question
Ing theIr good faIth If you cannot believe that they conduct under
cover operations in an objective and detached manner? 

Mr. EDWARDS. Well, Senator, I am a veteran of COINTELPRO in
vestigations also where hundreds of thousands of domestic intelli
gence investigations were opened on U.S. citizens without the 
criminal standard. 

I ~appen to believe that the criminal standard is the basis of pro
tectIon that all Americans are entitled to, that police and FBI 
should not go around investigating Americans with all of the dan
gers ~hat ex~t in an inv.estigation, !ill the possible damage that is 
d~ne In a ~eI~hbor~ood~ In a ~rson s business, a person's marriage 
~th a polIce InvestI~atIon gOIng on, that they should not be inves
tIgated unless there IS darn good reason to think they might be en
gaged in criminal activity. 

That is the heart of what I believe all police organizations should 
re~ect. 

Senator DENTON. Well, I am on your side with wanting there to 
be civil rights. There is a question of balance between those and 
security in these matters, and it will be a matter of judgment for 
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all of you to make these decisions. I am questioning specific aspects 
of your report. 

On page 84: 
Unlike the Senate Select Committee, the subcommittee believes it makes little dif

ference in this regard whether the requirements are set forth as the will of Con
gress or in internal guidelines. 

Our review of operations demonstrates that neither the bureau nor their counter
parts in the Criminal Division of the Department of Justice can or will mea..11ingful
ly enforce threshold requirements. 

It is for this reason that the subcommittee has concluded that judicial authoriza
tion is required to satisfy the predication requirement in a meaningful way. 

. If it makes little difference in your opinion whether the require
ments for initiating undercover operations are set forth in law as 
the will of Congress or in internal guidelines, then why are we 
here discussing S. 804? 
. Mr. EDWARDS .. Well, Sen~tor,. it is very difficult for any organiza

tIon to enforce Internal guIdelInes especially when there are very 
large stakes. We did find and the report documents where these 
guidelines and the threshold requirements were not followed. 

Senator DENTON. That is all the questions I have, Mr. Chairman. 
Thank you, Congressman. 

Mr. EDWARDS. Thank you. 
Senator MATHIAS. Senator Spector, do you have any questions of 

Mr. Edwards? 
Senator SPECTER. Thank you, Mr. Chairmam. 
I am sorry I could not be here earlier. I do have a question for 

Congre.ss~an Edwards. Would the standards required for judicial 
authorIZatIon be as tough as probable cause for the issuance of a 
search warrant or probable cause for the issuance of an arrest war
rant or some lesser reason to believe or suspicion to warrant an in
vestigation? 

Mr. EDWARDS. Senator, I think I would be satisfied as a starter 
with reasonable suspicion of criminal activity. 

Senator SPECTER. Reasonable suspicion of criminal activity. Is 
that standard present in any other proceeding? We are all well 
aware of the level of probable cause for a warrant of arrest, level of 
cause for search and seizure, that kind of a warrant. 

When you start dealing with suspicion for an investigation, that, 
at l~ast .to.my knowledge, sta~ to be on ground, and I am not sug
g~stIng It IS wrong, but I am Just wondering if there are any analo
gIes or any similar standards used in any other kind of a field. 
~r. E~W.~RDS. Senator, that is ~h~ .standard used by the FBI in 

theIr guIdoi:1U1CS for undercover actIVItIes. 
Senator SPECTER. But what does it mean? It has not been subject

ed, at least to my knowledge, to judicial interpretation as to what
reasonable suspicion is the standard which you articulate? 

Mr. EDWARDS. Well, I would rather have probable cause but rea
sonable suspicion, we are going to be fortunate to get that. That 
would offer a lot of protection if the warrant only could be issued 
with reasonable suspicion. 
~nator SPECTER. How would that be defined? What would that 

amount to? Somebody would have to have made an allegation? 
Would an anonimous tip be sufficient for a reasonable suspicion? 
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Mr. EDWARDS. Counsel points out that it would be comparable to 
the standard that is utilized now and has been established by 
courts for stopping and frisking a suspect on the street. 

Senator SPECTER. For stopping and frisking. Something less than 
probable cause for a search and seizure? 

Mr. EDWARDS. That is correct. 
Senator SPECTER. It would not take a whole lot to have suspicion. 

Whether suspicion is reasonable or not is another issue. What you 
are really driving at, Congressman Edwards, is just to stop investi
gations which have no predicate or no basis at all or no point of 
origin, just random investigations? 

Mr. EDWARDS. There certainly should not be random investiga
tions. There should not be fIShing expeditions. The police agencies 
of this country, including the FBI, should not be investigating 
people unless there is criminal activity about to take place or 
taking place. That is the criminal standard and that is what I be
lieve in. 

Senator SPECTER. That is the objective. If there is criminal activi
ty, no one would disagree, but the difficulty is trying to define 
when there is a basis to proceed to try to uncover that criminal ac
tivity. 

I think your point is a very important one, Congressman Ed
wards. I wrestle with what it really means and how it would be 
carried out. We will be hearing more witnesses today to see if there 
are, in fact, random investigations that have no predicate and what 
reasonable suspicion would amount to. 

Mr. EDWARDS. The Senator has had wide experience, much more 
than I, as a prosecutor and as a district attorney so I know that 
you will give that very deep thought. 

Senator SPECTER. I have been involved in many investigtions. I 
have never ordered an investigation, sent detectives out or police 
officials out if there was not some basis for doing so, if there had 
not been some complaint. 

Sometimes a complaint may not rise too high in terms of the 
level of credibility or reliability. It may be an anonimous tip or it 
may be a series of anonimous tips or it maybe a rumor which may 
arise for a judge or some public official which will lead to some sort 
of an inquiry, not so far as to make offers or to seek to see if some
body would be susceptible to a bribe. 

But it is a hard definition. It is one which is really untested in 
our law today to talk about reasonable suspicion, and I am interest
ed to hear your comments. 

Thank you very much. 
Senator MATHIAS. Thank you very much, Mr. Edwards. 
Mr. EDWARDS. Thank you, Mr. Chairman. 
Senator MATHIAS. Our next witnesses will appear as a panel. Mr. 

Jensen, representing the Department of Justice; and William H. 
Webster, Director of the Federal Bureau of Investigation. 
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STATEMENTS OF A PANEL CONSISTING OF LOWELL JENSEN, AS
SOCIATE ATTORNEY GENERAL, DEPARTMENT OF JUSTICE, AND 
WILLIAM H. WEBSTER, DIRECTOR, FEDERAL BUREAU OF IN
VESTIGATION, WASHINGTON, DC 

Mr. JENS~N. Members of.the subcommittee, I am very pleased to 
be here. If It would be satIsfactory to the Chair, perhaps I would 
proceed, and then Judge Webster could follow on the Btatement 
that I make, and then we could be available for questioning there
after. 
. Senator MATHIAS. That is entirely satisfactory to the Chair if it 
IS agreeable to the two of you. 
~r. JENSEN. Thank you, Mr. Chairman. We appreciate the oppor

tunIty to be here. You have pointed out that this is a matter of 
great concern and great sensitivity. It is a matter of distinct impor
tance certainly to the law enforcement activities of the Federal 
~overnment and to the public and the areas that you pointed out 
In terms of the great concern and sensitivity we share. 

So I. would t~ank you for this opportunity to be here after the 
extenSIve hearIngs that have been held and to comment on this 
bill. If I may direc~ly, then, I woul~ like to have the opportunity to 
put ~y statement Into the record In full before I address it, if that 
IS satIsfactory to the Chair. 
Senat~r MATHIAS. Without objection, your full statement will 

appear In the record. 
Mr. JENSEN. Mr. Chairman and members of the subcommittee I 

am ple~ed to be here today to present the view of the Department 
of JustIce on S. 804, a bill dealing with undercover operations. As 
the members of the subcommittee know, undercover operations 
have lon~ been an important part of Federal law enforcement and 
are .cru~Ial to the investigation of crimes usually committed in 
clandestIne manner or by secretive organized groups. Major crimes 
such. as drug .trafficki~g, espionage, racketeering, terrorism, and 
pubhc cor;uptIo.n fall Into these categories and can often be suc
cessfully lI~v~stIg!ited only by means of undercover operations. 
~er~fore, It IS Vl~l that the subcommittee approach any legisla
tIon In the area With the view of not imposing unnecessary obsta
cles to effective law enforcement. 

We also recognize that undercover law enforcment operations 
can pose ~egal. and policy issues of particular sensitivity. The intent 
of S. 804 18 eVldently to protect law abiding citizens from the harm
ful effects o~ at?- overre~chi~g undercover operation. While we 
share that obJectl\:e, th~ bIll, In our judgment, attempts to regulate 
undercover ~peratIo~s In ~~ys that are ~>verly stringent and would, 
as a result, JeopardIZe legitImate and VItal undercover operations. 
More?ve;r,. S. ~04 would drastically alter the law of entrapment and 
tort ha~ihty In ways that have been repeatedly and for sound rea
sons rejected by the cou~ and ~hat would unjustifiably impede the 
use of undercover operatIons Without benefit to truly innocent citi
zens. For these reasons and despite the fact that the bill contains 
s?m~ features. that we find unobjectionable, the Department of Jus
tIce 18 .constraIned on balance to strongly oppose S. 804. 
. SectIon 2 o~ the bill ad~s, and if I. could address the specific por

tions -of the bIll, Mr. ChaIrman, sectIon 2 adds new sections 3801 to 
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3805 to title 18 of the United States Code. I will d.iscuss those sec
tions in turn. Section 3801 would set out statutory authority for the 
undercover operations generally, would provide for Attorney Gen
eral guidelines governing their initiation and execution and would 
provide for reports to the Congress on the guidelines and their in
terpretation. 

Initially, we point out that, as a legal matter, subsection 3801(a), 
which gives the Attorney General specific authority to authorize 
the conducting of undercover operations by the Department of Jus
tice in accordance with guidelines to be promulgated in accordance 
with the new statute, is unnecessary. There is no question but that 
the Attorney General's present authority to direct and supervise 
the investigation of federal offenses extends to the use of undercov
er operations and the issuance of governing guidelines. Such guide
lines are now in effect for the Federal Bureau of Investigation, the 
Drug Enforcement Administration, and the Immigration and Natu
ralization Service. There is thus no need for codification of these 
authorities of the Attorney General. 

The subject matters which subsection 3801(b) would require to be 
included in the guidelines are for the most part unobjectionable. 
However, we do not support proposed subsection (b)(6) which re
quires that the Undercover Review Committee for each component 
of the Department have no less than six members including one 
Assistant Director of the FBI and a representative of the Office of 
Legal Counsel. The composition of these committees should be left 
to the discretion of the Attorney General so that the membership 
can reflect the anticipated nature of the work of each committee. 
In particular, there is no reason for an official of the high level of 
an AssiStaht Director of the FBI to be required to serve on these 
committees. Indeed, under current FBI guidelines, it is an Assist
ant Director who, based on the recommendation of the Undercover 
Review Committee, is authorized to make ultimate decisions re
garding many proposed undercover operations. Moreover, there is 
no justification for requiring any official of the FBI to serve on a 
committee reviewing those operations proposed by agencies such as 
the DEA or INS. 

Proposed subsection 3801(c) would require that the Attorney Gen
eral submit to the Congress every guideline and amendment and 
every formal interpretation of such a guideline at least 30 days 
before they are promulgated. As I indicated, the guidelines are 
matters of public record. Accordingly, we have no objection to 
transmitting to the Congress any new or amended guidelines or to 
responding to congressional requests regarding the manner in 
which we interpret the guidelines. However, the 30-day delay re
quirement could inhibit our ability to amend or formally interpret 
the guidelines in response to a rapidly evolving situation. More im
portant, the phrase formal interpretation of the guidelines is ap
parently intended to require a report to the Congress in every in
stance in which the department determines that an action would 
or would not be subject to a provision in the guidelines. We strong
ly oppose such a requirement. It would cause undue delays in in
vestigations and could prematurely reveal new investigative techn
ques. Even if procedures could be devised to overcome these prob
lems, such a reporting requirement would discourage our investiga-

o 
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tive agencies from seeking legal advice and interpretation of guide
lines from their own legal counsel and from the Department's 
Office of Legal Counsel. Moveover, it is a firm policy of the Depart
men~ not to discuss on~oi~g investigations and we believe that any 
r~uIrement for submItting reports to the Congress during the 
pendency of an investigation would represent an improper interfer
ence with the responsibilities of the executive branch to enforce 
criminal laws. 

The Department of Justice generally supports the goals of pro
posed section 3802 with certain amendments. This section is de
signed. to overcome limitations and ambiguities concerning the au
thority of our investigative agencies to enter into contracts and 
le~es, establish proprietaries, use the proceeds generated by a pro
prIetary and enter into agreements with cooperating individuals in 
connection with undercover operations. ...c\s to the substance of the 
provisions, we would recommend first that proposed section 3802(c) 
be amended to allow the use of proceeds not only of proprietaries 
but of any undercover operation to offset necessary and reasonable 
expenses of the operation. Second, subsection 3802(d) which would 
allow the deposit of appropriated funds ia banks or other private 
financial institutions should be expanded to allow. the deposit of 
proceeds of an undercover operation. 

We point out that the authority of the FBI to deposit appropri
a~ed . fu~ds ~n.d ~he proceeds of aD: undercover operation in finan
CIal InstitutIOns IS currently contaIned in subsection 205(b)(l)(C) of 
Public Law 98-166, the Department's appropriations act for fiscal 
year 1984. This provision will expire after September 30. However, 
the Department h.~ request~d that the FBI be given permanent 
authorIty to depOSIt appropriated funds for undercover operations 
and the proceeds of such operations in banks and other financial 
institutions without regard to the provisions of 18 U.S.C. 684 and 
31 U.S.C:. 3302. which ~enerally forbids such deposits. Language to 
accomplISh thIS was In the Department's authorization bill for 
f~~al year 19~5 as introduced. However, as reported out by the Ju
dICIary CommIttee, S. 2606 would not make such authority perma
nent but would only continue it for the next fiscal year. As marked 
up by the House Judiciary Committee, H.R. 5468 would also make 
this authority only temporary. Nevertheless we believe that the au
th?rization process is the appropriate means by which to pursue 
t!ns matter. In sum while we agree with the evident intent of S. 
804 that such authority should be made permanent, that bill is in 
our judgment an inappropriate vehicle by which to accomplish this 
objective. 

We are strongly opposed to section 3803. This section would 
i~pose statutor~ limitatio~s on the initiation of undercover oper
at~ons and. offerIng of an Inducement or opportunity to commit a 
crIme. BasIcally, our objection to this part of the bill is that it im
poses specific, inf!.exible standards on our investigative agencies 
that do. not ~ake. Into account the variety of situations arising in 
~ctual Investigations. Nor can statutory standards be readily ad
Just~d to conform to our ~volving experiences with undercover op
e!atIOns. As the subcommIttee knows, we· face today.a more sophis
ticated and. dangerous breed of criminal than ever before and in-
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vestigative techniques, including undercover operations, must con
stantly be refined and adjusted to counteract this threat. 

In our view, the proper and most practical method for establish
ing investigative thresholds is through Attorney General guide
lines, which set forth investigative procedures within the larger 
confines of the law. The advantages of guidelines ar.'e that they can 
be general enough to apply to varied fact situat~,ons and flexible 
enough to permit appropriate responses to spocific cases. This 
allows for the exercise of judgment on the part of our most experi
enced investigators and prosecutors and consideration of the ex
igencies of each particular investigation. Likewise~ guidelines are 
subject to constant revision and improvement not possible with a 
statutory scheme. , 

Moveover, an examination of the standards set out in proposed 
section 3803 shows that several of them are overly restrictive. For 
example, section 3803(a)(l) requires, as to operations intended to 
obtain information about an identified individual, a reasonable sus
picion that the individual "has engaged, is engaging, or is likely to 
engage in criminal activity" before an undercover operation may 
be used to obtain information about him. However, undercover op
erations, like all investigations, may involve gathering information 
about witnesses, victims, and others not engaged in criminal activi
ty. The names, addresses, and other data about such persons are 
often essential to the investigative process. This part of the bill 
would preclude the use of undercover techniques to obtain this 
vital investigative information. 

Proposed subsection (a)(2) deals with situations in which the un
dercover operation, such as a classic "sting" operation involving 
fencing stolen goods, is intended to obtain information about a type 
of criminal activity and similarly requires reasonable suspicion 
that such activity is taking place before an operation can be 
mounted. The subsection goes on to provide, however, that if in the 
course of the operation law enforcement agents wish to offer a spe
cific individual an inducement to commit a criminal act, they may 
do so only upon a finding--by the Undercover Operations Review 
Committee, or in certain circumstances by the head of the field 
office in charge-that there is reasonable suspicion that the target
ed person has engaged, is engaging, or is likely to engage in crimi
nal activity. These provisions do not take into account the fast
moving nature of many undercover operations. For example, in a 
sting operation involving the setting up by the FBI of a phony busi
ness trading in stolen merchandise, how are the agents to handle a 
situation in which an individual comes in off the street, states his 
understanding of the fact that the proprietors have stolen goods 
available, and indicates a willingness to buy some if the price is 
right? Unless the head of the field office is to be present at all 
times, no opportunity exists to obtain the kind of advance approval 
that the bill contemplates for the agents to negotiate with people 
as to a price, yet if they decline to do so, that is, to offer an induce
ment, the individual may become suspicious and the entire oper
ation may be jeopardized. Clearly, it would seem necessary to pro
vide that the initial authorization of the operation carry with it an 
authorization to follow through by offering such inducements as to 
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reasonable foreseeable but previously unidentified individuals, who 
display interest in participating in criminal activity. 

Senator MATHIAS. Mr. Jensen, I do not want to interrupt you but 
I am wondering if you can summarize this as much as possible. 

Mr. JENSEN. Sure. The point I am about to make is that the sec
tion 3803(a) (3) and (4) define infiltration of political, governmental, 
religious or news media organizations and recognize the sensitive 
nature of that as do the guidelines that are presently in existence. 

We believe that the threshold that is there is far too high. This is 
much too high a threshold for the investigative techniques that are 
necessary. We believe also that there needs to be a definition of 
these types of activities in that the groups that may fall within the 
broad term of religious or political are such that we may find our
selves with problems about whether or not the PLO or the Ku 
Klux Klan would be deemed political entities subject to the bill's 
more rigorous threshold requirements for conducting such oper-
ations. . 

If I may move forward then to the next subsection, 3803(e), the 
problem is that the guidelines indicate that this subsection states 
the failure to comply with this section shall not provide a defense 
in. any criminal prosecution or create any civil claim for relief. 

The difficulty, however, is that this may create a new situation 
where the remedy of suppression of evidence may be now predicat
ed upon such a violation, and we do not believe that is justified. 

The next portion of my commentary deals with the expansion of 
tort liability. We believe that the expansion of the tort liability 
contemplated by the bill is far too great, that it even reaches situa
tions in which there is no knowledge or negligence on the part of 
the Government. 

We do not feel that there is a justification for making th~ U.S. 
civilly liable for an individuals' tortious conduct for which the Gov
ernment bears no responsibility whether in the context of an un
dercover operation or other Government activity. 

The next point I make is that proposed section 3805 requires an 
annual report. We really have no objection to the oversight that I 
made reference to before, but this section would apparently require 
a report of every undercover operation, and it is out of proportion 
to the benefit that could be to Congress from oversight. It would 
appear to require a report on every drug buy particularly. Virtual
ly every drug case is made by the use of some undercover tech
nique. 

The number of drug prosecutions runs annually into the thou
sands, and we do not think that the requirement would be one 
which would benefit the purpose for which Congress has in mind. 

The next portion of that, I think, is very important. The section 
would require information on terminated operations that have not 
yet resulted in arrest, indictment or trial, and information on any 
ongoing operation if it had been approved more than 2 years earli
er. 

A major undercover operation may itself last longer than 2 years 
and resulting trials and appeals much longer still. I mentioned ear
lier the Department of Justice is strongly opposed to requirements 
that we disclose in a public document information about an under
cover operation prior to the conclusion of trial or termination of 
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the covert activity itself for the obvious reason that such disclosure 
would jeopardize investigations and prosecutions as well as the 
safety of government agents and informants and cooperating wit
nesses and victims. 

Next, it applies to all undercover operations, the text does, and I 
think as Senator Denton has pointed out under that kind of a text, 
it could require reports on foreign counterintelligence operations 
which we do not think is appropriate. 

The final portion of my testimony deals with the codification of 
an entrapment defense which would be for the first time proposed 
by this bill. We are opposed to the codification of the entrapment 
as it is set forth in S. 804. 

We point out that the codification is a change of law; that, under 
current case law, it is recognized that merely affording a person an 
opportunity or the means to commit a crime does not constitute en
trapment, and the courts have further upheld and noted the neces
sity of using undercover techniques such as infiltration of orga
nized groups and general artifice and strategem, in quotes, to catch 
those engaged in criminal enterprises. 

The key element of the existing entrapment defense surrounds 
the issue of inducement. The defense of entrapment is met if the 
facts show that the defendant was an otherwise innocent person 
whom the Government through the creative activity of its officials 
caused to commit the crime. 

Thus when the Government provides some inducement to an in
dividual to commit an offense, as it frequently must in the course 
of undercover operations, the Government must establish that the 
individual was predisposed toward the criminal acti.vity. 

This, in turn, involves a subjective inquiry into the defendant's 
inclination to commit the crime and permits evidence to be intro
duced demonstrating the defendant was not an ordinary law-abid
ing citizen suddenly confronted by overwhelming temptations of
fered by law enforcement officials to commit an offense but instead 
was seeking to engage in criminal activity. 

In other words, the present formulation focuses on the guilt or 
innocence of the defendant and does not focus, as this formulation 
would in a so-called objective test only on the methods used by the 
Government in such fashion that the definition would be such that 
the methods would be prohibited if those methods more than likely 
would have caused a normally law-abiding citizen to commit a 
similar offense. . 

In applying that test, the predisposition of a defendant would be 
irrelevant. Such a recasting of the entrapment defense would 
mean, for example, that an established narcotics dealer with sever
al prior convictions could not be convicted of drug smuggling if he 
convinced the jury that the purchase price offered by an undercov
er agent would have been sufficient to cause a normally law-abid
ing citizen to commit such an act. 

We do not think that is an appropriate definition. 
We will move on to one other portion of the entrapment bill that 

is proposed here that we feel is problematic, and that is, that in 
this definition of entrapmert there appear to be a definition or pre
sumptions that would establish a per se entrapment defense. 
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Tne first of these presumptions would be triggered if the defend
ant commits the crime because the Government threatens harm to 
the person or property of an individual. We agree that in such a 
case conviction generally should be barred, but the provision is ex
tremely broad and could have unforeseen effects. 

It may be in the middle of a narcotics sale where the language 
used could fall within those terms. It would also apply even though 
the harm is not known as far as the undercover operation is con
cerned. 

The second presumption would establish entrapment as a matter 
of law if the Government, "manipUlated the personal, economic or 
vocational situation of the defendant." 

This provision is extremely vague, and if broadly construed, 
could be read to prohibit the offering by an undercover agent of a 
bribe to a predisposed corrupt official. Moreover, every narcotics 
purchase represents some manipulation of the economic situation 
of those who participate, no matter how willingly. 

While we assume that some narrow interpretation was intended 
for this language, the fact is that this presumption offers numerous 
loopholes to be exploited by defendants. The government will be 
powerless to rebut the presumption regardless of the defendant's 
criminal record or predisposition to commit the offenses. 

The third presumption would apply to situations where goods or 
services are provided in the course of the undercover operation to a 
defendant where those, "could not have been obtained" without the 
Government's help. 

This provision would overturn Supreme Court cases holding that 
the supplying of contraband or hard to obtain services to predis
posed drug traffickers does not constitute entrapment, and the pro
vision would cast doubt on the reasonable practice of a Govern
ment agent supplying limited amounts of contraband to show good 
faith or establish credibility. 

It would seem even to preclude a sale by an undercover agent of 
classified defense information or controlled high technology to a 
person who had amply demonstrated his desire to make the pur
chase. 

This provision, like the other two presumptions, could bar the 
use of reasonable undercover techniques and allow acquittal of ex
perienced, predisposed criminals without providing any additional 
protection to innocent citizens. 

I believe that that covers the areas of the statement. Mr. Chair
man, that concludes my statement. I have indicated we appreciate 
very much the opportunity to be here and offer these observations 
on the bill. I would be happy to answer questions. 

[The prepared statement of Mr. Jensen and responses to ques
tions follow:] 
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PREPARED STATEMENT OF D. LOWELL JENSEN 

Mr. Chairman and Members of the Subcommittee, I am pleased 

to be here today to present the views of the Department of 

Justice on S. 804, a bill dealing with undercover operations. As 

the members of the Subcommittee know, undercover operations have 

long been an important part of federal law enforcement and are 

crucial to the investigation of crimes usually committed in 

clandestine manner or by secretive, organized groups. Major 

crimes such as drug trafficking, espionage, racketeering, 

terrorism and public corruption fall into these categories and 

can often be successfully investigated only by means of under

cover operations. Therefore it is vital that the Subcommittee 

approach any legislation in this area with the view of not 

imposing unnecessary obstacles to effective law enforcement. 

We also recognize that undercover law enforcement operations 

can pose legal and policy issues of particular sensitivity. The 

intent of S. 804 is evidently to protect law abiding citizens 

from the harmful effects of an overreaching undercover operation. 

While we share tha.t objective, the bill in our judgment attempts 

to regulate undercover operations in ways that are overly 

stringent and would as a result jeopardize legitimate and vital 

undercover operations. Moreover, S. 804 would drastically alter 

the law of entrapment and tort liability in ways that have been 

repeatedly and for sound reasons rejected by the courts and that 

would unjustifiably impede the use of undercover operations 

without benefit to truly innocent citizens. For these reasons, 

and despite the fact that the bill contains some features that we 

find unobjectionable. the Department of Justice is constrained on 

balance to strongly oppose S. 804. 

PART I. UNDERCOVER OPERATIONS 

Section two of the bill adds new sections 3801-3805 to title 

18 of the United States Code. I will discuss each new section in 

turn. Section 3801 would set out statutory authority for 

undercover operations generally, would provide for Attorney 
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General guidelines governing their initiation and execution, and 

would provide for reports to the Congress on the guidelines and 

their interpretation. 

Initially, we point out that, as a legal matter, subsection 

3801(a), which gives the Attorney General specific authority to 

authorize the conducting of undercover operations by the Depart

ment of Justice in accordance with guidelines to be promulgated 

in accordance with the new statute, is unnecessary. There is no 

question but that the Attorney General's present authority to 

direct and supervise the investigation of federal offenses 

extends to the use of undercover operations and the issuance of 

governing guidelines. Such guidelines are now in effect for the 

Federal Bureau of Investigation (FBI), the Drug Enforcement 

Administration (DEA) and the Immigration and Naturalization 

Service (INS).l There is thus no need for codifi.cation of these 

authorities of the Attorney General. 

The subject matters which subsection 3801(b) would require 

to be included in the guidelines are, for the most part, 

unobjectionable. However, we do not support proposed subsection 

(b)(6) which requires that the Undercover Review Committee for 

each component of the Department have no less than six members 

including one Assistant Director of the FBI and a representative 
J 

of the Office of Legal Counsel. The composition of these 

committees should be left to the discretion of the Attorney 

General so that their membership ca fl t th n re ec e anticipated 

nature of the work of each committee. I n particular, there is no 

reason for an official of the high level of an Assistant Director 

of the FBI to be required so serve on these committees. Indeed, 

under current FBI guidelines it is an A ssistant Director who, 

based on the recommendation of the Undercover Review Committee , 
is authorized to make ultimate decisions regarding many proposed 

1 The INS guidelines are the most recent to go into effect. 
They were approved by the Attorney General on March 5, 1984, 
and were implemented on March 19, 1984. 
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undercover operations. Moreover, there is no justification for 

requiring any official of the FBI to serve on a committee 

reviewing those operations proposed by agencies such as the DEA 

or INS.2 

Proposed subsection 380l(c) would require that the Attorney 

General submit to the Congress every guideline and amendment and 

every "formal interpretation" of such a guideline at least 30 

days before they are promulgated. As I indicated, the guidelines 

are matters of public record. Accordingly, we have no objection 

to transmitting to the Congress any new or amended guidelines or 

to responding to Congressional requests regarding the manner in 

which we intl':!rpret the guidelines. However, the 30 day delay 

requirement could inhibit our ability to amend or formally 

interpret the guidelines in response to a rapidly evolving 

situation. More important, the phrase "formal interpretation" of 

the guidelines is apparently intended to require a report to the 

Congress in every instance in which the Department determines 

that an action would or would not be subject to a provision in 

guidelines. We strongly oppose such a requirement. It would 

cause undue delays in investigations, and could prematurely 

reveal new investigative techniques. Even if procedures could be 

devised to overcome these problems, such a reporting requirement 

would discourage our investigative agencies from seeking legal 

advice and interpretations of guidelines from their own legal 

counsel and from the Department's Office of Legal Counsel. 

Moreover, it is a firm policy of the Department not to discuss 

ongoing investigations and we believe that any requirement for 

submitting reports to the Congress during the pendency of an 

investigation would represent an improper interference with the 

responsibility of the Executive Branch to enforce criminal laws. 

2 Membership of an attorney in the Department's Office of Legal 
Counsel (OLC) is also not necessary and would be wasteful of 
resources. OLe attorneys typically do not become involved in 
particular investigations or prosecutions. Current practice 
is to solicit the views of OLC on unusally difficult or 
complex legal issues that arise during the work of the 
committees. This procedure is working well and full time OLC 
membership is not necessary. 
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The Department of Justice generally supports the goals of 

proposed section 3802 with certain amendments. This section is 

designed to overcome limitations and ambiguities concerning the 

authority of our investigative agencies to enter into contracts 

and leases, establish proprietaries, use the proceeds generated 

by proprietaries, and enter into agreements with cooperating 

indiv1duals in connection with undercover operations. As to the 

substance of the provisions, we would recommend first that 

proposed section 3802(c) be amended to allow the use of proceeds 

not only of proprietaries, but of any undercover operation, to 

offset necessary and reasonable expenses of the operation. 

Second, subsection 3802(d) which would allow the deposit of 

appropriated funds in banks and other private financial institu

tions should be expanded to allow the deposIt of the proceeds of 

an undercover operation. 

We point out that authority of the FBI to deposit appro

priated funds and the proceeds of an undercover operation in 

financial institutions is currently contained in subsection 

205'(b) (1)(C) of P.L. 98-166, the Department's appropriations act 

for fiscal year 1984. This provision will expire after September 

30th. However, the Department has requested that the FBI be 

given permanent authority to deposit appropriated funds for 

undercover operations and the proceeds of such operations in 

banks and other financial institutions without regard to the 

provisions of 18 U.S.C. 648 and 31 U.S.C. 3302 which generally 

forbid such deposits. Language to accomplish this was in tha 

Department's authorization bill for FY 1985 as introduced 

(~. 2606 and H.R. 5468). However, as reported out by the Judici

ary Committee, S. 2606 would not make such authority permanent 

but would only continue t"t for the next fiscal year. As marked 

up by the House Judiciary Committee. H.R. 5468 would also make 

this authority only te~orary. Nevertheless we believe that the 

authorization process is the appropriate means by which to pursue 

this matter. In "sum while we agree with the evident intent ot .. } 
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S. 804 that such authority should be made permanent. 

in our ju~gment an inappropriate vehicle by which to 

this objective. 

that bill is 

accomplish 

We are strongly opposed to section 3803. Thi~ section 

would impose statutory limitations on the initiation of 

undercover operations and the offering of an inducement or 

opportunity to commit a crime. BaSically, our objection to this 

part of the bill is that it imposes specific. inflexible 

standards on our investigative agencies that do not take into 

account the variety of situations ari,ing in actual investi

gations. Nor can statutory standards be readily adjusted to 

conform to our evolving experiences with undercover operations. 

As the Subcommittee knows. we face today a more sophisticated and 

dangerous breed of criminal than e~er before and investIgative 

techniques, including undercover operations. must t cons antly be 

refined and adjusted to counteract this threat. 

In our View, the proper and most practical method for 

establishing investigative thresholds is through Attorney General 

guidelines, which set forth investigative procedures within the 

larger confines of the law. The advantages of guidelines are 

that they can be general enough to apply to varied fact situa

tions and flexible enough to permit appropriate responses to 

specific cases. This allows for the exercise of judgment on the 

part of our most experienced investigators and prosecutors and 

consideration of the exigencies of each particular investigation. 

Likewise. guidelines are subject to constant revision and 

improvement not possible with a statutory scheme. 

Moreover. an examination of the standards set out in 

proposed section 3803 shows that several of them are overly 

restrictive. For example, section 3803(a) (1) requ1.res. as to 

operations intended to obtain information about an identified 

individual. a reasonable suspicion that the individual "has 

engaged. 1s engaging. or is l1kely to engage in criminal 

activ1ty" before an undercover operation m~y be used to obta1n 
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information about him. However, undercover operations, like all 

investigations, may involve gathering information about 

witnesses, victims, and others not engaged in criminal activity. 

The names, addresses, and other data about such persons are often 

essential to the investigative process. This part of the bill 

would preclude the use of undercover techniques to obtain this 

vital investigative information. 

p;oposed subsection (a)(2) deals with situations in which 

the und,_'!'cover operation, such a classic "sting" operation 

involving fencing stolen goods. is intended to obtain information 

about a type of criminal activity and similarly requires reason

able suspicion that such activity is taking place before an 

operation can be mounted. The sUbsection goes on to provide, 

however. that if in the course of the operation law enforcement 

agents wish to offer a specific individual an inducement to 

commit a criminal act. they may do so only upon a finding by 

the Undercover Operations Review Committee. or in certain circum-

stances by the head of the field office in charge that there 

is reasonable suspicion that the targeted person has engaged. is 

engaging. or is likely to engage in criminal activity. These 

provisions do not take into account the fast-mc)ving nature of 

many undercove.r operations. For example, in a "sting" operation 

involving the setting up by the FBI of a phony business trading 

in stolen merchandise. how are the agents to handle a situation 

in which an individual comes in off the street. states his 

understanding of the fact that the proprietors have stolen goods 

available, and indicates a willingness to buy some if the price 

is right? Unless the "head of the field office" is to be present 

at all times. no opportunity exists to obtain the kind of advance 

approval that the bill contemplates for the agents to negotiate 

with the person as to a price. yet if they decline to do so (!.~. 

to "offer an inducement") the individual may become suspicious 

and the entire operation may be jeopardized. Clearly. it would 
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seem necessary to provide that the initial authorization of the 

operation carry with it an authorization to follow through by 

offering such inducements as to reasonably foreseeable but 

previously unidentified individuals. who display interest in 

participating in criminal activity. 

Proposed subsections 3803(a)(3) and (4) severely limit the 

use of undercover operations in situations where an undercover 

operative "will infiltrate any political. government~l. reli

gious. or news media organization or entity," or where a person 

acting in an undercover capacity will enter into a confidential 

professional relationship such as by posing as a clergyman or 

physician. The potentially sensitive nature of such operations 

does require particular care in determining whether the use of an 

undercover technique is appropriate, but the bill would require a 

finding of "probable cause" to believe that the operation is 

necessary to detect or prevent specific criminal acts. This is 

too high a threshold for the use of an investigative technique 

and, indeed. in many cases would define those situations in which 

an undercover operation would be unnecessary because probable 

cause already exists to arrest the subjects or to conduct a 

search. Rather than imposing a "probable cause" standard for 

using an undercover technique in these sensitive areas, a better 

approach would be to require a high-level decision with respect 

to such an undercover investigation. This is presently the case 

under the Department's FBI undercover operations directed at 

offenses conducted by groups claiming to be religious or politi

cal organizations. These problems are further complicated by the 

fact that the bill contains no definitions for the terms 

"religious" and "political" organization or for what is meant by 

the term "to infiltrate" such an organization. Many terrorist or 

violent organizations may claim to be religious or political in 

nature. The legislation gives no gUidance, for example. as to 

whether the Palestine Liberation Organization (PLO) or the Ku 

Klux Klan (KKK) would be deemed "political" entities subject to 



---- --- - --~------ -------------

124 

the bill's more rigorous threshold requirements for conducting 

undercover operations. 

Proposed subsection 3803{e) is also problematic in that it 

may be read to authorize, for the first time, the bringing of 

motions to suppress .vidence based on a violation of the 

guidelines. Currently, under United States v. Caceres, 440 U.S. 

741 (1979), and similar cases, it is generally held that a 

violation by an agency of its internal guidelines does not create 

grounds for the suppression of evidence in a criminal prose

cution. The Caceres opinion indicates, however, that violations 

of a statute, or of guidelines mandated by a statute, may well 

support a suppression motion, in the absence of contrarily stated 

congressional intent. Id at 747-755. Proposed subsection 

3803(e) states that failure to comply with the section "shall n~t 

provide a defense in any criminal prosecution or create any civil 

claim for relief". It is at least doubtful. however, whether a 

motion to suppress evidence would be d~emed either a "defense" or 

a "civil claim". Thus, unless clarified, the legislation could 

have the devastating effect of authorizing the remedy of suppres~ 

sion for a violation, however inadvertent or justified by the 

particular circumstances the "violation" may have been. 

The Department of Justice is also strongly opposed to 

section 3804 which would vastly expand the civil liability of the 

United States for tortious conduct with some nexus to an under

cover operation. In effect, this section would make the United 

States strictly liable for wrongful acts bearing even the most 

tenuous connection to an undercover operation. What is parti

cularly disturbing about this provision is that it would abandon 

the most basic principles of tort liability and impose liability 

on the United States irrespective of whether there was any 

showing that the proximate cause of the injury was a wrongful or 

negligent act on the part of the government or its employees. 

Por example, the United States would be liable for damages caused 

by a private individual cooperating in an undercover operation 
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even if he we,re acting in violation of specific instructions ap,d 

concealed his conduct from supervising agents. 

To the extent that injury to a private person is caused by 

the government's wrongful or negligent supervision of an 

undercover operation, a remedy is available under the present 

provisions of the Tort Claims Act (28 U.S.C. §2671 et ~q.). 

Moreover, the concept of negligence is a flexible one under which 

the standard of care imposed on the government increases where 

there is a foreseeable risk of injury to the nature of a particu

lar operation. There is no justification for making the United 

States civilly liable for an individual's tortious conduct for 

which the government bears no responsibility, whether in the 

context of undercover operations or other government activity. 

Proposed section 3805 would require the Attorney General to 

file an annual report with the Congress concerning all terminated 

undercover operations and all operations approved more than two 

years prior to the report date irrespective of whether they have 

been ended. In principle, the Department has no objection to 

providing Congress with information on our undercover operations 

but the scope of the reporting requirements imposed by this 

section is unreasonable. Pirst, the administrative burden caused 

by this section is out of all proportion to the benefit to the 

Congress. Por example. the section makes no distinction between 

routine, everyday operations such as a drug buy and other more 

significant undercover investigations. Since virtually every 

drug case is made by the use of some undercover technique and the 

number of actual drug prosecutions runs annually in the 

thousands, the requirements of subsections 3805(b)(~) and (10), 

which require a separate entry for each arrest and indictment, 

would be staggering. 

Second, this section would require information on terminated 

operations that had not yet resulted in arrest. indictment. or 

trial, and also information on any ongoing operation if it had 

Q 
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earlier A major undercover been approved more than two years • 

itself last longer than two years,3 and, resulting operation may 

trials and appeals much longer still. As I mentioned earlier, 

the Department of Justice is strongly opposed to requirements 

that we disclose in a public document information about an 

undercover operation prior to the conclusion of trial or termina

tion of covert activity for the obvious reason that such 

disclosure would jeopardize investigations and prosecutions as 

well as the safety of government agents, informants, and coopera

ting witnesses and victims. 

Finally, and perhaps most importantly, section 3805 would 

require the Attorney General to report on "all undercover 

operations." From the context, we assume that only Department of 

are meant to fall within this requirement, and Justice operations 

not those of other departments and agencies. If so, this 

limitation should be clarified. Even as so understood, however, 

It would appear that the FBI's counterintelligence undercover 

operations would be encompassed by this requirement. Clearly, 

national security matters should be excluded from any public 

report. Thus, we strongly urge that, if the Subcommittee decides 

to process legislation in this area, the term "undercover 

operation" as used throughout the bill be defined to exclude 

foreign counterintelligence operations of the FBI. 

PART II. ENTRAPMENT 

Section three of the bill would for the first time establish 

a statutory entrapment defense as a new section 16 in title 18. 

Although Congress undoubtedly possesses the power to define the 

3 Por example, a ~~Jor RICO and narcotics trafficking case 
recently considered by the Second Circuit resulted from a six 
year investigation of the Bonanno organized crime family, 
almost all of which.was undercover. See United States v. 
Ruggiero, 726 P.2d 913 (2d Cir. 1984). 
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entrapment defense,4 the fact that it has heretofore declined to 

do so reflects, in our View, a Wise decision that the law in this 

area as developed by the federal courts in hundreds of cases over 

many years properly balances the interests of law enforcement and 

privacy. Indeed, this was the Judgment of the Senate Judiciary 

Committee, only a little more than two years ago. when it 

determined to retain the prevailing court-developed entrapment 

defense in the context of approving the Criminal Code Reform Act 

(S. 1630).5 

By contrast. the defense to be placed in the statute books 

by S. 804 would abandon the current law of ercrapment and would 

substitute a verSion of the defense that the Supreme Court has 

rf:pee.te·Hy repudiated on the ground that it would benefit 

profeSSional, hard core criminals While providing no greater 

protection to the average law-abiding citizen. The Supreme 

Court's decisions rejecting the type of formulation of entrapment 

proposed in S. 804 involve several cases spanning nearly fifty 

years and do not reflect the thinking of only a particular group 

of iustices. 6 

Sin~~ we have concluded that the interests of law enforce

me" would be gravely damaged by enactment of the conflicting 

version of the defense proposed in S. 804, the Department of 

Justice strenuously opposes this aspect of the bill. 

Under current case law, it is recognized that merely 

affording a person an opportunity or the means to commit a crime 

does not constitute entrapment, and the courts have further 

upheld and noted the necessity of using undercover techniques 

such as infIltration of organized groups and general "artifice 

4 

5 

6 

See United States v. Russell. 411 U.S. 423 (1973). 

See S. Rep. No. 97-307, 97th Cong •• 1st Sess •• pp. 118-130. 

See Sorrells v. United States. 287 U.S. 435 (1932); Sherman 
v. Un1~ed States. 356 u.s. 369 (1958); Lopez v. Vnited 
States, 373 U.S. 427 (1963); Osborn v. United States, 385 
U.S. 323 (1966); United States v. Russell, 411 u.S. 423 
(1973); Hampton v. United States. 425 u.s. 484 (1976). 
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and strategem" to catch those engaged in criminal enterprises. 7 

The key element o-f the existing entrapment defense surrounds the 

issue of inducement. The defense of entrapment is met if the 

facts show that the defendant was an otherwise innocent person 

whom the government, through the creative activity of its 

officials, caused to commit the crime. Thus, when the government 

provides some inducement to an individual to commit an offense, 

as it frequently must in the course of underover operations, the 

government must establish that the individual was "predisposed" 

towards the criminal activity. This in turn involves a sub

jective inquiry into the defendant's inclination to commit the 

crime, and permits evidence to be introduced, ~. £., demonstra

ting that the defendant was not an ordinary law-abiding citizen 

suddenly confronted by·overwhelming temptations offered by law 

enforcement officials to commit an offense, but instead was 

seeking to engage in criminal activities, for which the govern

ment agents merely provided the means or opportunity. In other 

words, the present formulation of the entrapment defense focuses, 

appropriately, on the guilt or innocence of the defendant and 

seeks to determine his or her state of mind ("predisposition") at 

the time the challenged inducements were made. 

S. 804 would substitute for this long-standing "subjective" 

test an "objective" test. Under the bill's proposed defense, the 

standard for entrapment would be whether the defendant's actions 

were induced by the government'8 U8e of "methods that more likely 

than not would have caused a normally law-abiding citizen to 

commit a similar offense." In applying this test, the predis

position of the defendant to commit the crime would be irrele-

vant. 

Such a reca8ting of the entrapment defense would mean. for 

example, that an established narcot1cs dealer with several pr10r 

convictions could not be conv1cted ot drug smugg11ng 1f he 

7 United States v. Russell. supra; Sorrell8 v. Un1ted 
States, supra. 
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convinced a jury that the purchase price offered by an undercover 

agent would have been sufficient to cause a "normally law-abiding 

citizen" to commit such an act. But 1n order to accomplish an 

undercover drug buy, agents must offer the gOing price, which may 

represent a huge profit to the defendant. The fact that a jury 

of normally law-abiding citizens might find the routine profit on 

a large scale drug deal so shockingly high as to perhaps have 

tempted them to commit the crime should not allow the acquittal 

of an experienced trafficker. Yet the "objective" test in S. 804 

opens the door to this unjust result. As the Supreme Court 

observed, in rejecting the invitation to adopt an "objective" 

entrapment test. it does not "seem particularly desi~able for the 

law to grant complete immunity from prosecution to one who 

himself planned to commit a crime, and then committed it, simply 

because governmental undercover agents subjected him to induce-

ments which might have seduced a hypothetical individual who was 

not so predisposed."8 

In sum, to legislatively establish the objective test for 

entrapment would serve no purpose other than to provide a 

windfall to wrongdoers who would be currently foreclosed from 

successfully asserting an entrapment defense because of their 

predisposition to commit the offense. If a "normally law-abiding 

citizen" is induced by the government to commit an offense, he 

can now defend the charges by showing lack of predisposition. 

Adoption of the objective test would benefit experienced crimi

nals and provide no add1tional protection to the law-abiding 

cit1zen. 

8 United States v. Russell, supra. 411 U.S., at 434. To put 
the matter another way. as stated by Judge Learned Hand in a 
passage frequently cited with approval by the Supreme Court: 
"Indeed. it would seem probable that, if there were no reply 
[by the government to the claim of inducement]. it would be 
impossible ever to secure convictions of any offenses which 
consist of transactions that are carried on in secret." 
United States v. Sherman. 200 F.2d 8~O, 882. 

a 
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As if this were not enough, this section of the bill 1n 

addition to adopting the "objective" test, would create three 

highly objectionable irrebuttable presumptions which the defend

ant could use to establish a per ~ entrapment defense. 

The first of these presumptions would be triggered if the 

defendant commits the crime because the government threatens harm 

to the person or property of any individual. We agree that in 

such a case conviction generally should be barred. But the 

provision is extremely broad and could have unforeseen effects. 

For instance, in the midst of negotiations over a major narcotics 

sale, an undercover agent may have to "talk tough" or "threaten" 

an experienced street-wise seller who was attempting to renege 0n 

the deal or change its terms, in order for the agent to complete 

the transaction, maintain his credibility, or protect himself or 

others from harm. In the world of narcotics trade, such conduct 

in neither unreasonable nor unusual. 

Also, the presumption contains no requirement that the 

defendant even be aware of the threatened "harm" to another 

individual. Thus, the presumption could apply where agents 

threatened prosecution of a low level participant in a drug ring 

when he attempted to back out on an agreement to proceed with a 

purchase from the defendant. With the defendent not even aware 

of, much less influenced by, the pressure applied to the inter

mediary, there is no reason for him to be able to assert entrap

ment as a matter of law for a crime in which he willingly 

participated. Again, current law is adequate to protect innocent 

persons. Courts can consider duress as a defense, and can weigh 

government conduct against predisposition. 

The second presumption would establish entrapment as a 

matter of law if the government "manipulated the personal 

economic, or vocational situation of the defendant •••• " This 

provision is extremely vague and, if broadly construed, could be 

read to prohibit the offering by an undercover agent of a bribe 

to a predisposed corrupt official. Moreover, every narcotics 

purchase represents some manipulation of the "economic situation" 
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of those who participate, no matter how willingly. While we 

assume that some narrower interpretation was intended for this 

language, the fact is that this presumption offers numerous 

loopholes to be exploited by defendants, and the government would 

be powerless to rebut the presumption regardless of the defend

ant's criminal record or predisposition to commit the offenee, or 

the reasonableness of the inducement in a particular case. 

The third presumption would apply if the government provided 

goods or services necessary to the commission of the crime that 

the defendant "could not have ohtained" without the government's 

help. This provision would overturn Supreme ~ourt cases holding 

that the supplying of contraband or hard to ob~ain services to 

predisposed drug tr-afflckers does not constitute entrapment.9 

Thus, this provision would cast doubt on the accepted and 

reasonable practice of a government agent's supplying limited 

amounts of contraband to show good faith or establish credibility 

with targets of an investigation. Moreover, it would seem to 

preclude a sale by an undercover agent of classified defense 

information or controlled high technology to a person who had 

amply demonstrated his desire to make such a purchase. This 

provision, like the other two presumptions, could bar the use of 

reasonable undercover techniques and allow acquittal of experi-

enced, predisposed c~1minals without providing any additional 

protection to innocent citizens. 

In short, Mr. Chairman, I urge the Subcommittee no'l; to alter 

the entrapment defense as it has been developed by the courts. 

The proposed change would cause much harm to legitimate and 

necessary law enforcement operations and would wrongly shift the 

focus of the trial from an inquiry into the facts of the crime --

that is, was the particular defendant predisposed to commit the 

offense or did the police implant in his mind the idea of 

9 See United States v. Russell, supra; Hampton v. United 
States, supra. 
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it -- to a general inquiry into police investigative 
committing 

and how they might affect a hypothetical citizen. 
techniques 

In conclusion. the Department of Justice is opp03ed to any 

1 of entrapment for the reasons 
change in the aw 

We are a lso opposed to section 3803. outlined. 

I have just 

which would 

d er operations and 
regulate by statute the initiation of un ercov 

it 1me and to section 
the offering of an inducement to comm a cr • 

lit f the United States 
380~ which would create a new tort liab1 Y 0 

connected with an undercover operation. We support 
for conduct 

1 3802 dealing with certain fiscal aspects the substance of sect on 

of undercover operat10ns prov1ded the suggested m1nor changes 

my statement and 1n our ear11er report on the b1ll 
ment10ned 1n 

are made but we be11eve these prov1s10ns are more properly 

cons1dered 1n the context of the Department's author1zat10n bill. 

Finally. we object to many of the prov1s10ns of sect10ns 3801 and 

1 1 Justice Department gu1de11nes for 3805 requ1ring. respect ve y. 

the conduct of undercover operat10ns and reports to the Congress. 

1 d my Prepared statement and I Mr. Cha1rman. that conc u es 

t answer any questions the Members of the would be happy to try 0 

Subcommittee may have. 
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RESPONSES BY AssocIATE ATI'ORNEY GENERAL Ji:NSEN TO QUESTIONS SUBMI'M'ED BY 
SENATOR CHARLES McC. MATHIAS, Jr. 

REPORTING REQUIREMENTS 

Question No.1. As I noted in my opening statement, the reporting requirements 
contained in S. 804 have, to a limited degree, been superseded by the provisions of 
P.L. 98-166, the Justice Department appropriations bill for fIscal year 1984. That 
statute calls for increased reporting by the FBI on undercover operations, especially 
those involving "sensitive circumstances" under the FBI guidelines. 

Since fIscal year 1984 is not yet over, it may be too early to evaluate the impact of 
these new reporting requirements. But is there any reason to think at this point 
that these reporting requirements are unduly burdensome? Given the problems that 
the Justice Department perceives with the reporting requirements of S. 804, would 
it be useful to pattern any legislation in this area on the framework set up in P.L. 
98-166: that is, focusing on the "sensitive circumstances" operations, and excluding 
foreign counterintelligence operations? 

Would you anticipate any difficulties in extending to DEA and INS the undercov
er operations reporting requirements contained in P.L. 98-166? (I note that the 
fIscal year 1985 appropriations bill applies the reporting requirements to DEA.) 

Response to question No. 1. The FBI undercover reporting requirements of Public 
Law 98-166 have been carried forward and extended to the Drug Enforcement Ad
ministration in the 1985 Appropriations Act, Public Law 98-411. Although we be
lieve these reporting requirements should be cut back, particularly the third report 
item, the existing report requirements are in our view preferable to those proposed 
in S. 804. 

Pursuant to Sec. 203(b) of Public Law 98-411, reports to the Attorney General and 
Comptroller General are required to describe the circumstances involving the liqui
dation, sale, or other disposal of an FBI or DEA undercover proprietary corporation 
or business entity with a net value of over $50,000.· . 

A second report under Sec. 203(bX4XA) of Public Law 98-411 must include a de
tailed rmancial audit of each undercover operation which is closed in Fiscal Year 
1985, provided the operation either generated gross receipts in excess of $50,000 or 
had expenditures exceeding $150,000 and which involves an exemption to establish a 
proprietary, deposit appropriated fund in a fInancial institution or to use the pro
ceeds of the undercover operation to offset expenses. 

The last part of the third report requirement directs reporting of the results of all 
closed undercover operations, i.e., prosecutive proceedings completed or covert ac
tivities concluded, whichever occurs later. Because there is normally a signifIcant 
time interval between the completion of covert activities in a case and the comple
tion of prosecutive proceedings, it will be very rare that all prosecutive accomplish
ments will be known in the same rlSCal year in which the covert phase of the case 
was concluded. The FBI intends, therefore, to provide the Congress with comprehen
sive data on accomplishments of all undercover activities broken down by category 
of case (e.g., organized crime, etc.) and=isca1 ear. This approach will, we believe, 
provide the Congress with the most m . ul information possible. In addition, 
the FBI will furnish statistics on the num r of undercover operations opened, 
pending and terminated during each rlSCal year broken down both by category of 
case (i.e. organized crime, etc.) and sensitivity of covert techniques employed (i.e. 
Group I or Group II cases). 

As virtually every DEA case involves some undercover element, the DEA report 
will reflect all sensitive undercover activities requiring headquarters approval. Thus 
the DEA report will be similar to that supplied by the FBI even though the FBI and 
DEA guidelines vary in their dermitions of undercover operations, a variation re
flecting the differing missions of the two agencies. 

Because of the substantial administrative burden involved in complpng with the 
third report requirement of the appropriations acts, reporting in our VIew should be 
limited to cases involving operations which have generated gross receipts in excess 
of $50,000 (excluding interest); having expenditures exceeding $150,000; or involving 
sensitive circumstances. 

NON-LEGISLATIVE RECOMMENDATIONS 

Question No.2. The Senate Select Committee on Undercover Operations, in addi
tion to the legislative recommendations embodied in S. 804, recommended some 
chanp's in the FBI undercover gtlidelines, and in internal FBI directives having to 
do WIth undercover operations. These recommendations included (1) clearer dermi
tions of some terms ~ in the guidelines, (2) review by the Undercover Operations 
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Review Committee of decisions made by field offices to approve undercove~ o~r
ations, (3) more detailed instructions to undercover agents, and (4) better momtormg 
of agent compliance with FBI directives. 

What has been the response of the Department and of the Bureau to these recom-
mendations? Have any of these proposed cha..'"1gel! b~n adopted? . 

Response to question No.2. First. As to dellultIons of terms used m the FBI 
Guideline the term "undercover employee" is defined on page one of the Attorney 
General's'Guidelines on FBI Undercover Operations as "any employee of the FBI or 
employee of a Federal, state, or local law enforce~ent ~eI?-cy working un~er tl?-e 
direction and control of the FBI in a particular mvestIgatIon ,,:hos.e rel~tI~pshI.P 
with the FBI is concealed ... by the maintenance of a cover or alias Identity. ThIS 
definition along with the Attorney General's Guidelines on Inform~ts and Confi
dential Sources clearly differentiates the role of an informant or a middleman from 
that of an undercover employee. The Attorney General's Guidelines on FBI Use of 
Informants and Confidential Sources, page one, captioned "Introduction," states 
that " ... informants and confidential sources are not employees of the FBI. .. <' 
Furthermore, middlemen who are not aware they are dealing with the FBI are nei-
ther informants nor employees. , . 

BX the Director's letter to the Attorney General.dated July ~O, 1981, ' pub~l~ offi
cial ' was defined as an individual elected or appomted to a hIgh-level admmlstra
tive or executive position in a governmental entity or political subdivision ther~f. 
The July 20, 1981, letter further specified. positi0f:1~ which are co~sidered as bemg 
included in the term "public official." ThIS defimtIon was establIShed. to precl~de 
the presentation to and review by the Criminal Undercover OperatIons ReVIew 
Committee of each activity involving low-level Federal, state or local Government 
employees. 

Investigation however, of low-level Government employees must be approved by 
the Special Ag~nt In Charge (SAC) of a field division with the c?ncurren~ of ~he 
United States Attorney or other appropriate Federal prosecutor. Timely notificatIon 
to FBIHQ of all such investigations is required. Furthermore, FBIHQ approval for 
the payment of bribes to "public officials" ~d/or ~he payment of $2,500 or more for 
bribes to any level of government employee IS required. 

The recommendation that the terms "investigation," "inquiry," and "routine in
vestigative interview" be defmed with greater precision appears directly related to 
the wording in Section K of the Attorney General's Guidelines on FBI Undercover 
Operations. Section K might be more properly placed in the ~tto~ey ~neral:s 
Guidelines on Criminal Investigations of Individuals and OrganlUltIons smce thIS 
section governs all pretextual interviews and not just those in undercover 0PE;r
ations. During discussions with James Neal, Counsel for the Senate Select Commit
tee, Mr. Neal commented that Section K did not appear to belong in the Attorney 
General's Guidelines on FBI Undercover Operations. 

The defmition of "informant" is adequately exp~ in the I~~ormant Guide
lines. The Senate Report recommendation would require the defmltlon of mform
ant" to be redefmed based solely on the nature of the person's activities and not on 
whether the person has been approved or disapprovt;d as .an. informant. ~is could 
qualify a cooperating busin<.."SSman, banker, cooperatm~ VIctim, confident~al source 
of information, or even an unknowing middleman (as m Abscam) as an mformant 
since all could and do furnish information or services to the FBI. 

Strict criteria are currently in effect with respect to initiating and supervising an 
informant, including suitability and pertinence inquiries, travel notifications, an~ 
contract requirements. With a redefinition, these provisions may well become apph
cable to every cooperating victim, businessman, and cooperating witness/subject 
whether or not the operation of such an individual involved any undercover activi-

ty A significant danger here is the potential for a "middleman," invol~ed in the ille
gal activity and being utilized (without his knowledge) by the FBI to mtroduce Un
dercover Agents to other subjects, lM:ing ~lassified ~ an inform~t. ~ co~ld ~ 
tentially eliminate a necessary techmque m corruption and organized cnme mvestI-
gations. " . . . 

Finally, the working group. that.1S I'e2valua~mg the Undt:r~over GUldehnes IS con-
sidering the need for the clarificat~o~ of certain other defmlt~ons.. . 

Second. As to review by the Cnmmal Undercover Operations ReVIew Committee 
of decisions made by field offices to approve undercov~r operati~ns,. the recommen
dation in the Senate Report that a copy of every wntten apphcatlon for SAC ap
proval of undercover operations be provided to and reviewed by the Criminal Under
cover Operations Review Committee ~~hin 20 days of the SAC'~ approv~ would u!l
necessarily expand the role of the Crlmmal Undercover Operations ReVIew Commit-

-, 
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tee. Nonsensitive undercover investigations are adequately controlled under the cur
rent system of approval by the SAC and the other requirements for close supervi
sion by management in the field and FBI Headquarters. It has not been demonstrat
ed that there is a need for such a significant change. 

The Criminal Undercover Operations Review Committee has been established to 
serve in an advisory capacity for long term and/or sensitive undercover operations. 
The Committee, which is comprised of high-level management officials of the FBI 
and the Department of Justice, is not intended nor designed to be involved in the 
day-to-day management of operations. To require the Committee to review all un
dercoyer operations regard~ess of ~heir complexity and sensitivity would dilute the 
effectiveness of the Committee With no corresponding benefit to the already ade
quate management procedures of the FBI and the Department of Justice. 

Third. As to the suggestion that there is a need for more detailed instructions to 
und~rcoyer Agents, the Senate Report recommendation on this point would result in 
duphcatIve and lengthy administrative directives. The materials recommended in 
the report are already in the possession of field officials. All Special Agents have 
been furnished copies of th~ Attorney General's Guidelines. Principal Legal Advi
sors .and Undercove~ Coordmators have been provided training and materials re
gardmg all legal, pohcy, and administrative guidelines and regulations pertaining to 
undercoyer operations. The~e indivi~uals are responsible for furnishing instruction 
and adVIce to all personnel mvolved m undercover operations. The Manual of Inves
tigative .operatio.ns and Guidelines contains guidelines and regulations concerning 
electromc surveillance and consensual monitoring. Communications to the field 
have supplemented the Manual of Investigative Operations and Guidelines' provi
sions concerning these matters. 

Extensive training has been and will continue to be furnished to the undercover 
coordinators, operatives, and supervisors under the direction of the Undercover and 
Special Operations Unit. The Undercover and Special Operations Unit has prepared 
a manual on undercover operations and this has been furnished to supervisory per
sonnel, undercover coordinators, and other appropriate personnel in the field and at 
FBI Headquarters. 

As to moni~ring of Agent compliance with FBI directives, the monthly report 
recommended m the Senate Report would again be lengthy and duplicative of the 
monthly report each field office currently furnishes. Additionally, field officials cor
respond regularly with FBI Headquarters concerning undercover operations and are 
requi~ to furnish periodic summaries of all investigative activity. Any significant 
chan~e m focus of the. ~nde~cover operation or any investig/ative activity involving 
certP'n fIScal and sensItive Circumstances not reviewed and previously recommend
ed ~or app~val by.the Criminal Undercover Operations Review Committee to the 
~lStant Director I~ Charge of the Criminal Investigative Division, or in certain 
CircUmstanCes the Director, must immediately be brought to the attention of FBI 
He~~q~a~rs. Be~ore the. undercover operation can proceed with the investigative 
aC~IVltI~ m q~estIl)n, reVIew by the Criminal Undercover Operations Review Com
mittee IS required and the undercover operation must be reauthorized by the Assist
ant Director, Criminal Investigative Division or the Director. Therefore, a monthly 
report as recommended in th.:: Senate Report is unnecessary and would merely du
.phcate and add to the extensive documentation the field must now submit to FBI 
Headquarters. A copy of the monthly report format is attached for ready reference. o 
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FILE CAPTION 
IDENTITY OF DIVISION 

DATE PREPA~D 
CODE NAME 

OR 
CODE TITLE 

PERTINENT MONTH 

Designation and date approved: 
a. Group I operation approved-by fBIHQ on 
b. Group JI operation' approved by SAC on --r~~'-
c. Other investigation approved by SAC on--~~~ 

Exemptions obtained: 
a. Deposit funds in banks on 
b. Use funds to lease space o .... n~:;.;.wO':a~t-e..-
c. Use income to offset expenses on _~::;.:.:: ... _ 

ProRram under which 0geration/investigation Is supervised at FBIHQ: 
(OC, WCC, GPCP, TER) 

Field office file number: 

lureau file number: 

lXu,: a. FII 
b. FBI/Local 
c. FBI/Other Federal 

FundinR: 

a. 

b. 
c. 

. 
FBI funds authorized 
(by SAC/FBIHQ) (exclud1ul 
show money/assets) 
FBI funds expended (vouchered) 
fBI show money/assets provided 

'aament to CAl informants 
(i entify by symbol 'J, 
(I) sources or eC) coop. w-itnesses: 
B. In Group I UCOs: . 

(with FIIHQ funds under 
Catelory E) 

.). In Group II UCOs: 
(with fSA funds under 
Catelory A) 

c. In other investilatlons: 
(with FSA funds under 
Catelory A) 

d. Lump SUII: 
(with FBIHQ funds under 
Catelory A) 

Current 
Month 

Current 
'Iontb 

Total 
'To Date 

·.Total 
To Date 

. 9. 
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Statistical Accomplishments During Current Month: 
Arrests Convictions Recoverlesl 

a •. 
b. 
c. 

FBI 
Local 
Other Fed. 

Savings 

10. Incorporation of undercover business: ____ yes 

Potential Economic 
Loss Prevented 

___ ---!No 

11. Gross Income Generated: 
a. Buslness 

Current Month Total To Date 

h. Interest 

12. Proprietary dispOSition anticipated: (if applicable furnish details) 

13. Covert Activity: Ongoing or Ceased 

14. Personnel utilized during Current Month: 
UCA's Support Agents Clerical Support 

(Identify) (f only) (' only) 

IS. Succinct summary of: 

1. Significant meetings, payoffs, buys or bribes involving 
designated targets 

2. Prosecutable cases developed 
3. New targets developed 
4. Additional techniques utilized (informant, surveillance, pen register, 

Title III, search warrant, etc) 

'14 and '15 should be set forth on a separate page so that 
it can be easily detached prior to dissemination of the fiscal 
data to the Administrative Services Division and Technical Services 
Division. 
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"WORKING. GROUP" ON FBI UNDERCOVER GUIDELINES REVISION 

Question No.3. Judge Webster, when do you expect to receive the recommenda
tions of the. working groll;P that is n0!V re-evaluating. the undercover guidelines? Is 
there any tuneframe for ImplementatIon of the working group's recommendations? 
At an appropriate point in the process, will you share with the subcommittee the 
conclusions of the working group? 

Mr. ~ensen, is any similar project underway within the Justice Department, or 
any of Its law enforcement components, to re-evaluate undercover practices in light 
of the recommendations of the Senate Select Committee, or to consider other 
chang~? If so, ple~ describe the r~view that is being undertaken, and the sched
ule for ImplementatIon of any resultmg recommendations. 

. Response to question No .. 3. The FBI review of i~ guidelines is continuing with a 
VI~W toward a compre~enslye Department analysIS of undercover operations later 
thIS year. In the meantune, It should be noted that DEA completed a lengthy review 
of i~ unoercover operations in light. of the FBI program. As a result of that process, 
requIrements for Headquarters reVIew of an expanded list of DEA field activities 
was establish~ on May 9, 1984. The established guidelines describe reporting and 
approval requIrements for what are defined as "Sensitive Investigative Activities" 
(SIA). These DEA activities compare with those operations of the FBI which are con
trolled by its "Undercover Guidelines" and Undercover Operations Review Commit
tee (UORC). Since the expanded DEA guidelines on undercover operations have only 
been in effect a short time, and as no problems have surfaced as a result DEA has 
not undertaken a re-evaluation of these practices. ' 

COUNTERING THE BUREAUCRATIC INCENTIVES TOWARD AGGRESSIVE UNDERCOVER 
OPERATIONS 

Question NO.4. Judge Webster, the courts have long recognized that law enforce
ment age~ts, who are ac~ive~y engaged in the pursuit of criminals, are not always 
able to VIew the facts objectIvely and come to dispassionate conclusions about the 
b~ance. between law enforcement and individual rights. The FBI guidelines recog
nIze thIS phenomenon too, by requiring that some of the more sensitive decisions 
r~arding undercover operations mus'c be made, not at the field level, but by offi
c~a1s a ~tep r~moved .from the ~n~rpdse itself. However, there may also be institu
tIonal hmltatIons whIch make It dIfficult even for headquarters to weigh all the cir
cumstances with the greatest objectively possible. Many commentators have dis
cussed these bureaucratic incentives that encourage a more and more aggressive use 
of the undercover technique, and discourage the official who would try to halt an 
unproductive or counterproductive operation. 
Unde~cover work is more attractive to many agents than other duties that agents 

eng~e m. I~ holds out the possibility of the "big case," the Abscam or the Delorean 
aff81r, the kind of case on which reputations may be built and careers boosted. And 
o~ce ~ un~ercover ?peration is. underway, there is a natural tendency to keep on 
WIth It untIl somethmg resembhng a case is made. Rarely to bureaucracies reward 
the nay-sayer, even if nay needs to be said. 

I'm sure you are aware of these institutional facts of life, and of the charges that 
they ~ve frustra~ the Bureau's attempt to insulate decisions from a pro-under
cover b18S by holding them at headquarters level. What is the FBI doing to counter
act these understandable but unfortunate bureaucratic imperatives? Do you think 
that a clear statement from congress of the standards that ought to be applied 
would help to incre~ the objectivity of the decisionmaking process? 
. Response to questIon. No.4. The objectively of the decisionmaking process regard
mg undercover operatIons must always be preserved. The courts have recognized 
tha~ la,,: e~f~rcement agents engaged in the pursuit of criminals may lose some of 
theIr obJectIVl~y. The courts, therefore, carefully scrutinize the manner in which law 
enforcement agents gather evidence. The undercover activities of the FBI have been 
closely scrutini;zed, and t~e courts have consistently found the FBI's use of the un
dercover technIque to be In conformity with constitutional requirements. 

To ell;Bure th&t the FBI undercover operations continue to be authorized and con
ducted.m a lawful manner, the Attorney General's Guidelines on FBI Undercover 
OperatIons were issued.in 1980. In addition, the Director has implemented extensive 
review and control procedures within the FBI. 

All undercover operations, once approved, are constantly monitored in the field. 
M~nthly reports s~mmarizing the undercover activity and funds expended are re
qUIred to be S~bl~ltted to FBIHQ. Some operations necessitate more frequent re
ports and mOnIwnng by FBI Headquarters. FBI Headquarters is apprised of major 
events in the undercover operations by telephone or teletype. FBI Headquartrs a~-

(\ 
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counting personnel conduct yearly fiscal audits of undercov~r ~perations and ~uper
visory Special Agent Accountants conduct quarterly audIts m the field. ~mally, 
periodic onsite evaluations are conducted of all long-term undercover operatIons by 
FBIHQ supervisory personnel. .... . 

FBI Agents involved in undercov~r operations receIve ex~nsI,:e. t~ammg, are re
quired to report regularly to supervIsory personnel as to theIr actiVItIes and ar~ sub
ject to careful management oversight by both ~eld and headquarters superVIso~s. 
These training, reporting and management requIrements are probably the most rIg
orous of any law enforcement agency in the nation and protect against excesses on 
the part of individual undercover agents. . . 

These extraordinary administrative controls, coupled WIth the close scrutmy the 
courts exercise, serve to ensure objectivity. Every Agent in the FBI knows that un
de7:Gover activities are subject to strict review, internally and by the courts. and ~he 
Congress. This factor overcomes any pro-undercover bias that may otheI'Wlse e~lSt. 

As the Director testified before the Subcommittee on May 16, 1984, we beheve 
that standards applied to undercover operations are best established thro~gh the 
Attorney General's Guidelines and corresponding inte~nal FBI rll;le.s. and regul~
tions. The advantage of the Guidelines is that they prOVIde the flexlblhty to permIt 
appropriate respo!l~es to specifi,c investi~ativ~ sit~ations .. Investigative gu~delines 
provide the flexiblhty to deal WIth changIng sItuatIons whIle at the same time ob
serving fundamental constitutional guarantees. 

Furthermore we are concerned that notwithstanding proposed Sec. 3803(e), which 
states that "failure to comply with the provisions of this section shall not provide a 
defense in any criminal prosecution or create any civil claim for relief," standards 
established by statute may produce endless litigation and drastically reduce our 
ability to conduct undercover operations. The Department of Justice does not be
lieve that the need for such drastic action has been demonstrated. 

NON-FBI OPERATIONS 

Question No.5. Mr. Jensen, I am pleased to learn from your testimony that un
dercover guidelines are now in effect for operations of the Drug Enforcement Ad
ministration and the Immigration and Naturalization Service. As you know, when 
the Select Committee concluded its investigation, DEA had only limited guidelines 
and INS had none. As late as last summer, when the Judiciary Committee held a 
confirmation hearing for DEA Director Mullen, the DEA had not yet established an 
Undercover Operations Review Committee. Your testimony indicates that INS 
guidelines were adopted only about two months ago. . 

Do the guidelines for DEA and INS parallel those that have been m force for ~~I 
for more than three years? Specifically, do they provide the s~e s~ndards for l!ll
tiating and redirecting undercover operations, and the sa!lle kind ?f mternal.admm
istrative structure that includes an Undercover OperatIOns ReVIew CommIttee to 
decide the most sensitive questions? 

Will you please provide the subcommittee with a copy of these DEA and INS 
guW~M~ . 

In your view, are any other components of the Justice Departme~t, other than 
FBI, DEA and INS, currently authorized to conduct undercover op~ratlOn~? . . 

In 1982 the Judiciary Committee issued a staff report concernmg a sItuatIon m 
which the FBI ran an undercover investigation targeted at an informant for the 
office of the U.S. Attorney for the Southern District of New York. Leaving aside the 
problem of coordinating the two investigations, does a U.S. Attorney's office have 
authority to employ an informant independently of the efforts of the FBI or another 
federal law enforcement agency? If so, does the U.S. Attorney's office have authority 
to run an undercover operation? .. 

Response to question No.5. The Guidelines adopted for the INS are generally pat-
tented after the FBI Undercover Guidelines, with differences reflecting thi:: d~fferen.t 
organizational structures and the different investigative jurisdictions of. the mve.stI
gative agencies. Each set of Guidelines utilizes an Undercover Operat.lOns RevIew 
Committee to review particularly sensitive proposed undercover operatIons. A copy 
of the INS Guidelines is attached. 

The DEA Guidelines predate the FBI Guidelines and do not follow the organiza-
tion of the FBI Guidelines because of the much narrower focus of DEA undercover 
investigations (limited to large-scale trafficking of drugs) and the much simpler 
scope and structure of most DEA undercover operations to date. 
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The DEA Guidelines provide for an undercover review process which accom
plishes the same purpose as the Undercover Review Committees of the FBI and 
INS. The process requires high-level Headquarters review and approval for those 
undercover operations which involve complex or Sensitive Investigative Activities 
(SIA). Additionally, these operations are each coordinated with the appropriate U.S. 
Attorney's Office. 

The DEA Headquarters review process has recently been expanded to include ad
ditional activities. Attached is a May 9, 1984 DEA memorandum, now incorporated 
in the latest DEA Agents Manual edition, which sets forth these SIAs and the re
quired Headquarters review process for each. As the attachment indicate~, any un
dercover operation that involves an SIA must be approved by the appropnate Oper
ation Division Section Chief, the Deputy Assistant Administrator for Operations, the 
Chief Counsel; and depending upon the sensitivity of the situation, the Assistant Ad
ministrator for Operations, the Deputy Administrator ,and/or the Administrator. 
Additionally, depending upon the nature of the operation, Headquarters managers 
over accounting, contracting, and/or laboratory operations may be included in the 
process. 

Undercover operations ar-e a necessary and lawful tool in the investigation of fed
eral crime. Organizations authorized by statute or order of the Attorney General to 
conduct investigations may, in appropriate circumstances, utilize the technique even 
if no formal Guidelines are in effect. 

The United States Attorney, within his or her district, has plenary authority with 
regard to federal criminal matters, exercised under the supervision and direction of 
the Attorney General. The statutory duty to prosecute offenses against the United 
States carries with it the authority necessary to perform this duty, including the 
authority to supervise criminal investigations. Normally the U.S. Attorneys' Offices 
utilize the investigative resources of the federal investigative agencies, but some '?C
fices have on occasion employed investigators and information analysts to asslSt 
with various aspects of the criminal justice system. U.S. Attorneys do not, however, 
maintain informants in the traditional sense that informants are used by investiga
tive agencies, i.e., private individuals who furnish information to law enforcement 
authorities on a confidential basis with some degree of regularity. Of course, individ
uals who come forward to provide information of criminal activity occasionally do so 
by going directly to United States Attorney's office rather than the FBI or other 
investigative agency. We do not consider such an individual to be an ":L.'1f~rmant" as 
that term is normally used in the law enforcement field. 
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{9ffifl' nf tJI~ ~\tto,ntl'l! <!5l'uprnl 
mll5~ington, B. ill. 20530 

ATTORNEY GEUERAL'S GUIDELINES ON 

INS UNDERCOVER OPERATIONS 

I. .. Ill'!'RODUCTION 

The Immigratinn and Naturalization Service's (INS's) use of 
undercover operations is a lawful and essential technique for 
the detection and investigation of alien-smuggling conspiracies, 
fraudulent document offenses, and other violations of federal 
law within the jurisdiction of the INS. Since this technique 
inherently involves an elenent of deception and occasionallv 
requires a degree of ~ooperation with persons whose motivati;n 
and conduct are op' to question, it should be carefully 
consirlp-red and monitored. 

Dcfinitio!"'is 

A "cooperating private individual" is a person who is not 
employed hy the INS but whose activities are directed bv an INS 
er.lpln~'ee. ... . 

"Otherwise illegal activitv" is activity that would constitute 
a crime under federal, state, 6r local law if engaged in by a 
person acting without approval or authorization of an appropriate 
Government Official. 

An "undercover emplo~ee" is any employee of the INS __ or 
employee of a federal, state, or local law enforcement agency 
\vor}; in9 under the direction and control of the INS in a 
particular inve~tigation -- whose relationship with the INS is 
concealed fran third parties in the course of an investigative 
operation by the maintenance of a cover or alias identity. 

An "undercover operation" is any investigative operation in 
~hich an undercover employee or cooperating private individual 1.S used. 

A "proprip.tary" is a sale proprietorship, partnership, 
corporation, or other business entity owned or controlled by the 
INS which is used in connection with an undercover ooeration 
when the entity's relationship with the INS is not g~nerally 
acknov:ledged. 

II. GEI'!r:RAL J\UTHOrUTY 

The INS may conduct undercover operations pursuant to these 
guidelines when such operations advance the enforcenent of 
criMinnl statutes assigned to the investigatory jurisdiction of 
the INS or when othenlise appropriate to carrying out the 
Service's investigativp- function. 

Under this authority, the INS may participate in joint 
undercover operations with other federal, state, and local law 
enforcement agencies; may seck operational assistance for an 
undercover operation from any suitable infornant, confidential 
source, or other cooperating private individual; and may operate 
a proprietary on a, c0tnmercia.l basis to the extent necessary ':to: "_ 
ma1ntain an operat1.on s cover or effectiveness. . 

o 
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III. AUTHORIZA7ION OF UNDERCOVER OPERATIONS 

All undercover operations under these guidelines fall into 
one of three categories: (1) those undercover operations which 
must be authorized by the INS Commissioner with the concurrence 
of the A~sistant Attorney General for the Criminal Division; (2) 
thos~ w~~ch must be authorized, by the appropriate Regional 
Comm~ss7oner; ,and, (3) ~hose wh~ch must be approved, by the 
appropr~ate D~str~ct D~rector or Chief Patrol Agent. In 
g~neral, the graver the risk of harm or intrusiveness, the 
h~gher the approval level required. Of course, in planning an 
undercover operation, these risks of harm and intrusion will be 
avoided whencver possible unless such avoidance would undulv 
interfere with obtaining evidence in a timely and effective 
manner. 

IV. CATEGORIES OF UNDERCOVER OPERATIONS 

A. Undercover Opcrations which ~lust Be Authorized bv 
the Commissioner of the INS with Concurrence of the 
Assistant Attornev General for the Criminal Division 

Subject to the emergency authorization procedures set forth 
belo\~, undercover operations involving sensitive circumstances 
must receive prior approval of the Commissioner of the INS or 
the Associate Commissioner for Enforcement with the concurrence 
o~ the Assistant Attorney General for the Criminal Division or 
h~s or her design~e. ,For the purposes of these guidelines, an 
undercover operat~on ~nvolves sensitive circumstances if there 
is a reasonable expectation that: 

(1) The undercover operation will concern an 
inv7s~igation o~ ~ossible corrupt action by a public 
off~c~al or pol1t1cal candidate, the activities of 
a foreign government, the activities of a high foreign 
gov7r~nent offi~ial, the activities of a religious or 
pol~t~cal organ1zation, or the activities of the news 
media; 

(2) An undercover operation will be conducted 
~ubstantially outside the United States (an operation 
~s ~ot conducted substantially outside the United States 
1f 1tS only extraterritorial conduct will consist of 
contacts \lithin immediate border areas with prinCipals 
when such contacts are necessary to maintain the credi
bility, cover, or. safety of the undercover employee or 
cooperating private individual); 

, ,~3) An ,undercover employee or cooperatin'g private 
1nd~v1dual w~ll be a major participant in the scheme to 
move or transport aliens illegally across an international border: 

. ,~4~ An un~ercover employee or cooperating private 
1nd~v~dual! dur1~g the undercover operation, will make 
false o~ m1slead1ng representations about the activities 
of a th~rd P7rson who is not involved in and does not 
share a~y gu~~t f~r the activities which are the subject 
of the ~nvest~gat1o~, and,there is a reasonable possibility 
t~at.t~e false or m~slead1ng representations may cause 
s~gn~f~cant embarrassment or physical or financial-harm 
to the third person; 

. ,~5) An,undercover employee or cooperating private 
1n~1v1dual w~ll engage in any otherwise illegal activity 
Wh1Ch would be proscribed by federal, state,·or local 
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law as a felony or which would be otherwise a serious 
crime -- except for the making of false representations 
to third parties in concealment of personal identity or 
the true ownership of a proprietary: the purchase of 
fraudulent docunents: the purchase, ownership, use, or 
possession of stolen property or contraband; or the 
transportation or concealment of illegal aliens when 
neither an undercover employee nor a cooperating 
private individual is a major participant in the 
scheme to transport or conceal illegal aliens; 

(6) An undercover employee or cooperating private 
individual will seek to supply an item or service, other 
than the supplying of documents, that would be reasonably 
unavailable to criminal actors but for the participation 
of the Governnent; 

(7) An undercover employee or cooperating private 
individual will run a significant risk of being arrested 
for other than minor traffic violations but will 
nevertheless seek to continue in an undercoyer capacity; 

(8) An undercover employee or cooperating private 
individual will be requ1red to give a sworn statement or 
testimony in any judicial proceeding in an undercover 
capacity; 

(9) An undercover employee or cooperating private 
individual will attend a meeting between a subject of 
the investigation and his or her lawyer; 

, (10) An undercover employee or cooperating private 
individual will pose as an attorney, physician, clergyman, 
or member of the news media, and there is a significant 
risk that another,indivi~ual will'be led into a profes
sional or confidential :elationship with the undercover 
employee or coo.perating private individual as a result of 
the pose; 

(11) An undercover employee or cooperating private 
individual will make a request for information to an 
atiorney, physician, clergyman, or other person w~o is, 
under the obligation of a legal privilege of conf1dent~
ality, and the particular information would ordinarily 
be privileged; 

(12) An undercover employee or cooperating private 
individual will make a request for information to a member 
of the news media concerning any individual with whom the 
newsperson is known to have a professional or confidential 
relationship: 

(13) There mav be significant risk of violence or 
physical injury to' an individual or a significant risk of 
financial loss to an innocent individual; 

(r4) The undercover operation will require the use of 
appropriated funds to establish, acquire, or operate a 
proprietary; or 

(15) The undercover operation will require the deposit 
of appropriated funds or proceeds generated by the uncercover 
operation in hanks or other financial institutions. (Absent 
statutory authorization, such proceeds must be promptly 
deposited in the United States Treasury and may not be used 
to offset the expenses of the undercover operation. Proceeds 
may be deposited in banks or other financial ins~itutions 
as part of a process leading to the prompt depos1t of such 
funds in the Treasury.) 

o 
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Uneercover Operations which Must Be Authorized 
bv the Appropriate Regional COffim1 ssioner 

An undercover operation involving activity in more than one 
region but not involving a sensitive circumstance listed in para
graph A, above, can be authorized, extended, renewed, or modified 
by the appropriate Regional Commissioner \vith notification to 
the Associate Commissioner for Enforcement. In order to authorize, 
extend, renew, or modify such an undercover operation, the appro
priate Regional COl'1Ii1issioner must approve n \I,'ritten proposal 
that: 

(1) Sur.unarizes the proposed undercover operation 
and shows that there are facts or circumstances that 
reasonably indicate that a federal crime, which is 
within the investigatory jurisdiction of the INS, 
has been, is being, or will be committed; 

(2) Shows why the proposed undercover operation 
appears to be an effective means of obtaining evidence 
or necessary information; included should be a statement 
of what prior investigation has been conducted and what 
chance the operation has of obtaining evidence or necessary 
information concerning the alleged criminal conduct or 
criminal enterprise: 

(3 ) 
conducted 
with the 
a timely 

Indicates that the undercover operation will be 
with the ~inimal intrusion which is consistent 

need to collect the evidence or information in 
and effective manner; 

(4) Indicates that there is no present expectation 
of the occurrence of any of the circumstances listed in 
paragraph A, above; 

(5) Indicates that any foreseeable participation 
by an undercover employee or cooperating private in
dividual in otherwise illegal activity which can be 
approved by the Regional Commi~sioner on his or her 
own authority (i.e. the making of false representations 
to third parties in concealment of personal identity or 
the true ownership of a proprietary; the purchase of 
fraudulent docuDents: the purchase, ownership, use, 
or possession of stolen property or contraband; or 
the transportation or concealment of illegal aliens 
when neither an undercover eMployee nor a cooperating 
private individual is a major participant in the scheme 
to transport or conceal illegal aliens) is justified 
by the factors noted in paragraph V(F) (1), below; and 

(6) Includes a statement that the District Director 
or the Chief Patrol Agent or his or her designee contacted 
the ~ffected united States Attorney or Strike Force Chief, 
or hi~ or her designee, and sets out fully the position of 
the Office of the United States Attorney or Strike Force 
Chief. 

C. Undercover Operations which M'ay Be Approved 
by the Appropriate District Director or Chief 
Patrol Agent 

The appropriate District Director or Chief Patrol Agent may 
authorize the establishment, extension, renewal, or modification 
of all undercover operations which do not require approval by 
the Commissioner or Regional Commissioners. In order to authorize, 
extend, renew, or modify an undercover operation, the appropriate 
District Director or Chief Patrol Agent must approve a written 
proposal which includes all the information required by paragraph 
B, above. 

f 
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D. Em~rnencv A~thorization 

Notwithstanding any other provision of these guidelines, 
any District Director or Chief Pntrol Agent who reasonably 
determines thnt: -

(1) an emergency situation exists, requiring the 
establishment, extension, renewal, or modification of 
an undercover operation before nn authorization mandated 
by these guidelines can with due diligence be obtained, 
in order to protect life or substantial property, to 
apprehend or identify a fleeing offender, to. prevent 
the hiding or destruction of essential evidence, or 
to avoid other grave harm; and 

(2) there are grounds upon which authorization 
could be obtained under these guidelines, 

may approve the establishment, extension, renewal, or modification 
of an undercover opp.ration provided that a written application is 
sllbmi tted in accord with the appropriate revie,v procedures estab
lished el~ewhere in these guidelines within 48 hours after the 
undercover operation has been established, extended, renewed, or 
modified. 

In such an emergency situation, the District Director or 
Chief Patrol Agpnt shall attempt to consult by telephone with 
the United States Attorney or Strike Force Chief. If the 
proposed operation involves a sensitive circumstance specified 
in paragraph A, above, the District Director or Chief Patrol 
Agent shall also attempt to consult by_ telephone with the 
Associate Commissioner foT. Enforcement, and the Central Office 
shall promptly inform the D~purtment of Justice members of the 
Undercover Operntions R!?view Committee of the operation if 
emergency authorization is granted. In the event thett the 
subsequent writtAn application for approval of an undercover 
opAration involving a sensitive circumstance is denied, a full 
report 0= all acti vi ty undertaken during the course of th,:, 
op(~ration shall be submitted to the Commissioner who shalj. 
inform the Deputy Attorney General. 

v. APPROVAL PROCEDURES 

A. Approval by Central Office (Undercover 
Operations Revi~w Committee and Commissioner 
or Associate Commissioner for Enforcement) 
with Concurrence of United States Attorney or 
Strike Force Chief When Sensitive Circumstances 
Are Present 

The Commissioner of the INS or the Associate Commissioner 
for Enforc~ment must approve the establishment, extension, 
renewal, or modificntion of an undercover operation if there is 

- a l'eC'sonable expectation that any of the circumstances .lis·ted 
in paragraph IV(A) may occur. 

In such a cas~,. the appropriate District Director or Chief 
Patrol Agent shall sub~it the application to the INS Central 
Office throuGh the appropriate Regional Office. See paragraph 
B, below. The Central Office may either disapprove the appli
cation o~ reco~~end that it be approved. In cases in which the 
Central Office recor.unends approval, the application shall be 
fonvarded to the Undercover Operations RevieH Committee. If 
approved by the Undercover Operations Revie\v Committee, the 
application shall he forwarded to the Commissioner or the 
Associate Conmissioner for Enforcement. See paragraph D, below. 
The Commissioner or Associate Commissioner for Enforcement may 
approve or disapprove the application. 

., 
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D. Applications to the Central Office 

(1) Each application to the Central Office from a District 
Direct<;,r or Chief Patrol Agent recommending approval of the 
establ~shnent, extension, renewal, or nodification of an under
cover operation involving circunstances listed in paragraph IV(A) 
shall be ma?~ in writing and shall include, with supporting 
facts and c~rcunstances: 

(a) A description of the proposed undercover 
operation, including the particular cover to be 
enployed and any infornants or other cooperatino 
private individuals who will assist in the oper~tion; 
a description of the crininal enterprise under 
investigation, and any individual known to be 
involved; and a state~ent of the period of time 
for which the undercover operation would be 
maintained; 

(h) An inclusion of the information required by 
paragraph IV ([3) (1) - (3) and a statement as to whv it is 
believed traditional investigative techniques wlll not 
achieve the desired results; 

(c) A statenent concerning which circumstances 
specified in paragraph IV(A) are reasonably expected 
to occur, what the operative facts are likely to be, 
and why the undercover operation Merits approval in 
light of the circumstances, including, for anv fore
s~, ~hle participation by an undercover enployee or 
cooperating priVate individual in any otherwise illegal 
activity which would be proscrihed by federal, state, 
or local law as a felony or which would be otherwiBe 
a serious crine -- except for the making of false 
representations to third parties in concealment of 
personal identity or true ownership of a proprietary: 
the purchase of fraudulent documents; the purchase, 
o\-mership, use, or possession of stolen property or 
contraband; or the transportation or concealMent of 
illegal aliens when neither an undercover employee 
nor a cooperating private individual is a major . 
participant in the scheme to transport or conceal 
illegal aliens -- a statement "'hy the partiCipation is 
justified by the factors noted id paragraph F(l) below, 
and a statement of the federal prosecutor's approval 
pursuant to paragraph F(2) below; 

(d) A stateMent concerning proposed expenses; 

(e) A statement that the United States Attorney or 
Strike Force Chief is knowledgeable about the proposed 
operation, including the sensitive circunstances reason
ably expected to occur; concurs with the proposal and 
its objectives and legality; and agrees to prosecute 
any meritorious case that is developed: and 

(f) The date by which a response to the application 
is necessary, and a brief explanation of why a response 
is needed by that date. 

(2) In the highly unusual event that there are compelling 
reasons for not advising either the United States Attorney or 
Strike Force Chief of the proposed undercover operation, the 
Assistant Attorney General in charge of the Criminal Division, 
or other Department of Justice attorney designated by him, may 
substitute for such person for purposes of any authorization or 
other function required bv these guidelines. Where the Director 
or Chief Patrol Agent deternines that such sUbstitution is 
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necessa~y, the application to the Central Office shall include a 
statenent o~ the conpelling reasons, together with supporting 
facts ~nd ,c~rcunstances, ",hich are believed to justify that 
detern~nat~on. Such applications may only be authorized 
pursuant to the procedures prescribed in paragraph C, below, 
whet~er or,not cons~deration by the Undercover Operations Review 
Co~~ ttee ~s othennse required, and upon the approval of the 
Ass~stant Attorney General in charge of the Criminal Division. 

(3) An apolication for the extension, renewal, or modifi
cation of authorit~ to engage in an undercover operation should 
also describe the results so far obtained from the operation or 
a reasonable explanation of any failure to obtain significant 
results ~nd a statenent that the United States Attorney or Strike 
Force Ch~ef favors the extension, renewal, or modification of authority. 

C. Undercover Operations Re'fiC\v Committee 

,(l~ There shall be an Undercover Operations Review Committee, 
cons1st~ng of enforcenent employees and such other appropriate 
emplc;>ye,;~ of the INS as designated by the Commissioner and 
'cons1st1ng of attorneys of the Department of Justic'e desicy"nated 
by the Assistant Attorney General in charqe of the Criminal 
Division, to be chaired bv the Associate - Commissioner for 
Enforcement as the Commissioner's designee. ' 

(2) Upon receipt by the Central Office of , a request for 
approval of an undercover operation, the Committee will review 
the application. The Justice Department members of the Committee 
ma~ consult with senior Department officials an9 the appropriate 
Unl.ted ~tates At.:torney or Strike Force Chief as they deem 
appropr~ate. If the Committee concurs in the determinations 
contained in the application and finds that in other respects 
the undercover operation should go forward, see paragraph C(3) 
and (4), below, the Committee is authorized to recommend to the 
Commisl'lioner or Associate Commissioner for Enforcement, see 
paragraph 0, below, that approval be granted. 

(3) In reViewing the application, the Committee shall 
carefully assess the contemplated benefits of the undercover 
operation together with its operating and other costs. In 
assessing the costs of the proposed, undercover operation, the 
Committee shall consider, Where relevant, the following factors, among othf'rs: 

(a) The risk of harm to privatp. individuals or 
undercover employees; 

(b) The risk of financial loss to private 
individuals and businesses and the risk of damage 
liability or other loss to the Government; 

(c) The risk of harm to reputation; 

(d) The risk of harm to privileqed or 
confidenti?l relationships; 

(e) The risk of invasion of privacy; 

(f) The degree to which the actions of under
cover employees or cooperating private individuals 
may approach the conduct proscribed in paragraph G, 
below; cmd 

(g) The suitability of undercover employees' 
or cooperating private individuals' participating 
in activity of the sort contemplated during the 
undercover operation. 

o 
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(~) The Committee shall examine the application to 
d7t7r~1ne whe~he7 the undercover operation is planned so as to 
m1n1m1ze the 1nc1dence of sensitive circumstances and to minimize 
the risks df harm and intrusion that are created by the circum
stance~. If the Committee recommends approval of an undercover 
operat10n, the recoIr.mendation shall include a br1ef' written 
statement explaining why the u-ndercover operation merits 
approval. 

(5) The Committee shall reco~end approval of an undercover 
operation only if a majority of its members agree, provided 
that: 

(a~ If one or more of the designees of 
th~ ~ss1st~n~ ~ttorney General in charge-of the 
Cr1m1nal D1V1s10n does not join in a recom
mendat~on for approval of a proposed undercover 
operat10n because of legal, ethical, prosecutive, 
or Departmental policy considerations the 
designee shall promptly advise the As~istant 
Attorney Gene:al and there shall be no approval 
of the establ~shment, extension renewal or 
modification of the undercover ~pcration'until 
the Assistant Attorney General has had the 
opportunity to consult with the Commissioner~ 

_(b) If, upon consultation, "the Assistant 
Attorney General disagrees with a decision by 
the Commissi~ner to approve the proposed under
cover ~perat10n, there shall be no establishment, 
extens10n, renewal, or modification of the 
undercover operation until the Assistant Attornev 
General has had an opportunity to refer the matter 
to the Deputy Attorney General or Attorney General. 

~ . (6) The Committee should consult the INS General Counsel's 
07f~c: and the ?ffi~e of Legal Counselor other appropriate 
d7v17;~n or ofhce 1n the D~partment of Justice about any 
SJgn1_1cant unsettled legal questions concerning authority for 
or the conduct of a proposed undercover operation. 

D. Approval bv the Commissioner 

The Commissioner or Associate Commissioner for Enforcement 
shall have the authority to approve Qperations recommended for 
approval hy the Undercover Operations Review Committee. However, 
only the Commissioner may authorize a proposed operation if a 
reasonable expectation exists that: 

(1) There may he a 5ignificant risk of 
violence or physical inju~y to individuals: 

(2) A circumstance specified in paragraph 
IV(A) (14) or IV(A) (15) is reasonablv expected 
to occur, in which case the undercover operation 
may be implemented only after the Deputy Attorney 
General or,Attorney General has specifically 
approved tnat aspect of t'he operation in. 
accordance with applicable law. 

E. Duration of Authorization 

- < 

(1) An underc~ver opcrati,on may not continue longer than 
is necessary to ach1eve the objective of the authorization In 
any event, s~ch an operation shall not continue lonqer tha~ six 
(6) Months w1thout new authorization to proceed. 
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(2) Any undercover operation initially approved_by a 
District Director, Chief Patrol Agent, or Regional .Comr.'lissioner 
must be reauthorized at the next higher level if it lasts longer 
than six (6) months. 

F. Authorization of Participation In nOtherwise Illegal" 
Activity 

tJotwithstanding any other provision of these guidelines, an 
undercover employee or cooperating private individual shall not 
engage, except in accordance with this paragraph, in otherwise 
illegal activity. 

(1) No official shall recommend or approve an undercover 
employee I s or cooperating private indivi~ual' s planned or 
reasonably foreseeable participation in otherwise illegal 
activity unless the participation is justified in order: 

(a) to obtain information or evidence necessary 
for paramount prosecutive purposes; 

(b) to establish and maintain cr~dibility or cover 
with persons associated with the criminal activity under 
investigation; or 

(e) to prevent or avoid the danger of death or 
seri9us bodily injury. 

(2) participation in other\"lise illegal activity which 
would be proscrihed by federal, state, or local law as a felony 
or which ",ould be otherwise a serious crime must be approved in 
advance by the Commissioner or the ~ssociate Commissioner for 
Enforcement on the recommendation of the Undercover Operations 
Review Committee pursuant to paragraphs A-D, above. The 
Commissioner I s approval is required, hm-Jever, for participation 
in any otherwise illegal activity involving a significant risk 
of violence or ph~sical injury to individuals. Approval by the 
Conmissioner or the Associate Commissioner for Enforcement is 
not required for the making of false representations to third 
parties in concealment of personal identity or the true ownership 
of a proprietary; the purchase of fraudulent documents; the 
~urchase, ownership, or possession of stolen property or contra
band; or the transportation or concealment of illegal aliens 
when neither an undercover employee nor a cooperating private 

-_individual is a m~jor participant in the scheme to transport or 
conceal illegal aliens. Approvals shall be recorded in writing. 

A recommendation to the Central Office for approval' of 
participation in such othen-Jise illeqal activity must include 
the views of the United States Attorney or Strike Force Chief on 
why the participatinn is warranted. 

(3) Participation in the purchase of fraudulent documents: 
the purchase, ownership, use, or possession of stolen property 
or contraband~ or the transportation of illegal aliens when 
neither an undercover employee nor a cooperating private 
individual is a major participant in the scheme to tra_nsport 
illegal aliens must bp approved in advance by the District 
Director or Chief Patrol A~ent. Approvals by such officials 
shall be recorded in writing. 

(4) The INS shall take reasonable steps to minimize thp. 
participation of an undercover employee or cooperating private 
individual in any otherwise illegal activity. 

(5) An undercovp.r employee or cooperating private in
dividual shall not participate in any act of violence, initiate 

o 



\ 

150 

or instigate any plan to commit criminal acts, or use unlawful 
investigative techniques to obtain information or evidence 
(e.g., illegal wiretapping, illegal mail opening, breaking and 
entering, or trespass amounting to an illegal search). 

(6) If it becomes necessary to participate in otherwise 
illegal activity that VIas not foreseen or anticipated, an 
undercover employee or cooperating private individual should 
make every pffort to consult with the Dis~rict Director or Chief 
Patrol Agent. For otherVlise illegal activity which would be a 
felony or Which would be otherwise a serious crime, the District 
Director or Chief Patrol Agent can provide emergency authorization 
under paragraph IV(D), above. If consultation with the District 
Director or Chief Patrol Agent is impossible and there is not an 
immediate and grave threat to life or physical safety (destruction 
of property through arson or bombing is to be considered a grave 
threat to life nr physical safety), an undercover employee or 
Cooperating private individual may participate in the otherwise 
illegal activity so long as he or she does not take part in and 
makes every effort to prevent any act of Violence. A report to 
the District Director or Chief Patrol Agent shall be made as 
soon as possible after the participation, and the District 
Director or Chief Patrol Agent shall submit a full report to the 
Central Office. The Central Office shall promptly inform the 
members of the Underc~ver Operations Review Committee. 

(7) Nothing in these guidelines prohibits establishing, 
funding, and maintaininq secure cover for an undprcover operation 
by making false representations to third parties in concealment 
of personal identity or the true ownership of a proprietary 

. (e:~:, false statements in obtaining driver's licenses, vehicle 
registrations, occupancy permits, and business licenses) when 
such action is approved in advance by the appropriate District 
Director or Chief Patrol Agent. 

(8) Nothing in paragraph F(S) or (6), above, prohibits an 
undercover employee Or cooperating private individual from 
taking reasonable measures of self-defense in an emergency to' 
protect his or her o'<m life or the life of others against 
wrongful force. Such measure shall be reported to the District 
Director, Chief Patrol Agent, United States Attorney, or Strike 
Force Chief as SOon as possible. 

(9) If a serious incident of violence should occur in the 
course of the criminal activity under investigation and an under
cover employee or cooperating private individual partiCipates in 
any fashion in such serious incident of violence, the Dist~ict 
Director or Chief Patrol Agent shall immediately inform the 
Central Office. The Central Office shall promptly inform the 
Assistant Attorney General in 'charge of the Criminal nivision. 

G. Authorization for the Creation of Opportunities for 
Cr~minal Ac~ivitv 

(1) Entrapment shOuld be scrupulously avoided. Entrapment 
is the inducement or encouragenent of an individual to engage in 
criminal activitv in which he or she would otherwise not be 
dis~osed to engage. 

(2) In addition to complying with any legal reqUirements, 
before approving an undercover operation involving an invitation 
to engage in criminal activity, the approving authority should be satisfied that: 

(a) The corrupt nature of the activity is 
reasonably clear to potential subjects; 
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(b) There is a reasonable indication th~t,t~e 
und?rcover operation will reveal criminal act1v1t1es; 
and 

(cl The nature of any i~ducement is not ~n: I 
' "bl in view of the character of the Cl:"1ml.na Jus~l.~l.a ,e h'ch the individual is invited to engage. actl.vl.ty l.n '<I l. 

t t inducements may be ( 3) Under the law of en rapmen " ble 
' 'd 1 though there l.S no reasona offered to an indl.vl. ua ,even 'ndividual has engaged, or is 

indication that the pa,rt1Iculartl.'~l.'tv that is' properl" under 'ng in the crl.ml.na ac _ . , 
engagl., ' , I no such undercover operat10n, 
investl.gat1on. Non~~~e ~s~he specific written authorizat10," 
shall be app~ov~d Wl. o~ th Undercover Operations Revl.ew 
of the C0rnr.1l.SS10ner un eRS e . nsofar as 
Commi ttee determines (see paragraph C, above), l. 
practicable, that either: 

(a) there is a reasonable indication, based on 
information developed th:ough in~ormants or oth~r or 
means that the subject l.R engagl.ng, ~as enfgage"'lar 
: . likelv to engage in criminal activ1ty 0 a S1ml. l.S . 
type; £! 

f " al ac.ivity has (b) the opportunity or Crl.m1n _ '., 
been structured so that there is r 7ason for bell.eV~~g 
that persons drawn to the oppo:tun1ty, o~ br~uf~~ 
it, are predisposed to engage 1n the con emp a 
criminal activity. 

, the decision to offer (4) In any under~ov:-r, operat~~n'to otherwise invite an 
an inducement to an ,l.nd1~1d:uall" t' 'ty shall be based 
inrlividual to engage 1n Cr1ml.n~ ac 7V1 , 
solply on law enforcement consl.deratl.ons. 

H. Authorization of Investigative Inter?iews that 
Ar~ Not Part of an Undercover Operatl.on 

" of these guidelines, Notwi thstandin,9 anr othe,r pro~~StO~re not part of an 
routine inve~tig:,tl.ve 1n~erv~~~~cte~ without the authorization 
undercover opera~l.~n may d e'~hout compliance with paragraphs IV 
of the Central Off( l.~e a~ (;t These include so-called "pretext" 
(B) and (C) ,and V, A an . . ee uses an alias or cover 
interviews l.n Whl.chh~n IN\ emp/eo{ationshiP with the INS. identity to conceal 1S or er 

, d not apply to an investigative However, this authorl. ty oes , t listed in para-
h t ' lves a sensitive C1rcums ance 

interview t a l.nv~ , ' t' interview involving a sensitive 
graph IV(A). Any l.nvest~qa l.V~ew that is not conducted as part 
circumstance -- even an ,l.ntervl. only be approved pursuant to 
of an undercover operatl.on -- may h V (A) (B) (C) and (D) 
the procf'dures set forth in paragr~rftcej or' pu;suant to the, 
(Applications re:erred to ,~e~tr.~lparagr~Ph IV(D) if a,pplicable. emergency authorl.ty prescrl. e l. 

MONITORING AND CONTROL OF' UNDERCOVER OPERATIONS VI. 

A. Continuing Consultation with United States Attorney 
or Strike Force Chief 

f undercover operation, the Throughout the cou~se 0 a~YA ent or his or her designee 
District Director,or,Ch~~f P~~~Othegunited States Attorney or 
shall consult p~rl.Odl.C~'sYo;l.her designee concerning the plans, 
~!~!~~s~O!~~ ;~~f~i~~te~ problems of the operation. 
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D. Serious Legal, Ethical, Prosecutive, or Departmental 
Polic~ Questions, and Previously Unforeseen Sensitive 
Circur.lstances 

(1) In anv undercover operation, the District Director or 
Chief Patrol Agent shall, after consultation with·the United States 
Attorney or Strike Force Chief, consult with the Central Office 
whenever a serious legal, ethical, prosecutive, or Departmental 
policy question is presented by the operation. The Central 
Office shall proMptly inform the Department of Justice members 
of the Undercover Operations Revie\'l Committee of any such . 
question and its proposed resolution. . 

(2) This procedure shall be follo\Oled if an undercover 
operation is likely to involve one of the circumstances listed 
in para~raph IV(A) and either (a) the District Director's or 
Chief Patrol Agent's application for undercover operation 
approval did not conteMplate the occurrence of that circumstance 
or (b) the undercover operation was approved by the District 
Director or Chief Pntrol Agent under his own authority. In such 
cases the District Director or Chief Patrol Agent shall also 
sub~it a written application for continued authorization of the 
operation or ~n amendMent of the existing application pursuant 
to par~graph IV(A), above. 

(3) tlhenever such a new authorization or amended authori
zation is required, the INS shall consult with the United States 
Attorney or Strike Force Chief and with the Department of Justice 
mer.lbers o~ the Undercover Operations Review COr.u:littee on whether 
to modify, suspend, or ter~inate the undercover operation pending 
full processing of the application or amendMent. 

(4) After the institution of formal legal charges against 
a sUhject, concurrence hy the United States Attorney or Strike 
Force Chief must be received before an undercover employee or a 
cooperating private individual can be allo\.,ed to attend a 
meeting bet\oleen the subject and his or her lawyer. 

C. Annual Report Of Undercover Operations Review 
Cor.lMittee 

(1) The Undercover Operations Review Committee shall retain 
a file of all applications for approval of undercover operations 
subJ11itted to it, together with a written record of the Committee's 
action on the applications and any ultimate disposition by the 
Commissioner or Associate Commissioner for Enforcement. The INS 
shall also prepare a short summary of each undercover operation 
approved by the COMMittee. These records and· summaries shall be 
available for inspection by a designee of the Deputy Attorney 
General or of the Assistant Attorney General in charge of the 
Criminal Division. 

.. (2) On an annual basis, the Committee shall submit to the 
Co~issioner, Attorney General, Deputy Attorney General, and 
Ass~stant Attorney General in charge of the Criminal Division, a 
\Olri tten report sU!Tlr.1arizing: la) the types of undercover operations 
approved and (b) the major issues addressed by the Committee in 
reviewing applications and how they were resolved. 

D. Preparation of Undercover Emplovees 

. (1) The Dis~rict Director, Chief Patrol Agent, or a 
des~gnated superv1sory officer shall review with each undercover 
employee prior to the ~employee's participation in an investigation 
the conduct that the undercover employee is expected to unde~take ' 
~nd o~h~r .condu~t which is expected during the investigation. 
The D~.strl.ct D~rector, Chief Patrol Agent, or designated 
supcrv~sory off~cer shall expressly discuss with each undercover 
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employee c.ny of the circumstances specified in paragraph IV'(A) 
which are reasonably exnected to occur. Each undercover employee 
shall be instructe~ ge~erally and in relation to the proposed 
undercover operation that he o~ she shall not participate in . 
an" ar;t of violence, initiate or instigate any plan to comrn~t 
criminal acts, use unlawful inves~igative techniques to obtain 
information or evidence, or engage in any conduct that would 
violate rest~ictions on investigative techniques or INS' conduct 
contained in DepArtment policy, and that, except in an emergency 
si tuation, he or she shall not participate in any othennse 
illegal activity for which authorization has not been obtained 
under these guidelines. \lhen the INS learns that persons under 
investigation intend to cOnr.lit a violent crime, any undercover 
enployee used in connection with the investigation shall be 
instructed to try to discour~ge the violence. 

(2) To the extent feasible, a similar review shall be 
cOJ1ducted h;' a case officer ",ith 'each cooperating private 
individual. 

E. Review o~ Undercover E~Dlovee Conduct 

(1) From time to time during the course' of the investigation, 
as is pr~cticable, the District Director, Chief Patrol Agent, or 
designated supervisory officer shall review the act~al conduct 
of the undnrcover eMployee, as well as the e~ployee s proposed 
or reasonablv foreseeable conduct for the remainder of the 
investig<ltio~, lwd shall make a determination whether the 
conduct of the enployee h~s been permissible. This determination 
shall be conununicated to the undercover empl "'yee as soon as 
practicable. Any findings of impermissible conduc~ sha~l be 
promptly reported to the Commissioner, and co~sultat~on w~~h the 
Commissioner sh~ll be undertaken before the employee cont~nues 
his or her participation in the investigation. To the extent 
feasible, a similar review shall be made of the conduct of each 
cooperating private individual. 

(2) A SUr.1Marv memorandum report shall be 5ubnitted at the . 
conclusion of an undercover operntion and shall include information 
concerning usc of false representations to third parties in con
ceulment of personal identity or the tnle ownership.of a proprietary 
for establishing, funding, and maintaining secure cover for an 
undercover oper<ltion, The report shall also contain information 
concerning any othenJise illegal activity engaged in by an 
undercover employee or cooperating private individual. It shall 
be subMitted to the District Director, Chief Patrol Agent, or 
designated supervisory officer, and copies shall be su?mitted to 
the Regional and Central Offices. 

(3) Additionally, a written report on participation iD any 
otherwise illeoal activity which would be proscribed by federal, 
state, or locai law and which is not routine to the investigation 
shall be made by an undercover eMployee to the District Director, 
Chief Patrol Aaent, or designated supervisory officer, with 
copies to the R~gional and Central'Offices, as soon as possible 
af~er the participation in the othe~wise illegal activity. To 
the extent feasible, a similar report should be made on the 
cond\lct of each cooper<lting private' individual. 

F. Deposit Of Proceeds; Liquidation Of Proprietaries 

Whenever a pr~prietary with a net value over $50,000 is to 
be liquidated, ~old, or otherwise disposed of, the INS, as r.luch 
in advance ilS the Cor.unissioner or his or her designee shall 
determine is practicilble, shall report the circumstances to the 
Attorney General and the Comptroller General. The proceed~ of 
the liquidation, sale, or other disposition shall be depos~ted 
in the Treasury 0= the United States as receipts. 

a 
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VII. Rr::SERVATION 

These guinelincs on the use of undercover operations are 
set ,forth ,solely for the purpose of internal Department of 
JUSt1c~ gU1dance. They are not intended to, do not, and may not 
be rellen upon to create any rights, substantive or procedural 
enforr.eahle at lin·] by any party in any matter, civil or crimina'l, 
and they do not place any limitations on othenvise 1awfu' 
inve~tigative or litigative prerogative~ of the Department-of 
LTust1ce. 

Attorney 

Date: Effective March 19, 1984 ~ 

/"I",,*, r' /0 _ .. " ~ / 

UNITED STATES GOVERNMENT 

memoTandurrl 
~~'Headquarters Re' f 

V1ew 0 Sensitive Investigative Activities 

TO. All SACs 
All Country Attaches 

Current DEA policies require th 
prior Headquarters approval for at f!e~d management obtain 
tive activities. I am expandi ~~ a1n types of investiga
r!quir~ng such approval to inc~~d e list of activities 
f1nanc1al, legal, political e any situation having a 
that would make it of a _se~s~~iPU~lic relations aspect to it 
i~ation o~ approval authority sh~~ldnature. This central-
d1Scourag1ng the pUrsuit of su h in no way be viewed as 
is only to aSSure that the ~ activities. The intent here 
being- conducted with the f ~~t~Vity is well planned, and is 
of Headquarters management~ nowledge and specific approval 

Part I. Activities Currently 
- Requiring Headquarters Approval 

By way of reference, the fc'lowi 
al~eady require Headquarter; appng i~vestigative activities 
th1S memorandum: rova and are not affected by 

1 • Any Single PE expenditure i 
Division/Country Office qua~t:~~esslolf 201 of a Pield 
A). y a owance (see 6134.22 

l 

" 

2. 

3. 

4. 

155 

PI expenditures in excess of $10,000 per informant per 
quarter (see 6134.22 B). 

Utilization of a Pederal prisoner as an informant (a •• 
6612.1 A). 

See~ing the dismissal o~ a criminal charge against a 
defendant/informant (see 6612.1 G4). 

5. Deviation from domestic policies as to informant devel
opment and handling by for~ign offices (see 6612.1 H). 

6. Poreign office establishment of informants (see 6612.1 
I). 

7. Recommending the dismissal of a case in lieu of 
disclosing an informant's identity (see 6612.36 C). 

8. Payments to foreign informantQ in sensitive diplomatic 
situations (see 6612.42 D). 

9. PI expenditures for informant protection (see 6612.43 
B). 

10. PI expenditures in excess of $500 to another agency's 
informant in a non-DEA controlled case (see 6612.43 C). 

11. -Blacklisting- an informant (see 6612.52 B and C). 

12. Ent~ring L~ informant in the Witness Protection Program 
(see 6612.7). 

13. Use of nonagent DEA personnel in an undercover operation 
(see 6621 D). 

14. Use of a flashroll in excess of $100,000 (see 6623 A). 

15. Use of trafficker-furnished funds in excess of $50,000 
or substitution of DEA funds in excess of $5,000 (see 
6625.21). ' 

16. Any reverse undercover/proprietary/money laundering 
operation (see 6626.1). 

17. Nonseizure of drugs (see 6626.8)~ 

18. Decoders, Consensual Non-Telephone, and Non-Consensual 
Intercepts jsee 6631). 

19. Special Enforcement Operations (see 6682). 

Not included in the above list are activities which req~ire 
after-the-fact notification of Headquarters (i.e., shootings, 
assaults, etc.), or activities of an administrative nature 
(e.g., approval for certain types of travel, the establisb-' 
ment of a State and Local Task Porce, etc.). 

Part II. Additional Activities Henceforth Requiring 
Headquarters Approval 

Henceforth, the following additional activities may only be 
conducted with prior Headquarters concurrence. Requests for 
concurrence will be via a written plan (memorandum or tele
type) to the appropriate Drug Section Chief. The Drug 
Section Chief will coordinate the proposal with appropriate 
H~adquarters elements. If exigent circumstances preclude the 
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submission of a prior written plan, approval may be sought 
via telephone, with a written plan submitted as soon there
after as possible. 

The plan will cover the following points in sufficient detail 
for Headquarters to make an informed judgement: 

1 • 

2. 

3. 

a) Identify the activity for which approval is being 
sought (e.g., -Entering an Undercover Lease for an 
Apartment-), along with the file number and G-DEP 
identifier of the investigation(s). 

b) Explain the circumstances which led up to the pro
posal (i.e., the basis for doing it and the objec
tive being sought). 

c) Explain the planned activity in full detail. 

d) 

e) 

Summarize the significance of the investigation. 
Co 

Report the views of the appropriate prosecutor on 
the planned activity. Generally, this will be the, 
U.S. Attorney's Oftice. If the case is to be prose
cuted non-F~derally, this will be the appropriate 
state prosecutor. If a planned activity in a non- , 
Federal case involves a potential violation of 
Federal law, then the views of both viii be' obtained 
and so reported. 

Any investigation, or se'ries of parallel investigations 
directed against the same targetted group, in which it 
is anti ci~ ,ated that projected expenditures will exceed 
$500,0'~ through any combination of PE, PI, or operating 
costs (do not include flashrolls in this calculation). 

The Drug Section Chief viII coordinate this proposal 
with AA and CC. Approval levels are as follovs: 

$500,000 to $1,000,000: AD 
$1,000,000 to $1,500,000: AD 
$1,500,000 C~ more: A 

Any procurement of property exceeding $2500, or any 
lease exceeding $2500 or 30 days duration, in connection 
with an undercover or surveillance operation. 

Note that 6133.23 presently requires that such matters 
be coordinated with Headquarters. This is nov modified 
such that specific approval must be obtained via written 
plan. 

The Drug Section Chief will coordinate the proposal vith 
CC and AA, and upon mutual concurrence, AD viiI be the 
approving official. 

Any proposed use of a bank or other financial institu
tion to manipulate, issue, deposit or transfer funds, 
either DEA or trafficker-furnished (other than the use 
of a safety deposit box). 

Field management should consult with ANC via telecon on 
the methods to be utilized in handling and accounting 
for the funds prior to submitting the written plan. !be 
Drug Section Chief viII coordinate the proposal vith OC 
and AA, and upon mutual concurrence, AD viII be the 
approving official. 
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7. 

8. 

9. 

" 

157 

Any proposed entry into an indemnity agreement or pur
chase of an insurance policy. 

The Drug Section Chief will coordinate the proposal vith 
CC and AA, and upon mutual concurrence, AD viII be the 
approving official. 

Any proposed undercover operation that will involve the 
use of generated proceeds to offset expenses connected 
vith the operation. Also see 6625. 

Field management should consult with ANC via telecon on 
the met.hods to be utilized in handling and accounting 
for the funds prior to submitting the writter. plan. The 
Drug Section Chief viiI coordinate the proposal vith CC 
and AA, and upon mutual concurrence, AD viii be the 
approving official. 

Any proposed activity in which an undercover agent or 
informant will be put in a situation in which he/she 
may likely obtain privileged information. This 
includes, but is not limited to situations where the 
undercover agent or informant poses as an attorney, 
clergyaan, physician, or media representative. Also see 
6612.35 and 6632.41 A. 

The Drug Section Chief will coordinate the proposal with 
CC, and upon mutual concurrence, AO will be the 
approving official. 

Any proposed domestic situation in which the undercover 
a?ent or informant may be required to participate in a 
vlolent crime, or an activity that is proscribed by 
Federal. law as a felony, or is a felony or other serious 
violati~n of state.law such as burglary or theft 
(excludlng activitles conducteu in the course of offi
cial duties such as the POssession of controlled 
substances or other contraband, or the making of false 
representations to third parties in the concealmp.nt of 
personal identity or the ownership of a proprietary). 
Foreign operations are governed by Chapter 65. 

The Drug Section Chief vill coordinate the proposal with 
CC, and upon mutual concurrence, will forward the pro
posal through the chain of command to the AJministrator 
for final approval. 

Any proposed situation in v~ich the undercover agent or 
informant is expected to be arrested and viII seek to 
perpetuate the undercover operation should an arrest 
occur. 

The Drug Section Chief viiI coordinate the proposal vith 
CC, and upon mutual concurrence, will forward the pro
posal through the chain of command to the Administrator 
for final approval. 

Any proposed situation in vhich ~he undercover agent or 
informlnt viII be required to give sworn testimony or 
affidavits in any proceeding iq art undercover capacity. 

The Drug Section Chief viII coorainate the proposal vith 
ee, and upon mutual concurrence, viII forvard the pro
posal through the chain of command to the Administrator 
for final approval. 

o 
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10. Any proposed activity which poses the threat of serious 
financial or physical harm to an innocent third party, 
or which Could result in significant civil claias 
against the united States (whether in tort, contract, or 
claim for just compensation for the -taking- of 
property) • 

The Drug Section Chief will coordinate the proposal with 
CC, and upon mutual concurrence, will forward the pro
posal through the chain of command to the Administrator 
for final approval. 

11. Any undercover investigation of a corrupt public 
official (i.e., one who serves in an elected or 
appointed authoritative position of public trust in a 
Federal, state, local or foreign government), or any 
other person the investigation of whom could be expected 
to cause significant media attention. 

The Drug Section Chief will coordinate the proposal with 
CC, and upon mutual concurrence, will forward the pro
posal through the chain of command to the Administrator 
for final approval. 

CC: AA, CC, AP, AO, DO, OMG, AMC 

Attachment 2 

Subject _____ _ Submitting SAC ______ _ 

Case -------
G-DEP Classification ---------
I.' Type of Pro~ . 

(check morethan one if applicable) 

Reverse U /C ' 
-Proprietary 
-High Projected Cost 
-Lease/Procureinent of Property 
-Use of Bank/Financial Institution 
-Indemnity Agreement/Insurance 
-Policy 

Use of Gentlrated Proceeds 

II. If a Reverse U/C 

No Actual Drug Required 
-Flash 
-"emporary Release 
-III E Furnishing 
-,Sham 

Essential Chemical 

Field Division _______ _ 

Date Received at Drug Section ___ _ 

_Potential Acquisition of. Privileged Information 
Potential Participation irl- a Crime 
Arrest in U /C Capacity 

_Sworn Testimony in U /C Capacity 
_Potential Harm to Third ~arty 
_Sensitive Target 

Type and Quanlty of Drug 'Substance 

I 
1 

t 

t 
)i 
i~ 

{ 
f 

'. 

Source of Drug/Substance/Chemical: 

_DEA Laboratory 

___ Office Evidence Custodian 

___ Commercial 

___ Trafficker Furnished 

___ Other (specify) 
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Subject : ___ _ 
Case No. : ___ _ 

Fully Coordinated with Laboratory Chief 
_Yes No _Not Specified 

___ From Submitting Office's Stockpile 

___ To be Drawn from Stockpile of Other 

Offices: 
~S~p7ec~i~fy~------

Specify 

If a P~armaceutical Preparation, Fully 
Coordinated with 00: __ Yes No 

III. If Other than a Reverse U/C, Give Full Details: 

IV. Targets 

(a) Qndicate which targets are preselected 
C:I~ ,lor U. If none, explain 
slgmflcance in traffic and basis for 
exception to the preselection policy): 

(b) Documentation of signlticance in tratric 

_PreviOUS buy/sample 

_Undercover Agent conversation 

_Verified Intormant conversation 

_Titlem 

_Other Agency Information 

(ipeclty) 

Subject::...-____ _ 
Case No.:, _____ _ 

(e) Previous rue references: 

Numbers G-DEP Code 



$ 

_.", 

V. Other Objectives 

Targetted Assets: 

s 

VI. Basis for Using this approach in lieu 
of more traditional methods: 

vn. Coordination 

(a) Concurrence of U.s. Attorneys 
_Yes No 

(b) Joint or Unilateral Investigation 

(c) If joint, specify other agency: 

VID. Seeurity - (synopsize measures for each): 

(a) Site 

(b) UIC Agent/lnformant 

(c) Money 

(d) Drugs 

Overall Evaluation of Security Measures: 

160 

Targetted Drug/Lab Seizures: 

Subject:, ___ _ 
Case No.:. ____ _ 

(d) What agencies have been coordinated with? 

___ Concur 

Non Concur 
----: 

X. Overall assessment by Of~ice of Chief 
Counsel: .; 

Non Concur 

XI. C~Recommendation (as required) 

M Concur:...-_____ _ 

No~ncur~ _______ _ 

AT Concur'--_____ _ 

NonConcurr _______ _ 

Special condition by either: 

-, 
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(Signature) 

(Date) 

(Signature) 

(Date) l' 

(Signature) 

(Date) 

(Signature) 

(Date) 

Subject:, ___ _ 
Case No., ____ _ 



$ 

xu. ~vals/Endorsements: 
(a) Deputy Assistant Administrator tor 

Operations 

(Date) 
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Subject: ______ _ 
Case No: ______ _ 

_Concur 

Non-Concur 

(b) Assistant Administrator tor Operations 

(Date) 

(c) Deputy Administrator 

(Date) 

~~l Administrator 

--. . 
(Date) 

Activity 

a. Reverse Undercover 
(Non III E and not 
requiring a Field 
Laboratory to supply 
drugs, chemicals or 
sham) 

b. Reverse Undercover Operation 
(Non III E but requiring a 
Field Laboratory to supply 
drugs, chemicals or sham) 

c. Reverie Undercover Operation 
(III E) 

'11 

_Concur 

Non-Concur 

_Concur 

__ Non-Concur 

_Concur 

Non-Concur 

Attachment 3 

ctivltles 

Coordination 
Required With 

ee 

ee, AT 

ee, AT 

Approval 
Required From 

DO 

DO 

A 

i 
I 

;1 
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d. Proprietary Operation ee, AA (and AT 
If drugs, chemicals, 
or sham to be supplied 
by a field laboratory) 

to. Projected expenditures In an ee, AA 
Investigation will exceed AO 
$500,000 

f. Projected expenditures In an ee, AA AD Investigation will exceed "" 
$1,000,000 

g. PrOjected expenditures In an ee, AA A Investigation will exceed 
$1,500,000 

h. Procurement of pre.party ee, AA AO exceeding $2500 or lease 
exceeding $2500 "" 30 days 

I. Use of bank or financial ee,AA AO Institution 

j. Indemlty agreement/lnsurance ee, AA AO policy 

k. Use of generated proceeds ee, AA AO 
I. Potential acquisition of ee • AO privileged informetion 

m. Potential participation 
In a crime 

ee A 

n. Agent or informant may be 
arrested In ulc capacity 

ee A 

o. Agent or informant will give 
sworn testimony In u Ic 

ee A 

capacity. 

p. Potential harm to third ee A 
~rty 

q. Target is corrupt officials ee A 
or otherwise sensitive 

NOTE: Where a proposed operatlun Involves more than one of the above activities 
(e.g., a proprietary requiring the entry of a lease), the coordination 
required will be cumulative. and the approval level required will be the 
highest official called for among those activities. 
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THRESHOLD STANDARD FOR SENSITIVE OPERATIONS: DEFINITIONS 

Question No.6. Both of you have referred in your testimony to the problem of 
defining a "political or religious organization" for purposes of applying the higher 
threshold standard mandated by the bill for investigations targeting such groups. I 
agree that this will be a difficult problem, but not an unprecedented one. 

The current FBI guidelines use similar terms in the provisions defining "sensitive 
circumstances," under which approval at the level of the undercover operation 
review committee is required. I assume there is some working definition that is a~ 
plied in deciding whether or not a case targeting an allegedly political or religious 
group involves sensitive circumstances. 

Why would it be any harder to come up with a definition of these terms in the 
context of what threshold standard is applicable, than it is in the context of what 
level of the Bureau has authority to approve an operation? 

We would welcome your suggestions on how to define these and other terms in 
the bill, but the problem hardly seems insurmountable. Do you agree? 

Response to question No.6. The Attorney General's Guidelines on General 
Crimes, Racketeering Enterprise, and Domestic Security I Terrorism Investigations, 
Section II, paragraph C(l), provide that a general crimes investigation may be initi
ated by the FBI when facts or circumstances reasonably indicate that a Federal 
crime has been, is being, or will be committed. 

The standard of "reasonable indication" is, of course, lower than probable cause. 
In determining whether there is reasonable indication of a Federal criminal viola
tion, a Special Agent my take into account any objective facts or circumstances that 
a prudent investigator would consider. However, the standard does require specific 
facts or circumstances indicating a past, current, or impending violation. There 
must be an objective, factual basis for initiating the investigation; a mere "hunch" 
is insufficient. Section II, Paragraph C(3), further provides that the FBI supervisor 
authorizing an investigation must ensure that the facts or circumstances meeting 
the standard of reasonable indication have been recorded in writing. Thus existing 
guidelines create an objective threshold standard for initiating an undercover oper
ation, make an identifiable official accountable for initiation of the operation, and 
require documentation of the decision to create a "paper trail" of the initiation of 
the operation. 

Clearly, there is a threshold which must be met before initiating any investiga
tion, undercover or otherwise. In addition, if there is a reasonable expectation that 
the undercover operation will involve sensitive circumstances, review by the Crimi
nal Undercover Operations Review Committee and approval by the Assistant Direc
tor, Criminal Investigative Division, or the Director is required. The threshold 
standard of reasonable indication together with review by the Criminal Undercover 
Operations Review Committee and approval by the Assistant Director or Director 
ensures that there are adequate grounds for commencing the investigation, and that 
the undercover operation will be conducted in a lawful manner. In our opinion, this 
is the preferred approach. 

The approach of S. 804 is to establish such a high threshold, probable cause, for 
undertaking undercover operations in which there is some risk of interference with 
the First Amendment rights or privileged relationships that the opportunity for 
such an investigation is virtually eliminatc-d. 

The probable cause standard is the threshold for obtaining an indictment, a 
search warrant, or for making an arrest, events which most often occur at the end 
of an investigation. If probable cause existed, there would generally be little need 
for an undercover operation as an indictment could be obtained and arrests made. 
The effect of the probable cause standard in S. 804, therefore, is to stand the crimi
nal justice system on its head and prohibit undercover investigations of individuals 
or other entities that claim to be "political" or "religious." Some groups claiming to 
be "political" or "religious" have proven to be involved in criminal activity. 

The Attorney General's Guidelines permit the investigation of persons or entities 
that are, or claim to be, religious or political if there is a reasonable indication that 
Federal laws are being violated. In addition, the Criminal Undercover Operations 
Review Committee and the Assistant Director, Criminal Investigative Division, or 
the Director must be satisfied that the undercover operation is necessary to investi
gate a serious criminal problem, that the risks of harm to individuals and institu
tions are minimized and that all constitutional and other legal requirements are 
met. 

The approach of the Attorney General's Guidelines serves to avoid much litiga-' 
tion. As stated in the response to question four, we do not believe that Sec. 3803(e) 
will serve to keep S. 804 from causing endless litigation. We believe thelt we will 
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"FORMAL INTERPRETATIONS" UNDER SEC. 3801 (c) 

notfc!S~rfo~~18in'f!t:p::£a~~~~~~f\h~ngu~d1 in ~r~p0teseddedsection 3801(c~/ for 30-day 
general apflication " as J d W b e mes IS m n to refer to matters of 
operationa application ott~: gu:d~~~~up~~t~~l~~s f~cSttisml'tounaYt~ rather MthanJto the 
assumed As you may kn f h " Ions, as r. ensen 
recomm~ndation was the °.his~~: DetpaertmmOetlVt,atlons forllinclusion ~f this legislative 

n s Ullusua y narrow mterpretation of 
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"public official" under the FBI undercover guidelines. The Senate Select qom~~ttee 
found "that several other words and phrases in the guidelin~ had been gIven mte
pretations' plainly inconsistent with their ordinary meamngs, and that non~ of 
those 'interpretations' had been s~bmit~': to .Congr~ss. . 

Assuming that the intent of thIS prov.18IOn 18 cl!irlfied, .and that, If necessa~, an 
exception is established for cases in whIch comphanc~ WIth the advance notIce ~e
quirement would delay ongoing investigations, what 18 the response of the JustIce 
Department to this proposal? 

Response to question No.8. Sec. 3801(c) would require that the Attorney ~en~ral 
submit to Congress every amendment and "formal interpretatio~" of the GUI~elll~es 
thirty days prior to their promulgation. The Departm~nt .of JustIce has ~o ObjectIOn 
to transmitting to Congress any new or a~ende<;l GUldehnt;s o~ respondm~ to. Con
gressional requests regarding the manner m WhICh the GUldehne~ are. be~g ~nter
preted. There is now no established formal procedure through ~hlCh bmdmg mter
pretations of the G~ide~ines are p~omulgated; rather they a,re mte~preted t~~ough 
experience and apphcatIon to speclfic fact patterns. The ~BI s w:orking defimtI?~ of 
"public official" referred to in the Committe~ ~port 18 an mformal defimtIOn, 
adopted by the FBI in its application of the GUI~ehnes, th8:t m~y be cha~ged. ~t any 
time if experience should show that a broader mterpretatIon 18 approprIate, It has 
not been adopted at the Departmental level. Should experience .sho~ a need for 
gre&.ter clarity or a change in procedure, an amendment of the GUldehne~ would be 
sought .. However, should a "formal i~terp~etation" procedur~ l?e esta~~18hed, and 
the reporting requirement now con tamed m the statute be hml~ to mat~rs of 
general application" adopted at a Departmental level, rather th~n l!lterpretatIO!l~ of 
particular fact situations, the Department would ~aye no objectIon to pr?Vldmg 
notice of such interpretations to Congress. The prOVISIon should, of cour:se, ~nclud~ 
an exception in cases wherein the notice requirement would harm ongomg mvestI
gations. 

"PRETEXT INTERVIEWS" 

Question No.9. Judge Webster's. tes~imony e~press~s co?~ern about the effect of 
the threshold standards on "routme pretext mterVIews. . Undt;r w~at ~lrcum
stances would it be necessary for an. F~I ~ent to c.on~eal h18. r~latIonshlp WIth the 
Bureau, if there is n.o~ a reas,;mable. m~lcatIon of crImlpal actIVl.ty, ?r o~ some other 
activit'· properly subject to mvestIgatIon under apphcable guldehnes. Could you :t ? 
give some examples. . ." . h d fi . 

Does the FBI have working definition of a "pretext mtervlew ? If so, IS tee Im-
tion incorporated into guidelines? . 

If pretext interviews ought to be excluded from the scope of t~reshol~ requl~e
ments, can you suggest language that will provide suc~ an e~cel?tIOn, whIle retain
ing the reasonable indication standard for full-fledged l~vestIgatIons, as the under-
cover guidelines now provide? ,. .. . . .. . 

Response to question No.9. As a part of ~he FBI s ~nv:estIgatIve responslblhtIes, It 
is necessary to gather information about WItnesses, vIct~ms, and. others not engaged 
in criminal activity. The names, addresses, and other mformatIon about such per-
sons are essential to the investigative process. . 

It may also be necessary for a Special ~g~nt to as~ume an identity o~her th~n hl.S 
own on limited occasions in order to obtam mformatIOn about the locatIOn or IdentI
ty of persons held hostage; to locate a fugitive; to con1uct a s~,rveil!,a~ce,. or. to ~ess 
the reliability of a person who has provided a questIonable lead m an mvestIga-
tion. . l' .ted 

The use of a pretext interview in circumstances such as these 18 a very lml 
use of the undercover technique. Sec. 3803(aX1) wo~ld have th~ effec~ of transform
ing any pretext interview into an undercover operatIOn. We beheve thIS to be unnec-
essary and unwarranted. ,. . . 

In our opinion, the Attorney General s GUI~elmes on .Ge~eral Crimes, Racketeer
ing Enterprise, and Domestic Security/Terrorism Inv~tIgatIon and Under~over Op
erations together with FBI and Department of JustIce rules and regulatIOns ad~ 
quately control the use of this technique. For example, the Attorney. Gene~al s 
Guidelines on General Crimes, Section II B(6Xf), prOVIdes th~t pre~xt mterviews 
may be used during preliminary inquiries, except that pretext mterviews. of a I?0ten
tial subject's employer or co-workers cannot be conducted unl~ss .the mterviewee 
was the complaintant. Additionally, the Attorney Gene~al's GUldehn~s on ~BI Un
dercover Operations, Section K, provide that any. intervIe~, even an m~rvle~ that 
is not conducted as part of an undercover operatIon, that mvolves senSItIve circum-
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stances may be approved only after review by the Criminal Undercover Operations 
Review Committee. Clearly, therefore, the technique is limited and controlled. 

Finally, although "pretext interview" is not defined in the Guidelines, and under
cover operation is defined. By memorandum to the Attor'ney General, dated JUly 20, 
1981, an undercover operation was defined as "a method of conducting a series of 
related investigative activities over a period of time utilizing an 'undercover employ
ee' as defined in the Attorney General's Guidelines on FBI Undercover Operations." 
This definition makes it clear that when an Agent assumes an identity other than 
his own and engages in a series of related investigative activities, including pretext 
interviews, over a period of time, the Agent's investigative activities will be consid
ered an undercover operation and be governed by the Attorney General's Guidelines 
on FBI Undercover Operations. 

OPPORTUNITY TO COMMIT A CRIME 

Question No. 10. Mr. Neal stressed, in his testimony, that the FBI undercover 
guidelines do not require a predicate of "reasonable suspicion" before an undercover 
operative offers an outside party an opportunity to commit a crime. Since this 
touches upon one of the most controversial features of undercover operations, it 
may be worthwhile to explore the provisions of the guidelines in this regard. 

Paragraph J(3) of the undercover guidelines authorizes the offering of induce
ments to commit a crime under thr<*l circumstances. The existence of a reasonable 
indication of criminal activity is om. of the three. The second is the structuring of 
the opportunity for illegal activity in such a way as to attract only those predis
posed to commit the crime. The third circumstance, in which neither reasonable in
dication nor a properly structured opportunity need exist, requires the specific writ
ten authorization of the Director. 

In those circumstances in which the Undercover Operations Review Committee 
has approved the offering of inducements to commit a crime, how many cases have 
involved the existence of a reasonable indication? How many have involved a prop
~rly structured opportunity? 

What is the justification for permitting this activity upon the Director's written 
authorization, without meting either of the other tests? How many times has this 
authorization been given? 

Response to question No. 10. Generally, in those circumstances in which the 
Criminal Undercover Operations Review Committee has recommended and the Di
rector or designated Assistant Dire<!tor haf, authorized the offering of inducements 
to commit a crime, there has been a reasonable indication of criminal activity, and 
the opportunity for illegal activity has been structured so that there is reason to 
believe that persons drawn to it are predisposed to engage in the contemplated ille
gal activity. We can recall no undercover operation, other than some of the early 
"sting" operations in which stolen property was purchased at law enforcement store 
fronts, in which the offer of inducements were based solely on a properly structured 
opportunity. 

It is the policy of the Department of Justice that, except in the most extraordi
nary circumstances, no undercover operation will be approved that is not based 
upon a reasonable indication of criminal activity and not structured in a manner to 
clearly camonstr:lte the predisposition of those persons under investigation. 

We are aware of no instance in which the Director has authorized an undercover 
operation that was not based upon a reasonable indication of criminal activity or a 
properly structured opportunity for illegal activity. The Attorney General's Guide
lines on FBI Undercover Operations provide for such an authorization because there 
may be situations involving a threat to life, of great property damage, or other ex
traordinary law enforcement considerations, that do not fit neatly into Section 
J(3Xa) or (b). 

LITIGATING THE THRESHOLD STANDARD 

Question No. 11. I share your concern that a statutory threshold standard for ini
tiation of an undercover investigation might become an invitation to litigation over 
collateral issues in the context of a criminal prosecution. S. 804 attempts to avoid 
this by the language of proposed section 3803(e). The existing FBI guidelines are re
sponsive to the same fear; they include a reservations clause designed to eliminate 
the question of compliance with the guidelines from the matters that may be litigat
ed. 

Since the status quo already is, as Judge Webster puts it, that the government is 
on trial in every prosecution resulting from an undercover operation, would the en-
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aetment of statutory threshold standards, such 8." those contained in S. ~04. neces
sarily worsen the situation? 

Since both the proponents of S. 804 and the Justice Department share the belief 
that noncompliance with the standards ought not to constitute an independent de
fense, nor independent grounds for suppression of evidence, can you suggest lan
guage that will express that intent more clearly than proposed section 3803(e) suc
ceeds in doing? 

Response to question No. 11. As we indicated i.n our testimony, we oppose the en
actment of le&rislation setting out procedures for initiating and conducting undercov
er operations as unnecessary and as almost certain to be unduly inflexible and re
strictive. We believe that guidelines established by the Attorney General are a 
much sounder way of ensuring that undercover operations are carried out within 
the confines of the law. We discussed our specific objection to Sec. 3803(e) in cur 
prepared testimony on S. 804 but, to reiterate, the subsection could authorize the 
bringing of motions to suppress evidence allegedly obtained in violation of the guide
lines. In United States v. Caceres, 440 U.S. 741 (1979) the Supreme Court indicated 
that a violation of a statute or of a guideline required by a statute could well sup
port a suppression motion in the absence of a contrary Congressional intent. More
over, embodying the investigative guidelines in a statute can only encourage defense 
counsel to attempt by whatever means to call them to the attention of a jury and to 
argue that "fairness" requires the jury to nullify whatever the statute says about a 
violation not providing a defense and to return an acquittal in any case where the 
government's compliance can be alleged to be less than perfect. Since most jurors 
would assume that the "violation" of a statute was a more serious matter than the 
violation of a guideline, the enactment of S. 804 would only worsen the present situ
ation in which the conduct of the government is now questioned in virtually every 
prosecution resulting from an undercover operation. 

COMPOSITION OF CRIMINAL UNDER90VER OPERATIONS REVIEW COMMITTEES 

Question No. 12. Mr. Jensen's testimony indicates that the composition of the 
Criminal Undercover Operations Review Committee (CUORCs) should be left to the 
discretion of the Attorney General. Has the Attorney General given any consider
ation to the suggestion that the CUORCs' membership should be expanded to in
'!lude representation from divisions of the Justice Department outside the Criminal 
Division? If so, why has this suggestion been rejected? 

In view of the important role played by the CUORCs in regulating the conduct of 
undercover operations, do you see any value in expanding the committees to include 
offic:als whose primary responsibility is not the investigation of prosecution of fed
eral crimes? Would not such an expansion be conduciv-e to the consideration of fac
tors other than whether or not a particular investigative technique aids an investi
gation or furthers a prosecution? 

S. 804 provides for representation of the Office of Legal Counsel on the CUORCs. 
The House subcommittee report recommends inclusion of lawyers from the Civil 
and Civil Rights Divisions. If the membership of the committees were to be expand
ed beyond the Criminal Division of the Justice Department, which DOJ office would, 
in your view, have the strongest argument for inclusion? 

Response to question No. 12. Consideration has been given to including individ
uals from Divisions other than the Crimiual Division on the FBI Undercover Oper
ations Review Committee. After careful consideration, it has been decided that su.ch 
repreF2ntation at this time is not warranted. The great majority of the issues raised 
before the Committee do not require the special expertise of lawyers whose primary 
experience has been in the areas of civil or civil rights law; most issues are straight
forward criminal law enforcement matters. When an issue arises inVOlving a par
ticularly difficult question in another area of the law, the Committee members are 
free to work the advice of other attorneys in the Department. It was therefore con
cluded that regular participation in the review of all sensitive criminal undercover 
matters by attorneys unfamiliar with the criminal law was not necessary and would 
not be a particukrly valuable use of their time or resources. 

The implication of Question 12 that becau~,: of their experience in the area of 
criminal law the only issue that Criminal Divisioli attorneys focus on is whether the 
undercover technique would advance an investigation is entirely unwarranted. 
Indeed, because of their primary responsibility for supervising prosecutions growing 
out of such investigation, Criminal Division attorneys are extremely sensitive to the 
problems and pitfalls of undercover operations, including those that might be 
thoUf;ht of as civil liability or civil rights issues. 
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Representation of each of the Div' . d Of . 

House recommendations has been ISIO.~S ~ b fices mentIOned in the Senate and 
Civil Rights Division . . cons} er ut con.cl.uded to be unnecessary. The 
tion, employment ho~~:~ar~~ti~nforcds l~ha proscrIbmg discrimination in educa
would have parti~ular ex~rtise ~ ~~er °th er Uardeas. Few of .its senior attorneys 
would be relevant to th" . e n er<;over ReVIew Committee that 
sel is a very small grOU~ I~u:t~~;n~u:t:h~tmel.r c~>ns~der. T~e. Office of legal Coun
variety of unusuall,· difficult or cO~le I s).Iahze m provIdmg ~egal advice on a 
the Office of Legal Counsel are solicitedx b;g~ I~es ~overnment-wlde. The views of 
dure that has worked ver well thus t P e v ml!ll.t~ ~~en .necessary, a proce
er operations tend to be ~redictabl ar d ote~.Ial CIVl~ lIabIlIty Issues in undercov
attorneys experienced with such e an. are Issues .":lth which Criminal Division 
Division attorneys to the Commitf:,ra~I~~ ar~. famlhar; the contribution of Civil 
an unusual or difficult issue arise th~ Co:U er1tlOns wo~d be slight. Again, should 
from. other Departmental attor<ley~. mI ee mem rs are free to seek advice 

It IS Our conclusion that the com 't' f h 
should be left to the discretion of thes~~~n 0 t ~ Undrcover Revi~w Committees 
can reflect the anticipated work of each Co~~~rtee~nera so that theIr membership 

FBI PARTICIPATION ON OTHER U 
NDERCOVER OPERATIONS REVIEW COMMfI'TEES 

Question No 13 Mr Jensen . te t" 
cati(;>n" for any Fiu offiCial to' ~~r~~u~n s ImOr;; you sta~ that there is "no ju~tifi-
Re~Iew.Committee. Wouldn't the (!ommo~~rnkto;~Menc~.s .U~~ercbe°ver Oper~tlOns 
ordmatmg undercover operations of th' par IClpa IOn helpful m co-
?ont1icts between separate undercover' o~;:~:~~: ;~~~nents, ~d in avoiding the 
In the past? a ave occasIOnally cropped up 

For example a 1982 Jud'c' Co 'tt 
and the office ~f the U.s. A~~~~~y fo~~Ie sa ~~ff rw~t. found that both the FBI 
rate informants involved in the same all ed°u err: IS rIet of Ne~ York had sepa
menced an undercover operation t eg c0!1spIracy. At one POInt, the FBI com
For some time neither argeted agamst the U.S. Attorney':; informant. 
one of the Justice Depa~~~~ll:: ~~i~Y aware of tht; others' operation. Shouldn't 
formation concerning the other a :nci r~e~ent agenCIes at l~ast ~ave access to in
mize the possibllity of this sort of Kasco~s t:ndercover operatlOns m order to mini-

In the absence of FBI partic' t" . 11 t 
mittees, how are such 0 erati~~a IOn l~ a he Undercover Operation Review Com
components today? p s coordInated among the different law enforcement 

There have been more and more . . t FBI DE' '. . 
How are the Undercover 0 ration Jom . - A. lnvestIgatI~:ms m. recent years, 
an undercover joint venturer s ReVIew CommIttees constItuted In the case of 

Response to question No 13 Q t" 13 d' 1 
role of the Undercover Ope' t·· uesRIOI? C lSP ays some misunderstanding of the 
d · t ra IOns eVlew ommittees Thes Co 'ttee . h Irec undercover operations ( d th . e mmI s nmt er 
o.pera~ions) nor do they reviewa~lJ su~~ are no~ in a position to "co?rdinate" joint 
bve. CIrcumstances") and thus cannot effeOrrjtlOns (only those t~at mvo~ye "sensi
agamst conflicts among invGstigations. Me~:i y;erye as a FCBleIannghouse .to guard 
on all Undercover Ope t' R' Y . avmg an representatIve serve 
against these occasional r~olOns _ eVlew CommIttees .would .offer little protection 
by the fact that the U S ~t~lem8. !Tar ~reat~~ pr:otectlOr: agamst conflicts is offered 
taken must review 'd' orney In w ~~ lstrlct the mvestigation is to be under
The U.S. Attorne i::ora~prove all sensl.tlYe undercov~r investigations in writing. 
triet without rega~d to whetl!~ t"hPt ~PPllSed o~ all major invt.;stigations in the dis-

In most joint investigations rthe eYr~nvo ve Un erc.o~~r operatlOns. 
cover element of the investi 'to .P Imary responsIblhty for supervising the under
agency and the authorizati~~ IZ~dISr~r~:ed by Jhe lea1 Pharticipating investigative 
FBI policy is to condition'ts t·· . 'pr?C~ ures 0 t at agency are follOWed. 
the Attorney General's u~de~~~v~:p;~~o(r l~n JOl¥hinvestigations upon adherence to 
which the FBI partici t . b' 1 e meso us any undercover operation in 
by the guidelines. pa es IS su ~eet to thp complete range of safeguards established 

NON-JlJSTICE UNDERCOVER OPERATIONS 

Question No. 14. Mr. Jensen althou h th J . 
crimes against the United State~ it· g t 1 e u~~lce Department prosecutes all 
t~em. Enforcement responsibiliti~s a:: ~o at~ays .lrectly mvol~ed in i~vestigating 
tIce Department, such as the Internal Rome nneSs gI~en to agenCIes outsIde the Jus-

evenue ervIce and the Bureau of Alcohol , 
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Tobacco and Firearms within the Treasury Department. However, the C&SeS that 
these agencies make come back to Justice for prosecution. 

According to news reports, several of these non..Justice Dt;partment law enforce
ment agencies are expanding their use of undercover oper~tlOns .. Ha~e they sought 
advice or assistance from the Justice Department in draftIng guidehnes to c~mtrol 
the use of these operations? Has Justice encountered any particular problems In. the 
prosecution of cases arising from non..Justice Department u~dercover operatlO':1s 
that might have been avoided if your department had become Involved at a step In 
the "process earlier than prosecution? 

Do you have any thoughts on the best way for Justice Depary;ment components, 
particularly the FBI, to share with. other law enforcement agencI~ the lessons they 
have learned from their active involvement in undercover operatIOns over the last 
~~~ . 

Response to question No. 14. The Depart~ent has always urged ear~y consultatIOn 
with the appropriate prosecutor, ~heth~r I~ the Depa~ment.of ~ustIce 01 the U.S. 
Attorney's Office, whenever any Investigative ~ency I~ consIderIng an undercover 
investigation, a practice that has helped to ~void operatIOnal proble.ms !lnd that ~as 
facilitated the exchange of advice and asslStance between InvestIgat.Ive .agencI~. 
Furthermore in most occasions when a substantial undercover operatIOn IS consId
ered the ass'istance of the FBI is sought out, another practice that has helped to 
avoid serious problems. However, our experience with regulating the conduct O! .un
dercover operations through the use of Guidelines has been on the whole poSItive, 
and we support and encourage the development of Guidelines by investigative agen-
cies outside the Department of Justice. .. 

Lectures and seminars on the handling of undercover operatIOns by federal Inves
tigators are a regular part of training efforts sponsored by the pepa:tm~nt. ~f J~s
tice. The FBI shares its knowledge an~ experience throug~ partIc.Ipa~I?n In JOInt ll~
vestigations. The Department of Justice also has a numoer of IndIVIduals eX~rI
enced in such investigations, including the members of the Undercover OperatIOns 
Review Committees who are available for advice and consultation on problems that 
might arise in the' planning or execution of such investigations. These efforts to 
share the lessons that have been learned from the handling of undercover oper
ations have worked well thus far but should organizations other than the FBI, DEA 
and INS begin to use substantial numbers of undercover investigations, a more 
formal, coordinated approach to training may become necessary. 

"PRIVATE" STINGS BY ABSCAM VETERANS 

Question No. 15. I have ordered included in the hearing record a story from ~he 
New York Times of May 4, 1984, headlined "Leather Goods Concern Us~ a StIng 
Operation." It reports that the Louis Vuitton leather goods company h~red Mel 
Weinberg, Thomas Puccio, and Gunnar Askeland to run an undercover stmg oper
ation against persons suspected of traffickin~ in counterfeit leB:ther goods. O~ course, 
these three names are familiar ones: the chief cooperating WItness, the chIef pros-
ecutor, and one of the FBI agents chiefly involved in Abscam.. . . 

The story is interesting for several reasons, not least of whIch IS that the prIvate 
sting, which involved surreptitious audio and video recordi~g, was. approved by a 
U.S. District Judge as part of a criminal contempt proceedIng agaInst the alleged 
counterfeiters. 

Does the existence of this kind of "private" undercover operation suggest an evep 
greater need for federal legislation on undercover operations? If undercover work IS 
going to become a growth industry, shouldn't the federal government a~opt the ex
emplary role of articulating the standards .that woul~ a~l~w suc~ operatIOns to pro
ceed fairly and with a proper respect for prIvacy and IndIVIdual rIghts? 

More specifically, with respect to this case, Mr. Askela~d, who was an FBI agent 
during the time of Abscam, left the Bureau during the time that he helped to run 
the undercover operation for Louis Vuitton. According to the Times' report, he is 
now back with the FBI. It is not clear from the story whether Askeland was actual
ly in a business relationship with Weinberg, or simply working along with Weinbe~g 
in the execution of this operation. But in either case, it. wo~~d seem. to me that hIS 
participation raises some serious questions about the sUltabIht~ of hIS rt;turn to th~ 
Bureau as an agent. After all, Mel Weinberg is not exactly the Ideal bUSIness asSOCI
ate for an FBI agent. As you know, the Select Committee concluded tha~ he was 
probably guilty of fraud, perjury, fabrication of evidence, and som~ other CrImes. , 

Judge Webster, could you look into the circumst~nces surr~>undIn~ Mr. Aske~and s 
participation with Mr. Weinberg in this private stIn.g .operatlOn, and whether It was 
fully disclosed to the Bureau when Mr. Askeland rejOIned the ranks? I would appre-
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ciate your views on whether Or not there was any improper conduct or poor judg
ment in the decision to take Mr. Askeland back. 

Response to question No. 15. The court-approved conduct of private citizens does not 
suggest to .us a need for gu.idelines impose~ by ~tatute for FBI undercover operations. 
Th~ questIOn seems premIsed on the notIOn linat a statute would provide a model 
WhICh \- 'uld be followed by those not affected by the measure. We are uncertain that would be the result. 

~r. Askeland was employed by Kanner Security Group, Inc., Miami, Florida, 
dur.Ing March 1983 when the sting operation in question was underway. Mr. Mel 
We~nberg was under contracts as a consultant for the same company during the 
perIod from January 1982 until June 1983. Mr. Weinberg was utilized by that com
pa~y and Mr. Askeland worked with him on the sting operation involving Louis 
YUltton Leather Goods Company in New York, which reportedly was being victim
IZed. The undercover operation was completed in May 1983 and was followed by 
widespread publicity both in New York City and Miami, Florida. 

The context of the New York Times article of May 4, 1984, entitled "Leather 
Goods Concern Used a Sting Operation," by Leslie Maitland-Werner, appears accu
r.a~e as to ~hat materialized. It further appears, based on the aforementioned pub
lICIty, that It was commonly known that Mr. Askeland had worked with Mr. Wein
berg in this sting operation. Based on this knowledge, it was never considered that 
there was any impropriety since a U.s. District Judge from the inception of the op
eration authorized the investigation and the procedures that were to be followed. 
Another U.S. District Judge heard the case and ruled against the defendants' 
motion that the company's lawyers had been granted overly broad jurisdiction when 
the first U.S. District Judge designated them as temporary Government prosecutors. 
~r. ~keland's reinstatement was based .an his record up to the time of his resig

~atIon In September 1982 and the fact that no questionable or derogatory informa
tion was developed during a background investigation from that period until his re
appointment in ~anuary 1984. There is no indication whatsoever of any improper 
conduct or poor Judgment relevant to the decision to reinstate Mr. Askeland in the FBI. 

With respect to private "sting" operations generally, the Department does not en
courage or condone such operations, does not provide a cooperative environment for 
them nor.encourage officia~ participation in such activities~ Moreover, we would vig
orously dIscourage such prIvate operations in situations where they might jeopard
ize official law enforcement operations. 

OPERATION COLCOR 

Question No. 16. The report of the House Subcommittee on Civil and Constitution
al Rights was quite critical of the FBI's Operation COLCOR, and some of the wit
ne~ses befo!"e the Criminal Law Subcommittee echoed concerns about the impact of 
thIS operatIOn on the electoral processes in North Carolina. Could you respond to 
these criticisms? In particular, what safeguards were employed to insure that the 
Bureau's activities in COLCOR did not impinge on First Amendment rights? 
R~sponse to questi<;>n N? 16. Colcor was an undercover investigation of public cor

ruptIOn and other VIOlatIOns conducted in North Carolina. Considerable criticism 
has been leveled at Colcor. In particular, the Report of the Subcommittee on Civil 
and Constitutional Rights of the Committee on the JUdiciary House of Representa
tives on FBI Undercover Operations charged that Colcor was an example of how the 
FBI has .demonstr~t~d "uncor:sci.o~able arro€f.ance an.d insensitivity regarding inter
ference In the political and JudiCIal process '. We dIsagree. The facts demonstrate 
that ColcDr was a success, both in terms of prosecutions and in safeguarding Consti
tutional r·ights and privileges. 

Colcor was initiated during August 1980, based upon information furnished by a 
confidential source who reported to the FBI that he was forced to make cash pay
men~ to members of the Whiteville, North Carolina, Police Department and the 
fire Inspector of that city to continue to operate a legitimate amusement business. 
As the investigation proceeded, the undercover Agents were introduced to the 
Chairman of the Columbus County Board of Commissioners. 

Betwee':1 Mar~h 1918, and. August 1981, undercover Agents were involved in many 
convers~tlOns WIth the ChaIrman of the Columbus County Board of Commissioners 
concermng what the Chairman believed to be criminal activities of the undercover 
Agents. The undercover Agents also made bribe payments to the Chairman for his 
assistance in these activities, which included buying and selling stolen property. 

Part of the undercover scenario inCluded representations by the undercover 
Agents that they intended to open a beer-and-wine bar and restaurant in Chad
bourn, North Carolina, on behalf of their organized crime backers. The Chairman of 
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the Columbus County Board of Commissioners, during a consensually recorded con
versation, suggested that the bar should have liquor-by-the-drink. The Chairman of 
the Columbus County Board of Commissioners initiated a conversation regarding 
the possibility of a liquor-by-the-drink referendum being passed by the voters in dif
ferent sections of the county. In reply to a general question by the undercover 
Agents as to the best location for such a vote, the Chairman responded, "I can get 
Bolton fixed up for you in a ... hurry. I can get Bolton done with a tip of your ... 
hat." He went on to say, "I can control the vote down there." 

During this conversation the Chairman told the undercover Agents that Bolton 
was a town where votes were controlled by cash payoffs and that these payments 
went to a particular local leader. The Chairman furnished factual information about 
past rigged elections including the Chairman's own election. 

The Chairman and a politically influential associate of his approached the under
cover Agents and said that for a price they were capable of and willing to exert 
enough influence on the Board of Aldermen in Bolton to have them authorize and 
hold a special election to permit the sale of liquor-by-th~rink and to ensure that 
the undercover Agents would obtain the only license to sell liquor-by-the-drink. The 
undercover Agents made payments to the Chairman and his friend, but no pay
ments were made to the Aldermen. Eventually, a petition containing the signatures 
of 125 of Bolton's 338 registered voters was presented by a citizen to the Board of 
Aldermen, which voted 4 to 1 to submit a liquor-by-the-drink referendum to the 
voters. 

After several unsuccessful attempts by the undercover Agents to arrange post.
ponement of the referendum vote, the First Assistant United States Attorney in Ra
leigh, North Carolina, contacted each member of the Board of Aldermen, the mayor 
PRO TEM, and town attorney and requested that the referendum be delayed or can
celed because of possible outside influence on the election and possible voter fraud. 
He also made a public statement, reported in the local newspaper, that a Federal 
grand jury was investigating the circumstances leading to the upcoming referen
dum. The Aldermen decided to go forward with the referendum and the measure 
passed by a vote of 137 to 76. 

The Chairman of the Columbus County Board of Commissioners testified in Feder
al court that he initiated the liquor-by-the-drink matter, not the FBI undercover 
Agents. Further, the former Chairwoman of the New Hanover County Commission, 
who also served on the Cape Fear Council of Governments, a regional group, con
tacted the FBI and volunteered that the liquor-by-the-drink issue had been raised by 
her group prior to the COLCOR investigation. She states that when she read in the 
newspaper that the FBI allegedly had initiated the liquor-by-the-drink idea she felt 
compelled to make this information available. 

The report also alleges that the prosecution's evidence in COLCOR failed to dem
onstrate that any voters had been paid or that "anything other than a somewhat 
unrefined political organizing had occurred." It notes that a bribery charge against 
the Lieutenant Governor "failed in its proof' and that the COLCOR operation led to 
the newspaper headline "Scandals Staining North Carolina's :}ood Name." The 
report concludes that neither the results in the COLCOR "prosecutions" nor other 
evidence substantiated the "broadsided attack on the integrity" of North Carolina's 
institutions. 

What the report and other critics inexplicably fail to mention is that in COLCOR 
40 individuals were indicted and 38 were convicted. Among those convicted were a 
state district judge, the Chairman of the Columbus County Board of Commissioners, 
a police chief, and a state senator. 

COLCOR does not display a "particularly egregious example of the FBI's insensi
tivity," nor does it document the FBI's undermining of public confidence in public 
institutions. On the contrary, by successfully attacking corruption the COLCOR un
dercover operation and others like it aid in restoring the public's confidence in local 
and state government. Additionally, COLCOR demonstrated that constitutional 
rights and privileges can be protected during a sensitive investigation of public cor
ruption. 

RESPONSES BY AssOCIATE A'M'ORNEY GENERAL JENSEN TO QUESTIONS SUBMI'M'ED BY 
SENATOR JEREMIAH DENTON 

Question No. 1. If changes or modifications to the Attorney General Guidelines for 
Undercover Operations are deemed necessary, which component within the Depart
ment of Justice would initiate the action? 
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Response to question No. 1. Whichever componen.t perceived the need for change 
would most likely initiate the action. In most cases, It. would be the FBI. h 'd 

Question No.2. Please describe the process by whIch such changes to t e gUl e-
lines would be made? . h t th 

Response to question No.2. There is no formal procedure by whIch c anges 0 e 
Guidelines would be accomplished. The likely scenario is that the component that 
perceived the need for a change would draft a proposal. A. ~oup C?~I!0sed of repre
sentatives from the Office of the Attorney General, the C~Immal DlvISIOn, the Office 
of Legal Counsel, and the FBI would then meet to conslder the proposal, and pre
pare a formal recommendation to the Attorney General. 

Senator MATHIAS. Thank you, Mr. Jensen. I. proposed that we let 
Judge Webster make his summary, and we wIll ask you both ques
tions. 

STATEMENT OF WILLIAM H. WEBSTER 

Mr. WEBSTER. Thank you, Mr. Chairman, member~ of the. com
mittee, I am pleased to appear before you this. mornIng to dISCUSS 
S. 804 the Undercover Operations Act. The tOPIC of undercover ?p
eratio~s is one of crucial importan~e to the .FBI, and one on whIch 
I and other FBI officials have prOVIded testImony on numerous .o~
casions before the Senate Select Committee on Under Cove.r A~tIvI
ties and the House Subcommi~tee on Civil ~nd ConstItutIOnal 
Rights. I appreciate the opportumty to do so agaIn. . . 

Before addressing the specifics on ~. 801, I w?uld lIke to reIterate 
a few points from my previous testImonIes WIth regard to under-
cover operations. . .. h 

First as the Senate select committee recognIzed m ItS .re~ort, t e 
underc~ver technique, properly utilized, is a lawf~l and IndIspensa
ble investigative tool. The legality of the technIque has been re
peatedly affirmed by courts, including the U.S. Supreme Court. J~
dicial acceptance of the undercover techn~que ~as ~eaffirmed .In 
the Abscam cases; all 20 convictions remaIn solIdly Intact despIte 
lengthy appeals. . 

As to the importance of the undercover te~h~Ique! let ~e ~ay 
that while the traditional d.irect approach to CrImmallnvestIgatIOn 
of having our agents knock on doors, identify th~mselves and as.k 
questions, conduct crime-scene searches, or examIne doc,:!men~s IS 
usually successful in bank robberi~s, embezzlements, ~Idnapmgs 
and many other crimes, these technIques ar~ only margInally s,:!c
cessful in organized crime and consensual CrImes such ~ n.arcotIcs 
trafficking and public corruption. In these a:ea:s o~ crlm.mal. en
deavor, which include some of our highest PrIOrIty mV~,st.lg~tI?,n~, 
the crime occurs in a shroud of secrecy: Often. the only vI~tIm IS 
the general public, witnesses either do not eXIst or are heSItant to 
come forward. The use of sensitive techniques such. as ~ndercover 
special agents is absolutely essential to penetrate thIS veIl of secre-
cy. h' . 

Second, as we increasingly employ t~e unde.rcover tec n~que.m 
our priorty investigative areas, we re~~11~ cogmzant. of the rI~ks m
herent in its use. In an effort to mmlmlze these rIsks, we .Iml?le
mented internal control mechanisms. This includes th~ app~lCa~IOn 
and reevalution, as necessary, of the Attorney General. s GUIdelInes 
on Undercover Activities, which were l?romulgate.d In Dece~ber 
1980. Also, the Criminal Undercover ReVIew CommIttee, comprIsed 
of lawyers from diverse backgrounds both at the Bureau and at the 
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Department of Justice, as well as supervisory officials, scrutinizes 
all group I undercover operations. The committee's review of the 
proposals is meticulous and in no way constitutes a "rubber 
stamp." Further, in the past 6 months, a working group within the 
Bureau has been reevaluating the guidelines to determine whether 
additional controls are needed, including consideration of various 
recommendations made by the Senate select committee. 

We must, furthermore, be publicly accountable for our use of un
d.ercover ope~ations, an~ we view our appearances before Congres
slOnal OversIght CommIttees as useful in our constant evaluation 
of the efficacy of our control efforts. 

My final introductory point is that. our undercover operations 
have been highly productive. While statistics alone cannot tell the 
whole story, they can be illuminating. In fiscal year 1983 under
cover operations led to recoveries worth more than $81 miliion and 
prevented substantial losses to the public. Convictions arising from 
these operations last year totaled over 1,000. This was achieved on 
a total undercover budget of $8.8 million, exclusive of personnel 
costs. I think we continue. to give the American people a solid 
return on the undercover Investment. And perhaps more impor
tantly, these successes come largely in high priorty investigative 
programs such as organized crime where traditional investigative 
techniques. used alone simply are not adequate. 
. Mr. ChaIrman, my reading of S. 804 is that it seeks to address a 
number of the potential pitfalls inherent in the use of the under
coyer technique. It would specifically authorize undercover oper
atlOns and ~andate guidelines for their conduct; provide perma
nent exemptlOns ~rom law tl?-at would otherwise severely restrict 
undercover operatlOns; estabhsh standards and limits for the initi
ati<?n and ?onduct of u.ndercover operations; provide a civil cause of 
actlOn agaInst t~e UnIted States for negligence or violation of law 
that. occurs dunng the conduct of undercover operations; require 
detaIled annual reports to Congress and define the affirmative de
fense of entrapment .. While ~~e goal of S. 804 is admirable, it is my 
Judgment that certam prOVISlOns of the bill would have a serious 
advers~ impact on the use of the undercover technique. 

SectlOn 3801 of the proposed legislation authorizes the Attorney 
General to have Department of Justice law enforcement compo
~ents co~duct und~rcover operations and mandates a set of guide
h~es whIch es~abl.Ish procedures to be employed in those oper
at~ons. Th~ guidehne~ would also establish an Undercover Oper
atlOns . ReVIew ComII.uttee for each agency conducting undercover 
opera~l(~ns. ~h~ sectlOn further requires the Attorney General to 
s?bmit m wntIng to the Senate and House Committee on the Judi
c.Iary? at least 30 days before promulgated, every undercover guide
l~ne Issued and ev~ry amendment, deletion, or formal interpreta
tIon of any such gUIdeline. 

. I believe the Attorney General has the statutory authority to 
dIre~t undercover operations by virtue of his authority to appoint 
officIals to detect and prosecute crimes against the United States. 
Therefore, no additional legislation providing that authority is nec
essary. The F:~n has w<?rked closely with departmental personnel to 
de~elop. the ~Ind .of gUIdance necessary to promote effective and ef
ficIent InvestIgatlOns; however, on the question of whether the At-
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torney General should be required by statute to issue, maintain 
and enforce guidelines, I defer to the Attorney General. We inter
pose no specific objection to the procedures and standards outlined 
in section 3801(B) (1) through (5). We do, however, object to section 
3801(B)(6), which requires the presence of an Assistant Director of 
the FBI on each Undercover Operations Review Committee. We 
favor the existing procedure, which calls for the committee to con
sider proposals and thereafter make recommendations to an Assist
ant Director. Since the Assistant Director of the Criminal Investi
gative Division currently has the authority to approve or reject 
most undercover proposals, requiring him to be a member of the 
committee would be superfluous. With regard to non-FBI undercov
er operations, we think it inappropriate for an Assistant Director 
of the FBI to serve on a committee within other law enforcement 
components of the Department of Justice. 

We certainly have no objection to responding to congressional re
quests regarding the manner in which we interpret the Attorney 
General's guidelines. We assume, however, that the term "formal 
interpretation" in the bill, refers to matters of general application 
of the guidelines rather than day-to-day application of the guide
lines to specific cases. But we are troubled by any requirement that 
Congress be notified 30 days in advance of every formal interpreta
tion of the guidelines if it would result in the delay of ongoing in
vestiga tions. 

I would support the provisions of subsection 3802 (A) through CD) 
subject to the following amendments. I recommend t~lat subsection 
3802(C) be amended to authorize law enforcement components to 
use proceeds generated by proprietaries, to offset not only the ex
penses of the proprietary but also to use those proceeds and any 
other proceeds generated by the undercover operation to be used to 
offset the necessary and reasonable expenses of that. operation. In 
addition, I propose that subsection 3802(D) should be expanded to 
authorize depositing in banks and other financial institutions not 
only funds appropriated by Congress for undercover operations, but 
also the proceeds of the undercover operations. These authoriza
tions are currently provided by Public Law 98-166, the Department 
of Justice and Related Agencies Appropriations Act of 1984, but 
will expire on September 30, 1984. Their enactment into title 18 
would ensure no lapses in these important authorities as has previ
ously occurred. 

We oppose the provisions of section 3803, which establishes cer
tain threshold requirements for the initiation of undercover oper
ations and for the offering of inducements to engage in criminal ac
tivity. We fully agree that there must be prediction for the estab
lishment of an undercover operation. Ho'w,:~'vf:;~r, we believe that the 
proper vehicle for setting investigative thr~~sholds is the Attorney 
General's guidelines . 

The advantages of guidelines are that they provide the flexibility 
to permit appropriate responses to the specific situations which 
arise in the context of the investigative field. For example, a nar
cotics case can involve fast-breaking events on the streets; impor
tant cases could be lost if a narcotics undercover agent is kept from 
acting on a situation before it evaporates. Investigative guidelines 
provide us with the flexibility to deal with these situations while at 
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the same time obserVing the fundamental constitutional guaran
tees of the fourth and fifth amendments. Furtherr!lore, we are con
cerned that, notwithstanding section 3803(E), which stated that 
"failure to comply with the provisions of this 'section shall not pro
vIde a defense in any criminal prosecution or create any civil claim 
for. relief," statutory enactment of an investigation threshold re
qUIrement may result in endless pretrial litigation in the form of 
notions to suppress evidence. 

In addition, the application of certain of the standards contained 
in section 3803 could be overly broad. For example, the require
ment in section 3803(A)(1) that we must have reason to suspect 
~hat .an. "indivi.dl:lal"has engaged, is engaging or is likely to engage 
In crImInal actIVIty before we can use the undercover technique to 
obtain information about an individual, could be read to preclude 
the use of routine "pretext interviews," where an FBI agent uses 
an alias or cover to conceal his relationship with the FBI to obtain 
inf~r~ation at the prelimin~ry stage of an investigation. ' 

SImIlarly, the FBI questIOns the establishment of a probable 
cause standard in sections 3803(A) (3) and (4), although the stand
ard only applies in limited situations. Generally, the probable 
cause standard refers to the amount and quality of evidence re
quired for the issuance of a warrant for a search or for the arrest 
of an individual. This standard is Elimply too high of a threshold for 
the initiation of an investigation. It is often only through the use of 
the undercover technique that we can acquire that level of certain
ty. Furthermore, unless we define the terms "political" or "reli
gious" organizations, this section would be extremely difficult to 
apply, especially in undercover operations involving foreign coun
terintelligence and terrorism. 
. Proposed section 3804 would permit certain classes of persons in
Jured as a result of undercover operations to file a civil suit under 
the Federal Tort Claims Act. For example, the Government would 
be ~ade civilly liable for damages caused by cooperating private 
partIes even when they violate their instructions and hide their 
wr<?ngful. conduc~ fro~ the Government While the FBI supports a 
ratIOnal mdemnIficatIOn program for truly innocent third parties 
who suffer losses as a result of undercover operations in our view 
the Government's liability should. be tied more closely to the proxi~ 
mate cause of ~he injury .. Further, we see no reason to address only 
those torts whIch may arIse out of undercover operations. For some 
time, now, as the chairman knows, the Bureau and the Depart
ment have advocated an amendment to the Federal Tort Claims 
Act to make the act the exclusive remedy for torts committed by 
law enforcement <;>fficers ~cting: wi~hin the scope of their authority. 
The amendment IS contaIned In tItle XIII of the administration's 
proposed Comprehensive Crime Control Act of 1983. Instead of lim
iting amendments to the Federal Tort Claims Act to those claims 
arising o~t. of uI?-dercover operations, we favor amending the act as 
the admInIstratIOn proposed to make it the exclusive remedy for 
c?mmon law and constitutional torts arising out of all investiga
tIons. 

Mr. C.hairma~, I have additional concerns with other provisions 
of the .bIll, par1:ICularly those concerning entrapment and extensive 
reportIng reqUIrements, but these have been addressed by Associ-
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ate Attorney General Jensen in his opening remarks. I would only 
add that the FBI has not only given scrupulous adherence to the 
prevailing law applicable to entrapment, but also applies rigorous 
self-imposed limitations on our undercover operations in that area. 
It would be unwise, however, to adopt these self-imposed limita-
tions as legislative mandates. _ 

In conclusion, I would simply say that it is not wise to address an 
evolving technique with some of the concrete legislation proposed 
here. I think the proper means of control is through the Attorney 
General's guidelines and congressional oversight. I previously pro
posed in testimony before the Senate Select Committee on U nder
cover Activities that as part of oversight, the Senate or House Judi
ciary Committee hold hearings on any matters they wish. In regard 
to the guidelines on undercover activities, we have six oversight 
committees anyone of which can make it its business to be inter
ested in those guidelines and their adequacy. Vale have been called 
to provide testimony on numerous occasions, each time, I think, 
learning more about the undercover t€;chnique. I do not believe, 
however, that the oversight role should be viewed as one of man
agement. That is the res.ponsibility of the executive branch. Final
ly, the constitutional issues are, of course, being overseen by the 
courts, as well as the Congress, and in this area ! think we have 
established a good record. 

While I cannot endorse all of the provisions of S. 804, I would 
like to extend my appreciation to the members and staff of the 
Senate Select Committee on Undercover Operations for the profes
sional manner in which they conducted their investigation. We 
have studied the committee's report with great care and have dis
seminated it to each of our field offices for review. 

I thank you and am now ready to respond to your questions, Mr. 
Chairman, with Associate AttorlJ€'y General Jensen. 

Senator MATHIAS. Thank you, Judge Webster. I think I would be 
remiss if I did not express the appreciation of the members of the 
select committee and of the staff of the select committee for your 
kind words about the way in which that investigation was conduct
ed, and to say that that was in great part possible because of the 
high degree of cooperation that we got from the FBI and from the 
Departmen t of Justice. 

I also welcome those words in your written statement in which 
you said that we must be publicly accountable for our use of under
cover operations. I think that is an accurate perception, but it is 
more important that you have that perception than that I h'.ive 
that perception, and I am glad that you said it. 

I think you went almost too far in terms of generosity when you 
continued by saying that you viewed your appearances before the 
congressional oversight committee as useful in your constant eval
uation of the efficacy of control efforts, but we accept that also. 

Now, we will proceed under the 5-minute rule, and let me just 
return to the subject that Senator Specter raised, the question of 
reasonable suspicion which is, of course, the familiar standard 
under the fourth amendment and which is virtually the same 
standard that currently applies to most of the undercover oper
ations under the FBI guidelines. 
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Phil Heymann, when he was Assistant Attorney General, very 
concisely stated the standard. He said, "We only initiate investiga
tions and we only use the undercover technique when we reason
ably suspect that criminal activity of a given type or pattern is oc
curring or is likely to occur. We impose on ourselves the require
ment not only because fishing expeditions may be unfair but also 
for the practical reason that they would be wasteful of our scarce 
investigative resources." 

Now, I understand what Mr. Jensen has been telling us here this 
morning that there should be greater flexibility of the guidelines as 
contrasted with the relative inflexibility of statutes and the desir
ability of having some means of revising and improving guidelines. 

But what circumstances would arise, as you see them, in which 
the FBI or any other agency would need flexibility when there was 
not a reasonable suspicion of criminal conduct? It seems to me that 
is the common sense of it. 

Why do you need flexibility if there is not some reasonable suspi
cion? 

Mr. JENSEN. I think that the statement that has heretofore been 
made by Assistant Attorney General Heymann is still in effect. 
That is the way in which we approach the business of any criminal 
investigation. I believe in Judge Webster's testimony he indicated 
that the way in which one should address this is not by statutes 
that purport to direct themselves at undercover techniques as such 
but that direct themselves at the generic need of the Department 
of Justice and its component parts to conduct criminal investiga
tions. It is inflexible to have simply an undercover technique kind 
of nexus rather than an investigative nexus. 

We think that there must be a reasonable indication in order to 
carry out any undercover technique, and that is part of the exist
ing guideline structure. 

One of the things that happens when you put it into a statutory 
structure I think I should point out and I made the point that we 
now get ourselves into a situation where we are litigating the effect 
of statutory structure in terms of supression of evidence by violat
ing it. 

Part of the flexibility is in that the guidelines themselves do not 
impose that kind of a process problem in terms of working out 
cases. That may be a different point, but I think it is an important 
point to make. 

Senator MATHIAS. But since as a practical matter you are adher
ing to that standard, why not just write it into the .law? 

Mr. JENSEN. Well, you are writing it so that we now litigate the 
initiation of investigation in every insta.nce. We are now at a point 
where we are not litigating the final kind of case in terms of 
whether or not we have found evidence to show beyond a reasona
ble doubt all the elements of crime, but we are now going back and 
litigating whether or not we should have initiated an investigation. 

That is part of the problem of statutory versus guideline kind of 
activities. As far as the way in which these guidelines are crafted, 
one of the important points that I think we are making is that, as 
you look at these kinds of continuums, these are difficult continu
urns in the sense that saying the difference between reasonable 
suspicion, reasonable indication, probable cause are difficult issues. 
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But when you have now said to yourself that, for example, if a, 
quote, "political organization" needs a standard and a threshold of 
probable cause, that at least is a much higher standard than rea
sonable suspicion, and we disagree with that. 

We think imposing that kind of a condition on the ability to go 
into an investigation of an organization by the use of an undercov
er technique is far too inflexible. 

Senator MATHIAS. Do you have anything to add? 
Mr. WEBSTER. No, I think that really covers it. Mr. Jensen makes 

the point that you invite litigation when you set a statutory stand
ard even if you say it doesn't give rise to one. 

We all know the experience. Government is now on trial in 
almost every undercover case. Particularly when the evidence that 
we produced is so convincing and inexorable that the only thing 
that is left for defense counsel is to put the Government on trial. 

It protracts the litigation to have to go through this process of 
whether we had a reason to look into it. The person might be 
guilty, but that is not the point. You should not have been looking 
into him in the first place. 

Senator MATHIAS. Mr. Jensen, you tell us that we have set the 
threshold too high in S. 804 for certain operations that run the 
greatest risk of interfering with first amendment rights or perhaps 
with privileged relationships. The bill would require probable cause 
to believe that an undercover operation is necessary. 

I am sure that before this hearing is over we will hear witnesses 
who say that the bill makes it too easy to undertake this particular 
sensitive kind of operation. Now, what is the status quo on that? 

Mr. JENSEN. In the guidelines that are a part of the hearing, that 
is, the existing guidelines, the manner in which this is approached 
is by recognizing that these areas are truly sensitive and that they 
become a part of what the FBI and the Department deem to be so
called group I activities that require a very high level approval and 
high level monitoring of the activity itself. 

We use a guideline, then, to recognize the sensitivity and then to 
impose the kinds of discipline that a high level undercover oper
ation requires. If you use the statute, you have now put in place in 
a statute a threshold that says before we could initiate an investi
gation into one of these areas that is protected, that we would have 
to have "probable cause" ani that we would define the target of 
the investigation by use of su,ch phraseology as I have said before, 
political or religious or words that are not otherwise defined. 

In the present way of approaching this, we recognize that sensi
tivity. We use that sensitivjty, and there we have a usefulness in 
terms of the flexibility. 'oNe can go far beyond and be very, very 
sensitive to those areas. If we are going to err on whether or not it 
should be into tee Undercover Review Committee, we will do that, 
because we recognize sensitivity. 

What you do in the statute is build in what amounts to a prohibi-
tion of any investigation in that area unless you have reached 
something called probable cause into something called a political 
organization. 

The definition of probabb cause perhaps has a better legal basis 
because it is used throughout the world of criminal justice, but that 
probable cause, as has already been pointed out, is the kind of 
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thing that gets you a search warrant or gets you an arrest, which 
is way too far down the continuum of an investigation to be reason
able in terms of when you should start an investigation. 

With both of those problems then, the area of probable cause 
which has gone down to the point where you have reached a point 
where you could arrest or search, which is far too, I think, into a 
criminal investigation to be a reasonable limitation, and the vague
ness in terms of the definitions of those entities that might be af
fected, we would find ourselves by a statutory structure once again, 
just as the judge says, litigating what we did rather than what the 
defendant did. 

Senator MATHIAS. My time has expired. Let me ask you if each of 
you would be willing to respond to some questions in writing for 
the record in order to conserve time of the committee. 

Mr. JENSEN. Certainly. 
Mr. WEBSTER. Yes, Mr. Chairman. 
Senator MATHIAS. Senator Denton. 
Senator DENTON. Thank you, Mr. Chairman. 
Mr. Jensen and Judge Webster, I share from the point of view of 

one having had to examine the effects of drug trafficking, terror
ism on the interests of the United States, the general tenor of what 
you have said regarding the balance respecting the need to protect 
the rights of our citizens, of innocent people, and the duty to pro
tect the lives and property of our citizens in general .and particular
ly the security of our Nation and of our interests, I want to identify 
with th~ statement by Judge Webster, supporting a rational indem
nification program for truly innocent third parties and so -:m, but I 
do want to delve more deeply into the balance which is affected by 
the connotations, nu.ances, the nearly 800 pages which comprise 
the Senate report, and in the House subcommittee report, specifi
cally on page 18, there is an allegation made, apparently based on 
press reports, mentioned previously by me to the Congressman, 
that during the Operation Graylord, the FBI, "indiscriminantly 
bugged the chambers of a judge." 

Would you please comment on the veracity of this allegation? Is 
it true? What about the response that he was bugged for too long, 
which wa~ offered by Congressman Edwards? 

Mr. WEBSTER. I approach the answer to that question with a 
great deal of care and apprehension because I am sure that, Sena
tor Denton, neither you nor I want us to be engaged in talking 
about a case that is currently in litigation. 

To date, there have been, I think, one conviction and one plea of 
guilty in that case so far. I can assure you that the FBI has not, 
during my tenure, and I think I could probably make a broader 
statement, but I will confine myself to the last 6 years, we have not 
engaged in any electronic surveillance without the appropriate 
court order required by law. 

The order under the Omnibus Safe Streets and Crime Control 
Act requires a minimization procedure to be filed with the court 
and observed and audited, and does contain in every instance a 
time limit, ~·.'~i~h I believe to be 30 days, so that we have been scru
pulously following the law with respect to all our title III electronic 
surveillance cases. 
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Senator DENTON. As I understand it, and I will ask either or both 
of you to comment on this, the Federal Rules of Procedure have no 
definitive standards with regard to an attorney-client privilege, 
journalist-source privilege, priest-penitent privilege and physician
patient privilege. In fact, if I am correct, I believe both the House 
and Senate Judiciary Committees rejected proposed Federal rules 
that would have defined those privileges in the Federal courts. 

If S. 804 is adopted, then it appears that we would be effectively 
endorsing those privileges in a Federal criminal proceeding when 
we require a finding of probable cause whenever a Government 
agent poses as an attorney, physician, clergyman, or journalist 
against whom or by whom those privileges have in common law or 
by statute been asserted. 

Is that a correct observation? Would we not be paying lip service 
to or recognizing in a pretrial proceeding a relationship such as at
torney-client that does not necessarily give rise to an evidentiary 
privilege at a Federal criminal trial? 

Mr. WEBSTER. That may well be so, although I would comment 
that since we use undercover techniques in areas where traditional 
investigative techniques have failed or cannot be expected to have 
the long-term success, if we had the probable cause, we would not 
need the undercover operation. We would have probable cause to 
arrest or probable cause to search. 

We hope that the undercover operation, properly supervised, will 
provide the probable cause necessary. We view those sensitive 
areas, as Mr. Jensen pointed out, with a great deal of sensitivity. 

I can say to you that I am not aware of any instance in which 
the scenario of an undercover priest or an undercover lawyer or an 
undercover journalist has been used by the FBI in an undercover 
operation. 

Senator MATHIAS. Senator Specter. 
Senator SPECTER. Thank you. Mr. Chairman. 
Director Webster, when you comment about undercover oper

ation properly supervised--
Mr. WEBSTER. May I correct before you ask the question-
Senator SPECTER. You may so long as it is on Senator Denton's 

time. 
Mr. WEBSTER. I mentioned a lawyer situation, but not one in 

which we are dealing with privilege, because there may be some of 
that involved in Greylord, but that will come out in due time. 
Please go ahead, Senator. I am sorry. 

Senator SPECTER. I was starting to pursue the comment that you 
made about an undercover operation properly supervised. When we 
listen to YOU,' Director Webster and Associate Attorney General 
Jensen, with the professionalism and care that you exercise, there 
would be a very different approach were one of you to be supervis
ing all of the undercover operations. The difficulty in practice is 
what happens far down the line when agents and investigators pro
ceed and how they comport themselves and whether they really 
have a reasonable suspicion where the matters have been litigated 
and they have been upheld on your successful prosecutions and in
vestigs.tions. I commend you for those. The converse question 
arises, how many undercover operations were there which were not 
successful where there proved to be no basis ultimately for an in-
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vestigation or no crime was found, and there may be a basis for an 
investigation and still not have a crime found. 

However, if we knew about the ones which were not successful, 
we would be in a better position to evaluate perhaps in those cases 
whether there was a reasonable suspicion. 

Do you maintain statistics, Director Webster, on the undercover 
operations which are not successful? 

Mr. WEBSTER. I do not think we maintain them on the basis of 
success or nonsuccess as such. I have figures which show how many 
cases are pending at any given time, how many were opened 
during the fiscal year and how many were closed. 

Some of those could be terminated on the basis of court action or 
closed because of an exercise of management judgment that they 
should be closed. 

I would be happy to try to work out a protocol for exploring that 
question with the committee if we are able to produce those fig
ures. 

There are many reasons why you may terminate. You may ter
minate because you are simply unable to gather the evidence. The 
evidence sufficient to sustain a conviction in court may not come 
forward. 

You might have a reasonable suspicion just as there are many 
ordinary criminal cases initiated which are closed because you 
cannot make them on street crimes and so on. 

There are other cases in which, because of the nature or reliabil
ity or ultimate unreliability of some witness or cooperating witness 
or informant the conclusion is made by the U.S. attorney that the 
case cannot be made. 

In terms of can we ascertain whether we should not have investi
gated a case for lack of any proper predication, I think those would 
be very few, indeed. My assessment and the assessment of my advi
sors is that there has always been predication in the cases that we 
have reviewed, particUlarly I am talking now about the Group I 
cases which come before the Undercover Review Committee. 

There may be arguments or disagreements as to the nature and 
extent of that predication and whether or not the management 
judgment was properly exercised in a timely way in terms of when 
you close an investigation from time to time. 

I know a question was asked about the Graylord case in Chicago, 
an investigation of corruption in the Cook County judiciary, and I 
can tell you that when the Senate select committee returned its 
report, one of the first things I did was send that report to Chicago 
for review in the field for predication. 

That investigation predated the Senate select committee inquiry. 
I was very satisfied with the response that I received, and then I 
had the files brought back and rereviewed at headquarters, because 
there was some suggestion of headquarters review in the Senate 
Select Committee. 

So that at least in terms of the current investigations of great 
sensitivity, I am absolutely satisfied that none of these were opened 
without proper predication under the reasonable suspicion stand-
ard. . 

But we would be glad to discuss to the extent that we can the 
reasons why we terminated particular investigations. Some have 
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proved to be unprodu~tive in terms of reso~rces required to be com
mitted, because we dId not see an approprIate end on a cost bene-
fits basis. But there are very few of those.. . 

Senator SPECTER. I think it would be useful If you could prOVIde 
the statistics on the number you have initiated and the number 
which were discontinued because the investigations were not suc
cessful. 

[The following was received for the record:] 

NUMBER OF GROUP I UNDERCOVER OPERATIONS 

Fiscal year: 
1982 ..................................................................... .. 
1983 .................................................................. · .. .. 
1984 (June 30, 1984) ......................................... . 

Total closed 
Total initiated as of June 30, 

20 
22 
33 

1984 

16 
15 
8 

Oosed
successful 

13 
11 
6 

Oosed
unsuccessful 

3 
4 
2 

Total pending 
as of June 30, 

1984 

4 
7 

25 

The number of dosed and pending undertovef operations noted above represent those operations initiated in that fiscal year. 

Note: These figures are for cases involving :.enstivie activities which a~ most closely monitored and do not include the less sensitive Group " 
cases which have been initiated at the rate of approximately 200 annually '" recent years. 

Senator SPECTER. Mr. Chairman, may I ask one final question? 
Senator MATHIAS. Yes, if you have no further questions, you can 

complete on this round then. . . 
Senator SPECTER. I would like to ask one more qu.eshon, If I may. 
Director Webster has the requirement for judicial approval been 

unduly burdensom~ on the electronic surveill~ce issue~ which you 
referred to earlier and if not, why do you thInk that It would b~ 
unduly burdensome to have judicial approval on reasonable SUSpI-
cion for an undercover operation? . 

Mr. WEBSTER. Senator Specter, the judicial warrant for tItle III, 
as you know, requires a finding of probable cause, and ~e have 
been able to make that. To initiate an investigation, the Issue ~f 
reasonable suspicion, the threshold standard or reasonable susp~
cion of criminal activity develops from a ,number .of sources,. and It 
is the basis on which we try to develop InformatIon that wIll pro
vide ultimately the probable cause if we need it for search or elec
tronic surveillance or for arrest. 

An undercover operation is an evolving scenario. ~t is not a ~is
creet activity such as the interception of an electro~ll~ communI~a
tion. It shifts and goes with the circumstances, and It IS n?t':l thIck 
script. The undercover operatives have to operate wIthm the 
framework of what an unsuspecting suspect will do or not do. 

Those activities are, of course, reviewed and monitored by super
visors and others but to ask us to come to a court for an assess
ment I think not only would create delays but would involve ~he 
court' prematurely in the criminal investigative pro~e~, !1 reqUIre
ment that I do not think would be welcome by the JudICIary or by 
the executive branch and one the necessity of which has not been 
established. . 

I cannot think of any instance in which a court reVIew, even ap
plying this standard which is not a familiar stand':lrd for the c~u~ 
in issuing warrants, would have precluded some Improper actIVIty 
on our part. 
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It really puts the criminal justice system on its head to ask a 
court to make those assessments at that early stage. We are 
making the assumption, I think, in dealing with undercover oper
ations that they are constitutionally intrusive. They are not consti
tutionally intrusive. They have been sustained by the Supreme 
Court for many, many years. They do not implicate constitutional 
issues in the sense that a search of a person's premises or the ex
pectation of privacy obtains. 

There are two people present in conversations, and there is no 
expectation of privacy warranting that type of early judicial super
vision of our activity. I think that the Congress has a legitimate 
interest in making sure that we do not spend the resources com
mitted to our care promiscuously or on the chance that something 
will show up or unfairly or unduly risk someone's reputation by 
the mere fact that we have conducted an investigation. 

That can be addressed through guidelines and oversight rather 
than implicating the judiciary in the process at that early stage. 

Senator SPECTER. Thank you very much, Director. 
Thank you, Mr. Chairman. 
Senator MATHIAS. I have just two questions I would like to ask 

now and then I will put the rest of my questions in the record. 
Mr. Jensen, Judge Webster said that the FBI had not used un

dercover agents in the role of privileged persons in privileged rela
tion, priests, journalists, or lawyers. Is that the common prac
tice--

Mr. WEBSTER. No, I qualified that. 
Senator MATHIAS. Yes, I got your qualification in the Greylord 

operation. 
Mr. JENSEN. But I think that I should not speak for the judge. 

He can speak for himself certainly, but I think that his remark 
was directed at the issue of the existence of privilege and how that 
would be a problem within these guidelines. 

There is no prohibition in terms of role playing. 
Senator MATHIAS. Yes. But my question to you is have you done 

it? 
Mr. JENSEN. The answer is yes, in certain circumstances under 

the Undercover Review Committee kind of guidelines. As I pointed 
out, we see that as an area of great sensitivity, and we approach it 
from that basis in terms of the control and in terms of the approv
al. We do not see it in tenn~ of a basis of a prohibition. 

Senator MATHIAS. In situations in which you have an agent who 
poses as a journalist, let us say--

Mr. JENSEN. I would not want-what we might do is--
Senator MATHIAS. I am going to ask you a very general question. 

If an agent poses as a journalist, what precautions would you take 
to minimize the possibility of interference with the first amend
ment rights? You may answer either hypothetically or on the basis 
of real experience. 

Mr. JENSEN. As I say, that would be a part of any proposal that 
would includt ' any such intrusive technique and anyone that 
would involve sensitivity of impinging upon first amenQ"nent kinds 
of issues. 

It would be a specific proposal that would have to be reviewed by 
the committee and it would have to be one that was looked through 
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in terms of the kinds of things we talk about as far as minimiza
tion and co~trol in terms of what would happen in the actual con
text of the investigative undercover technique itself, how it was 
played out. You would have to look at the specifics, the circum
stances. 

It would be one that would have to be addressed by the Under
cover Review Committee in terms of their proposal. So it is an ad 
hoc sit~ation in that sense. It would have to be one that depends 
upon circumstances. 

It would be a very, very extraordinary circumstance where it 
would be necessary to approve anything of that nature. Part of the 
u!ldercover review process is an evaluation of alternative tech
mques. 

I think, as the judge has pointed out, there are extraordinary sit
uations where that might happen and that we would have to ad
~ress t~at in another context as to perhaps how it might play out 
In ongomg cases. 

But the undercover review process would look at it in terms of 
exhausting alternatives and in terms of absolute control over the 
conduct. 

Senator MATHIAS. You say it has been done. Are you referring to 
agencies other than the FBI? 

Mr. JENSEN. I guess this gets into a problem about discussing 
pending kinds of cases, and I do not think it would be appropriate 
for public commentary at this time. Perhaps we could arrange in 
some fashion so that any kind of use of that technique could be 
presented to the committee in camera. 

Mr. WEBSTER. I think I can say, because it is a matter of record, 
that we. have used undercover agents in their capacity as lawyers 
purporting to be corrupt lawyers in a criminal setting. We have not 
used clergymen and we have not used journalists. 
. But I can envisage, as Mr. Jensen points out, a number of situa

tions largely on the foreign counterintelligence side where it might 
be necessary to identify criminal espionage activity to utilize that 
type of technique, but we have never done so. 

Senator MATHIAS. Well, I will leave the record as it is on that 
point, but one further question. Judge 'Webster, in your testimony, 
you suggested that time was not yet right because this is an evolv
ing technique. 

Well, we have learned by observation of nature that evolution is 
a process that continues. There is never an end to evolution. When 
will we reach a point that some guidelines are appropriate? 

Mr. WEBSTER. Well, I think guidelines are appropriate right now. 
I think perhaps if I were to restate that point of my statement, 
there are two parts of it. Scenarios evolve. They are dynamic, and 
therefore, they are not as susceptible is I pointed out to Senator 
Specter, to discrete specific probable cause requirements. 

Also, guidelines have that capacity to deal with evolution far 
better than statutory, locked-in-concrete provisions. I have been 
here 6 years now. I have been searching for modifications of the 
Freedom of Information Act, the Federal Tort Claims Act and a 
number of other things that I think are highly meritorious and the 
wheels grind very slowly. 

----~--~------------------------------------------~----~ 
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I would hope that we could deal with perceived situations that 
need change more quickly in the guideline area and with the help 
of the oversight committees in addressing the adequacy or inad
equacy of those guidelines rather than to be locked into a statutory 
framework. 

Senator MATHIAS. Thank you. 
senator Denton. 
Senator DENTON. I, too, Mr. Chairman, have only very few ques

tions left and will submit the rest in writing. 
Mr. Jensen and Judge Webster, as you know, the final report on 

the Senate select committee that preceded the introduction of 
Senate 804 goes on for nearly 800 pages, 790 to be exact. 

Much of that deals with alleged improprieties of the Department 
of Justice and the FBI during the Abscam operation. How would 
you assess Abscam overall in terms of improprieties and convic
tions, in other words, results? 

It seems that all of those indicted were actually convicted and 
convictions have been upheld on appeal. Is there anything you 
would like to summarize, because that appears to be more or less 
the point of what we're involved with here? 

Mr. WEBSTER. Well, Senator Denton, I think you have already 
stated the results in the courts. All 20 defendants were convicted in 
10 separate jury trials, and appeals have gone up through the proc
ess in three separate circuits of appeals numero'us times and there 
is either 14 or 16 petitions for certiorari that have been denied in 
the Supreme Court. 

In terms of impropriety, that is, legally impermissible conduct, I 
think all of those allegations have been addressed. Certainly on the 
issue of entrapment, it is quite clear that entrapment did not occur 
in any of those cases. In fact, in half of those cases, the defendants 
did not even claim entrapment. They said they simply did not get 
the money, and the jury determined otherwise. 

That is not to say that we did not identify in the course of those 
inquiries areas of management and supervision, judgment factors 
that, in hindsight, we would do differently, but in those particular 
cases, they rose out of one of our earliest long-term undercover op
erations involving multiple defendants in many different areas and 
places. 

It evolved not from a specific public corruption investigation but 
from a property crime sting operation that become more and more 
sophisticated as more and more corrupt public officials at various 
levels of government came into the activity. 

We learned a lot in that case. I think the fact that the prosecu
tions have withstood so much scrutiny in the courts suggests that 
we did it pretty well. I would like to, if I had my druthers, I would 
say look at some of the other cases besides Abscam, too, while you 
are at it and not just the ones where we had management prob
lems as we did in Corkscrew but ones that do not seem to fmd their 
way into the record, particularly in the House. 

The Corcom case, in which over 165 county commissioners in 
Oklahoma have been convicted and half that number of suppliers 
have been convicted in a long-term undercover operation involving 
public corruption, has significantly altered the purchasing prac
tices and contracting practices in that State and others who have 
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looked at that case. That is a significant and worthwhile contribu
tion to the welfare of our country. 

Other individuals in public corruption cases have been identified, 
tried, and convicted. Some have been acquitted, but Abscam will, I 
think, take its place in history. I hope that in the process that 
other equally fine investigations welJ run, well managed that have 
withstood all the possible challenges, will not go overlooked. 

Senator DENTON. Well, accurately or inaccurately, it is my often 
expressed opinion that in micromanagement you mentioned that in 
some cases separation of powers may be in question here. 

I believe that micromanagement since about 1970 in these bodies 
has, in general, been the problem rather than th~n the solution in 
terms of much that has to do with our defense, our intelligence op
erations and with respect to the current situation in Central Amer
Ica. 

So I have that conclusion. It is not a bias. I can justify it. A last 
question. 

The AG guidelines for undercover operations were developed 
during the Carter administration and put into effect on December 
31, 1980, near the end of that administration. Does the Department 
of Justice plan any changes to these guidelines based on the experi
ence gained from Abscam, Corkscrew, or any other operations? 

Mr. JENSEN. There have been some changes. Later in the year, in 
mid-1981 there were revisions that were based upon experience. So 
there has been some level of revision, and as J udge Webster has 
pointed out, this is a continual process, and experts within the 
bureau and the department now are looking at the guidelines con
tinuously. 

Also as has been pointed out, there is a flow of information that 
is continual as the Judge has pointed out. When the report was 
made, it was made available to the field so that the observations 
and the insight that came out of the hearings themselves would be 
part of the actual implementation of undercover operations. 

Senator DENTON. With the red light on and with the chairman's 
indulgence, I just want a yes or a no to this. Do both of you consid
er those guidelines with their changes and other changes that you 
might bring into being adequate for the protection from the civil 
rights point of view? 

Mr. JENSEN. Yes, I believe so, Senator. 
Mr. WEBSTER. I certainly do, Senator. 
Senator DENTON. Thank you, Mr. Chairman. 
Senator MATHIAS. Thank you, Senator Denton. 
Senator Biden. 
Senator BIDEN. Thank you, Mr. Chairman. 
Gentlemen, f apologize for being late, and I am told we may, for 

the rest of the panels, have to either go later this afternoon or an
other time since at 12 we are to break. 

Mr. Chairman, I would like to ask your permission and ask 
unanimous consent that an opening statement I have be placed in 
the record. 

Senator MATHIAS. Without objection so ordered. 
[The prepared opening statement of Senator Biden follows:] 
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PREPARED OPENING STATEMENT OF HON. JOSEPH R. BID EN, Jr., A U.S. SENATOR FROM 
THE STATE OF DELAWARE 

Mr. Chairman, I want to compliment you for holding this hearing today on the 
Undercover Operations Act of 1983. The distinguished list of witnesses gathered 
here demonstrates the serious need for revision in our statutory authority (If under
cover operations. 

Our witnesses today will represent a variety of positions which will be useful to 
the subcommittee in deciding what action we should next pursue on this bill. 

I welcome Congressman Edwards who has been a driving force in carrying out the 
House congressional oversight responsibilities for ensuring proper use of undercover 
operations. I believe his testimony on the recently completed report on FBI under
cover operations will be helpful in crafting any changes we might feel are necessary 
in our bill. 

I also welcome Judge Webster to whom I have the utmost respect. His fair and 
nonpartisan approach in directing his agency over the years has resulted in strong 
congressional support and confidence in his ability. I may not agree with everything 
he proposes and I'm sure he will be the first to admit that there have been some 
mistakes made, but no one can doubt his integrity and commitment to justice. 

Mr. Jensen has demonstrated over the last 3 years a remarkable ability to move 
each year to a higher position in the Justice Department. Based on my dealings 
with him I can understand why the Justice Department thinks so highly of him and 
regularly sends him up to the hill. 

I will be interested to hear the comments of Mr. Nash and Mr. Wheeler who 
know this legislation better than anyone. Their painstaking review of the ABSCAM 
case with the culmination of the Senate committee report has proven to be the cor
nerstone we are using in our consideration of this legislation. 

Finally. I believe the testimony of Mr. Berman from the ACLU, Mr. Seigenthaler 
from USA Today and Professor Freidman will provide for the record the civil liber
ty and constitutional questions that must be \""ised in considering changes to under
cover procedures. Their remarks are to be carefully reviewed before changes in un
dercover procedures are finalized. 

Senator BIDEN. I have one question, and in the interest of time I 
will not belabor the point. It follows off of Senator Denton's last 
two questions which I think are relevant, and they relate to cur
rent guidelines. 

Judge Webster and Mr. Jensen, I know you, Judge, from dealing 
with you all these years better than I know Mr. Jensen. I do not 
mean to imply I do not have high respect for Mr. Jensen. I do. But 
I know you well, and my view is shared by the overwhelming ma
jority of our colleagues. We trust you a lot. 

Mr. WEBSTER. Thank you. 
Senator BIDEN. The Attorney General is a man who has been, I 

think, worthy of our trust in terms of leveling with us when we 
have asked for information. My concern about the present guide
lines is that you have indicated that you are not going to stay for
ever in this job and you may be departing sooner than many of us 
would like. 

The Attorney General has made it painfully clear that he does 
not want to stay around very much longer. So we are in a situation 
where we are working from guidelines, and the two most important 
law enforcement officers in the United States of America who have 
been husbanding those guidelines, are about to leave. 

My concern is what impact will that have upon undercover oper
ations? And how do we up here have any knowledge or confidence 
that the guidelines will be continued to be the same as they are 
now being enforced? 

Mr. WEBSTER. I could comment. Maybe Mr. Jensen has some 
comment. I appreciate what you said, Senator Biden. I am from 
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Mark Twain country, and you know what he said about rumors. 
[Laughter.] 

Senator BIDEN. I hope he was correct in your case. 
Mr. WEBSTER. The response I would make is that as long as the 

guidelines are publicly promulgated and are subject to oversight 
review and commentary, then the only question really remaining is 
the commitment to observe them. 

I can tell you that the commitment to follow those guidelines 
within the FBI is deepseated and does not depend upon me or any
body else. Certainly we set the tone for that commitment, but I 
think that you can be very confident that those guidelines what
ever they may be will be fully observed within the FBI. 

So it becomes a matter between the Attorney General and the 
Congress as to what those guidelines will say. 

Senator BIDEN. I underst&.nd that, Judge, but I have been around 
here 12 years now, and without either giving your credit or blame, 
let us shift gears a minute. I have been deeply involved, and one of 
the reasons why I was late this morning and why I am going to not 
be able to come back this afternoon is I am meeting with a group 
of your colleagues from the CIA, on a very important matter, a 
hearing that I have been trying to set up for sometime. 

Now, I know, my colleagues up here know that it was because of 
you and other voices in the administration that the guidelines re
lating to conduct of agents and the conduct of business were not 
changed so significantly. 

Although we up here are in a position to comment on them, a 
guideline is a guideline, and I'm concerned that there will not be a 
strong voice in this administration if you leave. This is where Sena
tor Denton and I will disagree, in my view, but there is a real con
cern in pursuing the civil liberties sides of the guidelines under 
this administration. I do not want to ruin your reputation and call 
you a civil libertarian which I think you are, but when you and 
others are gone, a guideline is a guideline, and a guideline can be 
gone tomorrow. 

I assume one of the concerns that the Senator from Maryland 
has with regard to pursuing this matter is that if the guidelines 
are good, and are making sense, why not codify them, because then 
the burden shifts the other way. 

I have no problem with any administration coming up here and 
making the case to me as the ranking member of this committee, 
that the statutory requirement out there is not working because 
the world has changed. 

You did that with FOIA. You had guys like me who were consid
ered, "civil libertarians," supporting your changes. We changed 
them to the shagrin of some of the civil libertarians. 

Now, I like that burden much better than I like the burden the 
other way. I was not as worried with you being there, and if you 
are going to continue to be there, I am less worried. 

But I really do not like the idea that we, in fact, are going to be 
in a position where guidelines rely on, in effect, the willingness of 
individuals to enforce or not enforce them depending on individual 
personalities. 

The last point I will make, is to you Mr. Jensen. I will propound 
it now and it need not be answered now because my time is up, but 
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on page 6 of your testimony, you indicate the yo~ s~ro~gly oppose 
section 3803. This section would import statutory lImItatIons on the 
initiation of undercover operations and offering of an induceme~t 
or opportunity to commit. a crime. Basi~ally. our ~bjection to thIS 
part of the bill is that it Imposes a speCIfic ~nflexlble standard ?n 
our investigative agencies and does not take Into account the varIe
ty of situations arising from actual investigations. 

It would be very helpful for us for you to detail some of those 
examples, and you may be able to con~nce me of the problem. I 
am not asking you to do it now, but It would be useful for the 
record to do that 

Mr. JENSEN. I would be happy to do that, Mr. Chairman. If I ~ay 
just briefly comment on the general subje~t matter S~nator. Blden 
raises. I think this is a very important kInd of conSIderatIOn be
cause the ethics by which our law enforcem~n~ .a~tivities ~n.d the 
Department of Justice carries out its responsIbIlItIes are crItical. I 
do 'not think there is any question about that. 

The prohibitions that are built in, some of them are external pro
hibitions. They come about by guidelines. They come about by stat
utes or they come about by the exercise o~ d.e~isions by co.urts. 

There is also an internal kind of prohIbItIon and ethIcal stand
ards that are implicit in this. I think tha~ ~ would ~n~wer .a~d re
spond to this question that there is a tradItIon that 18. ImplICIt .a~d 
it is not a personal sort of thing. It is not a personal kmd of abI~Ity 
to say that as you look at the kind of conduct and the ethIcal 
standards that have been used by the FBI and the Departmen~ of 
Justice over time that they are the kind of standards that I thInk 
the American public can rely upon. 

Senator MATHIAS. Thank you very much. 
I am disappointed that we have not covered .quite a:' much 

ground quite as fast as I had hoped we would thIS mornIng, but 
that is a frequent experience. 

Senator BIDEN. Speed is not consistent with excellence, Mr. 
Chairman. 

Senator MATHIAS. Well, let us hope we have the compensation. I, 
therefore, have to ask the afternoon's witnesses if they will be. pa
tient and bear with us for an afternoon session. As Senator Blden 
says, he and I have some other committee commitments that we 
have to carry out. 

I would propose that we recess a~ th~ point and ~esu~e at 2:30, 
and at that time, we will meet not m thIS room but m DIrksen 226. 

[Whereupon, a luncheon recess was taken.] 
Senator MATHIAS. Mr. Neal, I apologize for being a little bit late. 

I had to leave the Hill to go down to the Department of Transpor
tation, and my transportation was not adequate. 

Proceed as you see fit. 

STATEMENT OF JAMES NEAL, ESQ., NEAL & HARWELL. NASH
VILLE, TN, FORMER CHIEF COUNSEL, SENATE SELECT COM
MITTEE TO STUDY LAW ENFORCEMEl"TT UNDERCOVER OPER
ATIONS 

Mr. NEAL. Thank you, Mr. Chairman. 
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Like the others, I appreciate the opportunity to appear here and 
give my views on S. 804. Unlike the others, I have appreciated the 
opportunity to work with you and the other members of the Sena~e 
select committee studying undercover operations in the past. I wIll 
be very brief and answer any questions that the chairman might 
have. 

Senator MATHIAS. We have your full statement and that will, of 
course, appear in the record. 

Mr. NEAL. I would appreciate that, Mr. Chairman. 
S. 804 addresses one of the most dangerous and, in respect to cer

tain criminal activities, one of the most effective law enforcement 
techniques available today, the undercover operation. 

In my view, the proposed legislation represents a modest but in 
my judgment necessary legislative intervention in law enforcement 
activities. 

Mr. Chairman, you know the number of hours we put in study
ing Abscam and many other operations, and I will not belabor that. 
It seems to me, though, that as a result of these activities and stud
ies, I came to four conclusions in this area, and I believe these con
clusions were shared by the staff and by every member of the com
mittee. 

The first conclusion is that undercover operations and the use of 
undercover operations by law enforcement agencies will always be 
controversial, involving as it does the use of deception, trickery, 
subterfuge and the offer of the opportunity to commit a crime, fol
lowed by the arrest and prosecution of the offeree if the offer is ac
cepted. 

Some people will never accept the necessity or the morality of 
such conduct, irrespective of its effectiveness, and I might add the 
controversial nature of the operation extends to the controversy 
that surrounds any effort by Congress to deal in this area. 

We have already heard this morning some people say that this 
bill does not go far enough, others say the bill goes too far. 

The second conclusion reached in this investigation was that un
dercover operations are, in fact, extremely effective, at least in 
those areas of criminal activity in which there is no identifiable 
victim, rather society at large is the victim. 

As an indication of the effectiveness of the operation, in 1983, 
316 undercover operations were conducted resulting in 889 convic
tions and approximately $80 million of recovered property. 

The third conclusion I think we all reached is that, and I suppose 
this is due to its effectiveness, the use of undercover operations has 
increased enormously in recent years. In 1977, the FBI conducted 
53 undercover operations. In 1983, the number had expanded to 
more than 316. 

The fourth conclusion I think we all reached was that while they 
are very effective, undercover operations do pose serious risks to 
those values we all cherish, privacy, civil liberties, property rights, 
and reputations of the innocent. 

They pose, in my judgment, a~other risk, s~rious but somew~at 
lesser perhaps, and that is the rlsk of corruptIon of the agents In
volved. Law enforcement agents involved in undercover operations, 
unless carefully trained and monitored, ultimately may become 
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what they have pretended to be in the execution of their undercov
er roles. 

While we reached these preliminary conclusions, the committee 
and the staff reached the conclusion that the effectiveness of un
dercover operations nevertheless, outweigh their risks. 

We then sought to determine if congressional action was neces
sary, and I think the conclusion was that it was. As a result S. 804 
was proposed by the committee. 

S. 804 suggests what seems to me a middle course between those 
who would leave the matter entireiy to the existing judicial re
straints and those who would allow use of this technique only after 
approval of a magistrate upon a showing of probable cause. 

And S. 804, it seems to me, says, in effect, to the Department of 
Justice, "We confirm your right to continue to conduct undercover 
operations and we will give you the necessary tools to do the job. 
For the time being we will basically allow you to police yourself. 
You must keep in place certain guidelines, however, and those 
guidelines must contain certain safeguards both substantive and 
procedural." 

Let me digress just a moment here to say that this morning the 
testimony was that existing guidelines now require reasonable sus
picion before an opportunity to committee a crime is offered to an 
identified individual. 

Mr. Chairman, in fact, they do not. As we found out in the 
course of our investigation, one of the problems with, for example, 
Abscam was that there was no reasonable suspicion. Whatever a 
corrupt middleman said or whomever a corrupt middleman said 
would take a bribe, they were brought in, in truth and in fact, wil
lynilly. 

Senator MATHIAS. In fact, in one case, as you well remember, it 
was kind of an afterthought. It was when one scenario broke down 
that another one was substituted. 

Mr. NEAL. Immediately and without any pause for reflection. So 
this bill does say, "You must have guidelines and these guidelines 
must contain certain safeguards both substantive and procedural. 
You must not change these guidelines without prior notice to our 
oversight committee and you must keep our committees fully ap
prised of your actions, and finally we will hold you accountable for 
any abuses." 

S. 804 also provides a legislative basis for the defense of entrap
ment and one that is more logical and more easily applied than the 
existing doctrine. 

I sincerely believe that legislative action is necessary and appro
priate in this area, and I endorse the modest first step approach 
represented by S. 804. In fact, Mr. Chairman, the weakness of the 
bill is one that you have alluded to in the Congressional Record, 
and that is that it only pertains to components of the Department 
of Justice and does not take into consideration the enormously ex
panding undercover operations of other law enforcement agencies, 
for example, the Internal Revenue Service. 

Mr. Chairman, before I stop, I would like to point out three 
things that were mentioned this morning that I think are inaccu
rate. No.1, I have mentioned. The existing guidelines do not re
quire reasonable suspicion that a person has committed, is commit-
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ting or is about to commit a crime before he is offered the opportu
nity to commit that crime. 

They simply do not. The loopholes are just too great. Our stand
ards, this bill, S. 804, would impose three standards, and it would 
require, and I think this is critically important, it would require 
high level action, making findings, making written or articuable 
findings that before you conduct an undercover operation, before 
you authorize it, you find in writing and set forth the facts that 
there is reasonable suspicion to believe that the initiation of the 
operation would detect ongoing criminal activity. 

Then before you get down to the very controversial part of un
dercover operations, that is, offering the opportunity to a citizen to 
commit a crime so you can apprehend him and punish him, you 
must find and you must detail in writing your findings that there 
is reasonable suspicion to believe that this individual, this specific 
individual has committed, is commiting or is about to commit a 
particular crime. 

And then the third and one the committee will obviously find 
very controversial is the standard that before you can involve cer
tain areas, that is, media, privileged communication areas, you 
must find probable cause to believe that the criminal activity is 
going on and that this is the only way to get at it. 

There again, you must find the articuable grounds and you must 
set them forth in writing. 

And finally this bill would change, as I said, the law of entrap
ment. I think the law of entrapment now is illogical, as about four 
members of the Supreme Court have, at various occasions, articu
lated. 

This law would put the emphasis on the nature of the law en
forcement activity, and it would allow the judge to determine 
whether there is entrapment. 

Thank you, Mr. Chairman. I appreciate the opportunity to 
appear before you. I wholeheartedly endorse this bill in recognition 
that it can be improved enormously, should be improved enormous
ly through the factfinding process of committees. 

But I can assure you as a man who has worked many years both 
as a prosecuter and now as a defense counsel, it is an area of con
siderable controversy in the country. Some people applaud under
cover activities. Many people say they should be elimtnated alto
gether. 

But I think most would concur that some legislation is necessary. 
Thank you, sir . 

[The prepared statement of Mr. Neal follows:] 
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PREPARED STATEMENT OF JAMES F. NEAL 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

Senate Bill 804 addresses the most dangerous, and 

in respect to certain criminal activities, the most effective 

law enforcement technique available today -- the undercover 

operation. This proposed legislation represents a modest, 

but in my judgment, necessary legislative intervention in 

law enforcement activities. 

For much of 1982, I was Chief Counsel to the United 

States Senate Select Committee on undercover operations. 

This Committee, chaired so ably by Senators Mathias and 

Huddleston, was created in response to the criticisms and 

praises heaped upon the most ambitious and publicized 

undercover operation to date ABSCAM. The work of the 

Commi ttee, hovlever, was not limited simply to a review of 

that operation. In recognition of the increased use of 

this technique, as well as the controversy surrounding it, 

the Committee reviewed tens of thousands of records generated 

in a number of undercover operations, interviewed and took 

the testimony of Department of Justice personnel involved 

in these operations, both field operators and supervisors, 

solicited and heard the views of legal experts, analyzed 
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the in-house Department of Justice regulations pertaining 

to undercover operations and reviewed the existing jUdicial 

restraints on this technique. 

As a result of this investigation, I reached certain 

conclusions regarding the Use of undercover operations in 

federal law enforcement and I believe these conclusions 

were shared by most, if not 1 
a 1, members of the Senate Select 

Committee and the staff. 

First, the Use of undercover operations by law 

enforcement agencies 'II 
Wl. always be controversl.' aI, , l.nvolving 

as it does the 
subterfuge and use of deception, trickery, 

the offer of an opport uni ty to commi t a crime followed by 

the arrest and prosecution of the offeree if the offer is 

accepted. Many lay persons and some experts will never 

accept the necessity or the morality of such conduct, 

irrespective of its effectiveness. 

Second, undercover operations are in fRct extremely 

effective, at least in those areas of criminal activity 

in which there is no specific victim to complain. I include 

in these areas drug trafficking, official corruption and 

the activities of organized criminals. In these areas, 

society rather than an identifiable person is the victim 



• 

196 

and the criminal activity supplies a demand. Neither the 

supplier nor the person whose demand is being accepted 

generally will complain. The effectiveness of these 

operations t d by a brief may be demonstra e review of FBI 

statistics. operations were conducted In 1983, 316 undercover 

with an appropriation of $7,800,000 resulting in 889 

convictions and $81,515,988 of recovered property. 

Third, and I suppose ue d to 1°ts effectiveness, the 

use of undercover operations has increased enormously in 

recent years. the FBI conducted 53 undercover In 1977, 

operations. In 1983, the number had expanded to 316. 

Fourth, undercover operations do pose serious risks 

to those values we all cherish -- privacy, ci vi 1 liberties 

and property rights. They also pose a lesser, but still 

serious risk, of f the agents and agencies. corruption 0 

Law enforcemen agen t ts involved in undercover operations, 

tra1°ned and monitored, ultimately may become unless carefully 

what they have pretended to be in the execution of their 

undercover roles. 

d h Committee nevertheless With these findings in Min , t e 

of the undercover operation concluded that the effectiveness 

technique outweighed its risks. The Committee then sought 
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to determine if congressional action was necessary or 

advisable. 
The Committee reviewed the judicial restraints 

imposed on most undercover operations, that is, the concept 

of entrapment and of due process of law. 
The Committee 

was also made aware of the recommendations of some scholars 

that undercover operations, or at least that part of these 

operations involving the offer of an opportunity to commit 

a crime, be preceded by a judicial warrant issued only upon 

a showing of probable cause. 

In sum, I believe the Senate Select Committee made 

a thorough and scholarly study of the concept of the 

undercover operation, the risk and effectiveness of this 

technique, the existing restraints and the arguments pro 

and con respecting such law enforcement activities. 

After this review the Committee proposed Senate Bill 

804. 
This bill suggests a middle Course between those who 

would leave 
the matter entirely to existing 

judicial 

restraints and those who Would allow Use of this technique 

only after approval of a magistrate Upon a showing of probable 

cause. 
Senate Bill 804, in effect, says to the Department 

of Justice, we confirm your right to continue to conduct 

undercover operations and we will give you the necessary 
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tools to do the job. For the time being, we will basically 

allow you to police yourself. You must keep in place certain 

guidelines, however, and these guidelines must contain certain 

safeguards, both substantive and procedural. You must not 

change these guidelines without prior notice to our oversight 

commi ttees and you must keep our committees fully apprised 

of your actions. We will hold you accountable for any abuses. 

Senate Bill 804 also provides a legislative basis for the 

defense of entrapment and one that is more logical and more 

easily applied than the existing judicial doctrine. 

I sincerely believe legislative action is necessary 

and appropriate in this area and I endorse the modest first 

step approach represented by Senate Bill 804. In fact, 

in my view; the weakness in the Bill is that it only pertains 

to the components of the Department of Justice and does 

not take into consideration the enormously expanding 

undercover operations of other law enforcement agencies, 

for example, the Internal Revenue Service. 

Thank you for the privilege of appearing before you 

today. 
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Senator MATHIAS. Well, Mr. Neal, you have maintained your rep
utation today for long cigars and short statements. 

Mr. NEAL. Thank you, sir. 
Senator MATHIAS. Let me ask you this. You recommended to the 

select committee that a warrant not be required. As you know the 
House committee came to the opposite conclusion. Do you want to 
set forth the basis of your views since that was controversial today? 

Mr. NEAL. Yes. Mr. Wheeler, who worked with me and then suc
ceeded me, and I spent long hours in the evening in the Russell 
Building debating this. While he started out, I think, with the idea 
that that should be done, we both concluded to recommend to the 
committee that, at this time at least, that not be undertaken. 

And the reasons are as follows. One, practical. I do not think it 
can be done right now. But more than that, you are engaging the 
judiciary, in our judgment, too early in the law enforcement activi
ty. 

You are bringing them in right at the beginning, almost in the 
initiation of an investigation. . 

Second, I do not conceive of any way right now that you can 
present and the judge can rule upon the matter with the precision 
and yet the flexibility necessary to have effective undercover oper
ations. 

When you go in for a search warrant, for example, you can point 
out to the court, "We are going to search apartment 401. It consists 
of three rooms, and we are going to search for and seize certain 
items." 

When you come into the area of undercover operations, the judge 
cannot be sufficiently detailed in that area to have it meaningful, 
on the one hand, and give the necessary flexibility to the operators 
in the field, on the other. 

And at this point, I would not further burden the committee 
with this. I would give, as I say, this modest first step, an opportu
nity to work before I would impose the burden of a warrant. 

Senator MATHIAS. Well, that tends to be my own feeling on the 
subject. I think Judge Webster is right that we are in an evolving 
situation but the law can evolve as well as administrative practice 
can evolve. 

There has been some confusion in the discussion of this whole 
subject about the legal effect of a violation of administrative guide
lines or of statutory standards. 

The select committee had in mind the doctrine that violation of 
an administrative guideline on investigative techniques would not 
be the basis for a motion to suppress evidence that was obtained as 
a result of that investigation. 

Is that your recollection? 
Mr. NEAL. As a matter of fact, it is written precisely in the law 

in the proposed bill as I remember. In the case of the United States 
v. Caceres. the Supreme Court said that violation by an agency of 
its internal guidelines does not create any rights on behalf of the 
accused. 

For the time being, I believe it was the committee, the select 
committee's view that again we should not be creating additional 
rights, at this point, on behalf of the accused, if the guidelines are 
violated. 
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The whole point of this is if we find these abuses, that may be 
down the road, but at the present time, this bill, mandating guide
lines, would not create, expressly would not create a defense if 
those guidelines were, in fact, violated. I do not believe that this 
bill would change the law with respect to that. 

Senator MATHIAS. You heard this morning when Mr. Jensen 
criticized Senate bill 804 because it established a higher threshold 
standard on cases in which the undercover operation may interfere 
with privileged relationships. . 

Mr. NEAL. Well, I think, Mr. Chairman, you are going to hear a 
great deal of objection to the fact that in that area we did not go 
far enough. It does, however, impose a higher standard. 

In certain extremely sensitive areas of first amendment rights, 
for example, it requires a written, articulated finding of probable 
cause to believe that criminal activity is going on in this area and 
that this is the only way to detect and prosecute that activity 
before undercover activity is taken in that area. 

Yes, it does impose a higher standard, but it is a standard that 
is, in my judgment, needed, and as I say, you will hear, I think, 
when my good friend Mr. John Seigenthaler gets up here, you will 
hear that we do not go near far enough in this area. 
. But I think that we do take impose a higher standard. I think it 
IS necessary. 

Senator MATHIAS. So what you are really saying is that if you 
have sort of a run-of-the-mill sting operation or a buy-and-bust 
drug operation, that that can be operated at a different level of 
sensitivity compared to an undercover investigation which is tar
getted at a newsroom, a church, or a judicial system. 

Mr. NEAL. Yes, Mr. Chairman. If I might take just one moment, 
Mr. Chairman, to point out what I was looking for here. It says: 

When a government agent, informant, or cooperating individual poses as an attor
ney, physician, clergyman, or member of the news media and there is a significant 
risk that another individual will enter into a confidential relationship with that 
person, there shall be a finding that there is probable cause to believe that the oper
ation is necessary to detect or prevent specific acts of criminalty. 

And then another portion says that those findings must be made 
in writing, yes, on page 11: 

All findings required to be made by this section shall be in writing and shall 
inclde a statement of the specific facts or circumstances upon which the finding is 
based. 

That is a higher standard than is now in the law but one I think 
is absolutely required. At least that much is required and the 
Chair will remember the problems we had in the investigation that 
the requirement of a finding in writing of specific facts before 
somebody is offered an opportunity to commit a crime is one of the 
real frailties we found in the Abscam operation. 

Senator MATHIAS. This morning we ran out of time before I had 
the chance to ask the Justice Department panel about their reac
tions to the news that the chief informant, chief prosecutor, and 
one of the FBI agents in the Abscam case had apparently collabo
rated to run a private undercover operation for a leathergoods con
cern that was investigating alleged counterfeiters. 

Now, the counterfeit problem is a serious problem and we are 
considering it in this committee in another context. But do you 

(, 

201 

ha~e any thoughts to add to the propriety of that particu1ar enter
~B~e and by the participation in it of both a former and' a future 

agent and of a character like Mel Weinberg whom you and I 
remember? ' 

Mr. NEAL. Yes. It certainly was a reunion for a number of peo Ie 
who spent a lot of time together in the past. The Chair knows i'nd 
reflects and re~embers with me that one of the problems of an un
dercover o~eratIon and one of the problems I think that will be en
coun~red In everyone is the fact that you sometimes have to oper
ate ~Ith characters like Weinberg. 

It IS a frailty and it is a risk. It is one that sometimes must be 
undertaken, bu~ cB:n be undertaken only if it. is severely monitored 
pursuant to guIdelInes. Two things surprise me about the article I 
read o~ that matter the Chair mentioned. 
. O~e IS I ~as surprised that the court would get involved in inves

tigating crlI~e r~t~er than refer that to the U.S. attorney, and 
s~ond: I thInk It IS very dangerous to have those kind of oper
~tIons where there abb:olutely are not guidelines in respect to what 
18 done. 

Whether those guidelines are informal, legislatively mandated or 
not, but here there are none. 

Senator MATHIAS. The select committee reconciled itself to the 
fact that the people that were going to be used in these operations 
were !lot alway& going to have impeccable reputations and pure life 
e~periences because it is, in fact, the nature of their life experience 
t at makes them usable and useful but there must be some lir~its. 
. Mr. ~EAL. There must be some limits, and it makes it even more 
Il!lperatIve that these highly effectively and highly dangerous tech
nIques be carefully controlled. 

Senator MATHIAS. Since everyone who reads this record may not 
ha:ve read t!te news story on that leathergoods case, I will at this 
POl~t, ~ut In t~e record the article from the New York Times 
whIch appeared In the May 4 issue. ' 

[The following was received for the record:] 
[From the New York Times, May 4, 1984J 

LEATHER GooDS CoNCERN USED A STING OPERATION 

(By Leslie Maitland-Werner) 

W ASHINGTO!'f, May 3.-The Louis Vuitton leather-goods company hired a former 
~::~~~~trsl~~O[::~~:t!.rt of an undercover sting operation against s,'spected 

The.inf~r~er, Melvin Weinberg, played an integral role in the Federal Bureau of 
~vesbgabOr;t s Abscam o.peration, which led to the convictions of a Senator and six 

pr~ntabves on a vaTlety of corruption charges. 

th!~a~~~~~e !~~v::'Lo~~ ~~~~::n1:a:!:a;k~ to seek out those responsible for 

'Pte company s !awye~ retain~ as a consultant Thomas P. Puccio, the former 
~hie~ of the

d 
0h rgar;tized Cru~e Strike Force in Brooklyn, who supervised the Abscam 

mqulry an as smce gone mto private law practice. 

OPERATION UPHELD BY JUDGE 

The unusual private sting operation came to light after a Federal ·ud . N 
Y~rdk upheld. the· use of the sting operation by Louis Vuitton et Fili S 1e ~~ g e,w 
eVl ence agamst suspected counterfeiters of its products. " am 

o 
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Its undercover operation involved the same techniques that have been used with 
increasing frequency by Federal law enforcement agencies to unravel complex 
criminal conspiracies. 

Gunnar Askeland, and F.B.I. agent involved in Abs('.am, helped run the operation, 
in which evidence against suspected counterfeiters was surreptitiously gathered on 
audier and videotape. At the time, Mr. Askeland had left the bureau to run his own 
private investigation firm in Florida. He has since rejoined the F.B.1. 

ACCUSED OF CRIMINAL CONTEMPT 

In order to run the operation, two of the company's lawyers, J. Joseph Bainton 
and Robert P. Devlin, were designated by the Federal Judge Morris E. Lasker of 
Federal District Court in Manhattan to serve as Government prosecutors, both to 
conduct an inquiry and to present evidence to a trial jury. Mr. Bainton and Mr. 
Devlin are with the firm of Reboul, MacMurray, Hewitt, Mynard & Kristol. 

"To the best of my knowledge," Mr. Bainton said, "this is the first time in which 
specially appointed private attorneys have been authorized by a court to conduct an 
undercover sting-type investigation." 

As a result of the evidence collected in the operation, Judge Charles L. Brieant of 
Federal District Court in Manhattan charged seven defendants with criminal con
tempt. 

!'hey were charged with the crime becaUE.e two of the same defendants, in an ear
lier civil case brought by Louis Vuittin, had agreed to a settlement including a per
manent injunction that barred them from producing or distributing goods made 
with the Company's distinctive material. The other five were charged with aiding 
and abetting the original two in violation of the court's permanent injunction. 

The Vuitton material-brown vinyl with J.i gold insignia bearing the initials 
L.V.-is used to produce expensive handb:ig8, accessors and luggage. A typical 
sachel-style handbag for women costs about $180, while counterfeit models of the 
bag may be sold at prices ranging from $~O to $180. The quality, however, is often 
inferior to the real thing, and the company contends this has damaged it!; reputa
tion. 

A decision last month by Judge Brieant rejected the defendants' contention that 
the company's lawyers had been granted overly broad jurisdiction when Judge 
Lasker designated them as temporary government prosecutors. 

SUFFICIENT AUTHORITY 

In his decision, Judge Brieant said Rule 42 of the Federal Rules of Criminal Prer 
cedure "confers sufficient authority upon the court to authorize a special prosecutor 
to undertake the activities performed in this case." 

Judge Lasker's order permitted Mr. Weinberg, using the name Mel West, to mas
querade as a gambling-casino owner who wanted to join the counterfeiting business. 

In secretly videotaped meetings with some of the defendants in the Beverly Wil
shire Hotel in Los Angeles and the Plaza Hotel in New York City, Mr. Weinberg 
helped gain evidence of the enterprise and even visited one of its factories in New 
Haven, according to information presented to the court. 

Mr. Bainton and Mr. Devlin were ordered by the court to inform the United 
States Attorney's office in Manhattan of their operations. They were also required 
to enlist the assistance of the District Attorney's office in Los Angeles in order to 
conduct electronic surveillance there. 

In a telephone interview, Rudolph W. Giuliani, the United States Attorney in 
Manhattan, iii!id: "I think it's a mistake generally for private people to be conduct
i~g sting operations. Citizens affected by the operation d?n't h8:ve the ~e ,protec
tIon !lS do those affected by the Government, \\ l~<!re the Bill of RIghts apphes. 

He added that this case was somewhat different because it was "done under the 
auspices of a judge." 

Senator MATHIAS. I am very grateful to you for being here, but 
doubly grateful that you inconvenienced yourself to stay for an 
afternoon session, and the fact that you have carried the load with
out Malcolm Wheeler. We regret that he is ill, and I will put his 
prepared statement in the record. 

[The pre~ared statement of Mr. Wheeler and the response ques
tion from Senator Denton follow:] 
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PREPARED STATEMENT OF MALCOLM E. WHEELER 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

I greatly apprecia~e your invitation to appear 

before this Subcommittee to testify regarding S. 804, 

the Undercover Operations Act. 

In 1982, while serving first as Deputy Chief 

Counsel and then as Chief Counsel to the Senate's Select 

Committee to Study Law Enforcement Undercover Activities 

of Components of' the Department of Justice, I had the 

opportunity to examine in depth the policies and prac

tices of federal law enforcement undercover operations. 

In particular, I had the opportunity to review confiden

tial and public documents prepared in connection with 

six undercover operations, to interview numerous rep-

resentatives of law enforcement components of the Depart-

ment of Justice who conducted those operations, and to 

participate in the examination at Select Committee hearings 

of several of those representatives. I also had the 

opportunity to study, and to interview and examine 

Department of Justice representatives concerning, the 

Attorney General's Guidelines on FBI Undercover Operations, 

on FBI Use of Informants and Confidential Sources, and on 

Criminal Investigations of Individuals and Organizations. 

Against that background, I concluded that there 

existed, and I still believe that there exists, a critical 

need for legislation expressly authorizing, but carefully 

circumscribing the scope of, undercover operations by 

law enforcement components of the Department of Justice. 

I also believe that S. 804, if enacted, would achieve 

those two goals in a manner that. would strike a proper 

balance between effective law enforcement and the pre-

<> 
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servation and nurturing of civil liberties. In support 

of that opinion, I offer the following specific comments 

about portions of S. 804. 

SECTION 3801: DEPARTMENT OF JUSTICE GUIDELINES 

Section 3801(b) would require the Attorney 

General to issue, maintain, and enforce guidelines 

governing the initiation, extension, renewal, expansion, 

and termination of undercover operations of law enforce-

ment components of the Department of Justice. There 

already exist guidelines issued for the Federal Bureau 

of Investigaion by the Attorney General that would 

comply almost fully with Section 3801(b). The existing 

Drug Enforcement Administration guidelines (at least as 

of mid-1983), however, are less complete and would have 

to be further developed; and the Immigration and Natural

ization Service (at least as of mid-1983) has no guide-

lines that apply to the entire Service. 

Given the intrusive nature of undercover 

operations, the threat they present to civil liberties, 

and the problems of management, review, and oversight 

inherent in their nature, it is important that there be 

clear and encompassing guidelines governing all such 

operations. Former Attorney General Civiletti promul-

gated undercover guidelines while he was in office on 

January 5, 1981; and the Attorneys General who have 

succeeded him have maintained those guidelines. Never-

theless, the fact remains that some other Attorney General 

at some future ~ime could, absent a provision such as 

Section 3801(b), conclude that the guidelines are an 

undue hindrance to effective law enforcement and could 

withdraw them in whole or in part; and the furth~r fact 

remains that the guidelines applicable to the FBI 
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constitute th 
e only thorough set 

of guidelines 
undercover governing 

operations, even though the DEA and 
h the INS 

ave been conducting such operations for years 
th h ' and even oug the problems of 

management, review 
d ' and oversight an the risks to civil 

INS operations 
liberties preSented 

by DEA and 
are as great as th _ 

O~e presented by FBI 
operations. 

Section 3801(b) 
would en~ure that all law 

enforcement components of 
the Department of Justice 

would establish, maintain 
, and enforce guidelines 

governing all ' 
maJor aspects 

of undercover operations , 
yet it would leave the exact 

Content of those guidelines 
to the discretion of the law 

enforcement officials 
knowledgeable about the most 

nature of law enforcement 

activities. If future experience 
should reveal an 

unwillingness on th 
e part of the Attorneys General to 

issue, maintain d 
,an enforce guidelines suff' , 

~c~ent to 
prevent serious errors or b ' 

a uses ~n undercover opera
tions, it m th ay en be appropriate 

to establish legis
lative requirements for the' 't' . 

~n1 1at10n, extension, ' expan-
S1on, renewal, and termination of such operations. 

Unless and until that infelicitous 
moment arrives, how-

ever, it seems preferable, on balance, to 
permit the 

Department of 
Justice to exercise ;ts 

• informed discre-
tion within a broad f ramework 'd prov1 ed by the Congress. 
This is the balance 

struck by Section 3801(b). 

Section 3801(b) (6) warrants 
special mention. 

It specifies that h 
eac law enforcement component of 

the Department of 

tions must 
Justice that conducts unde 

rcover opera-
have an Undercover Operations 

Review Committee 
of at least six voting 

members, at least one 
consisting 
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of whom is an Assistant Director of the FBI and at least 

one of whom is a representative of the Office of Legal 

Counsel of the Department of Justice. This provision 

would achieve several salutary results. 

First, it would ensure that each law enforcement 

component conducting undercover operations would have a 

review committee similar to that which has been in 

operation at the FBI for several and years which has 

served the function of prov;d;ng , , •• ongo~ng rev~ew of 

undercover policies, practices, and operations. Testi-

mony and interviews given by FBI officials has persuaded 

me that ongoing review of 11 d a un ercover operations by 

a small group of off;c;als 'th •• w~ varied law enforcement 

backgrounds is the optimal h' f mec an~sm or identifying 

potential problems and for am d' d . en ~ng un er,~over proposals 

in a fashion designed to solve those problems most 

effectively. 

Second, by requiring that an Ass~stant Director 

of the FBI sit on e h h ac suc review committee, the provision 

would ensure that a high-level official of the FBI would 

receive relatively undiluted and undistorted information 

before being asked to approve the initiation, expansion, 

renewal, or termination of an undercover operation. 

will thereby mitigate one of the problems revealed in 

my study of ABSCAM ana." other d un ercover operations--

This 

namely, because of the number o:r- t' 1 repor ~ng evels through 

which information abou.t proposed actions was sifted, 

the Assistant Director asked to authorize the initia

tion or expansion of undercover operations often did 

not receive information tha~, had he known it, may have 

caused him to make further inquiries or to refuse 

authorization. 

r 
I 
l 

r 
! 

207 

Third, the testimony of representatives of 

the FBI, the DEA, and the INS before the Select Committee 

revealed that each of those components of the Department 

of Justice conducts its own undercover operations, but 

that the FBI sometimes p~rticipates jointly with the 

DEA or the INS. By having an FBI represen1:ative on the 

Undercover Operations Review Committee fol' each compo

nent of the Department of Justice conducting undercover 

operations, Section 3801(b) (6) would prevent duplicative 

undercover operations by two or more components, would 

ensure that instances in which a joint operation would 

be more efficient or otherwise more effective would be 

readily identified, and would increase the likelihood 

that new techniques, new safeguards, new legal opinions 

and other information obtained by one component "muld 

promptly be shared with and benefit other components. 

Similarly, Section 3801(b) (6) would require 

the representative of the Office of Legal Counsel of 

the Department of Justice who sits on the FBI's Undercover 

Operations Review COmmittee to sit on the parallel 

committees for the DEA and the INS. The presence of 

such a legal representative should ensure that a person 

knowledgeable about the legal implications of proposed 

undercover activities will participate in the decision

making and review process and should increase the 

likelihood that any constitutional problem with proposed 

undercover activities will be identified and addressed. 

It seems likely that such a legal representative's 

expertise, assistance, and familiarity with law enforce-

ment needs and problems peculiar to undercover operations 

will be maximized by his or her participation in the 

broadest possible variety of undercover operations. 
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In addition, having the same legal representative on 

all of the review committees will ensure that all of 

those committees receive similar legal advice regarding 

undercover operations. 

SECTION 380l(c): SUBMISSION OF PROPOSED 
GUIDELINES TO THE JUSTICE DEPARTMENT 

Section 3801(c) would require that the Attorney 

General submit in writing to the Senate Committee on 

d to the House Committee on the Judiciary, the Judiciary an 

at least 30 days before promulgation, every guideline to 

be issued under Section 3801 and every amendment to, or 

deletion or formal interpretation of, any such guideline. 

This section would have the beneficial effect of enabling 

the Judiciary Committees to exercise their oversight 

responsibilities by reviewing in advance new guidelines 

and formal changes in existing guidelines. By using the 

1 " to modify the word "interpretation," qualifier "forma 

the section ensures that the Attorney General would not 

have to submit day-to-day decisions about the scope 

of existing guidelines. 

The ~eed for a provision of this sort was 

revealed during the Select Committee's investigation 

when the Select Committee discovered that the Department 

of Justice, without having informed the Congress, had 

, f th term "public promulgated a written interpretatl.on 0 e 

" l.'t appeared l.'n the then-existing guidelines, official, as 

, t wl.'th the, ordinary use and that was wholly inconsl.sten 

dictionary definition of that term. It seems clear that 

the Congress cannot effectively exercise its oversight 

responsibilities without knowledge of such formal, 

written interpretations of guidelines. It seems equally 

clear, however, that it would be an overreaction to 
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conclude from that one instance that the guidelines 

should be codified. 

SECTION 3802: AUTHORITY TO 
ESTABLISH UNDERCOVER OPERATIONS 

This section would expressly authorize law 

enforcement components of the Department of Justice 

to engage in certain activities that are crucial to 

the effectiveness of many undercover operations but 

that are arguably prohibited by existing statutes. 

This authorization is advisable because of the impor

tance of these activities to the success of undercover 

operations, because these activities are not themselves 

intrusive, and because it is unseemly for the Department 

of Justice itself, charged with enforcing the nation's 

laws, to stretch existing statutory language to its limits 

in order to justify engaging in those activities in the 

absence of a clear exemptl.'on from the t s atutory prohibi-

tions. 

One important limitation in the provision is 

Section 3802(c), which would permit a law enforcement 

component to use proceeds generated by a proprietary 

established in connection with an undercover operation 

only to offset necessary and reasonable expenses of that 

proprietary. This limitation would ensure that the 

Department of Justice could not use funds generated by 

an undercover operation either to expand the scope of 

that operation or to finance another operatiou. 

The difficulty of monitoring and controlling 

the scope of undercover operations is, as Department of 

Justice representatives themselves have testified, in

herently difficult; that difficulty should not be 

exacerbated by having operation-generated funds freely 
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available to expand the scope of the operation in which 

they were generated or to expand the scope of other 

operations. If that were to be allowed, the oversight 

function performed by congressional appropriations 

committees would be made considerably more difficult. 

Thus, for example, it seems inadvisable to allow a law 

enforcement component to sell in one operation controlled 

substances confiscated in another operation and to use 

the sale .roceeds to purchase contraband in yet another 

operation for which appropriated funds would not have been 

available. Similarly, in a multi-faceted operation 

similar to ABSCAM, it would be inadvisable to permit 

undercover operatives to confiscate contraband in one 

facet of the operation, sell the contraband to other 

criminals, and use the proceeds to bribe public officials. 

SECTION 3803: LIMITS 
ON UNDERCOVER OPERATIONS 

Section 3803 would impose specific statutory 

limitations on the initiation of undercover operations 

and on the offering of an opportunity or inducement to 

engage in a crime. This proposal strikes a desirable 

accommodation among several important and conflicting 

considerations. It establishes objective standards that 

must be met befo,re the intrusive undercover technique 

may be used, but those standards are sufficiently flex

ible and non-restrictive to enable law enforcement 

components to enage in almost all of the undercover 

activities that most citizens would, on balance, find 

acceptable. It requires that specific findings precede 

the initiation of an undercover operation, but it provides 

that those findings should be made by individuals with 

substantial expertise regarding underc~ver operations--
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namely, members of the Undercover Operations Review 

Committees. Through Subsection (c), it provides for 

an expedited procedure in exigent circumstances. 

In addition, through Subsections (a) (3) and 

(a) (4), it requires a finding of probable cause--the 

same standard required for a search warrant--before 

an undercover operative may infiltrate an}' political, 

governmental, religious, or news media organization 

or pose as an attorney, physician, clergyman, or member 

of the news media in a manner creating a significant 

risk that another individual will enter into a confiden-

tial relationship with that operative. Obviously, an 

overriding concern for civil liberties, especially in 

sensitive areas such as political, religious, and news 

media contexts, would dictate either greater restrictions 

on, or an outright prohibition of, undercover activities 

of the type addressed in Subsection (a) (3) and (a) (4) . 

Equally obviously, an overriding concern for effective 

law enforcement would reduce the p~obable cause require-

ment or leave these matters entirely to the informed 

discretion of law enforcement officials. Given the 

clear antinomy presented by these principles, S~bsections 

(3) and (4) appear to provide a reasonable, if not the 

best possible, resolution. If this section should be 

enacted into law, and if subsequent events should reveal 

either that law enforcement components have frequently 

abused these provisions or have been unduly handicapped 

by them, the provisions could be amended in light of that 

new evidence. The lengthy investigation conducted by the 

Select Committee, however, provided no reason to believe 

that either of those undesirable results is likely to 

occur. 
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In sum, it is my opinion that S. 804 strikes an 

effective, delicate balance between the need for effec-

tive law enforcement and the need to protect the civil 

rights of all citizens. Persuasive arguments for 

somewhat more restrictive legislation can be made, and 

persuasive arguments for less restrictive legislation 

can be made. But no persuasive argument can be made for 

the current situation, in which the most effective, and 

the most dangerous, law enforcement technique used by 

the federal government is neither expressly authorized 

nor expressly limited by any expression of the Congress. 

Accordingly, I respectfully urge this Subcommittee to 

support the enactment of S. 804. 
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RESPONSE OF MALcoLM E. WHEELER TO A QUESTION SUBMITI'ED BY SENATOR JEREMIAH 
DENTON 

Question. In your prepared testimony on S. 804, you mentioned that the undercov
er "guidelines applicable to the FBI constitute the only thorough set of guidelines 
governing undercover operations, even though the DEA and the INS have been con
ducting such operations for years, and even though the problems of management, 
review, and oversight and the risks to civil liberties presented by DEA and INS o~ 
erations are as great as those presented by FBI operations." 

In reviewir..g the report of the Select Committee, specifically in Appendix D of 
that report, I came across undercover guideline documents for both the DEA and 
the INS. Do you not regard the DEA and INS guidelines as "thorough guidelines," 
and if not, what are their shortcomings? 

Answer. I do not regard the DEA and INS guidelines as "thorough guidelines" for 
undercover operations. . 

The DEA guidelines for undercover operations occupy only three pages of the 
Final Report of the Select Committee to Study Undercover Activities of Components 
of the Department of Justice-namely, pages 569 through 571. In contrast, the FBI 
guidelines for undercover operations occupy pages 536 through 555. The difference 
is more than mere bulk. The FBI guidelines do, and the DEA guidelines do not, dis
cuss, among other matters, procedures to be followed when the undercover oper
ation could result in significant claims against the United States; procedures to be 
followed when the undercover operation will require leasing or contracting or pro~ 
erty for a period extending beyond the then-current fiscal year; procedures to be fol
lowed when the undercover operation will require the leasing of facilities in the Dis
trict of Columbia; procedures to be followed when the undercover operation will re
quire the use of appropriated funds to establish or to acquire a proprietary; proce
dures to be followed when the undercover operation will require the deposit of a~ 
propriated funds, or of proceeds generated by the undercover operation, in banks or 
other financial institutions; and procedures to be followed when the undercover o~ 
eration will require indemnification agreements. The DEA guidelines also do not, 
and the FBI guidelines do, recognize the special sensitivity of undercover operations 
that may intrude upon the activities of public officials, political candidates, foreign 
governments, religious organizations, political organizations, and news media. Fur
ther, the DEA guidelines do not provide for anything resembling the FBI's Under
cover operations Review Committee, for a written application for approval of an un
dercover operation, for a detailed procedure to be followed in considering whether to 
approve an undercover operation, or for monitoring and control of undercover oper
ations. The DEA guidelines are less thorough than the FBI guideiinco in several 
other, but less important, respects. 

The INS undercover guidelines that appear at pages 573 through 601 of the Final 
Report are, of course, considerably more thorough than the DEA guidelines. They 
do, nevertheless, suffer from most of the same problems of incompleteness that 
characterize the DEA guidelines as described above. In particular, they fail to dis
tinguished adequately among the various types of undercover operations that may 
QCCur, to establish a formal application and approval procedure, to create a specific 
group charged with the responsibility for reviewing, approving, monitoring, and 
closing undercover operations, and to provide for the monitoring and control of un
dercover operations. In addition, my recollection is that the INS guidelines printed 
in the Final Report are. not guidelines for the entire INS, but are informal guid~ 
lines prepared and used by the INS office in Dallas, Texas. My recollection is 
strengthened by the testimony of INS representative Umberto E. Moreno, who testi
fied before the Select Committee that, at the time he testified, the INS did not have 
guidelines for its undercover operations and that there were "some interim position 
papers on the use of undercover activity." See Final Report at 346. 

If I can be of further assistance, in your consideration of this vitally important 
bill, please do not hesitate to call on me. 

Mr. NEAL. Tbank you, Mr. Chairman. I would like to stay and 
hear the rest. I have a client out there that is in serious jeopardy 
and I must go back for a meeting. He may be a victim of some un
dercover operation. 

Senator MATHIAS. Well, this committee would not want to stand 
in the way of justice prevailing. 

Mr. NEAL. Thank you, sir. 

~------ --.- .~-- .-~.~---~~-
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Senator MATHIAS. Our final panel is Mr. Jerry J. Berman, the 
chief legislative counsel of the American Civil Liberties Union; Mr. 
John Seigenthaler, editorial director of USA Today; and Prof. 
Monroe Freedman of the Hofstra Law School. 

Gentlemen, again, let me convey my personal thanks to you for 
your patience in sticking with us and appearing here today. We 
will include all of your statements in the record as if read and you 
can proceed to summarize them as you see fit. 

STATEMENTS OF A PANEL CONSISTING OF JERRY J. BERMAN, 
CHIEF LEGISLATIVE COUNSEL, AMERICAN CIVIL LIBERTIES 
UNION, WASHINGTON, DC; JOHN SEIGENTHALER, EDITORIAL 
DIRECTOR, USA TODAY, WASHINGTON, DC; AND PROF. MONROE 
FREEDMAN, HOFSTRA LAW SCHOOL, HEMPSTEAD, NY 

Mr. BERMAN. Mr. Chairman, on behalf of the American Civil Lib
erties Union, I weicome the opportunity to testify on S. 804, the 
Undercover Operations Act of 1983, and FBI undercover operations 
in general. 

We want to, first of all, commend you, Senator Mathias, for your 
leaden;hip in bringing the civil liberties issues involved in FBI un
dercover operations and addressing them before the public, first in 
your chairmanship of the Senate select committee, and then in at
tempting to more forward with legislation, S. 804 to address these 
problems along with Senator Walter Huddleston. 

Senator MATHIAS. Let me interrupt you because you mentioned 
Senator Huddleston, and his is a very key role in this. 

Mr. BERMAN. I appreciate that, and it is your joint leadership 
which gives us some hope that someday we can do something about 
this issue. 

Having testified before the select committee and issued our own 
report on Abscam, which we would like to make a part of the 
record also, if you have no objection. 

Senator MATHIAS. No. We will make that a part of the record. 
Mr. BERMAN. Because of our past rule, the Chairman is well 

aware that we believe that undercover operations are an essential 
law enforcement tool, particularly in the detection of sophisticated 
forms of consentual crimes which would otherwise go undetected. 

But we also believe that undercover operations, unless conducted 
under strict investigative standards and t.ight supervision, pose sig
nificant dangers to privacy, to reputation of innocent persons 
caught up in these investigations and even the integrity of public 
institutions and the political process. . 

The fact of the matter today is that FBI undercover operations 
. are not being conducted under adequate standards, controls, and 
supervision sufficient to protect the innocent from intrusive inves
tigation, invasion of privacy, and injury to reputation. 

Now, I think that the case for this was made by the Senate select 
committee report. It documented in no uncertain terms, as Mr. 
Neal has pointed out, that the Abscam investigation was conducted 
first focusing on political corruption in New Jersey and then on the 
Congress without a reasonable suspicion that there was political 
corruption going on. 
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Then the targetting of particular politicians was done without 
meeting a reasonable suspicion standard, and as a consequence, a 
number of innocent politicians were dragged into the Abscam ne~, 
subjected to video taping, intrusive testing of their virtue and their 
reputations were injured; for example, Senator Pressler, Congress
man Hughes, and others. 

A case for reform was made in the report. But I think that the 
public was so mesmerized and focused on whether or no~ thos~ con
victed were the subject of entrapment or prosecutonal mIScon
duct-which the report made clear was not the case-the news 
story was not the investigative lapses but that i\bscam was a fine 
investigation with respect to those who were conVicted. 

As a result, momentum for the reforms in the report, I think, 
never got underway. . 

Now hopefully with the publication of the House subcommittee 
report 'by Congressman Edwards, there will be some rekindling of 
interest in the problems posed by the current standards under 
which undercover operations are being conducted. 

Like Abscam, Operation Corkscr~w in Cleveland again finds the 
FBI and the Justice Department working on an investigation of 
judges where there is no reasonable evidence at all of judges being 
involved in case fIXing. . . 

There is some evidence of bailiffs and low clerks being Involved 
in case fIXing, and so the FBI with the Justice Department supervi
sion and approval goes forward and sets up an undercover oper
ation targetted on the municipal judges, brings them into encoun
ters, attempts to offer them bribes dir~tl~, and si!lce ~o judges 
were involved, the FBI ended up scammlng Itself as Its middleman 
or informent set them up with phoney judges. . . 

Here is a prohibition which does not exist in S. 804 but whlc~ IS 
raised by conduct since S. 804 was drafted. It has now come to hght 
that in North Carolina where the FBI may have had a reasonable 
suspicion that local corruption was going on, that in order to ferret 
it out in Operation Calcor, they proceeded to set up and then at-
tempt to fIX a local referendum in Bolton, NC. . 

Such an investigation and misuse and interference With the p0-
litical process is totally unacceptable. The election had to be 
thrown out and the board of elections in North Carolina said that 
the first amendment rights, and we agree, of the citizens of Bolton 
County were interferred with by Federal Agents in their conduct of 
that investigation. 

Now when we look at these cases, no matter how many cases 
thei'e ~re on the other side where there have been no lapses or 
where there has been reasonable suspicion, I think a case for 
reform has been made . 

Now, when we get to what should those reforms be, if you as~ 
the American Civil Liberties Union, we are for a reasonable SUSPI
cion standard to initiate an investigation, a reasonable suspicion 
standard to target a person fo~ a corrupt encounte.r, a. warrant so 
that a Judge would make an Independent determination of that, 
and a Civil damage remedy if anyone is injured as a consequence of 
a undercover operation. 

The House subcommittee agrees with our warrant recom~enda
tion, but the problem is that in asking for too much I think we 
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may accomplish nothing. But as you listen to the Justice Depart
ment this morning, in their withering criticism of what Mr. Neal 
called a modest proposal and which we do not think goes far 
enough, all they want is the authority to conduct undercover oper
ations but with no limitation whatsoever. 

I think that given the political climate and given the practical 
realities and given the need to do something about undercover op
erations, that a more modest agenda has to be pursued. 

We have looked for where the consensus is in the Congress, both 
in the Senate committee and in the House committee on the other 
side. I think it comes down to some consensus on the following 
matters. 

First, that a reasonable suspicion standard should apply both to 
the initiation of an investigation and that a strict reasonable suspi
cion standard should apply to the targetting of any person. 

Those standards are set forth in section 3803 of your legislation. 
That there is a consensus both in the Senate committee and with 

the majority and minority on the House committee to expand the 
undercover operations committee membership that reviews these 
operations to iIiclude outsiders. 

Your committee recommended the Office of Legal Counsel. The 
House recommended the Civil Division and the Civil Rights Divi
sion. Fine. Three more chairs, but some interest to look at the legal 
ramifications, the privacy and civil liberties issues that are being 
involved when you initiate an investigation or target someone in 
those investigations. 

Those have to be taken into consideration along with law en
forcement interests before these investigations are launched, and if 
it cannot be by a judge and a court, then let us start with an up
graded review committee which is mandated to look at an applica
tion which provides articulable facts that reasonable suspicion 
exists both to initiate and to target persons in investigations. 

With those modest reforms, I think we could move forward and 
take some steps in the right direction, and then next year, we can 
come back and we can continue to debate the warrant require
ment. 

We will be glad to state our reasons and our arguments for it. 
We can talk about an entrapment defense. We can talk about ex
pansion or modification of the Federal Tort Claims Act. We can 
talk about the limitations or prohibitions on undercover operations. 

But I think that if we insist on them at this point, and this may 
not sound like the traditional ACLU position which insists on ev
erything, I think that we doom any reform effort. 

But with undercover operations on the rise, with a new demon
stration that operations do get out of control, that persons are in
jured, that the courts have not extended protection to such investi
gations and have eroded the entrapment defense and given their 
blessing to this conduct by FBI agents and said, "We think some of 
it is abhorrent but it does not violate the Constitution. If something 
is going to be done about it, it is up to the Congress." 

So I think we are back at square one. We ought to move forward 
either in the authorization process, the appropriations process, sep
arate legislation, to get these modest steps into law. Thank you. 

[The prepared statement of Mr. Berman and the report on 
Abscam follow:] 
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PREPARED STATEMENT OF JERRY J. BERMAN 

Mr. Chairman and Members of the Committee: 

Introduction 

On behalf of the American Civil Liberties union, I 

welcome the opportunity to testify on S. 804, the "Undercover 

Operations Act of 1983" and FBI undercover operations in general. 

Amerl'can Cl'vil Liberties Union is a nonpartisan As you know the 

over 275,000 members dedicated to the defense and organization of 

'I ll'bertl'es guaranteed by the Bill of Rights. enhancement of CiVl 

we want to first of all commend Senator Ma~hias for the 

leadership he has demonstrated in bringing the civil liberties 

issues posed by undercover operations before the public, first 

through his chairmanship of the Senate Select Committee to Study 

under~~ver Activities of Components of the Department of Justice. 

The Senate Select Committee held hearings in 1982 on Abscam and 

other undercover operations and issued an excellent and 

'th recommendations for reform in exhaustive report together Wl 

The Chal'rman is also to be commended for December of that year. 

crafting with Senator Walter Huddleston, the Vice-Chairman of 

the select Committee, S. 804, which would enact the committee's 

recommendations into law. 

Having testified before the Select Committee and issued 

our own Report on Abscam (which we would like to make a part of 

the record), the Chairman is well aware that while we believe 

undercover operations are an important law enforcement tool in 

detecting sophisticated forms of consensual crime which would 

otherwise go undetected, we also believe undercover operations, 

unless conducted under strict investigative standards and tight 

supervision, pos~ significant dangers to individual privacy, the 

a 



----~-- ----- ~ --~-

218 

reputation of 1nnocent persons cauqht up in these investiqations, 

and even the inteqrity of public institutions and the political 

Inadequate Standards and Supervision 

The fact of the matter is that FBI undercover operations 

are not beinq conducted under adequate standards, controls, and 

supervision sufficient to protect the innocent from intrusive 

investiqation, invasion of privacy, and injury to reputation. 

Althouqh the senate Select Committee absol'o"ed the Justice 

Department of improper political motive in conductinq the Abscam 

investigation or the entrapment of members of Congress who took 

money in exchange for political favors, the Select Committee was 

highly critical, and we think properly so, of the Abscam 

investigation and the fact that so many innocent public officials 

were subjected to intrusive, videotaped encounters, where there 

virtue was improperly tested. The Committee recommended 

stricter, leqislated standards and controls to avoid a repetition 

of the Abscam investigation. Unfortunately, the public and 

press, having fixed their attention on the cases in which 

convictions were obtained, focused only on that part of the 

Report which vindicated the Justice Department handling of the 

prosecutions of public officials who tock bribes and ignored the 

investigative lapses and the Committee'S call for reform. 

Now the Bouse Judiciary Subcommittee on Civil and 

Constitutional Rights has issued a Report on FBI Undercover 

Operations which we hope will rekindle interest in measures to 

control FBI undercover operations, including significant aspects 

of S. 804. The Report, released two weeks ago, documents a 

major po~t- Abscam undercover operation, Operation Corkscrew in 

Cleveland, in which innocent citizens, in this case, municipal 
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judges, were targeted for investigation and offered ambigous 

inducements to engage in crime. The public revelation of this 

investigation, however ill-conceived, has nevertheless resulted 

in damaging the reputation of the targeted judges. In two other 

cases documented by the Bouse Subcommittee, undercover operations 

have unacceptably impacted on and interfered with the workings of 

public institutions which must be above reproach, the judicary 

and the democratic process. I refer to Operation Greylord in 

Chicago 1n which FBI operatives posed as prosecutors and defense 

attorneys in real and phony cases and Operation Calcor in North 

Carolina in which undercover agents rigged a local election 

referendum in order to uncover local corruption. 

Because we believe the Bouse Report when read in 

conjunction with the Senate Select Committee Report makes a 

compelling case for reform, we believe it is essential to briefly 

review the Senate findinqs. As the Select Committee documented, 

the Justice Department and the FBI did not follow its own 

threshold standard for initiating an investigation which 

requires a reasonable suspicion ·that criminal activity of a 

given pattern is occuring or is likely to occur ••• • The record 

shows that FBI agents and their key informant, Mel Weinberg, 

shifted the investigation from a sting operation to a political 

corruption investigation focused on New Jersey politicians and 

then members of Congress without documenting reliable evidence 

that a specific pattern of political corruption was occuring or 

likely to occur. This happened dispite supervision by the Justice 

Department Undercover Operations Review Committee. Even more 

troublesome, the FBI did not follow its guideline requiring that 

before a particular person can be offered an inducement to enqage 

in a criminal act, the FBI and the Justice Department must have a 

"reasonable indication, based on information developed through 

informants or other means, that the subject is engaging, has 

engaqed, or is likely to engage, in illegal activity of a similar 

--- - -- - -~-~~-~--------
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type.· Instead, the. Justice Department relied on an alternative 

method of attempting to structure the criminal opportunity so 

that there is nreason for believing that persons drawn b;, the 

c:)portunity, or brought to it, are predisposed to engage in the 

contGmplated illegal activity. n This led the FBI to allow 

umlitting middlemen to bring politicians to videotaped sessions 

where it was supposedly made clear that the transaction was 

corrupt. In a number of cases, unreliable ~iddlemen misled 

politicians as to the nature of the meetings and brought wholly 

innocent politicians to videotaped sessions where their virtue 

was tested. Although in some cases the FBI decided not to make 

the offer or the politician refused, the intrusive encounters 

nevertheless took place and the virtue of the innocent was 

tested. The public revelation of these investigations, which 

included Senator Larry Pressler of South Dakota, Representative 

William Hughes of New Jersey, and Rep. Edward Patten of New 

Jersey, also d~maged the reputation of these officials. The 

public has yet to appreciate that perhaps 40% of the officials 

targeted for investigation in Abscam were either innocent of any 

wrongdoing or targeted without any reasonable factual basis to 

believe they would engage in criminal activity and that Justice 

Department standards and supervision failed to prevent these 

unwarranted investigations from occuring. 

The House Subcommittee Report underscores the inadequacy 

of current standards, controls, and supervision. Operation 

Corkscrew, an FBI undercover investigation of possible 

case-fixing in the Cleveland Muncipal Court, was conducted for 

the most part within a time frame (1978 thourgh 1982)in which the 

FBI and Justice Department should have been aware of the need for 

stricter investigative standards and supervision to avoid the 

errors of the Abscam investigation. But the lessons of Abscam 

were ignored. Although there was some evidence of case-fixing by 

bailiffs and other minor court officials, the Report documents in 

. ; 
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great detail how the Justice Department allowed the FBI 

investigation to focus on case fixing by municipal judges without 

any factual basis amounting to a reasonable suspicion that judges 

were taking bribes. Recorded encounters with judges and FBI 

operatives were set up at which the operatives attempted to have 

the judges acknowledge that they had fixed cases. The recordings 

of these conversations show the FBI violating its guideline rule 

of making the illegal nature of the encounter clear and 

unambiguous. When these encounters produced no incriminating 

evidence, the FBI tried to set up encounters in which judges 

would accept money directly. The Bureau's lnformant, unable to 

d~liver real judges, set up meetings between the FBI and phony 

judges at which nbribes" ~"ere accepted. The FBI itself was 

"scammed. n Again, innocent public officials were targeted for 

intrusive investigation and their virtue tested. Again, the 

reputations of public officials were injured by the lingering 

public question of why the judges were targeted in the first 

place (i.e. The FBI must have known something.) As in Abscam, the 

Justice Department's Undercover Review Committee did not require 

dents to present reliable factual information to establish a 

reasonable suspicion for targeting particular judges. 

Both Operation Greylord in Chicago and Operation Calcor 

in North Carolina document some of the broader dangers of current 

FBI undercover operations. In both cases, the FBI did have a 

reasonable suspicion of criminal activity and did uncover 

corruption. However, on balance, a serious question is raised 

regarding the methods used to ferrit out corruption. In 

Operation Greylord, FBI undercover operatives posed as 

prosecutors and defense attorneys, often in real cases. The 

investigation has uncovered illegal activity but threatened the 

integrity of the judicial process, the due process rights of 

defendants, and confidential relationships between attorneys and 

clients. 
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In Operation Calcor in North Carolina, the FBI uncovered 

local corruption but operatives influenced citizens to conduct a 

local referendum to permit liquor to be served in the county and 

then offered inducements including a new restaurant, revenues, 

jobs, and cash payments in this rural county in an attempt to rig 

the election. In throwing out the election results, the North 

Carolina State Board of Elections stated that Bolton's ·citizens 

were denied ••• basic First Amendment rights where thousands of 

dollars were secretly paid by federal undercover agents to 

influence the result of ••• (the) •• referendum.· 

~e Beed for Refor. 

We believe that a strong case for reform of FBI 

undercover operations has been made, first by the Senate Select 

Committee and now by the Report of the Bouse Subcommittee on 

Civil and Constitutional Rights. What needs to be determined is 

what reforms should be enacted and which are possible at the 

present time. 

As you know the ACLU favors enactment of legislation to 

require the FBI to develop reliable evidence amountinq to 

reasonable suspicion both to initiate an undercover investigation 

and before offering any person an oppc:tunity to engage in 

illegal activity. Agreeing with the majority of the House 

Subcommittee on Civil and Constitutional Rights, we believe that 

the FBI should be required to obtain a warrant from an 

independent magistrate to conduct an investigation or target a 

person based on these standards. In addition, we believe a civil 

cause of action should be available to any person who suffers a 

violation of privacy or other damages as a consequence of an 

unwarranted undercover operation. The Senate Select Committee in 

its Report recommends the reasonable suspicion standards but 

proposes that the FBI demonstrate reasonable suspicion to an 
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expanded Justice Department Undercover Operations Review 

Committee rather than to a court. These recommendations together 

with other limitations on undercover operations are set forth in 

S. 804. 

Based on the Justice Department's strong opposition to 

many of the provisions of S. 804 as detailed in a Justice 

Department letter to the Chairman of the Senate Judiciary 

Committee on October 17, 1983 and the lack Of broad support 

for a judicial warrant requirement at the present time, we are 

concerned that in attempting t~o much we may accomplish no 

reforms at all. That certainly is the lesson learned in the 

ill-fated attempts in the last Congress to enact FBI and CIA 

charters. 

Therefore, it is our recommendation that the Congress 

work to develop a bill which incorporates reforms which can 

achieve a consensus at the present time. Either as separate 

legislation or as amendments to the Justice Department 

Authorization bill, Congress should authorize undercover 

operations together with certain statutory exemptions which the 

Department requires to conduct undercover operations. At the 

same time, Congress should establish that no undercover 

operations involving "sensitive circumstances" may be conducted 

except pursuant to a reasonable suspicion standard and with the 

approval of the Undercover Operations Review Committee expanded 

to include members from the Office of Legal Counsel and the Civil 

Rights and Civil Divisions. While the Justice Department even 

disagrees about expanding the membership of the Review Committee, 

there is bi-partisan support for this reform in the Senate and 

~ouGe. The Senate Select Committee recommended expansion of the 

Review Committee and significantly, so does both the Majority and 

Minority Reports of the House Subcommittee o~ Civil and 

Constitutional Rights. 

o 



224 

The legislation would consist of Section 3801 and Section 

3802 of S. 804 establishing authorities to conduct undercover 

operations, requiring detailed guidelines to be issued, and 

expanding the membership of the Justice Department Review 

Committee. Subsection (b) (6) of section 3801 should be amended 

to include members of the Civil Rights and Civil Division on the 

Review Committee so that privacy and civil rights interests may 

be weighed together with law enforcement considerations in any 

application to conduct an undercover operation or target a person 

in the course of such an operation. In addition, the legislation 

would include the reasonable suspicion standard set forth in 

section 3803 (a) (2) which is the standard the Senate and House 

committ~es both endorse and which the Justice Department letter 

does not contest. An amendment to this section would be 

necessary to require the FBI to present reliable evidence to meet 

this standard to the Undercover Operations Committee which would 

then approve or disapprove the investigation or the offering of 

an inducement to engage in a criminal act to any person. 

COnclusion 

We believe these reforms achievable and a significant 

step in the direction of bringing FBI undercover operations under 

proper control and supervision. It may even be possible to 

include two essential prohibitions: (1) interfering or entering 

into any privilged relationship in a undercover capacitY7 and (2) 

conducting an undercover operation in such a mannner as to 

interfere with the political or judicial process as occured in 

Operation Calcor, Corkscrew, and Greylord. 

This does not mean that we will ceaa~ to pursue more 

fundamental reforms in the future: a judicial warrant 

requirement, an objective entrapment defense, fUrther limitations 

on operations, and a civil damage remedy under the FTCA. 
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However, with the number of operations expanding every year, and 

with a record that calls out for stricter controls and 

supervision over these operations, we believe that a more limited 

agenda is necessary to begin to address a significant law 

enforcement tool which today poses significant dangers to civil 

liberties. 
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Preface 

The ACLU has long held the view that investigative 
techniques such as infiltration or undercover operations 
are highly intrusive and subject to enormous abuse of 
discretion. Therefore, such techniques requ.ire strict 
standards and controls in order to protect oivil liberties. 
We have urged this view for years upon the courts and upon 
Congress, without success. This report is intended to 
generate an informed public debate, both in and outside of 
Congress. 

We have re',iewed in detail both the court records of 
particular Abscam cases as well as the excellent hearing 
record d~veloped by two Congressional committees. This 
report, prepared by Jerry J. Berman of our legislative 
office in Washington, provides a detailed factual summary 
of what actually happened in Abscam -- what the FBI's own 
guidelines required, the extent to which those guidelines 
were followed, why Abscam was initiated, how particular 
politicians were chosen as targets, and the degree to which 
the entire operation was adequately supervised. 

We believe the facts lead inescapably to the conclusion 
that new legislation is required to impose limitations on 
the FBI's discretion to engage in undercover operations, 
while continuing to permit such operations to take place 
under narrowly defined circumstances. 

We believe in general that undercover operations should 
be authorized only when there exists a sufficient amount of 
prior evidence of a pattern of criminal activity. We also 
believe that before any particular individual or group be
comes a target of an infiltration or undercover operation, 
a high standard of reliable evidence indicating involvement 
or likely involvement in criminal activity must be met, and 
that the judgment of whether such evidence is sufficient 
should not be made by those seeking the authorization. 
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If police were permitted to issue their own search 
warrants, Fourth Amendment standards would inevitably 
be eroded. It is a proven principle, based on centur
ies of experience, that even adequate standards will be 
insufficient to protect the innocent from intrusive 
investigative techniques unless procedures are estab
lished that locate the decision to authorize such 
techniques in some independent authority. Clearly 
there are differences between traditional searches and 
undercover operations, but the analytic problems posed 
by both techniques are very similar. Apparently per
suasive arguments will be made by law enforcement 
officials in defense of retaining their discretion to 
authorize undercover operations directed at particular 
targets. We urge the public ·and Congress to resist 
these arguments. If the Fourth Amendment did not 
exist, and were here being proposed, no doubt law 
enforcement officials would resist the judicial warrant 
procedure with similar arguments. We believe our 
country's founders were right to resist those arguments 
in the 18th Century, and we believe that the lessons of 
Abscam and other undercover operations should lead this 
generation's lawmakers to resist them as well. 

Ira Glasser 
Executive Director 
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I. Introduction and Summary of Conclulions 

The verdict .. y be in on the Abscam defendants but it il Itill out on 

the FBI'I Ablcam investigation. ~ committeel of Conarel., thp Senate Select 

Committee to Study Law Enforcement Undercover Operation. chaired by Senator 

Charles ~cC. ~thia. (R-MD) and the Bouse Judiciary Subc~ittee on Civil _nd 

CODstitutioDal Rights chaired by R~prelentltive Don Ed~ards (D-CA), are 

conducting bearings on Absc~ and other FBI undercover operatioDs with a foeul 

OD tbe existing guidelines governing the conduct of FBI undercover o~rationl; 

wbether those guidelinel are adequate to pr~tect privacy and other individual 

libertieb; and whether the guidelines Ibould be codified in legi.latian. 

The American Civil Liberties Union considers these inquiries of 

enormous importance and has prepared this detailed report to aadre •• the 

issues raised by Abscam and the FBI's current undercover operations 

guidelines. rne focus of thil repor,t is on the FBI'. luideline Itandards for 

initiating and conducting undercover operations and for terieting persons or 

groups for investigatioon in particular operations. ~his report ooes not 

discuss in any detail PBI rules governing entrapment which come iDto play 

after a person or group hal been targeted for inveltigation or the entrapment 

defense. While it is obvioully important to protect the innocent from 

government overreaching or undue inducementl once they have become the targets 

of an undercover operation, the ACLU believes tbe principal aim of guidelines 

and procedures Ihould be to establilh procedures for determining who becomes 

the target of investigation in the first place. 

To determine whether the current investigative guidelines for 

undercover operations are sufficient to protect civil liberties, the ACLU 

reviewed the conduct of the Abscam Undercover Operation with particular 
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attention given to the inveltigative Itandardl and procedure I employed by the 

PBI. 1.1 We alao examined the current A"'torney General Undercover Operation. 

Guidelinel. Althouah they were promulaated after the completion of the Ablcam 

inve.tigation, 11 Justice Department and bureau official. have teltified that 

tbe lubltantive inveltigative Itandardl followed in Ablcam are embodied in 

thele auidelinel. JI 

Ba.ed on our review. which included the ezcellent hearing record of 

both the Senate Select Committee and the Subcommittee on Constitutional Right. 

of the BOUie Judiciary Committee (hereinafter tbe Edward. Committee) which 

allo i. conducting oversilbt bearingl on FBI undercover operationl, ~ we 

have reached tbe following cODclulioul dilculled in detail below: 

Pirlt. the PBI did not adhere to ita own 
Itandardl in conducting the Ablcam 
inveltigation. 

Second. the ItanQardl. to the eztent they 
were followed. are inlufficient becaule 
they do not adequately protect the 
innocent from beinl the taraetl of 
undercover operation.. too uny innocent 
public officiall vere taraeted for bribel 
and/or brouaht before video cameraa for 
bribe offen. 

Third. the auidelinel need to be changed 
to require the FBI to determine that there 
il aD ongoing pattern of criminal activity 
before initiatina an undercover operation 
to mirror the illegal activity and to 
require that before target1na a perlon or 
group in a particular UDdercover operation 
there be .ufficient and reliable evidence 
indicating that t"be person i. engaged or 
il likely to eDgale in criminal conduct • 

rourt~. the FBI Ihould be re~uired to 
obtain indepeDdent authorization to ule 
undercover operativel for purpoael of 
teltinl a perlon'l crUDinal p~ediapolition 
or for covert infiltration of an 
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organization. The ACLU recommends a 
'udicial warrant requirement ba~ed ~n an 
~bjective standard sufficien~ to ~nd~ca~: 
that a person has engaged, ~s en~aged, f 
' l'kely to engage in criminal conduct 0 ~s ~ , , 
the type under investlgat~on. 

Fifth, in addition, a person w~o.suffers 
invasion of privacy or ~nJur~ to 
reput .. tion because of an unauth~;~Z~: 
undercover operation sh~uld be,a e 
bring a civil damage act~on aga~nlt the 
government. 

F ' lly additional procedures a'ld ~na, . 1 d t inilure controll need to be deve ope 0 
, , n over undercover proper superv~s~o 

operations. 

t hat the substantive inveltigative Itandards The ACLU #irmly believes 

ancillary mechanisms to control intrulive undercover operatioas need to be 

enacted into law, preferably.in the context of an overall i~vestigative 

:n our congressional testimony on the FBI charter for the FBI. As we Itated 6 

Charter propolal (S. 

required under current 

these standards are not constitutionally 1612) in 1979, 

, :s up to the Congress to provide case law and thus ~t 6 

luch additional protect~onl or , f civil libertiel. 11 Guidelines, however 

stroke of the executive pen or by executive strict, can be modified with the 

h guidelinel on a more finn foundation reinterpretation. Legislation places t e 

and legislative history can set forth how the substantive standards are to be 

SMc:llary mechanisms, such as civil remedies require interpreted. Moreover, M 6 

legilllation. 

ne ither adopted ACLU recommendations nor At that time, Congress 

enacted the FBI Charter. 1£ members of Congn .. today are distressed "1 the 

investigative standards employe 6M _ d Oft Abscam, they should not be surprised s~ce 

targeting of undercover operations against those standard. -- including the 
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persons based on les. thaD a findiDg of reasoDable suspicion of crimiDal 

activity -- were contained in the FBI's own charter propo'al. if 

We hope that the lessons of Abscam and other undercover operatioDs 

reflected iD the record of th~ SeDate Select Committee aDd the Edward.' 

Committee finally will cODviDce a bipartisan majority of the wisdom of 

eDacting an FEI charter to control thi. and other intrusive bureau 
investigative teChniques. 

This is all the more urgent becau.e of the FBI'. expanding reliance OD 

this intru.ive technique iD recent years and the promise of future increa.es 

now tha t the FBI has taken on drug enforcement responsibilitiu. As S-nator 

Mathias stated on the first day of Senate hetirings, the FBI, with a few 

exceptions during World War II having to do with e'pionage investigations, did 

Dot employ the technique until 1972. II 
It is well known that J. Edgar 

Boover di.approved of tbis investigative metbod prefering to rely on overt 

agent. and COvert informant. to detect crime. JI 
Bowever, beginning witb 

fenCing tts ting tt operations, tbe Post-Boover FBI began to use tbe technique. 

Up until 1977 there were few operatioDs, mostly sting operation. focusing on 

stoleD property and fraud. In 1977, the FBI began to go iDto bigh gear. 

requeltiDg $1 millioD from Justice appropriatioDs for operations __ tbe first 

such request -- aDd cODducted 53 operatioDS togetber witb 20 otber 

local-federal operations finaDced with LEA! funds. jj 
Since tbeD. the u.e of 

the techDique bas expaDded dramatically. Aa Senator Mathias stated for the 
record: 

As cODtrasted with the statistics for that 
period. during the four-year period 1978 
through 1981. the FBI approved aDd 
initiated approximately 1.200 separate and 
discrete undercover operatioDS. maDy if 
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not most of which involved multiple 
subjects or targets ••• So, we went from 
approximately 50 a year to almost 300 a 
year on the average. lQ/ 

Undercover operations are not limited to public corruption. As Oliver 

B. Revell, Assistant Director of the Criminal Investigative Division of the 

FBI testified: 

Indeed, the bureau has now or has in the 
recent past had operations directed at 
terrorists, organized crime families and 
other structured criminal enterprises, 
embezzlement, theft and/or Eale and 
distribution of technological information, 
automobiles, jewelry and precious metals, 
heavy equipment and narcotics. 11/ 

After setting forth the lessons learned from the ACLU's review of the' 

record of Abscam, this report will set forth specific recommendations for 

controlling undercover operations and state in more detail why we believe 

these recommendations must be embodied in statute in order to establish 

meaningful substantive standards and procedural safeguards. 
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II. The Lellonl of Ab.ca. 

Wbile Ablcam indelibly etched on tbe public mind tbe image of 

conarelamen .elling tbe public trult before video cameral and a .olid record 

of conviction., tbere il anotber .ide of Ablca. wbicb t~e Senate Select 

Committee and the Edward. Committee have brought into focus for the fir.t time 

and which the. public needl to under.tand. It il the Ablca. of Senator 

Presiler brought before the cameral aroundlelsly with no underltanding of why 

he wal there and of other politicianl lubjected to limilar groundle •• 

intrusion, invalion of privacy. and injury to reputation. It include. three 

politicians offered money under luch ambiguoul circumstancel -- one may have 

been ~ by a middl~.n -- that prolecutionl did not occur. 

Overall it en~umpa.se. FBI authorization. to .et up bribe-offer 

meetings w'ith 27 public officials .olely on ~he baai. of repreaentations from 

middlemen who were le •• than reliable and out.ide any effective government 

control. Vbile two authorization. were cancelled. the other. were not. Fi?e 

public officials never came to a meeting.~ Tventy meeting. were held but only 

twelve conviction. re.ulted. To be .ure. thil i. ~ 60% .ucce •• rate. but it 

i. al.o • 40% failure rate u.ing a highly intru.ive teChnique with damaging' 

con.equence •• J1J Thi. nation ha. never permitted law enforcement officiall 

to conduct learcbel, for example, without lufficient ground •• nor have we 

allowed the facti that iuch .earchel might relult in lome convictionl to 

ju.tify groundl •• 1 intru.ion againlt any innocent target.. In the area of 

.earchel, the Fourth Amendment wal de.igned precilely to permit police 

adequate power to inveltigate cri.e. but to tailor the Itandard. and 

procedurel for authorizing luch learchel narrowly in order" to avoid abulel of 

dilcretion that would harm the innocent. In Ablcam. thil kind of careful 
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balance was not struck. 

T~o many innocent public officials were 'targeted for bribes and/or 

brought before the cameras. For each of the innocent, civil liberties were 

infringed, and reputations harmed. As Senator Rudman .tated with respect to 

Senator Pressler: 

Senator Pre •• ler will carry thi. for 'life. 
It is almost like someone who hai been 
exposed to radiation. The doctors tell 
them they are all right, but every day of 
their life they wonder if .omething is 
eating away at them. Bardly a day has 
gone by .ince I was named to this 
Committee that Senator Pres.ler ha. not at 
some point during the day on the floor 
come up and said something about: I hope 
that maybe I can finally be cleared. And 
I said to him: Larry, you are clear 
there ~8 no que.tion; you have a letter: 
e •• entlally, almost, I would .ay, of 
apology from the Director of the FBI. But 
in his mind he was tainted. We are 
talking about pricea ••• We are talking 
about a pretty heavy price. 11I 

A price was paid even by thOle who dl'd not attend " a meetlng .1mply by being 

targeted for a bribe offer. Congressman Willia- Bughes of New Jersey who 

became suspiciou8 at the last moment and did not come to a meeting where a 

bribe was authorized to be paid to him described that price to Director 

William Webster: 

You know that I feel very deeply about it, 
b~c~use we are talking about people, 
clt1zens ••• 1 think what differentiates 
us from a police etate is the fact that we 
have an ordered society. We have certain 
ba.ic protections for innocent people. 
And I a.k myeelf the queetion, I am going 
to ask you that: What ie it, Bill Bughes, 
that you did or you eaid that would really 
have your name interjected into the ecum 
of an ABSCAH? Can you tell me what I did 
or said at any time, what meetings I might 
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have gone to, vhat people I might have 
talked to, vhat a.lociation. I might have 
had! I dealt vith your agency ,for years, 
I .til1 deal vith it. I know personally 
many of your agent •• and I can't believe 
that they don't know my ae.ociation •• my 
habit. and other thinse. and I vant to 
knov. vhat it i. that I did or .aid that 
r.a11y would make me the tarset of that 
rea.onab1e euepicion that hae been 
de.cribed? (empha.i. .upp1ied) ~ 

In fact the FBI did not require "reaeonab1e .uepicion" to target 

Congressman Bughel or any other public official in the Ab.cam undercover 

operation. Horeover. the alternative ".afeguard." it did employ, a. vell a. 

the authorization proce •• and monitoring of the inve.tigation vere vholly 

iD.dequate to prevent .uch infringement. of civil 1ibertiee al vae .uffered by 

the Larry Pre.elere and William Bughe. caught up in the Ab.cam undercover 

operation. 

S~nce the "eafeguard." that did not verk are now embodied in the FBI'e 

Undercove~ Operation. Guidelines i •• ued in January 1981. one year after the 

termination of the Ab.cam inveetigation. ~ eignificant change. in bureau 

.tandarde and proceduree mu.t be made to 'prevent future violations of civil 

1ibertiee and that task cannot be l~ft to the FBI itself. The failure of the 

".afeauarde" during the Abscam ~veetigation make. this clear. 

1. 1be Inadequacy of the FBI'. Guidelinee 

The ACLU ha. reviewed Ab.cam vith a basic civil libertiee concern 

about undercover operation. in mind; namel.y. whether proper .afeguarde exiet 

to in.ure that there ie reliable and euffi~ient evidence of criminal activity 

before a per.on becomes the target of an undercover operation. A ba.ic civil 

libertie. principle. one articulated in the Attorney General'. Guidelinee on 

Criminal Inve.tigation •• i. that "individuale and organizationa .hould be free 
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from law enforcement .crutiny ••• (unlelS there i.) ••• a valid factual 

predicate and ••• a valid law enforcement purpo.e." ill Without proper 

safeguards to implement this principle, undercover operation. may involve (1) 

targeting the innocent, resulting in inva.ion of privacy, (2) '~thering 

information which may groundle.sly injure reputation, (3) te.ting the virtue 

of citizens in general, (4) improper .elective investigation., and (5) causing 

the commission of crimes which would otherwise not occur. 

The Abacam undercover operation was initiated in Mayor June of 1978 

and went through three phases. III In pha.e I, beginning with it. initiation. 

Abscam was a traditional "sting" operation. The FBI'. New York field officel 

requested and obtained approv.l from FBI headquarters for an oper.tion focused 

on the recovery of .tolen securities •• tolen .rt object •• and other related 

organized crime matters. FBI .gents and Mel Weinberg, the bureau's inform.nt 

and cooper.ting witness in the operation, developed the Abdul Enterprise. 

scenario to put up cash for atolen property. l!J At this .tage. Ab.cam h.d a 

built in safeguard for ensuring that those targeted were involved in criminal 

activity, since a ".ting" or fencing operation by ita very n.ture attracts 

persons already engaged in crime (e.g. peddling stolen securitie.) and as .uch 

raises minimal civil liberties concerns. 

However. sometime in the fall of 1978, the Abscam investigators 

shifted the focus of the operation from .tolen property recovery to a 

principle concern with political corruption in New Jeney. ill This second 

phase was followed by a third and final phase in July 1979 through the end of 

the investigation in. January 1980 when the focu. shifted from New Jer.ey 

pulitical corruption to political corruption iD Congre •• with the initiation 

of the "Asylum scenario", the payment of money by phony Sheiks to member. of 
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Consre •• for u.ing tbeir influence to obtain aaylum for the .beik. in the 

United State •• ~ 

The public corruption pha.e. of tbe Ab.cam operation were markedly and 

qualitatively different from a traditional ".ting" or fencing operation. The 

FBI did Dot pa •• ively wait for tbe .u.pecta to come forward but actively 

encouraged unwitting middlemen who believed tbey we~e dealing with Arab .beik. 

to bring politician. to meeting. for tbe purpo.e of offering them bribe 

opportunitie.. Unlike the .uapect. who come to a fencing operation, and who 

by definition are involved with criminal activity, i.e., attempting to dilpo.e 

of atol~n good., the public corruption targeta iD Abacam ve=e .elected by the 

midtlemen, who were operating out of aelf-interest and who did not know they 

were dealing with law enforcement agent.. The target •• therefore, who came to 

the AbEcam meetings mayor may not have been predispoled to commit a crize. 

Unlike a fenciDg atina. the crimea ver~ not completed by the very .ppear.nce 

of the targets but required a further act on the part of the FBI in makins a 

bribe offer, often repeatedly, to politicians willing to accept. 111 

Unless one asaumea tbat the FBI ought to be allowed to Bet up r.ndom 

oppo~tunities of thia kiDd or that a meeting of tbi. nature is not intrusive, 

nei,ther of wbich asaumptions we can accept, then .afeguard. are necessary to 

in lure that the bribe opportunities are ba.ed on a •• olid a "f.ctual 

predicate" a. any fencing .tinS. 

The ACLU believea two substantive f.ctual .tandards mu.t be met -- one 

be 1"n1"tiated and the second to target a .pecific permittiDg an operation to 

individual. By analogy, if evidence of stolen .ecurities triggers a fencing 

.tiDg, then evidence of political corruption in a particular area must ezist 

to initiate or in thia caae redirect .n Abscam-type operation. Second. if 
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fencing stings by definition attract the criminally disposed, then a sufficient 

and reliable factual basis must ezist for believing that those who are 

approached to come to a meeting where a bribe offer will be .ade are .s 

criminally di.posed. 

In March of 1980, a month after Ab.cam became public, then Assistant 

Attorney General Philip Heymann testified before t~e Edwards Committee as to 

the existence of such .. feguards during the Ab.c .. investigation to proL"!ct 

the innocent. Mr. Heymann articulated three central safeguards: 

As a first safeguard, we only initiate 
investigations, and we only use the 
undercover technique, when ve reasonably 
suspect that criminal activity of a given 
type or pattern i. occurring or i. likely 
to occur •••• We impo.e on ourselves the 
requirement that there be a veil-founded 
sU'picion of criminal activity in a sector 
or area before commencing an undercover 
operation • •• W 

Most important, hovever, i. the .econd 
major .afeguard followed in every 
undercover operation, of .. king clear and 
unambiguous to all concerned the illegal 
nature of any opportunity used as a 
decoy. W 

A third important .afeguard in undercover 
operations il ou~ modeling of the 
enterprise on the real vorld as closely a. 
we can. W 
(empha.i. ,upplied) 

In te.tifying again before the Edvards Comaittee on June 3, 1982, Mr. 

Heymann reiterated the three protection. - nov incorporated in par~graph "J " 

of the Attorney General'. Undercover Operations Guideline. i.sued in January 

of 1981 - and added a fourth safeguard: 

It was made clear to (the middleaen) that 
the official vas not to be brought in for 
a meeting unless he understood that a 
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thoroughly corrupt transaction ••• 
vould be offered at the meeting. This is 
iaportant becauae it meana tbat a • • • 
(middle.an) • • • wbo vanta to preserve 
good relationa witb botb Members of 
Congreaa and tbe organization be believea 
ia offering the bribe. haa every incentive 
to avoid angering botb partiea by briDging 
an innocent legialator to a corrupt 
meeting vbere the legialator would be 
serioualy embarraaaedand the briber would 
fear diacloaure and poasible 
proaecution. ~ 

It abould be noted that of tbe four 'aafeguarda. only two guard againat 

an iDnocent peraon being brouabt to a meeting vbere a bribe could be offered: 

tbe firat. tbe requirement of a "pattern of criminal activity". deligned in 

Mr. Heymann' a vorda. to avoid "fisbing ezpeditiona" Wand tbe fourtb. tbe 

reliance on tbe .elf intereat of tbe middlemen to bring in only tbe corrupt 

and not tbe innocent. 111 If tbeae aafeguard. fail. an intrulive meeting viII 

be beld. tbe video cameraa turned on. an offer of a bribe considered. The 

otber protectiona. important aa they are. protect. not againat tbe intru.ion 

into privacy. but againat tbe comaiaaion of a cr!.e by the unvary. 1lI In 

Abac ... the protectiona againat inveatigation of tbe innocent often failed. 

2. W .. There A Prior Pattern of Criminal Activity! 

There vere tvo changea in Abacam. The firat involved a shift iD 

investigative focua to political corruption in R-. Jeraey. The aecond was a 

ahift in inveatigative focua to the Congreaa. In neither caae vaa the 

'eziating "pattern" .tandard met. 

According to Justice Department and FII officiala, phase two of 

Abaca •• the public corruption inveatigation centered on Bev Jersey 

politiciana. comaenud between Bovember 1978 ud Juury 1979. Asked by the 

Senate Select eo..ittee to docuaeDt the "veil-founded suapicion of criminal 
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activity" i.D the lector to justify commencing the public corrpution phase, 

officials point to the allegationl by middleman Boward Rosenberg in Hovember 

1980 that Ne~ Jersey politicianl, particularly Kayor Angelo Errichetti of 

Camden, were corrupt and would accept bribes in connection with casino deals 

in Atlanti~ City and the willingnels of MayOT Errichetti to accept a bribe in 

January 1980. l!/ Responding to Chief COUDsel James Heal of the Senate Select 

Committee, Fran~is M. Mullen, Jr., Executive A •• istant Director of the FBI who 

headed the Criminal UndercoveT Operations Review Committee set up during 

Abscam to review all undercover operationl, te.tified to this effect: 

Mr. Heal: All right. II it your 
teltimony, then, that the realonable 
indication of criminal activity in a 
particular area -- whicb is one of the 
safeguards before you open or, I assume, 
totally change the direction of an 
operation -- came in this case with Mayor 
Angelo Errichetti? 

Hr. Kullen! 
correct. W 

Basically, that is 

Bureau documents tend to lupport this basis for initiation. The firlt 

document tellino FBI Headquarters that bribery of politicians had arisen as a 

pos.ible avenue of investigation va. lent on December 21, 1978, after the 

Rosenberg allegations. 111 On January II, 1979, the FBI'I Brooklyn-Queen8 

Field Office told FBI Headquarter. that Ab.cam va. "targeted again.t high 

level political corruptorl," and requelted permillion to offer Mayor 

Errichetti a bribe. ~ A day earlier, Brricbetti had al.o mentioned Senator 

Harrison Williams aft a po.aible corrupt politician. 1JJ Errichetti accepted a 

bribe 0.1 January 20, 1980. W 

Bowever, there il evidence th.t Ablca. operativel vere leeking out 

1 0 0 0 0 Hew Jerley loaetime before KayOT Errichetti ca.e into corrupt po 1t1ClAnS 1n 
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tbe picture and before tbe FBI could, by ita own guideline Itandardl 

"realonably IUlpeCt that criminal activity of a giveD type or pattern" - here 

political corruption - Wal "occurrillg or likely to occur." According to the 

Senate Select Committee, there are at lealt two taped conversations involving 

Hel Weinberg, the Bureau'l informant and cooperating witnels, urging 

bUlinessmen and .idd1emen to bring in corrupt politicianl as a condition of 

the Iheikl dealing with them. According to the Senat~ Select Committee 

Counlel: 

(O)n Sept_Der 13. 1918 ••• Wein"berg told 
(Berman) Weiel tbat the Iheik would not 
agree to allow any other perlon to hold an 
ownership iIlterest ill an Abdul EDterpriles 
venture unleaa that perlon were a 
politician who had to be bribed. In 
addition, on October 6. 1918, in a 
converlation with bueinesiman William 
ROlenberg and Dan Hinelti, Weinberg again 
raiaed the issue of corrupt politicians. 
On thia occa.ion he did 10 exprea.ly in 
the context of a diacuI.ion of gambling ill 
Atlantic City, Rew Jerley, and indicated 
that Abdul Enterpriaea would provide 
financial aupport to Hinalti and ioaenberg 
ill Atlantic City if they could .how him 
that tbey had 'the juice.' It wa. 
Roaenbel'g who, on November 16. 1919, told 
Weinberg that Ablca. defendant Angelo 
Errichetti, the Kayor of Ca.den, New 
Jer.ey, wa. corrupt and who then arranged 
for Errichetti'a introduction to ~n 
undercover agent. ~ 

Weinberg .ay have been acting on hia own or, according to testimony in 

tbe Jenl"etu trial, on the in.truction of hie Florida FII agent contact, 

Gunner Aate1and, who told Weinberg in late October 1975 that the PBI waa "no 

lonser intereated i.D purauing any inveatigation of illegal aecuritiea and that 

'the nev targeta vere &oing to be • deala vith Laa Vegaa and Atlantic City 

and po1iticial corruption." 111 If the latter ia true, FBI field agentl 
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turned Abscam into a political corruption investigation in Hew Jersey before a 

"pattern" of criminal activity was in evidence. Even if Weinberg vas acting 

on his own, he was the FBI'I cooperating witnesl and contact with middlemen 

and was acting under FBI control. By virtue of Weinberg'l activitiel. the 

bureau at least "unofficially" allowed the Ablcam inveltigation to Ihift to 

political corruption bef~~e significant evidence of corruptioD val in hand. 

While a "pattern" may have developed. it developed after the fact. 

Finding the requilite "pattern" of criminal activity to justify 

Abscam's shift from Hew Jersey politicians to members of Congrels il even more 

problematic. According to the Justice Department and FBI officials. Abscam 

shifted to a focus on Congress on or about July 26. 1979 when FBI agent 

Ameroso came up with the "Asylum Scenario" on the Ablcam yacht. "The Left 

Hand". in the presence of Angelo Errichetti. Howard Criden. Joseph Silvutri 

and other middlemen. The phony sheiks. according to the .cenario. might have 

to leave their country and vould need help in arranaing for asylum in the 

United States. the kind of help members of Congrels and perhaps immigration 

officials could arrange for calh. ill Again. there i.:I e"oidence of Weinberg 

initiating the shift in investigative focus. as it turn. out that Weinberg 

came up with the Asylum Scenario on July 14. 1979 in a conver.ation with 

George Katz. one of the middlemen. Weinberg mentioned the need for asylum 

help. Katz replied that the sheiks would need many friend. in Congress and 

Weinberg told him the sheiks vere looking for every friend they could get. III , 
In any event. when the middlemen left the yacht on July 26. 1979 l~oking for 

members of Congress vhu could arrange a.ylum. phase three of Abscam vas 

underway. It was this scheme that would lead in part to the indictment and 

conviction of Senator Williams and the conviction. of Congres.men Thomp.on. 
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M,er •• J.nrette. Murpby. lelly •• nd Lederer. 

aea.rdl ••• of tb. conviction. tb.t re.ulted fro. the oper.tion. it i. 

difficult to fiDd tbe iDve.tia.tive b •• i. for tbe FII'. re •• on.ble .u.picion 

"tb.t criainal .ctivity of • aiveD type or p.tt~rD i. occurriDa or likely to 

occur" -- in t~i. c.... politic.l corruption by aember. of Conare.1 iD aener.l 

.nd .ellina i.aiar.tion .Iylua influence in particul.r. Tbe very firlt 

.afeaUlrd articulated by tben ~ •• i.tant Attorney Gener.l Pbilip Heyman: in 

Karcb 1980 .eem. not to bave been invoked. ~t tbe point of IbiftiDa tbe focUl 

of inve.tiaation in July 1979 to aeaber. of Conare ••• ellina immia~ation 

a'ylum influence. tbe FBI tnew the followina: 

-- that in October 1978. aiddleman Jobn 
Stove b.d told Weinbera tb.t Conare •• man 
Jobn Jenrette va. " •• bia • crook •• " 
Stove but tbe le.d b.d not been followed 
.nd Stowe'. reli.bility v •• unte.ted. 1!/ 

-- tb.t Sen.tor H.rri.on William. of Rev 
Jer •• y b.d been aentioned by Anaelo 
Irricbetti in J.nuary 1980 but v •• beina 
inv •• tia.ted iD connection vitb po •• ible 
iDflueDce peddlina to benefit bit ".ecret" 
intenlt iD • titanium aine .nd .. part of 
tbe Rev Jer.ey politic.l corruption 
focu •• W 

-- tb.t in Harcb 1979. Irricbetti b.d 
n.med a number of atate and local 
official. a. ~orrupt politician. and one 
conare •• man. Micb.el "Oaai." Myer •• 
Hovever. in taraetina tbe local 
politician •• Erricbetti'. reliability 
.bould bave been vieved a. doubtful. He 
bad brougbt Hev Jer.ey C •• ino Control 
Commi •• ion Vice-Cbairman Kennetb MacDonald 
to a =eeting and had picked up a briefca.e 
of ca.h "for bim" in .ucb ambiauou. 
circumatance. th.t it appear. MacDonald 
.. y have been .et up. By July. Euicbetd 
bad produced a .tate politician at a 
aeetina wbo did Dot knov be va. brougbt 
tbere for a corrupt tran •• ction -- a 

-16-



246 

violation of the FII'a explicit 
inatructiona to the middlemen to brief the 
politiciana on the purpoae of the 
meetinsa. In September 1979, a couple of 
aontha later, Errichetti would bring a 
"phony" i_igration official to a fIleeting 
in order to acam the aheika and their 
representativea. ~ 

Apparently, however, tbe untested allegations of Stove concerning 

Jenrette and the meution of RepreMentative ~Ozzien ~Jers by Errichetti 

provided the FBI with vhat they regarded as reuollaole suspicion of a "pattern 

of criminal activity" aufficient to Ihitt the illveatigation to Collgre ... 

Conaider this u:ciumgeDetveen Executive A .. iatant l>irector of the III 

Francis M. MulleD, Jr. vith the Chief Counael of the Seoai:e Select Committee: 

Hr. MulleD: We have had the 
representationa by aayor ErricDetti, the 
contact vith -- Congressman Hyera' 
statemen~s early on. So it is a meaDS of 
identifying an allegedly corru~t eituation 
aDG a means of invelitigatiDg that 
altuation, developing a meaDS of mov~~ 
fonrarci - in other words, followiug tbe 
leaa that cieveloped, not a aceoario to 
target CoDgreea. 

Hr. Neal: If tne FBI deliDerately decided 
on this acewario to se'e vhere it would go, 
theu I aak you, vhere is your reasonable 
iDdicatioD of a pattent of criminality? 

Mr. Mullen: Well, we had the 
repreaelltatiolla, as inaicated earlier, 
from aomebody who turned out to be all too 
accurate, Kayor !rrichetti, aDG theD after 
the "iDitial bribe payoff to Representative 
Michael Kyers, that what Errichetti said 
va. very true --

Mr. Real: Well, nov wait a miDute. That 
is lort of after the fact • •• ~ 

Two other matters relied on by Justice Department officials to justify 

focusing Abscam on cODgressional bribery alao fall far from the mark iD 
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ahovinl "criminal activity of a liven type" that ia "occurring or likely to 

occur." Both Philip I. Beymann, Aaaiatant Attorney General of the Criminal 

Diviaion during Abacam and Irvin I. Hathan, hia choaen deputy in coordinating 

Abac .. proaecutioDa, have mentioned ltorea,ate and the 1916 Belatoalti cue. W 
Koreagate, aa they atat., ahowed that member a of Congreaa can accept bribea 

and let avay with it aince there are no witneaaea to t"he tranllactiona Ind" the 

lelatoak! caae, aa they point out, ahova that immigration favorl may be bought 

anG a cOGgreaaman eacape proaecation becauae of inadmiaaability of evidence 

protected by the "apeech and debate clauae." ~ Both matterl may allo argue 

for the value of undercover operationa to detect conlenaual crime, but 

neither example can be cited aa providing a "factual predicate" for on-going 

criminal activity except to malte the aafeguard all but meaningleaa. They are 

paat crimea -- "before the fact" -- and if they juacify pre lent undercover 

operationa, a~oat every inatitution ia vulnerable to intruaive inveatigation, 

particularly if allegationa by unreliable or UDteated .iddleaen are sufficient 

to make tbe evidence of paat crime in a geueral area a deciaive fact in 

proceediDg with a particular unrelated iDveatigation. 

laaed on the ACLU'a reading of the record, we do not believe Abac .. 

ahifted ita focua to political corruption in He .. Jeney aDd theD to CODgreaa 

on the baail of aolid evidence of on-going political corruption. On the 

contrary, we believe Abac .. "a political corruption phllles v':lre initiMted aa 

"fiahing expeditiona" into what Francia H. Hullen, Jr. of the ¥BI calla 

"pouible corrupt aituation(a)". W In thia cue, Weinberg clicl the fiabiDg, 

firat in hia early approach to Weiaa and Roaenberg to bring in corrupt 

politiciana iD Rew Jeraey and then iD hia development of the "Alylam Scenario" 

to teat the waterl of Congrega. Ratber than concrete evidence a. the basia 
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for inveltigatinn, Abscam fits more neatly into the category of investigation 

described by Di~ector William Webster of the FBI before the Edwards Committee 

in April of this year: 

What you have is a amell. You have people 
who talk about it and talk around it and 
the tendency in our investigations is to 
focus upon this kind of activity, rather 
than upon particular individuals and 
create a setting in which these 
allegations, or Imell if you want to call 
it, either are true or not true. ~ 

That is not to say that a fishing expedition can not be successful from a law 

enforcement point of view and Ab .. -cam had lOts share of successful convictions. 

The policy question, however, is whether, as Congressman Robe~t Kastenmeier 

put it to Director Webster, "we do not need ilomething more than a smell" when 

employing the undercoveJ: operation tecbn{que. W We believe the answer is 

clearly yes, but in part this turns on our conclusion that other safeguards 

failed adequately to protect the innocent. 

3. Bow Were Particular Politicians Targeted? 

The second major issue is the basis on which the FBI and Justice 

Department authorized the targeting of particular politicians for attendance 

at video-taped meetings with FBI agents for purposes of making a bribe offer. 

In no case did the government condition' ite authorization for such an 

intrusive encoull,ter OJ!. the standard contained in its own guidelines which 

require the government to have 

a reasonable indication based on 
information developed througb'informants 
or other means, that th~ ~ubject is 
engaging, has engaged, or is likely to 
engage in illegal activity of a limilar 
type. ill 

Instead of following this standard, set forth l"n 
p6ragraph J (3)(a) of the 
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Attorney Genera1'1 Undercove~ Operationl Guide1inel, the government employed 

an alternative Itandard let forth in paragraph J (3)(b) of the guide1inel 

which requirel the FBI to insure that 

the opportunity for illegal activity hal 
been structured 10 that there il realon 
for believing that perlonl drawn to the 
opportunity, or brought to it, are 
predilpoled to engaae in the contemplated 
illegal activity. ~ 

In Ablcam, the government authorized eacb meeting 101e1y on tbe allegation of 

a middleman tbat tbe po1itir.ian wal corrupt and tbe ability of tbe middleman 

to bring the p~litician to a meeting with the pbony Iheitl. The Ita ted 

"realon for believing" tbat the perlonl brougbt to the meetingl were 

"predisposed to engage in the contemplated illegal activity" wal that the 

middlemen were inltructed by the agentl to make it clear to any politician 

they were bringing to a meeting tbat tbey were coming for purposes of engaging 

in a corrupt transaction. }]J 

According to sovernment officia11, the virtue of allowing middlemen, 

who do not know they are dealins with government asentl, to le1ect the targetl 

il that it avoidl the charse that "the sovernment le1ected the tarsetl for 

political or other improper motive. W In fact, there ia no evidence that 

tbe government engaged in lelective targeting of politician.. However, the 

danger of thil approach il that it reliel exclusively on concededly corrupt 

middlemen to prote~t the unwitting politician from being lubjected to an 

invalion of privacy and pOlsible injury to reputation. 

FBI Director William Weblter, teltifying before the Edwardl Committee 

a month after Abscam became public, recognized thil danger and indicsted that 

further investigative step. were taken to Ihield the innocent: 
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Ve are allo aware of the probleml iDherent 
in operations where our undercover Agents 
are inveltigating lubjects who are 
influence peddlers or middlemen claiming 
to mow others already willing to ell,gage 
in criminal activity. Since thele 
middlemen do not know they are dealing 
with the FBI, or that they are the 
subjects of inveltigation, it il difficult 
for u. to monitor their activitiel, and, 
of course, they are not UDder our control. 
We must. therefore. carefully evaluate any 
information they provide to us al to the 
willingness of a third party to engage in 
a crime before we proc~ed further and 
as.ure that if luch a third party does not 
aeet with us he il aware of the criminal 
nature of tbe lIeetiDg. ill (emphasis 
supplied) 

Yet there is no evidence on the record that thOle who conducted or 

supervised the investigation in the field or in Vashington either .olicited or 

required the solicitation of additional information from or about the 

middlemen to test the reliability of their allegation. that the politicians 

they were bringing to meetings were corrupt or could rea.onably be ezpected to 

take a bribe. That is the teati;lIony of the agent. in the field, the .trike 

force attorneys, ;'"_ceau supervisors, and JUltice Department officials 

IIOnitoring the investigation. According to the Deputy Coun.el of the Senate 

Select Committee, "the information (that was available) about the I':liddleman's 

background and his reliability -- none of that information ever was forwarded 

up to the Director for the individual middleman in question" for his 

consideration when he authorized the bribe meeting •• ~ Even the "indicies 

checks" of FBI records which were routinely ordered by the FBI when brib'!! 

authorization requests came in from the field played no part in the decision 

whether or not to authorize a bribe meeting no matter how ezculpatory. 

Michael Wilson, Assistant Section Chief of the Per.onal and Property Crim.s 
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Section of the PBI, who ordered the checkl Itated th1·S 1.. . 
u anlVer to a quelt10n 

put by the Chief Counlel of the Senate Select Committee: 

Mr. Heal: (T)he truth of the matter iI, 
i In' tit. t hat inA B S CAM a t I ea It, 
irre.pective of what that (the indiciel 
check) Ihowed. you would authorize -- if a 
corrupt middleman layl that SPonator A or 
Congrellman I will take a b~ibe and will 
come to a certain meeting, you authorize! 

Mr. Willon. That il correct. ~ 

The ~hief Counlel allo oblerved that "in not one .ingle cale did I .ee 

anything from other source., good or bad. about a Senator. a Congressman, a 

public official. et cetera." ~ Mr. Wilson's re.pon.e confirms that thil waa 

the case in most in.tance.: 

Mr. Vilson: I do not think that il 
entirely true. There may have been a 
couple with some information like that in 
them. but for the mOlt part. that 
information ~as not in there. That wal 
verbally given to my superiora. (emphasis 
,upplied) }jj 

Whatever the "verbal" information. it made no difference. If a middleman 

promi.ed to bring a politician to a meeting. the meeting was authorized to 

take piace lubject to the agenta following other safeguard. (e.g. a clear. 

reali.tic bribe offer) de.igned to protect the innocent not from inveltigation 

but from entrapment. 

According to Justice Department officials. the kind of "careful 

evaluation" of other information suggelted by Director Veb.ter would have been 

inconsistent with the objective of maintaining a "neutral" ".elf-selection" 

proce ... ' They claim that in order to _intain neutrality. the govp.rnment had 

to meet with any politician "once a reprelentation wal made by a corrupt 

lIiddlemln that a public official. no matter what party, no matter how 
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prominent, was willing to come in." 2...J To probe the reliability or ver.city 

of the middlemen's .llegations, claim Justice Department officials, would put 

discretionary .election into the process, amounting to "reasonable .uspicion" 

or "probable cause" standards and create the perception of politic.l selection 

of targets. 211 As Irvin Nathan argued in defense of relying on the 

middlemen: 

I think the worst of all pOlllible worlds 
would be selection to '.y, 'This 
middlem.n'. words we will t.ke, this one 
we will not. This Congres.man we will 
see, th.t Congre •• m.n we will Dot, to 
• ugge.t there could be politic.l selection 
in the process. Th.t il wh.t I think 
needs to be eliminated, and that is where 
I think Ablcam was very succelsful. 2i1 

4. The Role of the Middleman 

Instead of probing the reliability of the middlemen, the government 

relied on the "eelf interelt" of the middlemen in bringing in only corrupt 

politicians to lafeguard the innocent. Summarizing the government's r.tionale 

for this "safeguard" let forth earlier in thb report: 

the middlem.n will not .ppro.ch .n 
innocent perlon with such. It.tement 
.bout .n illeg.l tr.n •• ctlon bec.ule of 
fe.r the innocent person will c.ll the 
.uthor ities; 

-- the middlem.n will not produce .n 
innocent per.on .t • corrupt f.ce-tof.ce 
meeting for fe.r of being lubjected to 
eab.rr ••• .ent, pro.ecution, or retribution 
by thole making the bribe offerl; .nd 

the middlem.n will not bring in the 
innoc .. nt for fe.r of jeop.rdizina hi. 
cODtinuing lucr.tive relatiODlhip with the 
crimin.l. he i. brinaina the politici.n. 
to meet. W 

Yet on • number of occ.lion. the middlemen did bring politici.nl to 
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meetingl who were not told the purpo.e of the meeting, told th.t 
the meeting 

w •• for l.wful purpo.ew, or instructed in .uch ambiguous fashion that the FBI 

agents did not know whether or not they d 
un erstood the illegal purpose of the 

meeting. 

Angelo Errichetti, • key middlem.n relied on by the FBI in 

Abscam,violated th " If' .. 
e se 1nterest rule on leveral occasions: ~ 

-- ~n M.rch 1979, he brought Hew Jersey 
Cas1no Control Commis.ion ViceChairman 
Kenneth,MacDonald to. meeting and picked 
up • br1efcale of c.ah for him in such 
.mbiguou. circumlt.nces th.t it .ppears 
MacDonald m.y h.ve been let up • 
Errichetti pocketed the bribe. ~ 

-- In June of 1979, according to a report 
of the Senat~ Select Committee 
"E 'h ' , rr1C ett1 arr.nged • bribe meeting 
between the Iheik.' representatives and • 
New Jer.ey public offici.l. B~fore the 
meeting, Errichetti told Weinberg th.t the 
public official would .ccept a bribe and 
would gu.r.ntee • licen.e for 
check-c •• hing privileae. in specified New 
Jer.ey citie.. At the meetina, it became 
cle.r th.t the offici.l would not, .nd 
prob.bly could not, make .uch a guarantee' 
and Errichetti tben .dmitted th.t he had 
not, ~ fact di,cu •• ed the matter with the 
offlc1&l before the meeting." W 

-- In September 1979, .gain according to 
tbe finding. of the Senate Select 
Committee Coun.el report, "Erricbetti 
arr~n~ed a bribe meetina between the 
~he~k. ~epre.ent.tive. and a high-r.nking 
~1grat1on offici.l. When the "official" 
appe.red, however, he w •• not an official 
at .11, but one of Howard Criden'l l.w 
p.;tner •• Thil event .how. tb.t both 
Cr1den (another middleman) and Erricbetti 
were undeterred by any fe.r of retribution 
by the .heika' repre.ent.tive •• " 641 

Jo.eph Silve.tri, another key middleman re11'ed on b 
y the FBI in Absc .. , 
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proved almost wholly unreliable in following the "self-interest" rule. 

-- The FBI claims Silvestri was reliable 
because he produced representative Frank 
Th~pson. But documents show that the FBI 
at the time believed Roward Criden 
produced Thompson and that Silvestri was 
unaware of the illegal nature of Criden's 
plan when he introduced Thompson to 
Criden. 65/ 

-- On October 9, 1979, Silvestri 
represented that for $25,000 a certain 
State official would accept a hribe and 
would sell his office. At the meeting the 
state official accepted the moner but then 
p~omptly "sent a letter thanking Hr. 
Sllve.tri for the legal retainer in 
connection with the financing of a hotel 
••• " The individual has not been 
prosecuted. W 
-- On October 19, 1979, Silvestri said he 
would bring in one of three Congressmen. 
On October 20th" one of the Congreasmen 
showed but no bribe was offered to the 
Congressman because "the FBI agents were 
too UIlsure of whether the congressman knew 
why he was there to offer the bribe." ill 

On November 7th, 1979 Silvestri was 
supposed to produce a congressman vho 
would sell his office. The congressman 
~as stated that he vas told of legitimate 
1nvestments in his district but became 
suspicious and caccelled the meeting. ~ 

-- Inltead, on November 7th 1979 
Silvestri produced Senator Pressl'er who' 
of courae, did not know the purpose of th~ 
meet~g, having been told that some people 
were 1nterested in advancing his political 
career. Be had never met Silvestri until 
shortly before the me~ting on that 
day. ill 

Despite Silvestri's record f I' b'l' o unre 1a 1 1ty, the FBI authorized the bribe 

meeting with Senator Pressler vithin one hour of Silvestri's call that be was 

bringing th'<! Senator in for a meeting. W Moreover, even after the Prell8ler 
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iDcidut. the FBI •• ployiD& the "neutraJ" priDcip1e of self-selection opened 

an inveatiaation into one of the ".ost influential. hilheat-r~nkinl 

Conaressmen and vas pursuing it righL up to the very end of the Abscam 

operation on February 2. 1980." llJ 
In our view the .afeguard of ralying on the "aelf-intereat" of the 

middlemen to produce the corrupt and not the inDocent vas destined to fail,as 

it ao often did. In fact. the "aell-intereat" of the middlemen vaa to 

misrepreaent the facta to both the phUPY aheika' representatives and the 

politicians if they could possibly get ,way vith it. The way Abacam operated 

permitted them to do so. 

First. the middlemen vere only benefited if tbey could produce a 

politician vbo vould take a bribe ao thera v .. an iDcentive to risk bringing 

in as many politicians as possible in tha bopes of increasing their take. 1lI 

ODe middleman. Boward Criden. had an adcl,d incentive since he was paid even if 

tbe politicians he produced did not tak. a bribe. 111 

Second. contrary to Juatici p.partment claima. a middleman ~ 

approach innocent persons without 'el 1ing tbem the corrupt nature of tbe 

meetinl if be in fact fean tbey .Uht go to tbe authorities. If tbe 

politician attends tbe meeting and tu%:' down a corrupt offer with a tbreat to 

10 to the autborities. tbe middlemaz can later "plausibly deny" baving known 

tbe real purpose of the meeting. Be ~G tell tbe politician. as Silvestri 

told Senator Pressler. tbat ":!l'!!' told me it vas for a campaian 

contribution". Wand it is bis word a~.inst tbe aheiks aa to his involvement 

in a conapiracy to violate tbe lav. 1f the politician turna doVll tbe offer 

but does not 10 to tbe authoritiea. ht ,an tell the sheiks that the politician 

"aust bave got cold feet." If the pc~:ician accept a the bribe. the middleman 
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is home free. 

Third, as the Senate Select Committee COUDsel has pointed out, the 

middleman 

knew the slickly garrulous and street-wise 
nature of Melvin Weinberg. They therefore 
had to surmise that Weinberg and Amoroso 
would not be so foolish or naive as to 
make an unequivocal bribe offer without 
first softening up and feeling out the 
person to be bribp.d; thet is, the 
middlemen knew it was in Weinberg's 
interest not to act in a manner that might 
lead an innocent person to report a bribe 
offer. W 

Fourth, the middlemen only risked "embarrassment" or the 1088 of a 

continuing lucrative relationship if they had one with the phony sheiks. Some 

of the middlemen had no relationship with Abdul Enterprises when they produced 

a politician (e.g. William Eden, William Rosenberg) and others produced only 

one public official: 

middlemen Ciuzio and Weiss produced only 
one public official (Representative 
Kelly); middleman Stove produced only one 
public official (Representative Jenrette); 
middleman Katz, Sandy Williams, and 
Feinberg produced only one public official 
(Senator Williams); and none of these 
middlemen had previously received any 
money from Abdul Enterprises or engaged in 
criminal activity for or with Abdul 
Enterprises. l§j 

Finally, the middleman's fear of "angering" the sheiks' representatives 

to the point of "retribution" may give them pause but only if the middleman 

are warned in advance that they risk retribution and are punished when they 

produce politicians who do not take bribes. But, as the Senate Select 

Committee Counsel report makes clear: 

The documents do not reflect that either-
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of tbeae necesaary predicatea eziated in 
Abac... Tbe documenta refle"ct only one 
iDat.nce in wbicb Weinberg ezpresaly told 
• ~i~dlem.n not to bring in public 
offlcl.1a unleaa the middleman w.a aure 
tb.t the officiala would .ccept bribea. 
Tb~ documenta reflect no inat.nce iD wbich 
Welnber~ even auggeated to .ny middleman 
t~.t aerl~ua conaequences would follow the 
.ld~l~n a f.ilure to produce only public 
offlCl.ls w~o would .ccept bribea. Koat 
~p~rt&Dt, 10 the three iDatancea in which 
mlda~e~en atat~d th.t they knew th.t 
ap~clfled publIC officiala would .ccept 
brlb~a, produced those officiala .t bribe 
meetlnga, and then admitted th.t the prior 
at.tementa had been liea, neither Weinberg 
nor the undercover .genta terminated the 
relationlhip or threatened the middlemen. 
l~ only one of thoae inat.ncea did 
Welnberg even criticize the middleman. 111 

S. Safeguards Againat Entrapment 

Becauae the a.fegu.rda .gainat intruaive investigation and improper 

tarseting of individuals failed in many c.aea, the Abacam undercover operation 

princip.lly relied on two ot4er aafeguarda to protect the inDocent. 
Those 

aafeguarda, aet forth in parasraph J (2) ( ) < ) a and c of the Attorney General'a 
Undercover Ope to G °d ° r. 10na Ul ellnea required making "the corrupt nature of the 

.ctivity ••• r .... onably clear to t ° I b po entIa au ject. and Offering illegal 

inducementa "net unju.tifiable in view of th h e c ar.cter of the illegal 

tranuction in which ••• individual(s) • • <.re) invited to engage." ill 
However, aa we h.ve .lre.dy pointed out, h t eae •• feguards are deaigned to 

protect the innoc~nt from entr.pment but come too late to protect them from 

being t.rseted for intru.ive inveatigation .nd inva.ion of privacy. 
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While the ACLU has no quarrel with these safeguards as such, and 

believe they .hould be scrupulously adhered to ~n any future undercover 

uperation -- since there are instances where they were not in Abscam * -- we 

believe they are inadequate standing alone to prevent possible entrapment. 

Because the law of entrapment today hinges on a subjective judgment of the 

target's predisposition to commit a crime, rather than on the obj~ctive 

conduct of the government in creating crime opportunities, W the "clarity" 

of an illegal inducement or its "reali"BlII" do not guarantee against entrapment 

in particular cases. At the corrupt meetings, FBI agents offered cash, 

.ometimes repeatedly, and required the politician to take it. But a repeated 

offer of cash may cause one innocent person to say "No" and push another over 

the brink into the commission of a crime. It depenQs on each individual and 

the particular circumstances. Thus rather than relying more heavily on these 

safeguards -- for example the suggestion that cash should have been offered to 

Senator Pressler so he could say "No" and clear his name §QI -- we believe the 

focua should be on tightening the investigative guideline Itandards and 

authorization procedures to better insure that those who are offered illegal 

inducements are already predisposed to crime. The tighter the standards the 

more the inducement becomes a confirmation of criminality rather than a 

testing of virtue. 

* For example, Director Webster instructed that money be paid directly to 
representative Thompson but Agent Amaroso instead gave the money to a 
middleman. Commissioner MacDonald appeared not to know the money paid to 
Errichetti was meant for him. One politician took the money ~nd thanked 
Silvestri for his "legal retainer." Senator Williams was told to play act by 
Mel Weinberg at one meeting. Unlike other representatives who were offered 
thousands of dollars, Williams was offered benefits in the millions of 
\lallars • 
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6. The Failure of FBI Management and Superviaion 

We believe that higher .tandards for initiating undercover operation. 

and for targeting .pecific per.OD. or group. are required. But, as inadequate 

s. the current .tandard. are, tbey were weakened .till furth~r by poor 

.upervision and monitoring. 

While Abacalll may have beeD the most supenilJed aDd monitored of any 

FBI undercover operation to date, a claim made time and again by FBI and 

Justice Department official., 111 the oversight of Abscam .till leaves much to 

be desired. In part inadequ~te monitoring of Abscam contributed to the 

failure of the exi.ting .afeguards to protect the innocent from intru.ive 

investigati~n. »rierly, 

-- both public con'uptiun phalies of AbilC4111 

were underway at tbe field level without 
Justice Department review or approval of 
the nature, .cope, or justification for 
the operationj ~ 

-- the Justice Department did not review 
the FBI'. "suitability" determination 
concerning the ulJe of ~el Weinberg M~ the 
FBI's key iniormant aDd cuope~atiDg 
witneas. Weinoerg ~ad previously beeD 
terwinated as a »ureau infor~ant for 
running a scam on tDe side; ~ 

-- FBI agents in the field did not 
properly control Weinberg, either to 
prevent him from engaging in unauthorized 
illegal activity during Abscam (sharing in 
bribes, accepting gift., coaching Senator 
Williams) or to insure that his contacts 
with middlemen were proper. He was not 
required to record all conversatioDs. His 
phone call. were not monitored. FBI 
agents did not prepare FD-302s 
memorializing all known conversation. 
between Weinberg and middlemen. ~ 

-- there w~s no cODtemporaneou. review by 
FBI, strike force, or Ju.tice Depart.ent 
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officials of the developing record to 
insure that standards and safeguards were 
being followed. ~ 

-- agents in the field and strike force 
attorneys supervising Abscam professed 
little knowledge about FBI or Justice 
Department guidelines governiDg informants 
or ~ndercover agents -- particularly the 
strlke force attorneys who claimed that 
the law of entrapment rather than the 
guidelines were of paramount 
importance; MI 

-- there was no one either at the field 
level, at FBI headquarters or in the 
Justice Department particularly aSligned 
to monitor Abscam in terms of enforcing 
the safeguards; §II 

-- the requests for authorization to offer 
bribes passed through several levels of 
officials in the field and at FBI 
Beadquarters but were signed off proforma 
provided a middleman said he could bring a 
politician to a meeting. The information 
did not include a specific record of the 
reliability of the middlemen involved, or 
any record of independent evidence they 
adduced. 881 

It is not difficult to see how these shortcomings in authorizing, 

monitoring, and supervising Abscam contributed to undermining the safeguards. 

For example, if Weinberg's tape recordings were being reviewed by field level 

or FBI and Justice Department perlonnel concerned with enforcing the 

safeguards, the government would have known that Abscam was Shifting to a 

focus on political corruption in September 1979 rather than.December 1979 and 

may have questioned whether a "pattern" of crimin~l activity had been 

established to justify the political corruption operation. A high level 

review could have been conducted to veigh the risks and benefits and plan for 

minimizing intrusions into privacy. A similar review could have occurred 
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before Abscam Ihifted to Congrels in late July. More concrete information 

concerning "ongoing criminal activity" might have been requested before PBI 

Beadquarterl allowed the investigation to go forward at both timea. 

If Weinberg'a "Iuitability" determination had been reviewed by the 

Justice Department. more controls might have been placed on him. If all his 

* conversations with middlemen had been taped or memorialized in PD-302a. the 

Director of the FBI and the Justice Department would have known how much 

reliable information was provided by Errichetti about corrupt politicians in 

Hew Jersey and Congress at the 4 112 hour unrecorded meeting in late March 

when Errichetti provided hb "liat" to Weinberg. HI If all of Weinberg's 

conversations with middlemen had been taped, the FBI Director might have 

learned that in some cases the middlemen did not promise tbat when particular 

congres.men came to • meeting they were prepared to take bribes. ~ Some 

authorization requests might have been rejected or postponed pending further 

verification. 

Similarly. if field and FBI Beadquarter personnel were supervising 

Abscam from a "safeguard" or guideline perspective and supplying information 

to the Director, the Director of the FBI might have had a record of 

Silvestri's unreliability before him when the requelt to target Senator 

Preasler came in from the field. The Dire~tor might have cancelled the 

meeting and alked for more information. 

Many of these managment probleml have been acknowledged by Justice 

Department and FBI officiall in teltimony before the Edwards and Senate Select 

*Bureau procedurel require all inveatigative meetings. converl.tionl and 
contacta to be reduced to memorandum. known aa form FD-302. 
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Committee. ill In fact. the Undercove~ Operations Guidelita~ ~ssued in 

January 1980 sig~ificantly upgrade the procedures for initiaticg. monitoring, 

and exteuding undercover operations with safeguarding privacy and civil 

libertiu in miud. lil However. as will be pointed out in detail below, the 

ACLU doe II UOt think the current Undercover Operations (;uidelines BolYe all of 

the significant managment problems associated with ensuring the implementation 

of civil liberties safegusrds or that civil liberties can be adequately 

safeguarded merely by improving management mechanisms. Rather. we believe the 

record demonstrates the need for stricter substantive standards and external 

authorization and re'view. We therefore believe the fiI'st priority is to lIet 

for-tn tile staudarcis we would recolillDend for undercover operations aSiJell as 

&d~qU4te p~ocedural mechanisms to iu6ure thst those standards are wet. and the 

need to embody both in statute rather than p.xecutive guidelines. 
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III. Recommendations for Reform 

Aa Congres'mBn William Hughes. an innocent person targeted in Abacam. 

emphaai&ea: ''What differentiateD us from a police .tate is that we have ••• 

cer'tain protections for innocent people."!J1/ One of tbose basic l>rotection. 

i. the right of law obidi.ng citizeDS to be free from intrusive 6urveil1l111c~ 
and iDv86ion of priV8CY by government invelltigative agencies. 

Undercover opelations involve significant intrusions into privacy and 

other basic civil liberties. Abscam exposed citizens to pretext interviews, 

deception. audio and video recording of converaations and meetings. and the 

FBI's testing of persons' disposition to commit crimes. i!J 

In otber cales. undercover operstions may involve infiltr~tion of 

orgaUi%btlons, surveillance, and information g~Lbering. Current UnderCover 

Operations Guidelineo define an undercover operation to include not only the 

crea tion of opportuni ties to commit crimes but "ony inves tiga I:ive opera tion in 

which an undercover employee is used." lil They permit the Director to 

suthorize undercover operstiono which sllow agents to pOlle 88 members of the 

clergy, lsvyera, doctors. aDd newsm:;dia personnel in clrculDBt:ances whicob may 

involve tb
4 

intentional collection of privileged information. 2§1 In the 

hands of an errant FBI, ond recent history ahould not be :i,gnored. undercover 

operatiODs may involve surveillance of la~ful political activity and the 

gathering of information which may be uoed for purposes of blackmail. It ~as 

only a few years ago that Congreso discovered and deplored J. Edgar Hoover's 

compilation of "personal and confidential" files for just such purposes. ill 

Former Attorney General Benjamin Civiletti. in drafting undercover 

operationB guidelines, recognized the intrusivene!. of the teChnique. The 

Guidelines require the Undercover Operations Revie~ Committee to consider. 
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among other factors. the possible "barm to reputation". the "harm to 

privileged or confidential relationships". aDd the "risk of invasion of 

privacy" involved in any operation before it is initiated. extended. or 

rene,,-ed. 98/ Unless properly controlled. undercover operations may inte.t'fere 

with constitutional rights protected by the First. Fourth. Fifth. Sixth. and 

Ninth Amendments. 

1. Wby Legislation is Necessary 

If rights are to be protected in regulating the government's use of 

the undercover operations investigative technig~e, legislation is necessary. 

Undercover operations are another case where the public's view of what the 

Bill of Rights should protect is at odds with what the Supreme Court believes 

the Constitution requires. However troubling the investigative conduct in 

Abscam. the Supreme Court. in the Hampe'on ll/ and Russell 100/ cases. give 

the government wide latitude to use undercover operatives and to create 

opportunities for crimes without running afoul of the Coustitution. 101/ 

Similarly. while we believe u~dercover operatives and informant 

i.nfiltrators are as intrusiv~ as wiretaps and bugs which require a judicial 

warrant under the Fourth Amendment. the Supreme Court does not. holding that 

citizens do not have a "reasonable expectation of privacy" that their 

confederates are not police op~ratives or informants. 102/ Nor is there a 

ca G e ho ld ing that even a "reasonab Ie 6~ .. opici(ln" standard mU6 t be met bef ore a 

general investigation can be conducted. 103/ Faced with similar situations. 

Congress in recent years has on several occasions legislated protections for 

citizens rights which go beyond current Constitutional requirements. For 

example. Congress established a judicial warrant requirement for "national 

security" wiretaps. 104/ created a right of privacy in bank records. 1Q2J and 
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protected neva organi&ationa from aearche. for evidence of crime by third 

partiea. ~I Congrea •• hould follow the.e precedent. in enacting legi.lation 

to govern undercover o~ration •• 

While Congrea. can recommend change. in the Attorney General'. 

Criminal Inve.tiaationa and Undercover Operation. Guideline', guideline 

change. by them.elvea -- particularly with re.pect to ba.ic inve.tigative 

.tandard. and control. -- are illu.ory reform. for a number of rea.on •• 

Firat, guideline. can be changed with the ".troke of a pen," and without 

public hearing'" or debate. A ca.e in p'oint i. the. Atti)rney General'. Dome.tic 

Security Guideline. i •• ued in 1976 to re.trict dome.tic intelligence 

inve.tigationa following exten.ive congre •• ional inve.tigation. into ma •• ive 

.urveillance of lawful political activity by the VBl over .everal decade.. In 

tbe near future, the FBI plan. to i •• ue "new" Dome.tic Se~urity Guideline. 

whicb may lQ.OBen .ome of tbe restriction •• 107/ Witb memoriea of tbe record 

of paBt abu.ea fading and becau.e of tbe turnover in Congre.B, tbe Bureau may 

not encounter mucb 0ppoBition to tbe cbange •• 

Second, and equally important, tbe controlling interpretation of 

executive ~uidelinea remain. vitb tbe executive branch exc1u.ively. A 

guideline .tandard whicb may appear .trict to tboBe out. ide tbe executive 

brancb may not be atrict at all because of intern31 admini.trative 

interpretation. 108/ For elU1lllple, tbe "pattern of criminal activity" standard 

in AbBcam appears .trict but turned out to require only the allegationB of an 

unreliable middleman, together vith tbe past record of loreagate, to jUltify 

finding a pattern of on-going criminal activity in CJogrell. CongreuionaI 

nveraigbt c_n play .ome role in deter~ining tbe meaning of guideline', but 

vir-bout. common con.en.u. a. to their meaning, over.ight of guideline 
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enforceaent il nearly iIIlpollible. lQi/ 

Legillating basic atandards and controll, on the other hand, lockl the 

guidelinel,in place. It ?rQvide@ the executive branch and the Congress the 

opportunity to develop a legillative hiltory to explain the meaning and 

applic:at~on of the atandards -- a conlenlus of meaning that can be uled for 

purposes of oversight. It provides a record and a benchmark againlt which to 

consider future changes in the stllndards and by requiring thOle changes to go 

through the legislstive process, permits the Congrels and the public to debate 

recommendation. and influence the outcome. Finally, it permits the 

establishment of external controls (e.g. a judicial varrant or civil remediel) 

to enforce the standards. 

In advocating the need for legislation, ve vant to make it clear that 

we are not suggesting that all of the guidelines and procedures governing 

investigations or undercover operations be enacted into Itatute but only basic 

atandards, restrictions, and controls. The man~gement and control of 

operations or investigations should be left to guideline., with the Congress 

suggesting broad requirements it would like to see met (i.e. frequent review 

of operations, Justice Department supervision, and so forth). 

Essentially we are proposing that Congress again consider the idea of 

an FBI Charter to authorize, regulate and limit FBI investigative activities. 

One version of the Charter vai drafted a few years ago by the FBI, and 

introduced by Senators Edward Kennedy and Strom Thurmond in the 96th Congress. 

(S. 1612) The standards set forth in that proposed Charter were insufficient, 

but the idea of a Charter was correct. We need a law that would give the FBI 

the authority it needs to conduct inveatigation6 -- including undercover 

·operation6 -- as well 8S substantive investigative standards and authorization 
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procedurel to protect civil libertiel. ~ Alternatively, Congrell could 

take up only thole provilionl of the charter dealing vith undercover 

operation. and euact them after careful deliberation, proceeding to a f~ll FBI 

Charter over time. In either event, legillatioD il Dece.lary aDd the 

ItaDdardl aDd cODtroll ve believe Ihould govern undercover operationl are let 

forth and dilculled below. 

2. WheD Should the FBI be Authorized to Initiate an Undercover 
Operation? 

We recommend that the FBI Ihould only be able to initiate an 

undercover operation under the procedurel of the Attorney ~ner~l'l Undercover 

Operationl Guideline8 if it mute tile "full inveatigation" Itendarda let forth 

in the Attorney General'a Criminal lnveatigation and Domeltic Security 

Guidelinel. Under the criminal inveltigative guidelinel, a general crimel 

inveltigation may not be initiated unlela 

facti or circumltancel realouably indicate 
that a federal crime hal been, ia being, 
or vill be committed. l!JJ 

Similar standardl ezilt for organized crime and domestic lecurity 

inveltigationl. l!11 To meet the atandard in thOle undercover operationl 

vbich involve the "Creation of Opportunitiel for Illegal Activity" under 

paragraph J of the Undercover Operation Guidelinel, the FBI would be permitted 

to initiate luch an operation only if 

factI or circumatances reaao~bly indicate 
that the eperation will detect criminal 
activity of a type or pattern that ia 
occuring or likely to occur in the absense 
of an undercover operation. 

Although JUltice Department officiall have teltified that this Itandard ia 

ellentially embodied in Paragraph J (2)(b)" requirement that the FBI have "a 
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reasonable indication that the undercover operation will reveal illegal 

activities", ill/ we believe our reformulation more clearly indicates that 

such ~perations mUlt be predicated on reliable factual information that 

criminal activity of a given type or in a particular section is occuring or 

likely to occur and that the operation is designed to provide an additional 

opportunity to engage in that criminal activity. 114/ 

These changes are significant. While the FBI conducts investigations, 

it also conducts "inquiries" which may be basilld merely on "information or an 

allegation not warrantins full investis",'don." 112/ Except for Domestic 

Security investigations which, under the Undercover Operations Guidelines, 

require the FBI to meet the "full investigation" standard, 116/ FBI guidelines 

currently permit undercover operations at the "inquiry" stage pr'ovided high 

level authorization is obtained. 117/ To the extent that Abscam was initiated 

on the basis of allegations or information of dubious reliability, of which 

there is considerable evidence, the FBI wal acting fully consistent with its 

current guidelines and could do 10 in the future without a change in the 

standards governing undercover operations. 118/ 

The "full investigation" standard should apply in all undercover 

operations. The distinction made in the guidelines between dr,mestic lecurity 

and other undercover operations such as Abscam makes no logical sense. Both 

involve the use of an intrusiv.e technique in senlitive circumstances and 

should be initiated only on the basis of "specific and articulable facts" 

sufficient to indicate that criminal activity or a pattern of criminal 

activity is occuring or likely to occur. 

Essentially, Congress would require the FBI to dev~lop an~ document 

reliable and sufficient information and allegations to justify its initiation 
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of an undercover operation. 1!2J Thil Ihould be .et forth in a .ingle written 

memorandum which lay. out all of the relevant iDform.ation as required under 

paragraph C (1) and paragraph! (1) of the current guidelines. In all 

likelihood, the FBI would have been able to meet thil .tandard to ju.tify 

phale two of Ablcam focu.ed on political corruption in New Jerley. The 

difference is that the FBI would have needed to lupply a reliable and 

sufficient factual predicate for the .hift in the inve.tigation before 

politicians were approached. For example, before Hel Weinberg wal permitted 

to approach Rosenberg about bringing in corrupt politicians, the FBI would 

have had to .atilfy itself that Weinberg, the key informant. had personal 

knowledge about corrupt political figures in Ne~ Jer.ey. In all probability. 

he did. Similarly. ROlenberg could have been queried al to his "personal 

knowledge" about Errichetti'l corruptability and reliability. The FBI, 

required to meet the full investigation staDdard, might have presled 

Errichetti earlier for his "lilt" (in December rather than Harch). and 

recorded the crucial 4 1/2 hour meeting in Harch where he named corrupt 

politicians to bolster its request for focuaing the inveAtigation on "high 

level political corruptors." Weinberg or the agentl would have queried 

Errichetti al to his reasonl for placing person. OD that list and bis personal 

knowledge of their corruptability (i.e. prior dealing., etc). FBI 

Headquarterl. in reviewing the request for authorization, would have been 

concerned with the evidence of a pattern developed by field agents and all 

evidence pertaining both to the reliability or unreliability of itl 

cooperating source. Weinberg, and the middlemen the agents were dealing with 

to develop the case. 

JUltice Department and FBI officiale argue that this kind of probing 
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aay have blown the cover on Abscam -- the middlemen would have become 

auapicious they were dealing with police agents. ~ But Weinberg was a 

cooperating source of informstion. Moreover, questioning the middlemen was 

perfectly consistent with cover. The FBI agents, acting as the phony .heiks' 

representatives, also had a legitimate worry of being exposed to the 

authorities. They had a right to question Rosenberg and Errichetti as to 

their personal knowledge about corrupt politicians because if they were 

puffing, the politicians brought to the meetings might go to the authorities. 

They had no basis for trusting the middlemen and the middlemen had no basis 

for thinking they did. The questioning would have appeared quite consistent 

with the sheik's representatives' criminal intentions and professional sense 

of caution. 121/ 

If the "full investigation" standard were in force, the FBI would have 

encountered more difficulty in justifying phase three of Abscam focused on 

Congress. At the time ph~se three vas i~itiated, Erriche~ti had named 

representative Michael "Ozzie" Myers as corrupt but Errichetti had also proved 

unreliable. 122/ Myers vas not named in connection with immigration favors 

and the FBI had no evidence of on-going bribe taking by members of Congress in 

connection vith au~h favors. 123/ The Helstoaki case occured in 1976 124/ and 

Congress had since changed the rules so that the introduction of a private 

immigration bill could no longer by itself stay extradition. 125/ loreagate 

in no way could be relied on as evidence of "on go:,_~ l" ~rimi.Dal activity and 

legislative history should make this clear. On the other hand, Irrichetti's 4 

1/2 hour conversation in late March might have provided reliable information 

of political corruption in Congress. Similarly, the careful probing of the 

middlemen brought together to discuss the "Asylum Scenario" in late July 1979 
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may have yielded reliable information or allegations concerning members of 

Congrus. 

In any case, a sufficient threahhold of reliable evidence must be 

establi.hed to initiate undercover operations. Otherwise, fi.hing expeditions 

will occur and the FBI will be free to target citizens on the basi. of 

unsupported allegations often of dubious reliability. In testimony, Irvin 

Nathan suggested that an undercover offer to aell drugs to a high government 

official would be a good way to prove or di.prove an allegation of drug taking 

in inve.tigating vhether to invoke the Special Prosecutor atatute. 126/ Only 

a full investigation standard can bar such overbroad and "chilling" uses of 

the undercover technique. C~nsider Nathan's proposal in the context of the 

recent allegationa by a former congreasional page that representatives engaged 

in lex and bought drugs from some of the pages. Nathan appar&utly would 

permit the FBI to attempt to sell drugs to representatives, without requiring 

the FBI to determin~ the ~eliability of the peraon making lhe allegat~on8. Aa 

it turns out, tbe former page vall l:lin~. Under a fu1l inve8tigatiol:! standard, 

the former page would be thoroug~ly investigated aud found out without 

directing an undercover operation at members of Congress. In fact, the FBI 

proceeded in just thill vay. But only a change in the standards can ineure 

that the FBI will alvaYIl lay a proper foundation before even considering the 

uae of intruaive undercover techniquea. Even if some corrupt politician. or 

citizenll escape detection, it is a price worth paying to prevent sveeping and 

dangerou. government intrusions into privacy based on mere allegations of 

criaiDal activity, 
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3. What Procedures for Authorization! 

For the full inve.tigation .tandard to be effectively followed, the 

Undercover Operations Review Committee (UORC) mu.t conduct a full .cale review 

of the basis for initiating, modifying, extending, or renewing undercover 

operations to insure thet the standard has been met. ~urrent guidelines are 

inadequate in this retpect and could permit another Abscam to occur without 

prior l'eview and authoriution based on the full investigation standard. 

Under the current Attorney General'. Undercover Operations Guidelines, 

operations are divided into those which may be approved bw • Special Agent in 

Charge (SAC) at the field level l!ll and tho.e which involve major 

expenditures of funds, long periods of time (more than .ix month.), 1281 or a 

number of "eensitive circumstances" .uch a. criminal activity by public 

officials, political groups (Domestic Security), or which involve substantial 

risks of violence or intrusion. into privacy or confidential 

relationships. 1111 If an operation, initially approved by a SAC, come. to 

involve large finances or "sensitive circUlllstance.", the guidelines require 

the OORC to be notified and a new or amended application to be proce.sed. 

However, the guidelines do not require the operation to be suspended pending 

approval of the modification. Under parag~aph M, the UORC has the discretion 

to allow the operation to continue or to "modify, suspend, or terminate the 

operation" pending review of the new application or amended application. 1301 

As we interpret the guidelines, Abscam could occur again without a 

full scale review of the basi. for it •• hift from a fencing ".ting" into an 

operation focused on political corruption. Arguably, the fir.t ".ting" phase 

could be approved by 8 SAC since it did not appear to involve the requisite 
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finances or sensitive circumstances. 131/ When the agents began to probe 

political corruption, the UORC would have to be notified but could decide to 

permit the operation to go forward before approving the modification under 

paragraph M. 132/ Thus, while the application for modification was being 

processed, Mel Weinberg could have made a number of contacts with middlemen 

without FBI Headquarters being aware that the agents may not have had reliable 

information to establish a pattern of criminal activity. The same could have 

happened before the FBI UORC understood the basis for targeting members of 

Congress. 

The only way to insure that the full investigation standards are met 

is to require that all undercover operations require a review and 

authorization by the Undercover Operations Review Committee. Moreover, the 

guidelines should require the UORC to approve any significant modification in 

the operation before permitting the operation to move forward. 133/ The 

guidelines permit the FBI to take necessary or emergency action pending high 

level approval and authorization in a number of circumstances. This should 

suffice, pending the UORC's review and approval of any modification or 

extension of an ~)eration basp.d on full investigation standards being 

satisfied. 

4. Standards for Targeting Particular Individuals 

Once an undercover operation is underway, we believe that perso:s 

should be targeted only when there is sufficient and reliable evidence that 

they are engaged or likely to engage in criminal activity of the type under 

investigation. While a fencing "sting" by definition draws in persons engaged 

in criminal activity, undercover operations involving infiltration or the 

creation of opportunities for illegal activity under paragraph J of the 
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Undercove~ Operation. Guideline., mayor may not. ~n the.e .ituation., we 

believe tbe FBI, before targeting any particular person or group, .hould be 

required to sbow tbat 

tbere i. reliable information developed 
through informant. ,or other iDeanlll, that 
the subject i. engaging, has engaged, or 
is likely to engage in illegal activity of 
a .imilar type absent the undercover 
opel'a tion. 

While tbe Undercover Operations Guidelines include a aimilar ba.ia for 

targeting persons, 134/ tbe guidelines explicitly state that "inducementa lII.!:.y 

be offered to an individual even though there is no reaaonable indication that 

(a particular) individual bas engaged, or is engaging, in the illegal activity 

that is properly under investigation" ill.l and authorize the FBI to offer 

inducements on otb~r bases. As in Abscam, the FBI may try to structure the 

opportunity in such a way as to give the bureau reason to believe that the 

person drawn to it is predisposed to ~ommit a crime 136/ or even proceed on 

the basis of the FBI Director's authorization alone. 137/ 

As ve ba-ve pointe.d out, the A"j,scam requil'ement that the middlemen 

inform the politician that the meetiug he was coming to vaa for corrupt 

purposes failed to protect the innocent from targeting in a significant number 
" 

of cases. Other safeguards only protected against entrapment. We believe 

that requiring the FBI to meet a factual evidentiary standard would offer auch 

protection without unduly interfering with legitimate investigations. 

!n~tead of targeting politicians merely on the allegationa of 

middlemen, the FBI would be required to show that particular perlon. on the 

basia of reliable information or allegationa if offered opportunitie. to 

commit crime are likely to engage in corrupt transactions. 1381 In Ablcam, 
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the FBI would have probed Hel Weinberg as to hi. knowledge of tbe middlemen 

and their reliability. Agent. would have que.tioned the middlemen about the 

per.on. they were brinling to tbe meeting. or said they could produce at 

meetings. Did the middlemen know the politicians in question? Bad they dealt 

with tbem before? Could tbis be verified by tbe middlemen or could the FBI 

determine tbis by independent investigation and cbecks of otber informants and 

.ources? 111/ Tbe agents could bave made it clear to all middlemen tbat if 

tbey did not prove reliable tbey were "out of bu.iness" and subject to 

"retribution." 140/ If a middleman developed a reliable "track record", bis 

word would be entitled to great weigbt. Information as to a middleman's 

unreliability, as in the case of Silvestri and Errichetti in particular, would 

weigb beavily againlt authorizing a bribe offer on the ability to bring 

someone to a meeting. No meeting would bave been authorized unless the FBI 

listened to a tape between Weinberg and the middleman stating that he was 

bringing a corrupt politician to a meeting and what that politician bad been 

told about the meeting and how he had indicated he would deal with the Sheik's 

representatives. All other information about the congressmen, particularly 

exculpatory matter, would be made a part of the authorization request 

documents. 

Following this procedure, the FBI would have learned that Silvestri 

did not know Senator Pressler and that meeting would not have been authorized. 

Commissioner Kenneth MacDonald may never have been set up by Erricbetti. An 

investigation of a high ranking member of the House may not bave been 

authorized. Congressman Bughes might have avoided involvement in the "scum" 

of Abscam as he put it. 

The Justice Department and the FBI oppose the notion of probing the 
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middlemen on tvo groundl, neither of which are perlualive. Firlt, officiall 

worry about bloving the "cover" of tbe inveltigatiuu by making tbe middlemen 

luspicioul. 141/ But al ve have already pointed out, tbe phony Ibeit." 

representativel had good realOD to queltion tbe middlemen'. relia~ility -- tbe 

fear that if the middlemen brougbt in politician. vho vere inDocent, tbe 

politicianl vould report tbe abeikl aDd tbeir repreleutativel to tbe 

authoritiea. 142/ Certainly there Wa;) no ri.t in probing tbe reliability of 

Weinberg, the Bureau'a informant. 

The lecond concern il that an objective Itandard vould require tbe FBI 

to eaercile dilcretion in the lelection of targets and tberefore create tbe 

perception of political motive. 143/ Certainly, lelection or dilcretion would 

be eaerci.ed under our recommended .tandard but tbe criteria for .election, if 

.pelled out in regulation., vould be demonstrably related to legitimate lav 

enforcement, inve.tigative purpolel. If applied evenbandedly in all ca.e., 

there vould bave been no balil for tbe cbarge of "political" lelectivity. ~ 

Moreover, relying on tbe middlemen alone to lelect target. i. not only a veat 

safeguard but no guarantee againlt tbe FBI being caught up in political or 

other improper lelection. The bureau, in lome future cale, may vork vith an 

informant vho ha. a political grudge to .ettle rather than a Icam to run and 

middlemen vith .imilar motive •• Probing tbe reliability of informantl and 

middlemen can avoid thi •• ituation al veil a. eltablilh the "factual 

predicate" that justifies lav enforcement intru.ion in particular casel. 

S. Enforcing Standards: A Judicia! Warrant Requirement 

The mOlt neutral and effective vay to enforce Itandarda in undercover 

operation. to protect the innocent il to require a neutral magiltrate to i.aue 

a varrant before the undercover operation technique can be directed at any 
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perlon or group for purpolel of infiltration or to telt criminal 

predilpolition. AI the Supreme Court laid in ~~ 

thole charged vith (the) invel'tigative and 
prolecutorial duty Ihould not be the lole 
judgel of vhen to utilize conltitutionally 
lenlitive mean I in purluing thele taskl. 
The biltorical judgment, which the Fourth 
Amendment acceptl, is that unrevieved 
executive dilcretion may yield too readily 
to preslurel to obtain incriminating 
evidence and overlook potential inval,i.ons 
of privacy and protected lpeech. ~ 

James Q. Willon hal recommended the Itatutory establilhment of a 

warrant requirement for uling undercover operations to target memberl of 

Congresl to protect the principle of leparation of powerl. 1461 In teatifying 

on the propoled FBI Charter, the ACLO recommended the eltablilhment of a 

judicial varrant for infiltration by undercover agentl and informants in 

domeltic lecurity investigationa on the balis of the need to protect privacy 

of lavful political a.sociation guaranteed by tbe Fir.t and Fourth 

Amendment •• l!LI Reither recommendstion goe. far enough. The basic right 

that need protection is that of all lav abiding citizenl to be free of 
~ 

intru.ive .urveillance by government agents and this requires a varrant of 

general application to all intrusive undercover cperations. 

While ve believe an informant infiltration may be more intrusive than 

a viretap since he or Ihe acta a. a "valking, talking bug" vhich _y influence 

the activities of citizen. or groupl, thus requiring a varrant under the 

Fourth Amendment, undercover operatives present an even stronger case for 

protec,tion under the Conltitution. While citizens .ay arguably have no 

rea.onable expectation of privacy that their confederates viii not report 

their conver.ationl to authorities, ve do believe lav abiding citizen. have a 
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realonable ezpectation of privacy that government undercover agentl are not 

monitor ina t~eir converlationl or inveltigating, througb the offer of bribe. 

or other in~ucementl, their dilpolitiOD to commit a crime. 1481 

While the courtl ba~e not conltitutionally required luch a 

varrant, l!!1 tbe Congrell Ihould do 10 by Itatute, vith relpect to 

undercover operltionl folloving the precedent of the Foreign Intelligence 

Surveillance Act which created a judicial warrant for national security 

viretap&. 1501 

The Itatute vould provide for a feoeral diltrict court judge to 

con.ider applications for targeting personl or group I in an undercover 

operllt:iou which are approved by the llirector, or ~~ead of any lav enfurcement 

agency cODducting aucb operationl, stating (1) the nature of t'be operation, 

(2) the b~ais for conducting the operation, (3) tbe Objective facti and 

cir~~tances which iDdicate that the lubject or lubjectl of the application 

are engaging or likely to engage in criminal conduct, (4) the realona vby leal 

iDtrulive meana viII not luffice for the inveltigative purpole, and (5) tbe 

atep~ that viII be folloved to minimize iDvaliun of privacy or other 

aub&tantial riakl to perlonal libertiel. The Itatute would authorize the 

judge to approve the applicatiOD if the Itandarda were met. At least in caael 

where the iDtrulion il into &onel of privacy protected by the Fourtb AmeDdment 

tbere vould have to be a formal finding of "probable caule." Provilion can 

also be made for modification or renewal of the application and for emergency 

ezceptionl provided luch ezceptions are promptly brought before the court. 

The government vould have the right to appeal a denial of an application to an 

appeals court. 

Of courae, this viII place a nev burden on our lav enforcement 
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agenciel, but ve believe it ia fully juatified by the intruaiveneu of the 

technique .and the analytic l!milarity between it and other techniques subject 

to a varrant requirement under the Fourth Amendment. Nor do ve believe it ia 

an unciue burden. In all likelihoOd the courts would approve most 

applications, not becauae they vill lerve as a "rubber Itamp", 'Dut because tbe 

necelsity to go before s neutral magistrate viII cause the government to 

document the baais for investigation and deter it from seeking varrant 

authorization in cases vhere it bal no reliable factual basis for 

investigation. Thil is the very purpole and realon for the reform. 

To enforce the warrant requirement, Congrels should e8tabliah a civil 

damage action against the government available to any persoD targeted by an 

undercover operation vithout a court warrant. The Director of the FBI, or 

head of any ageDcy conducting undercover operation8, would be required to 

conduct a disciplinary hearing co~cerDing agents vho engage in unauthorized 

targeting of citizens and iSlue a public report al to disciplinary action8 

taken and the rea80ns for particular disciplinary decilionl. 

6. Supervision Rpguirements 

Once appropriate standards are adopted, proper 8upervi8ion of 

undercover operations viII help to insure ~hat standa~d8 and procedures are 

followed. We have already made two recommendationa which ve believe vill 

improve the internal 8upervilion of specific operationl: 

that all applications for the 
initiation, modification, extension, or 
renewal of undercover operations be 
approved by the Undercover Operations 
Revi.ev Unit i mJ and 

-- that a for.al independent judicial 
authorization procell be adopted for 
targeting perlonl or groupa in particular 
undercover operations. 
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Afiitiooal .tatutory requiremeDta for the .upervi.iOD of undercover operation. 

Deed to be adopted. The deci.ioD a. to how to .eet the.e requirement. throuah 

the i •• uaDce of guideliDe •• hould be left up to the Attoruey General aDd the 

FBI Director. 

Fir.t. uDdercover operatioD' .hould be de.ianed aDd conducted to 

in.ure compliaDce with guideliDe .taDdard. and procedure.. The Attoruey 

General aDd the FBI Director may maDdate traiDing for ageDtl, requirement. to 

in.truct informaDtl al to the "rule. of the game", the plaDDing of operatioD' 

with guideliDe compliaDce iD mind. the appointment of .upervi.orl ta.ked to 

monitor guideliDe compliaDce. 152/ 

Second. the JUltice Department .hould review the .uitability 

determination for each informant or cooperating .ource and inlure that they 

are properly controlled and .upervi.ed or terminated if they violate lBI 

instructiOD' or procedure •• ~ 

Third, all meeting. and contact. betvee~ agent., informantl aDd other. 

.hould be recorded or memoriali&ed and procedure' adopted to permit 

contemporaDeoul reviev of thi. record. Tbi. wa. a major managerial failure in 

Ablcam and guideline procedure. need to be developed to correct it. ~ 

Fourth. all informatiOD a. to the reliability of inforaant. or other 

per.on. relied on by the FBI for operational a •• i.tance (including middlemeD) 

mu.t he made a part of the record. In future Ab.cUl., .upervhor. and thOle 

who approve operatioD •• hould be appri.ed of all iDformatioD a. to the 

reliability or unreliability of informaDt. or middlemen. 

Pifth. in major operatiOD •• PBI aDd Strike Porce ,upervilor •• hould be 

de'ilDated at the field level to mODitor the operatioDI aDd report to 
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The deligDated luperviling FBI aDd JUltice Deportment teams in Wa.hington. 

guidelines should provide for daily communicatioD. frequent meetings, and 

The on-lite inlpection by FBI Headquarters and Justice Department teams. 

teams would be as.igned to iD.ure compliaDce with guidelines and procedures 

aDd to report failure or departures from procedures to the Undercover 

Operations Review Unit, the Director, and the Attorney General or his 

de.igDate. lill No operation .hould be conducted for more than 90 days 

without .upervisory review. 

7. Ab.olute Prohibitions 

UDder current guideliDes, the Director apparently may authorize the 

u.e of undercover operatioD' for purpo.e. which are .0 daDgerou, aDd intru.ive 

that we believe Congre.s .hould act to prohibit thele activitie.. In 

particular, the guideline. permit the Director to authorize undercover 

operatioD. vhich may iDvolve .uhltaDtial risks of violeDce or iDjury to 

per.oD• or which may iDtrudd upon or interfere with confidential 

communication. and relatioD.hip •• 12i1 Congre.s .hould re.pond by 

prohibiting: 

-- the FBI from authoriziDg uDder cover 
activitie. if there i. a reasoDable ri.k 
that a. a con.equeDce of the activitie. 
violeDce may occur or re.ult in injury to 
third partin i 

-- the FBI from u.inl aD undercover 
employee or cooperating individua,l ~rom 
po.ing a. an attorney, phY'1C1an, 
cler~~D, or member of the neY me~ia for 
purpo.e8 of e.tabli.~ing ~ pro~e"10~1 or 
cODfidential relat10D.h1p v1th pr1vate 
individual'; 

-- the FBI from permitting undercover 
employee. or cooperatiDg .ouree. from 
adopting a pretext or po.e iD order to 
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lolicit privileaed or confidential 
information from an attorDey. pbYlician. 
clerayman, or otber perlon under tbe 
obligation of I legal privileae of 
confid .. ~tillity; Ind 

-- tbe FBI from permitting aD undercover 
employee or cooperating .ource from 
aivingteltimony in any proceediDa in an 
undercover capacity in a manner vbicb 
deDiel due procell rigbtl to any perlon • 

Tb~ conduct of FBI undercover operationl il an illue of vital 

importance to tbe public, tbe Congrell. and all vbo are concerned vi,tb tbe 

need to Itrike a proper balance betveen lav enforcement functionl and tbe 

protection of civil libertiel. We reject tbe araument tbat effective lav 

enforcement requirel tbe maintenance of tbe kind of FBI dilcretion that led to 

Ablcam. We believe tbat tbe riabtl of all Americanl are endanlered by 

permittinl tbe FBI to retain lucb dilcretion. and tbat ~~ime and corruption 

caD be adequately inveltiaated aDd prolecuted'vitbout .ilk to civil libertiel 

or compromilel of American valuel. 

We bope tbat tbil report viii aenerate vide public debate and that out 

of conarellional beariDa~ aDd deliberationl a conlenlul viii develop around 

tbe .i.dom of enacting an iDveltigatory cbarter for tbe FBI tbat iDcorporatel 

the recommendationl of tbil report. CertaiDly our tradition. command it. 
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FOOTNOTES 

ACLU REPORT ON FBI UNDERCOVER OPERATIONS 

~I Our basic sources are the hearings of the Senate Select 
Committee to Study Law Enforcement Undercover Activities. 
Hereinafter referred to as Senate Select Committee Trans
criPts. The Transcript is unpub11shed to date and so 
re erences will be to particular statements and testimcny 
with particular hearing dates and pages of the unpublished 
record noted. We also reviewed the record of the Hearings 
of the House Judiciary Subcommittee on Civil and Constitu
tional Rights. Bearings in 1980 and 1981 are contained 
in FBI Undercover Guidelines, Oversight Hearin~s Before 
the Subcommittee on Civil and Constitutional R~ghts of 
the Judiciary House of Representatives (97th Congress 
1st. Sess. Feb. 19, 25, and 26) (G.P.O. Serial No. 18) 
Hereinafter cited as Edwards Committee Published Hear
fngf. Recent House hearings are unpUblished and here-
1na ter are cited as Unpublished Edwards Committee Bear
angS with particular statements and testimony keyed to 
ates and pages. 

!-I Attorney General's Guidelines On FBI Undercover Opera
tions, January 5, 1981. 

1-1 Statement of Philip B. Heymann, former Assistant Attorney 
General of the united States, unpublished Edwards Com
mittee Hearings, supra note 1, pgs 8-9 (June 3, 1982). 

See note 1, supra. We also reviewed the briefs filed 
in the Cue Process Bearings in Abscam as well as the 
court decisions involving Abscam defendants. These will 
be cited where appropriate. 

1-1 Prepared Statement,American Civil Liberties Union, FBI 
Charter Act of 1979, S. 1612, Bearings Before the com= 
mittee on the Jud~ciary, United States Senate (96th 
Cong. 1st Sess. Part I, Serial No. 96-53) pp. 253-270. 
(Hereinafter cited as ACLU FBI Charter Testimonv). See 
also, Prepared Statemen~ American Civ11 L~berties Union 
on Need for FBI Charter, FBI Statutory Charter, Bearings 
Before the Committee on the JUdiciary, United States 
Senate (95th Con. 2nd Sess. Part I A r~l 20 and 
~~~~8~, ter c1te as ACLU Nee .or Charter 

i-! See ACLU FBI Charter Testimony, note 5 saPaa, p. 257. 
The FBI Commentarj accompanying S. 1612 i not ex
cl~de wldercover operations from preliminary inquiries. 
Ne~ther do the current Attorne~ General's Guidelines 
On Criminal Investigatii3iiS·ofnd~vl.duaIs and Organl:za
~, , December 2,1990. OndercQver operations are 
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permitted in "inquiries" based on unsubstantiated 
allegations provided high level authorization is 
obtained. See Section D (5)which lists excluded 
techniques and (6) which does not bar undercover 
operations. The Guidelines state that "they are 
consistent with the requirements of the proposed 
FBI Charter Act but do not depend upon passage of 
the Act for their effectiveness." 

2-1 Opening Statement of Senator Charles McC Mathias, 
Committee Chairman, Senate Select Committee Trans
cripts, note 1 supra, July 20, 1982, pp. 4-5. 

!-I Edwards, Don, "Worry That You Could Be a Victim" 
Outlook Section, Washington Post, Sunday, Sept. 
19, 1982, p. B 1. 

i-I Mathi~s, 2£. £!l, pp. 5-6. 

101 ~. p. 6. 

111 Testimony of Oliver B. Revell, Senate Select Committee 
Transcripts, note 1 supra, July 20, 1982, p. 23. 

12/ Report to the Select Committee of the Review By Its 
Counsel of the confidential AEscam Files of the FBI, 
August 18, 1982, p. 34. 

!11 Senate Select Committee Transcripts, note 1 supra, 
July 21, 1982, p. 131. 

!if Unpublished Edwards Committee Hearings, note 1, supra, 
April 29, 1982, p. 74. 

151 See test accompanying note 3 supra. 

161 Introductory Paragraphs, Attorney General's Guidelines 
on Criminal Investigations of IndiViduals and orsaniza-
~. 

171 See generally Sections III and IV, Report to the Select 
Committee by Its Counsel, note 12, supra, pp. 5-13. 

181 Ibid. pp. 5-6. See also Testimony of FBI Director 
William Webster, Onpublished Edwards Committee Hear
ings, note 1 supra, April 20, 19~2, p. 20. 

l!f ~. p. 7. See also Webster, ~. p. 21. 

~I ~. p. 11. See also Webster, ~. p. 23. 

211 Testimony of Philip B. Heymann,Assistant Attorney 
General Criminal Divisio~ Department of Justice, 
Edwards Committee Published Hearings, note 1 supra. 
0. 132. 

• 
" 
;'\ 
" 

~ 
~1 ., 

~ 
~ (, 

~ 

j 
r r 
; 
I 
j 
I , 
1... 
I 
I , 
1 
t 
} 
~: 
I' 
I' 
} . 
f 
t. 
f 

I 
f 
~ 
); 
t 
~. 

l 
~; 
Ei 

~ (: ,i; 
11 ,:! 

FOOTNOTES PAGE 3 

~l! ~. pp. 131-132. 

231 ~. p. 132. 

241 Ibid. p. 133. 

l. 
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251 Statement of Philip B. Heymann, Professor of 
Law,Harvard Law School, Onpublished Edwards 
Committee Hearings, note 1 supra, June 3, 1982, p. 15. 

261 2£. ill· p. 132. 

271 Statement, note 25 supra. p. 15. 

"This provides,· in Mr. Heymann's view, "the strongest 
possible protection against any unwitting involvement 
by individuals brought in by intermediaries or who are 
encountered directly." 2£. £!l. p. 132. 

Testimony of Francis M. Mullen, Executive Assistant 
Director, Federal Bureau of Investigation, Senate Se
lect Committee Transcripts, note 1 supra, July 21, 
1982, p. 31. 

301 fill. 
311 Report to th~ Select Committee by Its Counsel, note 12 

supra, p. 9. '. 

321 Ibid. 

331 Prepared Statement of Francis M. Mullen, Senate Se
lect Committee Transcriats, noe 1 supra, July 21, 
1982, p. 10. (Not keye to transcript pagination) 

341 Testimony of Francis M. Mullen, note 29 supra, p. 62. 

lil Report to the Select Committee by Its counsel, note 12 
supra, pp. 10-li. 

361 ~. p. 10. 

371 Prepared Statement of Francis M. Mullen, Senate Se-
13ct Committee Transcripts, note 1, supra, July 21, 
1982, p. II. (Not keyed to transcript ~agir.ation) 

381 Report to the Select Committee by Its Counsel, note 12 
supra, p. i2. 
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}9/ ~. p. 12. 

40/ ~. ill. p. 10. 

On naming representative "Ozzie" Myers, see Report 
to t he Select Committee by Its Counsel, note 12 
supra, p. 13. On setting up McDonald, see Report 
pp:-T9-21, 32. On not briefing the local politician, 
see Report, p. 32 On the phony immigration o;ficial, 
see Report, p. 32.' 

42/ Testimony. of Francis M. Mullen, note 29 supra. p. 51. 

43/ Prepared Statement of Philip B. Heymann, note 25 
supra, p. 5-7. Prepared Statement of·Irvin B. 
Nathan, Senate Select Commdttee Transcripts, note 1 
supra, pp. 27-29. (Keyed to statements submitted 
not transcript pagination) 

!!/ Ibid. 

45/ Testimony of Francis M. Mullen, note 29 supra, p. 53. 

46/ Testimony of William Webster, note lS supra, p. 46. 

47/ Ibid. p. 48 

4S/ Attorney General's Guidelines on FBI Undercover 
operations, Paragraph J (3) (a), p. 14. 

49/ Ibid. Paragraph J (3) (b) p. 14. 

50/ Statement of Philip B. Heymann, note 25 supra. p. 15. 
Prepared Statement'of Irvin B. Nathan, note 43 
supra, pp. lS-20. (Not keyed to transcripts) 

51/ Testimony of Irvin B. Nathan, Senate Select Committee 
Transcripts, note 1, supra, pp. 119-120. 

52/ TestimQny of William Webster, Edwards Committee Pub
lished Hearings, note 1, supra, p. 139. Philip B. 
Heymann also stated that "we seek to take every pos
sible precaution against involvement of the innocent. 
Such precautions involve a careful evaluation of any
thing we are told by intermediaries about the possible 
interest of other persons in a crimir.al transaction, 
and an atta,pt to check such claims to the extent prac
ticable." Testimony of Philip B. Heymann, note 21, 
supra, p. 132. 
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53/ Testimony of Irvin B Nathan, note 51 supra, p. 123. 

54/ Testimony of Michael Wilson, Assistant Section 
Chief, Personal and Property Crimes Section of the 
Criminal Investigative Division, Senate Select 
Commdttee Transcripts, note 1, supra, pp. 27-28 
(July 22, 1982). 

55/ ~. p. 29. 

56/ Ibid. p. 29. 

57/ Testimony of Irvin B. Nathan, note 51 supra, pp. 118-119. 

58/ ~. p. 120. 

59/ Ibid. p. 121. 

60/ See text accompanying note 25, supra and Prepared 
Statement of Irvin B. Nathan, note 3 supra, pp. 18-21. 

61/ See generally Section X, "The Use of Unwitting 
Middlemen As A Technique For Identifying Suspects 
And Establishing Reasonable Suspicion" in Report 
to the Select Committee by Its Counsel, note 12 
supra, pp. 28-34. 

62/ ~. p, 32. 

63/ ~. p. 32. 

_~4/ !lli. p. 32. 

65/ ~. p • 33. 

. 66/ Transcript of Testimony of Irvin Nathan, Senate Select 
Committee Transcripts, note 1, supra, p.129-l30 (July 
29, 1982). 

67/ ~. ill. p. 33. 

68/ ~. Cit. p. 130. 

!!/ ~. p. 130. 

70/ Testimony of Michael Wilson, note 54 supra, pp. 41-46. 
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71/ Transcript of Testimony of Irvin Nathan, note 66 
supra, p. 130. 

72/ Report to the Select Committee by ItsCounse1, note 
12 supra, p. 29. 

2.Y Ibid. p. 30. 

2!/ Testimony Transcript of Michael Wilson and Oliver 
B. Revell, Senate Select Committee Transcripts, 
note 1, supra, p. 67 (JUly 22, 1992) 

21/ Report to the Select Committee by Its Counsel, note 
12 supra, p. 31. 

1!/ lli.£. p. 30. 

77/ Ibid. p. 31-

78/ Attorney General's Guidelines on FBI Undercover 
Operations, pp. 13-14. 

79/ In entrapment, the focus is not on governmental con
duct as on the mental state and prior behavior of the 
defendant caught in a criminal act. As Chief Justice 
Warren stated in Sherman v. United States, 356 U.S. 
369, 372 (1958), "To determine whether entrapment has 
been established, a line must be drawn between the 
trap for the unwary innocent and the trap for the 
unwary criminal. n The predisposition test has been 
upheld repeatedly, and undercover operations sanctioned. 
See Hampton v. United States, 425 U.S. 484 (1976);United 
States v. Russell, 411 U.S. 423 (1973). 

!£/ Testimony of Oliver B. Revell, note 11 supra, p. 114-115. 

81/ See Testimony of FBI Director William Webster, Unpublished 
Edwards Committee Hearings, note 1, supra, April 20, 
1982, pp. 17-18. Prepared Statement Francis M. Mullen, 
Jr. Senate Select Committee Transcripts, note 1, supra, 
p. 22. See generally Prepared Statement of Irvin B. 
Nathan, note 43 supra. 

~/ Report to the Select Committee by Its Counsel, note 
12 supra, p. 8. 

83/ lli.£. pp 16-17 

84/ ~. pp 16-24. 

85/ ~ pp. 14-15 

86/ For example, Thomas Puccio, who headed the New York 
Strike Force and advised the FBI agents in the field 
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had this to say about the Guidelines enforcement: nBe 
that as it may, we gave legal advice to the FBI. They 
had a lot of their own internal rules to follow, I 
suppose. I was not that much concerned with the FBI's 
internal rules. I was concerned with what the law was 
and what it took to make a case and a prosecutable 
case, because ultimately, we are the judge of that ••• n 
Testimony of Thomas Puccio, Senate Select Committee 
Transcripts, note 1, supra, p. 116 (July 27, 1982). 

87/ Report to the Select Committee by Its Counsel, note 
12 supra, pp. 5, 8. 

88/ See generally Testimony of Michael Wilson, Assist~t 
Section Chief, Personal and Property Crimes Section 
of the Criminal Investigative DiVision, Senate Select 
Committee TranscriPts, note 1, supra, pp. 1-65 (July 
22, 1982). 

89/ Qe. Cit. p. 13. 

90/ ~. p. 28-29. 

Statement of Philip B. Heymann, Unpublished Edwards 
COmmittee Hearings, supra note 1. Statement (6/3/82); 
Testimony of Irvin Nathan, Senate Select Committee 
Transcripts, note 1, supra <'/29/82). -----

92/ 22. Cit. pp. 5,8. See generally, Testimony of Oliver 
-- B. Revell, Assistant Director, Criminal Investigative 

Division, FBI, Senate Select Committee Transcripts, 
note 1, supra. (July 20,1982). 

93/ See Text Accompanying note 14 supra. 

94/ Report to the Select Committee by Its Counsel, note 
12 supra, p. 14. 

96/ ~. pp 4-5. See Paragraph B, (g),(h) ,(i),(j). 

See generally, -Final Report of the Select COmmittee 
to Stud Government 0 erations with Res ect to Intel-

gence Act1v1t1es , Book II, U.S. Senate th Cong., 
2d Sess., Report 94-755 (Government Printing Office: 
April 26, 1976). 

!!/ Attorney General's Guidelines on FBI Undercover 00-
erations, Paragraph F (3) (c) ,(d), (e). p. 9. 
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!!-/ Hampton v. United States, 425 U.S. 484 (1976). In 
Hampton the Supreme Court upheld an undercover op
eration involving the sale of narcotics to the de
fendant by a government directed informant and the 
subsequent purchase of the drugs from the defendant 
by government agents leading to the defendant's con
viction for selling drugs. In an important concur
ring opinion, Justice Powell stated that "the cases, 
if any, in which proof of predisposition is not dis
positive will be rare." 425 U.S. at 495 n.7. 

100/ United States v. Russell, 411 U.S. 423 (1913), the 
conviction of a drug manufacturer was upheld even 
though the government supplied the essential chem
icals for the illicit drugs. The Court, rejecting 
claims that the goverment was too deeply involved, 
quoted Sorrells v. Ufi1ted States, 287 U.S. 435, 441, 
and noted "that officers or employees of the Gov
ernment merely afford opportunities or facilities 
for the commission of the offense does not defeat 
the prosecution.' •• Nor will the mere fact of deceit 
defeat a prosecution, ••• for there are circumstances 
where the use of deceit is the only practicable law 
enforcement technique available." 

Although Supreme Court decisions hold that in some 
cases government conduct in an undercover operation 
might reach "~. demonstrable level of outrageousness" 
to warrant barring a conviction on due process grounds 
even where the defense of entrapment is not technically 
available, see United States v. Russell, note 100 
supra, the courts, with one exceptIon, United States 
v. Kelly (Civil Action No. 80-00340 D.D.C.) (Judge 
wiiiIam Bryant), have not found Abscam to even approach 
this level. See United States v. Myers, et. al., 527 
F. Supp. 1206 (E.D.N.Y. 1981 (Judge Pratt Due Process 
Opinion); United States v. Jannotti, 673 F. 2d 578 (3rd 
Cir. 1982) (en banc.) , United States v. Alexandro,' 675 
F. 2d'34 (2nd Cir. 1982) See also UnIted States v. Myers, 
635 F. 2d 932 (2nd Cir. 1980). 

See United States v. White, 401 U.S. 545 (1971) ~ Boffa 
v. United States, 385 u.s. 293 (1966) ~ On Lee v. onrted 
States, 343 u.s. 747 (1951). In part.thIs is based 
on h~storical grounds that framers did not intend to 
bring undercover investigators within the scope of the 
Fourth Amendment. Most important, the Court has jus
tified the distinction on the assumption of risk of 
betrayal by one's supposed friends and confidants. Be
cause this "is not an undue risk to ask persons to 
assume," the Fourth Amenament does not protect the ind
ividual's misplaced confidence that a person to whom 
he discloses information will not later disclose it. 
Lopez v. United States, 373 U.S. 427, 450 (1963) •. 

'. 
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103/ Such a standard may be implied from the "reasonable 
suspicion" standard adopted by the Court in "stop 
and frisk" cases. Terry v. Ohio, 392 U.S. 1 (1968). 
The formulation in Ter;y is used in the current 
Attorney General Guidel~nes on Domestic Security 
Investigations issued in 1976. 

104/ FOreign Intelligence Surveillance Act of 1978, Public 
Law 95-511, Oct. 25, 1978 (95th Cong., 92 Stat. 1783). 

105/ Right to Financial Privacy Act of 1978, Title XI of 
the Financial Institutions Regulatory and Interest 
Rate Control Act of 1978, Public Law 95-630 (95th 
Congo 92 Stat. 3641). 

106/ First Amendment Privacy Protection Act, Public Law 
96-440, Title I, 5 101, Oct. 13, 1980, 94 Stat. 1879. 

108/ 

Statement of William H. Webster Director Federal 
Bureau of Investigation Before the Subcommittee on 
Security and Terrorism United States Senate Con
cerning Domestic security Guidelines On June 24, 1982. 

The Senate Committee has brought to light the FBI's in~l 
rewritinq of the definition of public officials subject 
to undercover operations without any public notificat-
ion of the change. See Testimony of Oliver B. Revell, 
Senate Select Committee Transcripts, note 1 supra pp. 50-
56. 

Without statutory requirements to keep oversight 
committees "fully and currently" informed, over
sight is also difficult. The Select Committee staff 
has commented on its inability to obtain necessary 
documents to conduct oversight of undercover operat
ions pursuant to S. Res. 350. As Deputy Counsel 
Wheeler stated to Irvin Nathan: "My concern with 
(congressional oversight) is that it is all well and 
good to say that the quidelines should be enforced 
internally by the Depa~nt as overseen by the ap
propriate committees of the Congress. But the problem 
is that my experience in representing this Committee 
has shown me that it is very difficult for Congress 
to oversee the FBI and the Department of Justice. We 
cannot get documents like the Luskin Report, after 
weeks of asking for them. We had to struggle might-
ily to get the documents that we did get and we got 
them under severe limitations. We find, on interviews 
with the FBI---and this has come out in these hearings-
that the FBI unilaterally, without publishing any 
amendments or without the Justice Department publishing 
any amendments, has interpreted and revised the termin
ology of the guidelines. And again, this happens wi~~out 
copies of these documents being forwarded to Congress. " 

Q 
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Testimony of Irvin Nathan, Senate Select Committee 
Transcripts, note 1 supra, pp. 140-141 (July 29, 
1982) . 

110/ See generally ACLU FBI Charter Testimony, note 5 
supra. 

111/ Attorney General's Guidelines on Criminal Invest
igations of Individuals and Organizations, Paragraph 
C (1) p. 2. (December 1980) 

Ibid. p. 1 paragraph B (2) (Racketeering Enter-
prISe Investigations). See also Attorney General's 
Guidelines on Domestic Security Investigations, Para
graph I. p. 3 (April 1976). 

113/ Attorney General's Guidelines on FBI Undercover Op
erations, p. 13 (Jaunary 1981). 

114/ Essentially, we adopt the original formulation by 
former Assistant Attorney General Philip B. Heymann, 
see text accompanying note 22 supra. 

115/ Attorney General's Guidelines on Criminal Investigat
ions of Individuals and orranizations, paragraph 0 
(I), p. 6 (December 1980 

116/ Attorney General's Guidelines on FBI Undercover Op
erations, General Authority (2), p. 2 (January 1980). 

117/ See note 6 supra. 

118/ As FBI Director William Webster has testified:"The 
guidelines recognize that inducements may be offered 
to an individual even though there is no reasonable 
indication that the particular individual has engaged 
in or is engaging in illegal activity that is properly 
under investigation. However, the guidelines provide 
that no such undercover operation shall be approved 
without the authorization of the director." Testimony 
of FBI Director William B. Webster, Edwards Committee 
Unpublished Committee Hearings, nlote 1 supra, p. 16 
(April 29, 1982). 

The Senate Committee Counsel have noted that internal 
FBI and Justice Department documents "reflect no at
tempt by the FBI or other Department of Justice per
sonnel to obtain extrinsic evidence of the reliability 
of the representations of any middleman--for example, 
the evidence of reliability that is required for law 
enforcement officers to obtain a search warrant on the 
basis of statements by an informant. See Aguilar y. 
~, 378 U.S. 108, 114 (1964); Sgi~elli V. United 
States, 393 U.S. 410, 415-16 (1969).' Report to the 
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120/ 

Select Committee By Its Counsel, note 12 supra, p. 
14. Congress should requ~re the FBI to develop 
such extrinsic evidence to justify an undercover 
operation. 

Testimony of John Good, Supervisory Resident 
Agent, Federal Bureau of Investigation, Senate 
Select Committee TranscriPts, note 1, supra, p.48-
49 (July 22, 1982). 

121/ Chief Counsel James Neal made this observation: 
" (E)verybody has said, 'Well, we have got to 
go ahead wi th these middlemen. We cannot say, 
'Do not bring them in', because that would blow 
our cover." That just seems to me to be a cover 
you could say to somebody like Silvestri, "Look, 
I want to know why you are saying this. The FBI 
might get us if you bring a man in who is not 
corrupt." In other words, it seems to m~ that 
you could probe th~se middlemen in a way that 
wculd advance your cover and still get more in
formation about the reliability of that informat
ion." ~. p. 59. 

122/ See text accompanying note 41 supra. 

123/ As Senator Huddleston queried: "I am curious as 
to why you and whoever made the decision felt 
that the matter of dealing with immigration prob
lems on a paid basis was in fact a crime problem 
area inasmuch as in the 200-year history of the 
United States there has only been one prosecution 
of any Congressman on any charge relating to brib
ery connected with immigration matters." Testimony 
of Francis M. Mullen, Senate Select Committee 
Transcripts, supra note 1, pp 124-125. July 21, 1982. 

It was decided by the Supreme Court in 1979. United 
States v. Helstoski, 442 O.S. 477 (1979). But this 
was enough for Mr. Puccio, the Strike Force Leader 
in New York: "I had a sense, maybe based upon what 
I read in the newspapers, based upon the publicity 
given to the Helstoski case, that this was a trem
endous area of abuse ... " Testimony of Thomas Puc
cio, Senate Select Committee Transcripts, note I, 
supra, p. 90. July 27, 1982. 

g~/ Statement by Senator Charles Mce Mathias, Senate 
Select Committee Transcripts, note 1 suera, p. 
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126/ Testimony of Irvin Nathan, Senate Select Committee 
Transcripts, note 1 ~, p. 134 (July 29, 1982). 

127/ Attorney General's Guidelines on FBI Undercover 
Operat~ons, paragraph C, p. 5. 

128/ ~ Paragraph A, pp. 2-3. 

129/ Ibid. Paragraph B, pp. 3-5. 

130/ Ibid. Paragraph M (2) p. 15. 

131/ Report to the Select Committee of the Review By Its 
Counsel, note 12 supra, p. 5. 

132/ Q2. Cit. Paragraph M (2). See Testimony of Oliver 
B. Revell, Senate Select Committee Transcripts, note 
1 ~, pp. 73-75. 

Irvin Nathan has endorsed this recommendation. Pre
pared Statement of Irvin B. Nathan, Senate Select 
Committee Transcripts, note 1 supra, pp. 41-42 
(July 29, 1982) (Not keyed to transcript pagination 
but to statement as submitted) 

134/ Q2. Cit. Paragraph J (3) (a) p. 14. 

135/ 

136/ 

137/ 

138/ 

139/ 

Ibid. Paragraph J (3) p. 14. 

~bid. Paragrahp J (3) (b) p.14. 

Ibid. Paragraph J (3) • 

See note 119 supra. 

As Chief Counsel Neal states: "(I)t seems to me that 
it would advance your cover--and you know how you do 
when ycu are using an informant for the basis of get-
ting a search warrant. If that informant makes a bald 
conclusory .statement that there is contraband some-
where in the house, you ask him, 'How do you know about 
~is? Have you been in the house? When were you in the 
house? What is the basis of that conclusiory statement? 
When you say Congressman A or Senator B will take a bribe, 
what is your basis for that? Why do you say that? Co 
you know of a situation before where he has done that?' 
That is the kind of thing it seems to me that you could 
probe with these middlemen, test their reliability, their 
basis for the information, and still advance--not blow-
your cover.R Senate Select Committee Transcripts, note 
1 supra, pp. 59-60 (july 22, 1992) 

140/ This did not happen in Abscam. Report to the Select 
Committee By Its Counsel, note 12 supra, p. 31. 
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141/ See note 120 and 121 supra. 

142/ See Text accompanying note 121 sUEra. 

143/ See Text accompanying notes 57, 58 and 59 sUEra. 

144/ As Deputy Counsel Wheeler stated in response to 
the argument by Irvin Nathan that probinq for 
reliable information as a basis for targeting 
i. -selective targeting": "That, I submit to 
you, Mr. Nathan, is a strawman, because in fact, 
if the reason that 'No' was said with respect to 
certMin people such as Senator Pressler, and 'No' 
was said pursuant to firm, clear, unequivocal, 
proper quidelipes such as 'Do not invite a person 
before the camera unless you have a statement by 
a middleman in which he represents to an agent 
or on tape that an agent can listen to that this 
Congressman or this official will accept a bribe,' 
then in fact you cannot criticize the FBI after 
the fact because they can say, 'Look, all we are 
doing was following a pre-established, unequivocal 
policy, and all we did was apply it." Senate Se
lect Committee Transcripts, note 1 sUEra, p. 117. 
(July 27, 1982) 

.145/ United States v. United States District Court, 
407 U.S. 297, 317 (l97~). 

146/ Wilson, James Q., "The Real Issues in Abscam·, 
Washington Post, July 15, 1982, reprinted in 
CongressIonal Record, S8535, July 16, 1982. 

147/ See note 5 supra. 

148/ Professor Goeffl:ey St.I..".;'lle of the University of Chicago 
Law School made this point before the Edwards Committee 
in testifying on undercover operations: "It is true, 
of course, that in the ordinary course of our relat
ionships we necessarily assume the risk that our friends 
and associates will betray our confidences. Insofar as 
such persons act solely in their private capacities, and 
not in cooperation with governmental officials, their b~
trayals undoubtedly fall beyond the scope of the amend
ment's concern. The analysis shifts markedly, however, 
once government enters the picture. For the risk that 
the 'individual's confidant may be fickle or a gossip 
is of an entirely different order from the risk that he 
is in reality an undercover agent commissioned in ad
vance to report the individual's every utterance or 
misplaced confidence inherent in the nature of human 
relationships; we are dealing instead with government 
action designed' explicitly to invade our privacy and 
to end in deceit and betrayal--with government action 
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that appreciably alters the nature of th~ risks 
we ordinarily expect to assume. The not~on that 
our willingness to assume one risk I1leanS that we 
must necessarily assume the other is doubtful at 
best. Indeed, from a constitutional standpoint, 
we necessarily assume the risk that private cit-
izens will invade our privacy by tapping our tele
phones, bugging our offices, and ransacking our 
homes. It has never been suggested, however, that 
because those risks are unprotected by the Fourth 
Amendment we must also assume the risk that govern
ment agents will engage in similar conduct or induce 
others to do so for them. There is simply no logical 
reaSQn to assume that the risk of undercover surveil
lance is any more 'inherent' in our society than the 
risk that government officers will tap our telephones, 
bug our offices, or ~ansack our dwellings. Edwards 
Committee Published Hearings, note 1 supra, p. 4-5. 

149/ See cases cited at note 102 supra. 

150/ See note 104 supra. 

151/ See text accompanying notes 127 through 133 supra. 

152/ 

153/ 

Senator Huddleston's point is well taken: "(I)t would 
be very proper that when guidelines do exist-~and 
now, we do have a set of, I guess, general guidelines, 
and they even might be altered for a specific operat
ion--that there ought to be a clear understanding be
tween FBI operators, the agents, and the attorneys 
with the Strike Force. It seems to me they ought to 
review them together and say, 'These are the rules of 
this particular game that we are playin~." Senate 
Select Committee Transcripts, note 1 supra, p. 60 
July 29, 1982. -----

The current Attorney General's Guidelines on FBI Use 
of Informants and Confidential Sources (December 2, 
1980) require a suitability determination to be made. 
Paragraph D. p. 2. What is troubling about the guide
lines is that there is no indication of what "unsuit
ability" might be. For example, there is no outright 
prohibition on the use of an informant ~ho has engaged 
in serious acts of violence or acted as an agent pro
voce~~r. Such standards should be included. More
over, as Oliver B. Revell has testified, the suitability 
determinetion is not reviewed by the Justice Department 
Undercover Operations Review Committee. Testimony, Sen
ate Select Committee Transcricts, note 1, supra, p.76=77 
(July 20, 1982). How can the UORC even det~e whether 
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to rely on the information being supplied by the 
informant let alone that he or she will obey FBI 
or Justice Department rules? The UORC should 
review these determinations. Finally, there are 
no strict requirements that an informant be ter
minated if he violates guidelL,e strictures (e.g. 
engages in violence, incites criminal acts). Ter
mination standards should be included. 

154/ See Prepared Statement of Philip B. Heymann, Un
published Edwards Committee Hearings, note 1 supra 
June 3, 1982 

155/ As Senator Huddleston recommends: "In any particular 
undercover operation •.. those who are the operators, 
the FBI agents, and 'the attorneys, Strike Force 
attorneys, the ones that are closest to the field 
and closest to the actual operation, that they, at 
least prior to and perhaps during the course of the 
operation, review those guidelines and make sure 
that they are both operating on the same wavelength." 
Senate Select Committee Transcripts, note 1 supra 
p. 152 (July 21, 1982) We would require FBI Head
quarters and OROC representatives to participate 
in such ongoing reviews in major operations. 

156/ See paragraph (B), Attorney General Undercover 
Operations Guidelines, (January 1981). 

.. UiUft ...... 
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Senator MATHIAS. Thank you. I think you stated very accurately 
the old maxim that the best threatens the good, and that is what 
we are faced with at this point. . 

Mr. BERMAN. Well, we learned in the FBI and CIA charter en
deavors that by trying to get fundamental reform we have no char
ters as a consequence. 

Senator MA'I'HIAS. We had better make progress where we can. 
Mr. BERMAN. I think so. 
Senator MATHIAS. Professor Freedman. 

STATEMENT OF MONROE H. FREEDMAN 

Mr. FREEDMAN. Thank you, Mr. Chairman, for the invitation to 
testify here. I agree with the goals of the sponsors of S. 804. I 
admire the conscientious effort of the subcommittee in a complex, 
delicate matter, and I commend the subcommittee and its staff for 
their achievement in producing S. 804 and the extremely important 
report that accompanies it. 

But I do believe that some additional safeguards should be in
cluded, and in making these recommendations, I am going to focus 
on undercover investigations that are directed against lawyers and 
judges. 

Some of these recommendations may well be applicable to other 
sensitive areas as well, but I am going to restrict myself to the area 
in which I have been working most intensively for the last 15 or 20 
years. 

Let me begin by telling you about a lawyer in New York, named 
Harry Levine. He was in his law office one day and he got a tele
phone call. The man at the other end said, "Mr. Levine, I am 
standing in my bedroom. I have just shot my wife. She is dead on 
the floor. I am standing here holding the smoking gun. What 
should I do?" After only a moment's hesitation, Levine replied, 
"Oh, you want Harry Levine the lawyer!" [Laughter.] 

It illustrates a problem that I see increasingly as I speak to bar 
groups across the country, that is, lawyers who are becoming afraid 
to be lawyers, afraid to provide the effective assistance of counsel 
that the sixth amendment guarantees to their clients, afraid to 
give the zealous representation that the Code of Professional Re
sponsibility demands, and afraid, in short, to be what the American 
Bar Association has called: the client's "champion against a hostile 
world." 

I have heard more than one lawyer say to me, "I have to keep 
asking myself when I am talking to a client, 'Is this really a client 
or is somebody trying to set me up?' " 

When you have that kind of impairment of the sixth amendment 
right to counsel, innumerable other basic rights are compromised. 

We do have to maintain integrity in the administration of jus
tice, and I think to that end some undercover operations are neces
sary. There is a basic problem, however, with prosecutorial discre
tion to target particular individuals-what Justice Jackson-who 
had before that been Attorney General of the United States-re
ferred to as the most dangerous power of the prosecutor, where the 
crime becomes being obnoxious to the prosecutor or getting in the 
way of the prosecutor. 

--------- ~ --- ------------
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That general difficulty of prosecutorial discretion is compounded 
by an extremely serious conflict of interest for example, when the 
judge who is targeted, is one who has been conscientious in uphold
ing the constitutional rights of criminal defendants who appear 
before the judge, or when the lawyer who is targeted by the pros
ecutor is one who has been zealous in defending his or her client's 
sixth amendment rights. 

Even if, in fact, there is no such motive, we have an extremely' 
serious and undeniable appearance of impropriety, and of conflict 
of interest in such cases. 

That prosecutorial power and that potential for abuse has al
ready ~gun to undermine the independence of the bar which is es
sential to a free society. 

This committee has achieved a significant insight and a major 
success in S. 804 in developing two standards for undercover oper
ations. One it! for ordinary situations, in which of reasonable suspi
cion can be Qt:Cided by the head of a field office. The other is for 
more sensitive or particularly delicate situations for example, deal
ing with political and religions groups or with the press, where the 
standard is "probable cause to believe that the operation is neces
sary to detect or to prevent specific acts of ciminality," and that 
determination in those particularly sensitive cases must be made 
by the Undercover Operations Review Committee. 

There are two kinds of operations, however, which are not cov
ered by that higher standard and, I think, must be. One is the case 
of the sham client, where the undercover operative is posing as a 
client and misleading the lawyer into thinking that the lawyer is 
dealing with someone who genuinely is in trouble and in need of 
legal services. 

The other is a case, indeed, where I think that undercover oper
ations should be forbidden altogether, but which is not covered in 
this bill, and that is infiltration of a Jawyer's office. 

As I say, I think it should be forbidden altogether, but at the 
very least, that kind of undercover operation, if it takes place, 
should be subjected to the higher standard of probable cause and 
necessary. 

Other recommendations that are made in my prepared testimony 
include concern that the statute provides no judicial oversight of 
prosecutorial discretion at the beginning, through a warrant re
quirement. Indeed, throughout the undercover operation, it is en
tirely a matter of executive discretion and control, with no provi
sion for dismissal for abuse of discretion, and at the conclusion, no 
sanctions whatsoever through civil action or otherwise against 
abuse of discretion. 

So what we have, in a Government that prides itself on separa
tion of powers and checks and balances, is the most sensitive kind 
of Government intrusion of all, undercover operations, with the dis
cretion exclusively in the executive department. 

I would recommend that all three of those bases be covered, that 
there be a warrant requirement, that there be dismissal on a show
ing of an abuse of discretion in targeting, and that there be provi
sion for civil action as well. 

<) 



• 

300 

Also, none of the provisions in the statute deal directly with the 
conflict of interest on the part of the prosecutor, particularly again 
in the case of operations directed against judges and lawyers. 

I would recommend that there he a requirement of a judicially 
appointed special prosecutor, independent of the Department of 
Justice, and therefore, free of any conflict of interest, to supervise 
all undercover operations that are directed against judges or law
yers. 

Another serious problem is that of what prosecutors call trading 
up, and again focusing on the problem of the lawyer. A criminal 
defendant is convicted and is offered overwhelming inducement, 
indeed, unconsionable and cohersive inducement-it may be 10 
years of liberty-if that convict will give evidence against his or 
her own former lawyer. 

That kind of practice is distructive of the essential relationship 
of trust and cOQfidence between lawyer and client, and I would, 
therefore, recommend that the statute say explicitly that whether 
the standard that is being applied be reasonable suspicion or proba
ble cause, that it cannot be met by evidence received from a client 
alone, without substantial corroborative evidence from an inde
pendent source. 

Next, as I suggested before, I would recommend that infiltration 
of a law office be forbidden but that, at least, it be required to be 
under the decisionmaking power of the Undercover Operations 
Review Committee, and on the probable cause necessary standard. 

Further, there is established, of course, an Undercover Oper
ations Review Committee, but the statute does not say what kind 
of vote has to be taken by that committee. I think it should b~ 
unanimous. I think that probably was intended. If not unanimous, 
it should at least be by a ma.jority 'Vote. And I think that majority 
should be required to include the two designat.ed officials from the 
FBI and from the Office of Legal Counsel. 

In addition, I think that the legislation should expressly forbid 
pretrial publicity by prosecutors and other law enforcement offi
cials including media hypes through press conferences to announce 
indictments-which means to smear the accused and to convict 
them in the eyes of family, friends, neighbors and business associ
ates without due process of law. 

There should aleo be provision expressly for injury to reputation. 
That is one of the concerns that runs through the reports, both the 
House and the Senate. Under Supreme Court decisions, however, 
reputation may well be found not to be included under the phrase 
"injury to the person". There should be a specific reference, there
fore, to injury to the person through defamation, with provision for 
punitive damages because of the extreme difficulty of identifying in 
dollars and cents the kind of injury that we are talking about. 

Finally, there are some drafting discrepancies which are, I be
lieve, unintended but could have some serious consequences, and 
my recommendations in that regard are on page 17 of my prepared 
statement. 

Mr. Chairman, thank you very much for the invitation and for 
your interest in my views. 

[The prepared statement of Mr. Freedman follows:] 

, 
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PREPARED STATEMENT OF MONROE H. FREEDMAN 

Mr. Chairman, and Members of the Subcommittee: 

Thank you for inviting me to testify regarding 

S. 804--The Undercover Operations Act. I have been 

asked to provide relevant biographical information, 

and have done so in a footnote. 1 

My principal concern with S. 804 relates to under-

cover operations directed against corruption in the 

administration of justice. I do not mean that such 

investigations necessarily raise more serious prcblems 

than those directed against, say, political organizations, 

religious groups, or news agencies; indeed, some of my 

suggestions may be applicable to those areas as well. As 

one who has a particular interest in the professional re-

sponsibilities of lawyers and judges, however, I believe 

that I can be most useful to the Committee by focusing 

on that area. 

A. The Special Need for Undercover 

Operations against Lawyers and Judges 

There is surely no need to belabor the importance 

of integrity in the administration of justice, or the 

necessity to pursue any corruption vigorously. At the 

same time, we must recognize that undercover operations 

directed against lawyers and jUdges, if inadequately 

controlled, could have an even more severe impact on the 

administration of justice than whatever corruption exists. 

1. Monroe H. Freedman is Professor of Law and for
m~~.Dean of Hofstra Uni!ersi~y Law School. He has tes
t1.1ed on seve~al occaS10ns oefore the JUdiciary Commit
t~es of the Un1ted ~~~tes Senate and House of Representa
t1~~S, ~nd~has qua11!1ed as an expert witness on lawyer~' 
etn1Cs 1n lederal and state proceedings, serving in one 
case as an expert on behalf of the United States Deoart
ment of Justice. He has been chairman of three committeeE 
o~ le~al ~thics, and a member of the Governing Board of 
th~ D~str1ct of Columbia Bar. He was also Reporter and 
pr1nc1pal draf~sman of the American Lawyers' Code of 
Conduct, and h1S book, Lawyers' Ethics in an Adversarv 
Syst~m! won the fimericaEBar Association's Gavel Award 
Cer~1f1c~te of Merit. Professo~ Freedman also served as 
leg1slat1ve consultant to Senator John L. McClellan. 
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I would like to be able to say that undercover oper

ations are unnecessary because the bar is effectively 

policing lawyers and judges. That is not so. for example, 

the Code of Professional Responsibility is in force, sub

stantially, in most jUrisdictions in the United States. 

Disciplinary Rule 1-103(A) of that Code requires a 

lawyer to report unprivileged knowledge of dishonesty on 

the part of another lawyer. Yet that essential self

policing requirement has never to my knowledge been en

forced. Also, in the District of Columbia, DR 1-103(A) 

was denounced as an "informer" provision, and the re

quirement to reveal dishonesty by another lawyer was 

deleted from the Code by ~ substanti~l majority vote of 

the bar. 

In addition, the Code affords judges a special 

solicitude. Even if a lawyer has knowledge of judicial 

corruption, under DR 1-103(B) the lawyer is required to 

reveal that knowledge only upon "proper request" of an 

authorized investigatory agency. That is, in the ab

sence of a specific request, lawyers are permitted to 

withhold knowledge of judicial corruption. 2 

Of necessity, moreover, the disciplinary rules re

late to the limited situation in which a lawyer has 

received knowledge of dishonesty. There is not, nor 

should there be, a rule requiring lawyers to investigate 

each other, or judges, in order to seek out evidence of 

dishonest conduct. 

If, therefore, we are to take seriously the problem 

of corruption in the administration of justice--and we 

must--there are going to be situations in which under

cover operations are the only way to go about it. If 

2. The proposed Model Rules of Professional 
Conduct, Rule 8.3, would require a lawyer to inform the 
appropriate authority about dishonesty on the part of 
judges as well as lawyers. However, Rule 8.2 would 
have,a chilli~g effect on any lawyer contemplating in
form~ng on a Judge. Also, there is no reason to believe 
that the proposed rule would be enforced any more vig
orously or effectively than the present one. 
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there is probable cause to believe that a judge is 

soliciting bribes, that a lawyer is suborning (that is, 

corruptly inducing) perjury, or that a lawyer is manu

facturing false claims and filing fraudulent complaints, 

then an undercover operation may be the only method to 

obtain the necessary proof to support a prosecution. 

Also, such an operation, to be successful, may require 

sham cases,3 the filing of fraudulent claims, and the 
. 4 

presentation of false test~mony. 

B. The Special Dangers of Undercover 

Operations against Lawyers and Judges 

The dangers to the administration of justice 

that are presented by undercover operations against 

lawyers and judges would be difficult to overstate. I 

frequently speak to bar groups throughout the country, 

and discussion turns, almost invariably, to anxieties 

about sting operations directed against lawyers. Those 

discussions have convinced me that the possibility that 

a lawyer in any case may be facing a sham client in an 

undercover role has already had a chilling effect upon 

the effective assistance of counsel to which clients 

are entitled under the Sixth Amendment, 

I have found lawyers who, in their interviews with 

clients, are fearful of being quoted (or tape-recorded) 

out of context; lawyers who are fearful of seeking to 

gain a client's trust by words of sympathetic under

standing that might later be distorted and misconstrued; 

3. for an illustration of a sham case, and the 
delicate issues that may be raised, see the careful 
opinion of Judge William G. Young of the Massac~usetts 
Superior Court in Commonwealth v. Shulman (attacned as 
Appendix A). 

4. It is nonsensic~l to suggest that a protse~utor 
who presents false testimony as a ne~essary.par 0 a~ 
undercover operation is knowingly us~ng perJured test~
mony or false evidence within the mean~ng of D~ 7-10~(AI 
(4). One might as well charge ~ firef~ghter.w~th ar~on 
for setting a backfire to conta~n a forest f~re. 
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and lawyers who are so intent upon covering their own 

flanks that their orofessional obligation of zealous 

dedication to the client's cause has been compromised. 

I have also seen significant evidence that some criminal 

defense lawyers have become fearful of offending prose

cutors by vigorous representation of their clients. 

When the right tc counsel is thus impaired, other 

fundamental rights suffer. In criminal cases, denial of 

effective assistance of counsel results in the loss of 

due process of law and of equal protection of the laws, 

impairs the right to trial by jury, and may cause the loss 

of the privilege against self-incric.ination, rights of 

autonomy, and protection against unlawful search and 

seizure. In a civil case, the client may also be deprived 

of the First Amendment right to petition for redress of 

grievances through the judicial system. 

Thus, the devastating impact of undercover opera-

tions against lawyers are already being felt in the 

administration of justice, and the deleterious effects on 

some of our most precious rights are potentially enormous. 

Other serious problems in the administration of 

justice are exacerbated by inadequately controlled under-

cover operations against lawyers and judges. Justice 

Robert Jackson (a former Attorney General) referred to the 

discretion to investigate as "the most dangerous power of 

the prosecutor," because it enables the prosecutor to 

"pick people he thinks he should get rather than pick 

cases that need to be prosecutpd." ThUS, law enforcement 

"becomes personal," with the risk that "the real crime 

becomes that of being ... personally obnoxious to or in the 

way of the prosecutor himself."5 Since those words were 

spoken, we have seen a "Get Hoffa Squad" in the Depart

ment of Justice and an Enemies List drawn up in the White 

House. 

5. Address by Justice Jackson, Second Annual 
Conference of U. ~. Attorneys, April, 1940. 
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It is realistic, therefore, to be deeply concerned 

about abuses of prosecutorial discretion to target those 

who are "in the way of the prosecutor himself"--a group 

that could well include judges who are conscientious in 

respecting the constitutional rights of criminal defen-

dants, and defense lawyers who are zealous in representing 

their clients. Serious conflict-of-interest problems are 

raised, therefore, whenever a prosecutor's office ini-

tiates an undercover operation against a judge before 

whom members of that office have lost motions or cases, 

or against a lawyer who has defended clients prosecuted 

by that office. 

Other common problems of prosecutors' professional 

responsibilities are heightened in such cases. As this 

Committee has seen, unlawful leaks to the pr~SS of secret 

grand jury information, and other prejudicial pretrial 

publicity, can be most severe in cases of undercover 

ope ~atl.·ons.6 I 0 . , n peratl.on Greylord, for example, there 

were a number of grand jury leaks to the press, and 

United States Attorney Dan K. Webb held a dramatic pre

trial press conference in which he condemned the defen

dants-to-be without due process, and unethically vouched 

for the probity of the witnesses he would be producing 

at trial. 

Also, incomplete tape recordings of conversations 

between lawyers and clients can be particularly mis

leading when taken out of the full context of complex 

lawyer-client dialogues that may have extended over many 

weeks, or even years. For example, a lawyer who is 

properly reminding a forgetful or inarticulate client of 

facts related by the client in an earlier interview, may 

well appear, on a partial tape recording, to be prompting 

6. It is no· . .c\,c""ou·futile to hODe that a United 
States Attorney will conduct a sting' operation in his 
~r her own office, to identify the sources of grand 
Jury leaks and other improper pretrial publicity. 
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the client to testify falsely. Lawyers who are concerned 

about undercover investigations will therefore be inhib-

Hed in fulfilling their professional responsibilities. 

"Trading up"--where a prosecutor bribes a defendant 

or a convict with leniency in exchange for evidence 

against someone whom th e pro~ecutor wants to get--is a 

particularly vicious "Dractice whe "t" 1 n 1 lnvo ves turning 

a client against his lawyer. The inducements to false 

testimony are often overwhelml"ng, th 1" b" e re 1a 11ity of 

the testimony under such c1"rcumst "h" 7 ances 1S 19h1y suspect, 

and the adverse impact on the lawyer-client relation-

ship in general, as a resu_1t f o even one such case, 

could be conSiderable. 

C. Proposed Revisions of S. 804 

Remarks at the outset of this testimony should have 

made it clear that I consider some undercover . operat1ons 

against lawyers and judges to be necessary to maintain 

integrity in the administration of justice. I there-

fore agree with the goals of the sponsors of S. 804. In 

addition, I admire the conscientious effort they have made 

to cope with the awesome problems involved in such a com

plex and delicate matter. I believe, however, that cer

tain additional safeguards h 1 S.ou d be included in the 

Undercover Operations Act, at least with respect to 

investigations directed against lawyers and judges. 

The standard expressed inf'3803(~) (3) ~nd (4) of 

S. 804 is a sound and essential one: there must be a 

finding of "probable cause to belie;e that the operation 

is necessary to detect or prevent specific acts of crimi

nality" before certain undercover activities may be under-

taken. (Emphasis added) The activities properly subject 

to that standard include infiltration of a court and 

d 71 Witnesses who are found to have given false evi-
ence n support of a prosecution are Virtually never 
p~osecuted for perjury, obstruction of justice, contempt 
o court, ~tc. (unless, of course, the prosecution perjury 
comes to l~ght because the witness has recanted). That cir
:umstance 1S another instance of a prosecutor's conflict of 
lnterest. 
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situations in which a government agent, informant, or 

cooperating individual "will pose as an attorney ... and 

there is a significant risk that another individual 

will enter into a confidential relationship with that 

person •... " 

In addition, §§3803(b)(6) through (9) prevent the 

head of a field office from conducting undercover 

operations on mere "reasonable suspicion" in similar 

circumstances posing threats to the proper administra-

tion of justice. In particular, §3803(b)(7) relates 

to a situation in which an undercover employee or 

cooperating individual "will attend a meeting between a 

subject of the investigation and his-lawyer." 

Those are necessary and wise provisions. Yet 

serious problems remain, of both procedure and substance. 

For example, the only oversight with respect to 

exercise of prosecutorial discretion and observance of 

the standards under S. 804 is by the Undercover Opera-

tions Review Committee, established in §3801(b)(6). 

That Committee must consist of at least six voting members, 

at least one of whom is an Assistant Director of the FBI 

and one a representative of the Office of Legal Council 

of the Department of Justice. The bill does not require, 

however, that the vote authorizing an undercover opera

tion be unanimous--as it should be, at least in operations 

directed against lawyers and judges. In fact, there is 

not even an expressed requirement of a majority vote, nor 

a requirement that the two officials specifically desig

nated in the statute must vote in support of an investi-

gation in order to authorize it. 

In addition, under §3803(e) there is no possibility 

of judicial review of any failure to comply with the 

standards or of any abuse of discretion; and under 

§3804(a) civil action is expressly denied for any injury 

caused by "operational or management decisions relating 

to the conduct of the undercover operation." 

Q 
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In short, therefore, prosecutorial discretion to 

ta~get an individual--what Justice Jackson called "the 

most dangerous" power of all--is unfettered by any 

judicial oversight or sanction whatsoever. That is so 

even if the individual who is targeted is a judge who has 

earned the enmity of a prosecutor's office by conscientious 

concern for defendants' rights, or a lawyer who has been 

properly zealous in representing clients. Moreover, the 

lack of any after-the-fact sanction for targeting by an 

Enemies List is compounded by the absence of any require-

ment of a judicial warrant at the outset. Thus, the only 

control of prosecutorial (executive department) abuse of 

discretion is voluntary compliance by the prosecutors 

(executive department) themselves. Yet an area as 

sensitive as undercover operations is one that especially 

demands application of the fundamental American consti-

tutional concept of checks and balances by one branch of 

government against another. 

At the very least, therefore, proviSions should be 

added that require a judicial warrant to initiate an 

undercover operation against judges or lawyers, and any 

prosecution resulting from a failure to abide by the 

standards or by an abuse of discretion shOUld be subject 

to dismissal on that ground. 

Also, the provision in 13804 for a tort claim 

against the United States relates to any person who 

suffers "injury to his person, or property, or death." 

That proviSion should expressly include injury to 

professional reputation; also, because the defamatory 

effects would be so hard to prove in dollars and cents 

(even though unquestionably present), punitive damages 

shOUld be expressly allowed, even if limited by a stat-

utory maximum amount. 

In addition, 13804(a) covers injury resulting from 

non-criminal "negligence .•• in the supervision or exercise 

of control over an undercover operation" (emphasis added); 

but that section does not cover non-criminal conduct that 

, \ 

\ 
t 

b 

309 

wilfully causes injury to person, property, or reputation. 

Harm wilfully caused in the supervision, control, or 

conduct of an undercover operation should be explicitly 

included under §3804(a). 

Another important sanction against abuse is immunity 

from prosecution for any crime that is discussed in an 

apparently privileged context by an accused with an 

undercover operative posing as that person's lawyer, or 

where a privileged discussion between an accused and his 

or her lawyer is monitored by an undercover agen~. 

I stress sanctions, of course, because experience 

has shown that to establish standards without effective 

sanctions is, at best, a meaningless exercise, and can 

lull affected people into a false sense of security. 

Perhaps the most dangerous omission of coverage in 

S. 804 relates to the problem of the sham client. I 

referred earlier to the severely adverse effect of such 

practices on the lawyer-client relationship of confidence 

and trust, an effect that I have already observed in 

various parts of the country. (As lawyers have ex-

pressed it, to me, "I have to keep asking myself, 'Is 

this a real client, or is someone trying to set me up?' ") 

Under §3803(a)(4) the "probable cause ... necessary" 

standard must be applied by the Undercover Operations 

Review Committee before authorizing an operation in which 

an agent, informant, or cooperating individual poses as 

an attorney. That standard is not required, however, in 

the equally serious situation in which the undercover 

operation involves a sham client. In that event, the 

lesser standard of "reasonable suspicion" applies, under 

§3803(a) (1) and (2). 

Similarly, under §3803(b)(8) the head of a field 

office could not bypass the Committee entirely (also 

using the lesser standard of "reasonable suspiciop") 

wbere an agent, informant, or cooperating individual is 

to pose as an attorney; but the head of a field office 

~ould act independently and unsupervised in authorizing 
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(on mere "reasonable suspicion") an operation involving 

a sham client. 

Those provisions should be rewritten, therefore, 

to permit authorization only by the Undercover Operations 

Review Committee, and to require application of the 

"probable cause •.. necessary" standard, in any case in-

volving an approach to a lawyer by a sham client. 

Extremely serious, also, is the possibility of 

infiltration of a lu.r firm by an agent, informant, or 

cooperating individual taking the role of secretary or 

other staff member. In my view, that kind of under-

cover operation is never justifiable, and should be ex-
. ''':-. pressly forbidden. (One reason is that confidences of 

clients who are innocent of wrongdoing would almost 

certainly be compromised by such an operation.) 

Unfortunately, that kind of operation is not for-

bidden by S. 804. Indeed, infiltration of a law office 

could be undertaken on "reasonable suspicion," and by 

the decision of a field office head on his or her sole 

authority. By contrast, §3803(a) (3) properly requires 

the "probable cause ... necessary" standard for cases 

involving infiltration of "any political, governmental, 

religious, or news media organization or entity;" and 

§3803(b)(1) properly forbids a decision by a field office 

head alone where the operation "will involve an investi-

gation of possible corrupt action by a public official 

or political organization, or the activities of the news 

media. " 

§3803(b((7) does relate to an undercover employee 

or coope~ating individual who "will attend a meeting 

between a subject of the investigation and his lawyer." 

That provision should be broadened, however, to include 

cases in which the undercover operative will be in a 

position to overhear discussions between an attorney and 

client, or to see or hear other privileged information. 

More basically, I urge that undercover infiltration 

of a law office be expressly forbidden. At the very 
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least, §§3803(a)(3) and (b)(l) should be revised to 

insure that any such operation will be authorized only 

by the Underco~er Operations Review Conmitt&e, and on 

the "probable cause ..• necessity" standard. 

Earlier in my testimony, I referred to the problem 

of "trading up," that iS l the situation in which a 

may offer overwhelming inducements of leniency prosecutor 

to one who has just been convicted, to induce him to 

provide incriminating evidence against his former lawyer. 

Such evidence is inherently suspect, because of t;le 

, 1 and other pressures on the former client, psychologlca 

and the unconscionable, even coercive, nature of the 

inducement. In addition, such practices, by sowing mis-

trust bp.tween lawyers and clients, could have an adverse 

effect, in general, on the lawyer-client relationship of 

d d on t he Sixth Amendment right to trust and confi ence an 

the effective assistance of counsel. 

Accor-dingly, I recommend that S. 804 provide that 

neither probable cause nor reasonable suspicion can be 

established ag~inst a lawyer by evidence given by one 

or more clients or former clients, unless such evidence 

is corroborated by substantial independent evidence of 

a reliable kind. 

Further, there is a drafting inconsistency that 

could have substantial (and presumably unintended) 

effect. Under §§3803(a)(3) and (4) the phrase used is 

t l.'nf'ormant, or cooperating indivi"a Government agen , 

dual ..•. " (Emphasis added) However, under §§3803(b) (2), 

through (10), the word "informant" is omitted. (Also, 

in some subsections the phrase "cooperating private 

individual" (emphasis added) is used instead of "cooper-

1 " Presumably, no distinction is inating individua • 

tended there either, and the discrepancy should be 

eliminated.l 

t 1 proposals for revision relate to More fundamen a , 

the serious problems of conflict Qf interest that are 

inherent in targeting judges before whom members of the 

-,~~~- -~---~--~------------'-------
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Department of Justice have appeared, and in targeting 

lawyers who have been in an adversarial role with the 

Dep2~tment. It is essential, as we all know, that 

justice appear to have been done, as well as that it be 

done. I think it is bad policy, therefore, to have 

undercover operations against judges and lawyers initiated 

and carried out exclusively by members of the Justice 

Department, especially when the r'e is room for an inference 

of retaliatory motives. 

I have already recommended a judicial warrant re

qUirement. In addition, I would urge that a special 

prosecutor, independent of the Justice Department, be 

appointed by a federal judge to supervise any undercover 

operation directed against a lawyer or judge. 

Once again, Mr. Chairman, and members of the 

Subcommittee, I appre~iate your invitation to testify 

on this important legislation, and thank you for your 

interest in my views. 

MIDDLESEX, ss. 

APPENDIX A 

COMMONWEALTH OF HASSACHUSETTS 

COMMONWEALTH 

V. 

HARRY N. SHUMAN 

MEMORANDUM OF DECISION 

SUPERIOR COURT 
CRIMINAL NO. 
80-403 

Prior to his trial, both this defendant (Shuman) and a 

co-defendant (pr, Shwartz) moved for appropriate relief upon the 

ground that they had been entrap~ed by public officials. After 

hearing, this court denied the motion and the matters went to 

trial, both defendants being convicted. Dr. Shwartz has not ap-
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pealed but Shuman has and this matter is thus ripe for the entry 

of a Hemorandum of Decision setting forth the facts found during 

the pre-trial hearing and the legal analysis u?on which this court 

has relied. Commonwealth v. Cook, 351 Mass. 231, 234 (1966) 
1/ 

(Kirk, J.):-

During the summer of 1978, information concerning a possible 

insurance fraud caI!le to the attention of the Hajor CriI!les Unit of 

the Hassachusetts State Police, Proceeding under orders of Captain 

Robert Enos, State Police troopers obtained two motor vehicles and 

without the knowledge of the insurance companies involved, insured 

them under false names. They then staged an accident and another 

state tre.opel;", privy to the undercover operation but not directly 

involved in it, filed a false report of accident which stated, 

"no visible sign of injury but claim c>f injury by an individual 

involved," He issued a false citation and a fine was paid pursuant 

thereto, False accident reports were then filed with the insurance 

companies by the undercover troopers claiming to have been involved 

in the accident. The State Police reasonably believe that all this 

was necessary to lay a credible groundwork to uncover the suspected 

scheme of insurance fraud. 

The undercover troopers went first to Dr. Shwartz. Various 

inculpatory statements were made by Dr. Shwartz in their presence 

but they need not be recounted here as this court does not rely upon 
2/ 

them in determining the motion with respect to ShUI:lan.-

Following a visit to Dr. Shwartz, the ~ndercover troopers made 

an appointment with Shuman, an attorney. When they kept the appoint

ment, Shuman introduced himself, took them into a conference room, and 

asked, "What are the extoant of your injuries?" The troopers simply 

laughed jovially and Shuman joined in the laughter. 

One of the undercover troopers said, "Ask Shwartz." Shuman 

responded, "I'll call hie." Shuman proceeded to tell the troopers 

that it would look better if they did not return to work and, when 

they agreed to stay at home, he said, "Good. He can add this to the 

('18im. " 

~human then ~~;f.d, I.·X~U h.a;v:e ~~. get )'~q.X' med;i,ca~ bi,Us up 

over $500 to collect" and recommended that the undercover troopers 
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see certain specialists to which he would refer them. Further in

quiry as to the inj uries of one trooper went li"ke this: 

Shuman: "You must have hit your head, right?" 

tTndercover trooper: "No." 

Shuman: "You must have hit your head on the windshield 

and have terrible headaches." 

Undercover trooper: "Oh yes, I remember. If [the 

specialist to whom' you are sending us) is 

an expert, won't he know?" 

Shuman: "He knows how to play the game. You see, 

hypothetically you're going to see [the 

specialist) fifteen to twenty times but ac-

tually you won't have to go see him." 

One month later, in a telephone conversation between one of the 

undercover troopers and Shuman. Shuman said. "[The other undercover 

trooper) has gone to the specialist but complained of no injury. He 

must be straight as an arrow. I'll have to send him to another 

s pecialis t. " 

Further. the court finds that each time the undercover troopers 

were queried by Shuman about their injuries, they laughed in a manner 

which denoted the absence of any such injuries. The court infers 

that Shuman, _after these conversations, conferred ~·]ith Dr. Shwartz 

and took further steps to make claim against the insurance companies 

for injuries he knew to be nonexistent. 

Entrapment is a defense which may be asserted 
when a defendant is intentionally induced by the 
aovernment or its agents into committing all the 
~lements of a criminal offense. United States v. 
Russell, 411 U.S. 423, 435 (1973), The defense 
arises only if the criminal conduct wg.s the 
product of the "creative activity" of law enforce
ment officers or agents, Sorrells v, United States, 
287 U.S. 435, 451 (1932) ... [but] no "entrapment 
exists 'if the accused is ready and willing to 
commit the crime whenever the opportunity might be 
afforded. "' Commonwealth v. Miller. 361 11ass. 644. 
651 (1972), quoting from Un~ted States v. Groessel, 
440.F. 2d 602, 605 (5th Cir.). ~. denied. 403 
U.S. 933 (1971) [.] . 

Commonwealth v. Thompson, .Hass. Adv. Sh. (1981) 209, 213-214. 

The key to the entrapment defense is thus government inducement. 

more specifically. the employment of persuasion or inducement to 

create a substantial risk that the offense will be committed by a 
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person other than one who is ready to commit it. Model Penal Code 

§ 2,13(1) \ Gilbert. Criminal Law. § 223 (1976). Compare State v. 

Boccelli. 105 Ariz. 495 for the minority view that "reprehensible 

police conduct" will support an entrapment defense on the theory 

that the primary purpose of this defense is to control police con

duct and the accused's predisposition to commit the crime is there

fore i~aterial. Here, no such government inducement or persuasion 

is present, Here there is no evidence of persuasion. importuning. 

a play on sympathy or other emotion. or any other factor beyond the 

simple opportunity for criminal gain afforded by the circumstances 

created by the undercover troopers. Compare: 

Sherman v, United States, 356 U,S. 36~, 3?1 (1958) 
(defendant only agreed to sell narcot~cs ~llegally 
"aft~.r a number of r-epetitions of the rE-iuest. 

redi.c?t:ed on [the informantl~l presumed su.t;.t;er
lni').Sorre11s·v. UnIted States, 287 U.S. 435 
(1932) (defendant sold whiskey to agent only after 
repeated requests and pleas based on common loyalty 
to a military unit) .. United States v. Borum, 584 
F, 2d 424 (D.C. Cir. 1978) (inducement found where 
unde·rcover agents solicited guns from-' defendant 
twenty times). 

t 21 - Upon these facts. therefore. Commonwealth v. Thompson, supra a ~. 

Massachusetts law ~-lill not support the entrapment defense. 

Despite the traditional analysis. the defendant here argues 

strenuously. that, as an attorney. it is especially reprehensible 

to "set him' and then use against him the statements he made in 

discharge of his duty to zealously advance the cause of those he 

~easonably took to be his clients. It's difficult to understand 

just what legal significance the defendant attaches to this plaint. 

1 take it that he is urging that the statements he made to the under-

d h th t hat in context, it is cover troopers be suppresse upon t e eory , 

wrong to "'sting" a lawyer and thereby chill the profession's willing

ness to zealously advocate the client's cause. 

tVhile original, this argument is hardly frivolous. Our adversary 

system is one which sometimes encourages, and at least tolerates, the 

f t tl t uth Keeton, Tr~al Tactics and use of subter uges to get a 1e r . ~ 

Methods. 326~327 (2d Ed. 1973). Indeed, nowhere are an attorney's 

h 11 and h ~s obl~gations to his clients so sorely obligations to t e trut. ~ ~ 

tested as i.n the area of information gathering from clients and wit-

Q 
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nesses and preparation of their testimony. There is general agreement 

that"witness preparation for trial purposes is not discovery. This 

is not the time to learn twhat the case is all about' or to obtain 

interesting information. Witnesses favorable to your side must be 

prepared for testifying in court to those facts which will support 

your theory of the case." Mauet, Fundamentals -of Trial Techniques, 

11 (1980). A learned and skillful trial lawyer speaks of the need 

to . "ho'rseshed the witness and ... brush him up before he testifies . 

.. . no not hesitate to suggest ... ~ore effective answers. You and the 

witness are going over his testimony to develop that kind of answer. 

If you shy away from making suggestions, you are not doing your job. 

. "Press the witness if need be. In extreme cases, put the situation 

to the witness bluntly," Vetter, Successful Civil Litigation, 280, 

284-285 (1978), Others frankly recognize that an attorney has 

"the opportuni,ty- to shape the ~olitness t testimony, often to the point 

of recreating it in an image closer to that which the lawyer desires 

than to that which the truth requires ".' ,'[PJreparation of one's 

own witness for trial is hardly, under our adversary system, a public 

ceremony." Levin & Cramer, Trial Advocacy, 30 (1963). Judges and 

lawyers alike !!lust admit that the line between "faCilitating" com

munic.ation on the one hand and fabricati~, evidence or suborning 

perjury on the other is not well marked.- Pernaps the most careful 

analyst of this area is Monroe Freedman in La~.ryers' Ethics in An 

Adversary System, 67-69, 71, 74-75 (1975) ("There is no conceivable 

ethical requirement that the lawyer trap the client into a hasty 

and ill-considered ans~ver before telling him the sienificance of the 

question"). See Bellow . .& Moulton, The Lawyering Process, 247-272 (1978). 

Yet even the most expansive and indulgent acquiescence in 

the norms essential to an adversary system cannot justify Shuman's 

conduct here. While he may not be faulted for informing his clients 

of the legal requirements necessary to support their claim, he cannot 

be excused for expressly suggesting to them the fabrication of medical 

visits and treatments that were never intended to take place. Any 

.legal system which condoned such conduct by the officers of its 

courts would not be worthy of the name. Thus, recognizing that the 

line between propriety and impropriety in attorney-client relation-

-~- - - ~ - ---~----

'i 

317 

ships is difficult and not always clear, Shuman has nevertheless 

transgressed far beyond the conduct expected of the most zealous 

but honest advocate. 

Accordingly, Shumants motion was denied. 

Dated: ____________________ ___ William G. Young 
Justice of the Superior Court 

FOOTNOTES 

11 This court is not unmindful of the fact that in Commonwealth v. 
Collins, Mass. App. Ct. Adv. Sh. (1981) 29, 33, I'the [trial) 
Judge reserved the right to make specific findings 'if necessary 
or appropriate' at a later time" and the Appeals Court observed 
"that he should have done so at the time of the voir dire or 
before the end of the trial." While this passagemayt>e"read 
as disapproving the practice followed here, I do not b.elieve it 
was intended to be construed so broadly. As support for its 
observation, the Appeals Court relied on Commonwealth v. Garcia, 
Mass. Adv. Sh. (1980) 21, 26 which does not hold that findings 
and rulings must be made during the course of th~ trial but simply 
expresses the need for such docUD',entation prior to the hearing 
of the appeal. The matter is, ho~ever, specifically' addressed 
by Hr. Justice Kirk in Commonwealth v. Cook, suprh, where the 
Supreme Judicial Court holds that "to require ... t at the judge 
file his specific findings simultaneously with his ruling on 
admissibility, would result in delay in the progress of the trial 
and the imposition of a needless burden on the trial judge. If 
a defendant is found not guilty, or, if found guilty, does not 
appeal, the delay in the trial and the effort of the judge might 
serve no purpose." It would appear that the Supreme Judicial 
Court continues to adhere to these views, see Bruno v. Bruno, 
Mass. Adv. Sh. (1981) 1572, 1577 ("[FJindings were made from the 
bench at the close of the case. Certain matters which might have 
been dealt with were not mentioned. Although expeditious disposi
tion of contested matters is desirable, there are often situations 
in which reflection, aided by written requests for findings of 
fact, is the better course"), and, indeed, the wisdor:l of the 
present practice is illustrated by the fact that Dr. Shwartz did 
not appeal and findings with respect to him would be of no con
sequence. 

~I It may well be that the statements of Dr. Shwartz are, in fact, 
the statements of a co-conspirator made during the course of and 
in furtherance of a conspiracy, which statements are thus admis
sions upon the part of both co-conspirators. Commonwealth v. 
vfuite, 37Q Mass. 703, 708-709 (1976) (Kaplan, J.). This court need 
~ecide the point as part of a ruling upon a pre-trial motion, 
however, since the ruling as respects Shuman will stand upon a 
consideration of his o~m admissions taken separately. 

~/ Indeed, our present rule governing the conduct of an attorney in 
a criminal case who learns that his client intends to testify false
ly, DF 13(p} of Supreme Judicial Court Rule 3:08 (formerly Rule 
3:22A), is a candid comprocise between the extremes on either side 
... [of a) controversy [which] is not one capable of solution by any 
formula which will be satisfactory to all disputants." Statement 
of Quirico, J. concerning SJC Rule 3:22A published with the Rule, 
pp, 5-6 (February 14, 1979). 

40-074 0 - 85 - 11 
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Senator MATHIAS. Thank you for being here and for your very 
helpful and specific suggestions. 

Mr. SEIGENTHALER. Mr. Chairman, I have a prepared statement 
which I would appreciate having included in the record, and I will 
present an abbreviate version of it. 

Senator MATHIAS. It Will be included in the record. 

STATEMENT OF JOHN SEIGENTHALER 

Mr. SEIGENTHALER. I appreciate, Mr. Chairman, you and mem
bers of the committee providing the Society of Professional Jour
nalists, Sigma Delta Chi; the American Society of Newspaper Edi
tors and the American Newspaper Publishers Association the op
portunity to comment on this bill which we believe would establish 
the dangerous and disasterous precedent of allowing Government 
Agents to infiltrate the news media and co-opt its fundamental in
dependence. 

My name is John Seigenthaler, and I have with Mr. Bruce San
ford from Baker and Hostetler. He is the first amendment counsel 
to the Society of Professional Journalists, Sigma Delta Chi. 

I am the editorial director of USA Today and the editor and pub
lisher of the Tennessean out of Nashville. I am here as a long-time 
member of the Society of Professional Journalists. I am a member 
of the board of directors of the American Society of Newspaper Edi
tors and a long-time member of the American Newspaper Publish
ers Association. 

I speak from 36 years experience as a journalist and experience 
also in the Justice Department as Administrative Assistant to 
former Attorney General Kennedy. 

Let me briefly outline the three organizations I represent. The 
Society of Professional Journalists, Sigma Delta Chi, is a voluntary, 
nonprofit organization representing 24,000 members in print and 
broadcast news. It is the largest organization of journalists in the 
country. 

The American Newspaper Publishers Association is an organiza
tion that has membership of 1,400 newspapers accounting for about 
90 percent of the U.S. daily and Sunday circulation and many non
daily papers. 

And the American Society of Newspaper Editors is an organiza
tion that has 900 directing editors of newspapers, and the purpose 
of that organization includes the ongoing duty of improving the 
manner in which journalism, through the profession, carries out its 
responsibilities in providing an unfettered, effective press in the 
service of the American people. 

These three groups, Mr. Chairman, not always are in complete 
agreement with each other, and its members are never in total 
agreement, but all three organizations have long opposed the im
personation of reports by Government agents and have opposed as 
well any formal relationship between an investigative branch of 
the Government and the news media, be it in the form of S. 804 or 
the FBI charter which Congress rejected 5 years ago. 

While we oppose the provisions of S. 804, I would like to express 
contragulations to the Chair and the members of the committee for 
focusing the debate on this troublesome issue. 
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While the overall purposes of the proposed bill regulating De
partment of Justice undercover operations and providing' an affirm
ative statutory defense for entrapment are viewed by many of us as 
laudable, the provisions affecting the media are not. 

Today, Mr. Chairman, I am here to oppose those provisions 
which would establish a standard justification under them which 
the department and subagencies could infiltrate the news media. 

The bill's proposed statutory sanctification of what we consider 
an illicit procedure under which a Government agent could infil
trate a news organization or pose as a member of the news media 
is precisely the sort of provision that would whittle away and erode 
first amendment freedoms guaranteed by the Constitution. 

The founcation upon which the free and vibrant press is built is 
its independence and without an unfettered press, the public would 
be far less able to make informed political, social, and economic 
choices. 

By establish~ng a standard, this proposal presents an implied en
dorsement of Government infiltration of new orgE.uizations and of 
agents masquerading as reports. Such a measure 'would blur the 
strict separation that has and, indeed, must exis~ between the press 
and the Government and could only corrode that foundation of in
dependence. 

The core of our argument is that the independence of the press 
must be maintained if the press is to keep its credibility and fulfill 
its responsibility to inform the citizenry. 

The formalization of the relationship between the news media 
and the primary investigative agency of the Federal Government 
would encroach upon press independence. The autonomy of the 
press in a free and democratic society would be directly and imme
diately threatened by the language of S. 804. 

Passage would severely damage the public's ability to perceive 
the news media as independent, objective seekers and dissemina
tors of news. If the Government infiltrates a new organization or 
impersonates journalists, the organization or the journalist would 
become the unwitting partner of the Government, and once the 
news media becomes perceived as less than independent, its vital 
role in the democracy is weakened. 

If the public comes to question the independence of its source of 
news, to wonder if news reports are Government propaganda, then 
our record as a free and open society that encourages free and open 
debate is blemished. 

Enactment of S. 804, Mr. Chairman, would taint every news 
person with the tar of suspicion and cause the public to wonder 
who is the journalist and who the Government agent. This would 
provide a substantial bar to the journalist in the role of freely gath
ering the news. 

Since the citizenry is the final arbiter of the proper conduct of 
public business, the information it receives must not be tainted. We 
wonder, Mr. Chairman, at the derivation of S. 804's provisions con
cerning the press. We wonder if perhaps there is at present some 
infiltration or impersonation now prevalent. We wonder where the 
proposal came from and feel that we deserve to know if the Depart
ment of Justice now is engaged in such activity and under what 
authority. 

o 
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The so-called protections in S 804 hi h 
insure that the new law will . w c are an attempt to 
ment, not adequate to protect annotm' ldead to

d 
abtuses are, in our judg-

tiilt t' d . epell en news media Onc . ra Ion an Impersonation are legitimized th '. I' f e~-
dependent news media is lost and th d ' edprmclp e 0 an m~ 
covered. e amage one cannot be re-

In conclusion Mr Ch . 
Senate to reject an 'un~~ ::nurge the cO~~ittee and the full 
astrously interfere with th . d e;ded prOVISIon that would dis
to our form of government. e In epen ence of the press so essential 

Once again, I appreciate the oPPOrtunity to be here 
[The prepared statement of Mr. Seigenthaler follow~:] 
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PREPARED STATEMENT OF JOHN SEIGENTHALER 

Thank you, Mr. Chairman and members of the commit-

tee for providing the Society of Professional Journalists, 

Sigma Delta Chi, the American Society of Newspaper Editors 

and the American Newspaper Publishers Association the 

opportunity to comment on this bill which would establish 

the disasterous precedent of allowing government agents to 

infiltrate and co-opt the fundamental independence of the 

news media. 

My name is John Seigenthaler. Accompanying me 

is Bruce W. Sanford of Baker & Hostetler, the First Amend-

ment Counsel to SPJ, SOX. I am the Editorial Director of USA 

Today as well as editor and publisher of The Tennessean in 

Nashville. I appear today as a long-time member of the 

Society and a member of the board of directors of the 

American Society of Newspaper Editors. My views reflect 

both my 35 years as a journalist and my experience working 

in the Department of Justice as an assistant to the attorney 

general. 

The Society, formed in 1909, is a voluntary, 

nonprofit organization. It is the largest organization of 

journalists in the United States and represents the views of 

some 24,000 members in both print and broadcast journalism. 

The American Newspaper Publishers Association is a 

nonprofit membership corporation organized under the laws 

of the Commonwealth of Virginia. Its membership consists of 

nearly 1400 newspapers accounting for more than 90 percent 

of U~S: daily and Sunday circulation. Many non-daily 

newspapers also are members. 

The American Society of Newspaper Editors is a 

nationwide, professional organization of more than 900 
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persons who hold positions as directing editors of daily 

newspapers throughout the United States. The purposes of 

the Society include the ongoing duty of improving the manner 

in which the journalism profession carries out its 

responsibilities in providing an unfettered and effective 

press in the service of the American people. 

These three groups have long opposed the imper

sonation of reporters by government agents as well as any 

formal relationship between an investigative branch of the 

government and the news media, be it in the form of S. 804 

or the FBI Charter which the Congress rejected five years 

ago. While we oppose these provisions of S. 804, you and 

the members of this committee are to be praised for focusing 

debate on this troublesome issue. 

The overall purpose of S. 804 -- regulating De-

partment of Justice undercover operations and providing an 

affirmative statutory defense for entrapment may be 
laudable. But the provisions affecting the media 

[ §§ 3803 (3) & ( 4) ) are not. The Society appears before 

this committee today, Mr. Chairman, to oppose the provi

sions o·f S. 804 which would establish a "standard of justi-

fication" under which the Department of Justice and its 

subagencies could infiltrate the news media. Let me say at 

the outset that the bill's statutory sanctification of a 

procedure under which a goverrment agent can "infiltrate" a 

news organization or "pose as a • member of the news 

media" to "detect or to prevent specific acts of criminal-

ity" is precisely the sort of law that whittles away at the 

First Amendment freedoms of the Constitution. 

The foundation upon which a free and vibrant 

press is built is its independence. Without an unfettered 

press, the public would be far less able to make informed 
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political, social and economic choices. By establishing 

a standard, S. 804 presents an implied endorsement of 

governmental infiltration of news organizations and of 

agents masquerading as reporters. Such a measure, which 

blurs the strict separation that must exist between. press 

and government, can only corrode that foundation of inde-

pendence. The core of our argument today, Mr. Chairman, is 

that the independence of the press must be maintained if the 

press is to fulfill its responsibility of objectively in

forming the citizenry. 

As the Supreme Court of the United States said in 

Roth v. United States, 354 U.S. 476, 488 (1957): 

The fundamental freedoms of speech and 

press have contributed greatly to the 

development and well-being of our free 

society and are indispensible to its 

continued growth. Ceaseless vigilance is 

the watchword to prevent their erosion by 

Conr~ess or by the States. The door barr

ing federal and state intrusion into this 

area cannot be left ajar; it must be kept 

tightly closed and opened only the slight-

est crack necessary to prevent encroachment 

upon more important interests. 

There can be no doubt that the formalization of the re-

lationship between the news media and the primary investiga

tive agency of the federal government is encroachment upon 

the independence of the press. The autonomy of the press in 

a free and democratic society is directly and immediately 

threatened by the proposals embodied in S. 804. 
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Passage of S. 804 in its present form would sever

ely damage the public's ability to perceive the news media 

as objective seekers and disseminators of news. If the 

government infiltrates a news organization or impersonates a 

reporter, then that organization or reporter is the unwit-

ting partner of the government. Once the news media becomes 

known as anything less than an independent chronicler of 

news and events, its vital role in the democracy is weaken-

ed. The appearance of partisanship implicit in S. 804 is 

inconsistant with independence. I f the public comes to 

question the veracity and objectivity of information and 

ideas -- to wonder if news reports are "government propa-

ganda" -- then the free exchange of information and the 

debate over ideas that is our trademark as a nation fades. 

FurtherrLlore, enactment of S. 804 will taint every 

newsperson, no matter what his or her assignment, with 

suspicion. The public may well come to wonder if the 

reporter writing the story is doing so as a journalist or as 

a government agent. This can lead to unacceptable impedi-

ments to the news media's job of freely c;athering news. 

Since the citizenry is the final arbitrator of the proper 

conduct of public business, the information it receives must 

be of impeccable objectivity. 

We must also question, Mr. Chairman, the deriva-

tion of S. 804's provisions concerning the press. We have 

seen no justification for establishing these "protections" 

for the news media. Is this infiltration and impersonation 

so prevalent now that the drafters of this legislation feel 

these protections are needed? If so, we would like the 

facts. We would like to know how often this has been done 

in the past and if the Justice Department is doing it at 

present and, if so, under what authority. 
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Let me address briefly the "protections" inserted 

in S. 8b4 in an attempt to ensure that the new law will not 

lead to abuses. Simply put, these protections -- needing to 

show "probable cause" of specific criminality, the creation 

of a review committee to monitor operations, the require-

ments to guard against the violation of confidential 

relationships are not enough. Once infiltration and 

impersonation are legitimized, the principle of independence 

for the news media is lost, the damage done. These bureau-

cratic g.uideli~es do not assuage us. 

In conclusion, Mr. Chairman, we urge your commit-

tee and the full Senate to reject the ':1nwise and unneeded 

provisions of S. 804 that would disastrously interfere with 

the independence and objectivity of the press so essential 

to our form of government. 
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Senator MATHIAS. Thank you, Mr. Seigenthaler. 
I do regret having had to ask the three of you to wait so long. On 

the other hand it may be that the wait was not totally without 
some redeeming social value because you had an opportunity to 
listen to the testimony of the Department of Justice and you had 
an opportunity to hear some of the views of my colleagues on the 
committee. So you will understand that in proposing even what 
Jim Neal called this modest step, that we are paddling against a 
very strong current. 

If Mr. Seigenthaler has been wondering what has been going on, 
you may wonder even a little more after Mr. Jensen's testimony. 

Mr. SEIGENTHALER. Indeed. I found the suggestion that-I should 
say I found it as an individual citizen and as an individual editor 
and publisher, I found the suggestion, that the threshold is too 
high, interesting and disturbing. 

Senator MATHIAS. Of cou~se, that raises the question that I tried 
to get started with the Justice witnesses which is what is the cur
rent situation. Is there anything, to your knowledge, that now pre
vents the FBI from sending out an agent to pose as a reporter or as 
a journalist? This might be done either as a part of an investiga
tion of alleged criminal activity within the news organization, or 
perhaps with regard to some third party unrelated to any news or
ganization. It could be done just to acquire information from some
~>ne who might be less guarded in talking to a reporter than he or 
she would be in talking to a known police agent. 

Mr. SEIGENTHALER. No; I was encouraged to hear Judge Web
ster's response in which he declared that that was not the case, 
that he did not know of any instance in which it was the case. 

I have no knowledge of any current efforts in that regard. It is 
my impression that it has occurred in the past, and there is at 
least one case several years old that I know and worry a good deal 
about, but insofar as I know, at present there is not anything to 
stand in the way of that sort of decision except, I suppose, a law 
enforcement concern that it would offend the basic value. 

Sena.tor MATHIAS. Well, under those circumstances, would not 
even the modest provisions of S. 804 tend to strengthen the effort 
of the press to maintain a separation between the news media and 
Government? 

Mr. SEIGENTHALER. Senator, my impression at the present is that 
most law enforcement agencies consider the first amendment guar
antee a barrier. Perhaps it is a public relations barrier more than a 
legal barrier, but my impression is that the barrier is there. 

To codify it would give me grave concern. I think that it would 
encourage not deter not only agents of the FBI but law enforce
ment agencies at the State level and at the local level, would en
courage them to take steps that they at least do not now acknowl
edge taking. 

It would seem to me that to give by law an invitation to the At
torney General to call together a group of advisers and evaluate 
the propriety of doing this would be dangerous and beyond would 
be more dangerous with some Attorneys General than others, but 
beyond that it would also, it seems to me, open the door on other 
Federal agencies and local police agencies to follow suit. 
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Senator MATHIAS. Now, Mr. Berman, you have suggested that we 
not intrude upon privileged relationships at all. 
. Mr. BERMAN. I believe that in my testimony a year and a half 

ago and again today, I stated there should be no intrusion by an 
undercover agent into a confidential relation. I believe it violates 
the Constitution straight out. 

However, I would like to speak both to Mr. Seigenthaler and to 
Monroe here, in the sense of what Congress was doing, I think, 
when this section was drafted and when the report was drafted 
with recommendations. 

Right now the undercover operation guidelines of the FBI and 
their criminal investigative guidelines do not prohibit and in fact 
do authorize the infiltration of press, media, and other organiza
tions, do provide that with the Director's signature and no stand
ard whatsoever that they can pose as an attorney, a physician, cler
gyman, and so forth. 

I think it is important because when we have the abuses of the 
intelligence agencies, for example, in the early 1970's, it was a pos
sibility for Congress to call them abuses because there were no 
guidelines whatsoever. There was no admission by the executive 
over a long course of time what their practices were. 

Here Congress since 1980 at least has known that every year 
they are authorizing money for undercover operations and appro
priating money to the FBI and to the Justice Department with 
these explicit authorities in there. 

While Congress has not sanctioned by passing a statute with lim
itations or no limitations, Congress, I believe, is acquiescing and 
would be estopped from saying that it was not aware that this 
practice was going on. 

The Government would be able to use that as part of its defense 
to any case that it was violating due process even where there is no 
statute. I am not saying that these provisions could not be drafted 
more carefully, more strictly and, in fact, in some cases turned into 
outright prohibitions. 

But I think that the intent of the committee was to recognize 
that the authority exists-at least the executive is claiming it. Con
gress appropriates money for it, and I think it would survive a due 
process challenge. 

I mentioned from Mr. Freedman's point of view that if you want 
to talk about a case involving the judicial process he should read 
the record, and he probably has, of Operation Graylord in Chicago. 

Mr. FREEDMAN. I am familir with that. 
Mr. BERMAN. There they are posing as lawyers, posing as attor

neys, posing as clients, and posing as prosecutors-they are playing 
all the roles of the legal system, and I think to the detriment of the 
legal system. 

But I still would be very surprised, given my reading of the 
Abscam cases, whether they would be found in violation of due 
process for using those techniques. 

Senator MATHIAS. Let me ask Mr. Seigenthaler and Professor 
Freedman. Would a warrant make you feel any better? 

Mr. SEIGENTHALER. With regard to the press, it would not make 
me feel any better. Well, if I had to choose between no warrant and 
a warrant, Senator, I would take a warrant. 

. 
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Senator MATHIAS. It does not dispell your basic concern? 
. M;r. SEIGENTHALER. Wo.uld not i~ t~e least. My own strong feel
In~ I~ that ~he .language In the guldehnes remains language in the 
eXISbng gtudehnes and we have not had in any case we know of 
~ny effort to use the language in those guidelines or infiltrate or 
Impersonate. 
. As I said, I was reassured by what Judge Webster said this morn
Ing. I would prefer to fight the guidelines in their present form as 
opposed to having to deal ~ith th~ statute, that, in effect, would 
give the force of l~w to the ~Ight to Infiltrate or impersonate. 

So th~ answer IS I guess If backed into a wall and the dicotomy 
where e~ther/or I would prefer a magistrate to a representative of 
the. Justice Department having what was described this morning as 
a hIgh level conference on the subject. 

But I wo.uld prefer to leave it as it is in the hope that the Direc
tor and hIS ~uccessors ar...J those who work under him in the 
Bureau and Its subagenc~ .... "" would recognize the offense to first 
amendment rights and an independent press once they begin to 
walk across the line with the language. 

Mr. FR.EEDMAN. Mr. Chairman, I would not find a warrant to be 
~he solut~on to the problems that I have identified, but it certainly 
IS n?t gOIng to ~,u~. What concerns me is legislation that says, in 
s~ctIon 3803(e), faI~ure to comply with the provisions of this sec
tion shall n.o~ proYIde a defense in any criminal prosecution or 
create any CIvIl claIm for relief." 
T~en in ~e~tion 3804(a), "no action may be brought under this 

sectH;>n for Injury caused by operational or management decisions 
relatll~g to the condu~t of the undercover operation." 
" AgaIn, we are talking ab~ut what Justice Jackson referred to as 
the ~ost dangerous power that the prosecutor wields, and here it 
r~malns ~ot~ll! unfettered, and again, if we are talking about ac
~IOns aga~ns" ~udges or lawyers, in the clearest kind of conflict of 
Interest SItuatIOn. 

Now, it may be that there will be a conflict of interest if a p~os
ecutor targets ~ ~~wspaper or a television announcer or commenta
tor who h~ crl~lCized the prosecutor. I am not suggesting that the 
only conflIct of Interest relates to judges before whom the prosecu
tor h~ appeared or defense lawyers whom the prosecutor has op
posed In an adverserial role. 
~ut those are certainly of extreme sensitivity, and a warrant is 

gOIn~ to help, but the ~ther safeguards that I suggest, including the 
appOIntment of a speCIal pros~cutor by the judiciary, I think, would 
go a lot further toward resolv~ng the kinds of problems that I have. 
~ Senator MATHIAS. God forbId that I discourage creating business 
or lawyers. I may have to earn an honest living some day. [Laugh

ter.] But what you. are .proposing is judicial enforcement of the 
standar~s, and that IS gOIng to lead to a plethora of moti':;ns to sup
press eVIdence and all of that kind of activity. 
~r. FREEDM~~. That is what we call due process, Mr. Chairman. 

It I~ ~ot expedItious. Due process has never been praised for its ex
pedItiousness. 

Senator MATHIAS. Well, that is a forthright answer. 
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Mr. Berman has made an appeal for a consensus, one that I ap
preciate. I suppose the classic case of consensus was the choice of 
Spiro Agnew as Vice President. 

Mr. BERMAN. Thank you very much, Senator, for your vote of 
confidence in the consensus that I have fashioned here. 

Senator MATHIAS. Well, that boiled down to a choice of a candi
date who had the least enemies at the time of the choice. 

Mr. BERMAN. Well r there may be a hidden trap in putting even 
these standards into law, but I do not think so. I really think that 
trying to enforce the reasonable suspicion standard is the least that 
we should be doing in this area, and if we can take the Sensenbren
ners and Congressman Edwards and Senator Mathias and Senator 
Simpson and form a coalition around that position, expansion of 
that position, the expansion of the review board and the implemen
tation of the reasonable suspicion standards, that is certainly light 
years away from where we are where the Bureau has the discre
tion to ignore that standard whenever they choose. 

I think that there are lots of problems involved. I agree with Mr. 
Seignenthaler. It is not clear, and with Monroe, how to.-whether it 
is better or worse-to. try to put stronger limitations on so.me of 
these practices which probably should be prohibited. 

But certainly the administration will go to the mat believing 
that these are limitations that they do not want, and it will doom 
any chance of doing anything at all. 

Senator MATHIAS. I think we have to keep in mind the case you 
mentioned, the North Caro.lina case, in which vo.ters could go to 
the polls in an election that is solely the product of Government 
deception. 

Mr. BERMAN. I tried to sneak into my modest proposal a couple 
of prohibitions. I do not think that yo.u can, in an undercover ca
pacity enter into a confidential relationship protected under law. It 
is a violation of the lawyer/client test. I believe that is a violation 
of due process under the Constitution. 

Senator MATHIAS. What you are saying is there are some funda
mental societal values that cannot be interfered with. 

Mr. BERMAN. Absolutely. We recognize those relationships in 
other areas of the law whether it is source, shield laws or what
ever. That prohibition ought to be excepted, and I would not like to 
be the Senator on the floor saying we should not respect those rela
tionships. 

Another is that you should not interfere with the political and 
judicial process, and I think that is what happened in Graylord po
tentially when all the facts co.me out. It happened in Cleveland, 
and the operation of buying election and influencing an electio.n 
result in North Carolina is totally unacceptable. 

We need the line fro.m the CIA executive order which says that 
to the extent they are conducting co.vert operatio.ns in the United 
States it should be designed so as not to interfere with or effect the 
political process. 

Senator MATHIAS. Maybe that is a good point at which to end our 
discussion today. This last panel has been wo.rth waiting for. It has 
been very enlightening to me. I think it has bro.ught some fresh 
concepts to this discussio.n. I am very grateful to all o.f you. 

The committee stands in recess subject to. the call of the Chair. 
[Whereupon, at 4:05 p.m'1 the subcommittee adjo.urned at the call 

of the Chair.] 
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PART I.-ADDITIONAL STATEMENTS AND Vn:ws 

THE UNIVERSITY OF CHICAGO 

THE LA W SCHOOL 

1111 EAST 60TH STREET 

CHI C AGO • 1 T. LIN 0 1 S 60637 

May 23, 1983 

Senator Charles McC. Mathias, Jr. 
United States Senate 
Committe~ on the Judiciary 
Washington, D.C. 20510 

Dear Senator Mathias: 

Thank you for soliciting my views on S. 804. My comments 
are divided into three general sections. Section I examines 
undercover operations from a policy perspectiv~. Section II 
examines the decisions of the United States S~~eme Court relating 
to undercover operations and the fourth amendment. Section III 
focuses directly on S. 804. Sections I and II are derived from 
my testimony in February 1981 before the Subcommittee on Civil 
and Constitutional Rights of the House Committee on the Judiciary 
during its Hearings on FBI Oversight. 

I should note at the outset that S. 804 is an important 
contribution. Subject to a few minor suggestions, I strongly 
endorse its enactment. 

I. Undercover Operations and.Legitimate Expectations of 
Privacy 

The use of spies, secret agents, and informers to elicit 
information from unsuspecting individuals and to ninviten such 
individuals to er"gage in unlawful conduct can be an 
extraordinarily effective investigative technique. Undercover 
operations may enable government investigators to infiltrate the 
inner-most circles of organized crime and to discern otherwise 
difficult to detect patterns of "consensual" unlawful behavior. 
Moreover, such opera~ions frequently enable the government to 
present its evidence in subsequent criminal prosecutions in an 
unusually reliable form--through the direct testimony of law 
enforcement officers who have participated personally in the 
unlawful conduct, and often through video and oral tapes of the 
actual criminal transactions. Finally, the widespread use of 
spies, secret agents, and informers can effectively generate an 
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atmosphere of distrust and SUsp1c1on ~ong potential "targets." 
By rendering such individuals uncerta1n as to the actual ~tatus 
of their cohorts, the very existence of undercover operat1ons can 
have a potent deterrent effect. 

There is, however, another side of the coin. Fo~ despi~e 
their special utility--indeed, largely because of the1r spec1al 
utility--undercover operations pose special dangers to the 
individual, the government, and to society in general. These 
dangers are not unfamiliar. Such operations, for example,.m~y 
"create" crime: they may require government agents to part1c1pate 
directly in illegal activity: they may unfairly entrap unwary 
individuals into unlawful conduct: they may damage the 
reputations of innocent persons: and they may seriously undermine 
legitimate expectations of privacy. Although each of these 
dangers merits careful scrutiny, I will focus my own comments on 
the potential conflict between undercover operations and personal 
privacy. To what extent, if any, does the government's use of 
spies, secret agents, and inf~rmers significantly end~nger 
legitimate expectations of pr1vacy? To what extent, 1f any, 
should undercover operations be restricted in order to preserve 
such expectations? 

In approaching these questions, it is essential to note at 
the outset that the "undercover operation" is not a unitary 
phenomenon. It is, rather, multifaceted in nature, embracing an 
almost limitless variety of situations. It emcompasses the 
creation of an unlawful business establishment to attract 
"customers" seeking to engage in illegal transactions, and the 
infiltration of a drug-smuggling conspiracy by a professional 
agent· it encompasses the approach of a suspected prostitute by a 
Plain~lothes officer on the street, and the activitie~ of an 
informer who joins the ranks of a political or commun1ty 
organization in the course of a domestic security 
investigation. The undercover operation may last a moment, or it 
may extend over many months. It may involve only a single agent, 
cooperating citizen, or paid informant, or it may involve a 
complex network of undercover operatives. The extent to which 
any particular operation intrudes upon legitimat7 expectations of 
privacy will necessarily vary according to the c1rcumstances. 

With that caveat in mind, I would like to turn directly to 
the privacy issue. In assessing the nature of the potential 
intrusion on legitimate expectations of privacy, it may be 
helpful to hypothesize a paradigm situation--one posing a not 
uncommon set of circumstances. Let us suppose that an agent 
seeks to investigate an individual suspected of complicity in 
labor racketeering, narcotics smuggling, or political 
curruption. The goal may be to deceive the "target" indi~i?ual 
into revealing desired information, to lead the agent to h1gher
ups" in a suspected conspiracy, or to induce the target to engage 
in a criminal transaction with the agent himself. 

Whatever the ultimate goal, the target in most circumstances 
is highly unlikely to disclose his criminal proclivities, if any, 
to just any stranger off the street. In all probability, the 
agent, to be effective, will need to initiate and gradually 
foster a relationship with the target in which the target will 
come eventually to trust and to confide in the agent. In short, 
the agent must win the target's confidence through deception, a 
task that may require weeks or even months to accomplish. To 
hasten this process, the agent may seek the cooperation of some 
person already in a trust relationship with the target--perhaps a 
friend, a business acquaintance, or even someone in a 
confidential relationship with the target. To secure this 
cooperation, the agent may appeal to civic duty, offer monetary 
compensation, or perhaps offer some other inducement. 

"-

~ 

i 
:f 

r 

t , 
r v 
t 
r 
h 
I 
~, 
I 

j 

l-
I 
I 

I 
I 
t. 
! 
i 
\ 
} 
~. 
I" 
t 
1 

" " 

~ ,,; ~ 

" 1 
k 
i 
~ 

~" 

\ 
t: 
Ii 

t 
f 
" 

f 

333 

Whether the agent acts on his own or secures the assistance 
of a private citizen, the undercover operation in our 
hypothetica~ i?v7stigation ~s.likely seriously to intrude upon 
the target 1~d1v1d~al's leg1t1mate expectations of privacy. 
I~d:ed, the 1ntrus1on occasioned by such operations is strikingly 
slm1l~r to and perhaps even greater than that ordinarily 
assoc1ated with other investigative techniques--techniques that 
m~y ~awfully be employed only when there is a prior judicial 
f1nd~ng of probabl~ cause. Consider, for example, such practices 
as w1retapp1ng, th1rd-party electronic bugging, and 
ea~esdropp1ng. No less than these other practices, the use of 
sp1es, se7ret age~ts, and informers directly undermines 
conversat1onal.pr1vacy. In the wiretapping, electronic bugging, 
and.eavesdro~P1~g.context, government officals surreptitiously 
mon1tor the 1nd1v1dual's conversations. In the undercover 
context, government officials deceitfully participate in and 
overhear those very same conversations. The intrusion upon 
conversational privacy is functionally the sattle. As in the case 
of Wiretapping and electronic bugging, the undercover operative· 
wi~l.inev~tablY.learn.not only about the target individual's 
Cr1~1?al 1nten~1?nS, 1f any, but also about his personal, 
pol1t1cal, rel1g1ous, and cultural attitudes and beliefs--matters 
which are, quite Simply, non~ of the government's business. 

. Moreover, unlike wiretaps and bugging devices, spies and 
1nformers see as well as hear. If, in the course of an 
investigation, government officials want to search an 
individual's home or office or inspect his documents letters or 
other personal effects, they ordinarily would be req~ired fir~t 
to obtain a judicial warrant based upon probable cause. In the 
undercover context, however, the undercover operative may in the 
course of the investigation be "invited" to enter the target's 
home or office or to e~amine his private papers or effects. The 
undercover operation, 1f not carefully controlled, would thus 
~ave ~he a~omalous effect of enabling government to invade the 
1ndiv1dual s privacy through deceit and stratagem when it could 
not otherwise lawfully do so. 

Finally, there is a special social cost associated with the 
use of spies, secret agents, and informers. As noted earlier, 
the use of undercover opeartives can effectively deter criminal 
conduct by creating doubt and suspicion as to the trustworthiness 
of the would-be criminal's colleagues and associates. If the use 
of such operatives is not carefully confined, however, and law
a?iding citizens are not reasonably confident that they will not 
f1nd themselves dealing inadvertently with spies and informers 
then this chilling effect can all too easily spillover into ' 
completely lawful conversations and relationships. The 
unrestrained use of suc~ operatives, in other words, has at least 
the potential to underm1ne that sense of trust that is essential 
to the very existence of productive social, business, political 
and personal--as well as criminal--relations. ' 

Despite these concerns, no one would sensibly suggest that 
the government be prohibited absolutely from engaging in 
undercover investigations. Rather, what is needed is a 
reasonable accommodation of the competing investigative and 
privacy interests. In attempting to define such an 
accommodation, two related bodies of law shOUld be considered-
the Supreme Court's analysis of these issues from the perspective 
of the fourth amendment, and the restrictions proposed in S. 804. 

II. Undercover Operations and the Fourth Amendment 

The Supreme Court has consistently held that the use of 
deceit by spies, secret agents, and informers to elicit 
information from unsuspecting individuals does not in itself 
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constitute a "search" within the meaning of the fourth 
amendment. See~, United States v. White, 401 u.s. 745 
(1971); Hoffa v. United States, 385 U.S. 293 (1966); On Lee v. 
United States, 343 U.S. 747 (1951). In part, this is the result 
of historical circumstance. The language and historical 
background of the amendment make clear that its framers did not 
affirmatively intend to bring undercover investigations within 
the amendment's scope. Although the use of spies and informers 
was not wholly unknown to the framers, the practice simply was 
not on their minds at the itme. In some contexts, the Court has 
been willing to look beyond the precise intent of the framers and 
to construe the amendment expansively. This has been the case, 
for instance, with respect to wiretapping and electronic bugging, 
see Katz v. United States, 389 U.S. 347 (1967). The Court has 
declined, however, to extend the amendment's protections to 
undercover operations as well. 

In large part, the Court has attempted to justify this 
distinction on the theory that the risk of being betrayed by 
one's supposed friends and confidants is "inherent in the 
conditions of human society. It is the kind of risk we 
necessarily assume whenever we speak." Hoffa v. United States, 
supra, at 303. And, the theory goes, since this "is not an undue 
risk to ask persons to assume," the fourth amendment does not 
protect the individual's misplaced confidence that a person to 
whom he discloses information will not later reveal it. LOpeZ v. 
Untied States, 373 U.S. 427, 450 (1963) (9rennan, J., 
dissenting). With all due respect, this theory is unsatisfactory 
whether as a matter of constitutional law or as a matter of 
policy. 

It is true, of course, that in the ordinary course of our 
relationships we necessarily assume the risk that our friends and 
associates will betray our confidences. Insofar as such persons 
act solely in their private capacities, and not in cooperation 
with government officials, their betrayals undoubtedly fall 
beyond the scope of the amendment's concern. The analysis shifts 
markedly, however, once government enters the picture. For the 
risk that the individual's confidant may be fickle or a gossip is 
of an entirely different order from the risk that he is in 
reality an undercover agent commissioned in advance to report the 
individual's every utterance to the authorities. In the latter 
situation, we are no longer dealing with a risk of misplaced 
confidence inherent in the nature of human relationships; we are 
dealing instead instead with government action designed 
explicitly to invade our privacy and to end in deceit and 
betrayal--with government action that appreciably alters the 
nature of the risks we orainarily expect to assume. The notion 
that our willingness to assume one risk means that we must 
necessarily assume the other is doubtful at best. 

Indeed, from a constitutional standpoint, we necessarily 
assume the risk that private citizens will invade our privacy by 
tapping our telephones, bugging our office and ransacking our 
homes. It has never been suggested, however, that because those 
risks are unprotected by the fourth amendment we mllst also assume 
the risk that government agents will engage in similar conduct or 
induce others to do so for them. There is simply no logical 
reason to assume that the risk of undercover surveillance is any 
more "inherent" in our society than the risk that government 
officers will tap our telephones, bug our offices, or ransack our 
dwellings. 

Another theory occasionally voiced in defense of the Court's 
distinction between wiretapping and electronic bugging, on the 
one hand, and undercover operations, on the other, is that the 
risk of being deceived by a secret agent or informant is not an 
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unreasonable one to require individuals to assume because nit 
does no more than compel them to use discretion in choosing their 
auditors, to make damaging disclosures only to persons whose 
character and motives may be trusted. n Lopez v. United States, 
~up:a! at 450 (Br7n~an J., dissenting). The idea that 
~ndlvlduals exercIsIng only reasonable caution can readily avoid 
InVolvement with spies and informers underestimates the skills of 
government agents ~nd presupposes an unrealistic ability on the 
part of ordinary cItizens to detect deception. In the usual 
course of our relationships, we do of course make judgments as to 
the trustworthiness, discretion, and loyalty of our 
acquaintances. The types of judgments we are asked to make in 
the secret agent context, however, are entirely different from 
those we ordinarily expect to make. The individual who is 
confronted with the possibility that his supposed friends and 
associates are in reality undercover operatives must attempt to 
assess not only their loyalty as persons, but also the likelihood 
that they are skilled professional dissemblers specially trained 
in the art of deception, or that, at Some unknown level of 
monetary or other inducement, they would agree to nselln that 
loyalty to the authorities. That most individuals are not in 
fact especially adept at making these sorts of determinations is 
demonstrated by the very effectiveness of undercover 
investigations generally. In any event, one wculd think that 
this particular skill is not one that citizens of a free society 
should ordinarily have to acquire. (For a fuller explication of 
the Court's fourth amendment analysis, see generally Stone The 
Scc;>pe of the Fourth Amendment: Privacy and the Police use' o--r-
SpIes, Secret Agents, and Informers, 1976 American Bar Foundation 
Research Journal 1193). 

Whatever the merits of the Court's approach in the fourth 
amendment context, it is not dispositive here. The Court has 
held only that undercover operations do not in themselves 
constitute "searchesn within the meaning of the fourth 
amendme~t. The Constitution, however, establishes only a mInImum 
protectIon of only limited types of privacy interests, and 
Congress has frequently enacted legislative safeguards of privacy 
beyond those found by the Court to be mandated by the 
Constitution. See,~, Communications Act of 1934, § 605 (48 
Stat. 1103); Right to Financial Privacy Act of 1978 (12 U.S.C. 
340~ et seq.). The critical question--the question that must 
ultImately be answered by Congress--is whether and to what extent 
law-abiding citizens in a free society should be entitled 
confidently to assume that their supposed friends, confidants, 
lawyers, and other associatess are in fact what they appear to 
be, and are not in reality clandestine agents of government 
secretly reporting their activities and conversations to the 
authorities. 

I II. S. 804 

, S.,804 iS,a comprehensive and commendable attempt to come to 
grIps wIth a WIde-range of problems associated with the use of 
undercover operations. Most important, S. 804 adopts a set of 
threshold requirements for the initiation of undercover 
in~es~igation~. !n this sense, it modifies, and improves on, the 
eXIstIng JustIce Department Guidelines. 

I offer the following observations: 

(1) Section 3803(a) (1) adopts a "reasonable suspicionn 
standard when nthe operation is intended to obtain information 
about an identified individu~l." The "reasonable suspicionn 
standar~ serves several valuable functions--it strikes an 
approprIate balance between competing investigative and privacy 
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concerns1 it restricts the use of these investigative practices 
to a defined set of circumstances, thereby generating confidence 
among law-abiding citizens that they will not unreasonably or 
indiscriminately be subjected to such practices1 and it requires 
a conscious governmental determination in advance that the 
proposed intrusion upon individual privacy is reasonably 
justified in the particular situation at issue. At the same 
time, however, S 3803(a) (1) reflects the fact that the 
traditional "probable cause" standard might be too restrictive of 
legitimate law enforcement needs if imposed on all undercover 
operations. It thus adopts the more flexible "reasonable 
suspicion" standard, reserving the "probable cause" requirement 
for the more sensitive circumstances delineated in §§ 38rJ(a) (3) 
and (4). 

(2) Section 3803 (a) (2) author i zes undercover 
operations that are not directed at identified individuals when 
there "is reasonable suspicion that the operation will detect 
past, ongoing, or planned criminal activity." There is a 
difficulty here. Consider the use of undercover agents to offer 
bribes to government inspectors. Is this "operation" governed by 
§ 3803(a) (1), in which case there must be "reasonable suspicion" 
that each target individual "has engaQed, is engaging, or is 
likely to engage in criminal activityii? Or is it governed by § 
3803(a) (2), in which case there need be "reasonable suspicion" 
only that "the operation will detect past, ongoing, or planned 
criminal activity"? In other words, if the operation is governed 
by § 3803(a) (2), it is lawful if there is "reasonable suspicion" 
that even one of perhaps one hundred inspectors might accept the 
bribe. This is perverse, for under view, the larger the class of 
persons subjected to the operation, the greater the likelihood 
that there will be "reasonable suspicion that the operation will 
detect" criminal activity. 

There are at least two possible ways to escape this dilemma. 
First, one might simply eliminate § 3803(a) (2) and delete from § 
3803(a) (1) the word "identified." Second, one might add to § 
3803(a) (2) an ndditional requirement that there be a finding that 
the law enforcemer.t benefit derived from the operation is likely 
substantially to outweigh the cumulative intrusion on privacy. 
This would retain the flexibility of the existing provision, 
without opening the door to wide-ranging and never-ending 
operations. At the same time, however, it would add an 
additional level of uncertainty to the scheme. My own preference 
is for the first alternative. 

(3) Sections 3803 (a) (3) and (4) adopt a "probable 
cause" requirement when an operation inVOlves infiltration of a 
"political, governmental, religious, or news media organization" 
or involves an agent "posing as an attorney, phi,'sician, 
clergyman, or member of the news media." This is a sensible 
requirement, for it elevates the threshold standard in those 
circumstances in which the intrusion on privacy is most 
serious. My only suggestion is that the phrase "is or" be 
inserted in § 3803(a) (4) after the words "or cooperating 
indi vidual." 

(4) Section 3803(b) allocates decisionmaking authority 
between the Undercover Operations Review Committee and the head 
of the local field office. In effect, it requires a decision by 
the Undercover Operations Review Committee in situations 
involving special problems. Although one might quibble about the 
categories, § 3803(b) strikes a reasonable balance between local 
and centralized decisionmaking •. Although the scheme might seem 
too complex to work, the existing Justice Department Guidelines 
adopt a similar format. If the current Guidelines are workable, 
S 3803 (b) should work as well. 

\ . 

. (5) S. 804 does not require a judicial warrant. This 
~s unf?rtunate. The reasons for involving the judiciary in the 
lnvestlgative process are familiar. They are also compell!n 
W?~ld require a judicial warrant at the very least in the 9. 
sltuations ~overned by §§ 3803(a) (3) and (4). There is no valid 
reason ~or lnsulating undercover operations, unlike wiretaps and 
conventlonal searches, from judicial scrutiny. 

I 

If I can be of any further assistance in this matter, please feel free to calIon me at any time. 

GRS :SCG 

?;~ 
Geoffrey R. Stone 
Professor of Law 



~- --- - ---~------ ---------------- -

727 East 26th Street 
Telephone: (J12) 471-J1Jl 

338 

THE UNIVERSITY OF TEXAS AT AUSTIN 
SCHOOL OF LAW 

AUSTIN, TEXAS 78705 

May 31. 1984 

Honorable Charles McC. Mathias. Jr. 
United States Senate 
Committee on the Judiciary 
Washington. D.C. 20510 

Dear Senator Mathias: 

Thank you for inviting me to comment on S. 804. the 
Undercover Operations Act of 1983. I have studied the Bill and 
read the Final Report of tbe Select committee that you chaired. 
and I am glad to share with you my initial reactions. 

My central concern as expressed in my academic writing. 
particularly "Under Cover: The Hidden Costs of Infiltration." 
12 HASTINGS CENT~a REPORT. August 1982. pp. 29-37. reprinted in 
Gerald Caplan. ed .• ABSCAM ETHICS: MORAL ISSUES AND D~CEPTION 
IN LAW ENFORCEMENT (1983). is the almost inevitable corruption 
of personal relations that extensive use of undercover agents 
(or. to use a somewhat more loaded phrase. "secret police") 
brings in its wake. A community that makes extensive use of 
infiltration of private life as a mode of investigation will 
generate a kind of paranoia among its citizens about the 
possibility of trusting even their closest associates to be the 
people they profess to be. 

It is probably accurate to say that we are "at risk" in our 
everyday lives that persons who are now our friends and 
associates will change their minds and betray us. The crucial 
phrase in the preceding sentence is "change their minds." for 
it implies that they have not been actively misleading us about 
their feelings and views. What distinguishes undercover agents 
from ordinary persons who turn out to betray confidences is 
that the agents by definition do actively mislead and 
dissemble. And. of course. "deep" infiltration of personal 
lives. where agents take on the role of "close friends" or even 
sexual partners. opens the target to ruthless manipulation. 

One of the strongest features of S. 804. I think. is its 
recognition of the corrupting potential of undercover 
activity. This is seen particularly in S3803(a)(4) and 
(b)(8)-(10). which requires more than mere "reasonable 
suspicion" before Government agents or informants can pose as 
attorneys. physicians. or members of the clergy or news media 
and elicit confidences from the unsuspecting persons. Instead. 
"there shall be a finding that there is probable cause to 
believe that the operation is necessary to detect or prevent 
specific acts of criminality." In contrast. "reasonable 
suspicion" does suffice to justify other kinds of undercover 
activity in S3803(a)(1)-(2). 

Given my own views about the particular harms posed by the 
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kind of activity described in S3803(a)(~). I wish to focus on 
that particular s~ction. I have reservations about the current 
bill insofar as it 

(1) does not require the issuance of a warrant by a judge 
prior to the initiation of the activity in question: and 

(2) ~~cepts a standard of "probable cause" as sUfficient to 
authorize initiation of the activity. 

Although I think that the question is a close one. overall 
I agree with the approach taken by the bill currently before 
the House of Representa~ives that does require the issuance of 
a warrant. I think that the costs of undercover activity are 
sufficiently high that the mediation of a what the Supreme 
Court has well described as a "detached and neutral magistrate" 
is desirable to guard against the almost inevitable tendency of 
conscientious and well-motivated Justice Department officials 
to overestimate the weight of any evidence supporting the 
initiation of such activity. 

Let me say. though. that I think it might be worth trading 
the requirement for a judicial warrant in return for the 
raising of the standard under S3803(a)(4). Instead of 
requiring only "probable cause to believe that the operation is 
necessary to detect or prevent specific acts of criminality." I 
would prefer the addition of a phrase requiring as well the 
determination "that no less intrusive mode of investigation is 
likely to provide the evidence sought." It might be argued. of 
course. that the word "necessary" implies such a standard. but 
I am afraid that as a term of legal art "necessary" too often 
has been made a synonym of "useful" or "convenient." 

One way of assuring the meaningfulness of a 
nO-less-intrusive-mode requirement would be to require that all 
requests submitted to the Undercover Operations Review 
Committee under S38303(a)(4) be accompanied by a written 
explanation of the lack of a plausible less intrusive 
alternative. Moreover the UORC should be required to make a 
written finding for the record that no such alternative exists. 

My procedural hesitations about S3803(a)(4) are present as 
well regarding S3803(a)(3). Here. too. I think that the 
~angers to the social fabric presented by infiltration of 
political. governmental. religious. or news media" are 

sufficiently high to call for greater protection than currently 
contemplated. Such protection could be gained by requiring 
judicial issuance of a warrant and/or the use of a standard 
higher than simple "probable cause." 

I do have a substantive reservation about S3803(a)(4) in 
addition to the procedural concerns expressed above. AS' 
already noted. the heightened scrutiny of "probable cause" is 
reserved for situations "When a Government agent informant or 
cooperating individual will pose as an attorney. ·Physician.· 
clergyman. or member of the news media. and there is a 
significant risk that another individual will enter into a 
confidential relationship with that person .... " (emphasis 
added) Although I strongly believe that Government agents 
should rarely if ever pose as members of the groups named. I am 
also extremely concerned about their posing as intimate friends 
and insinuating themselves into the lives of their targets on 
the basis of that "friendship." 
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I strongly suspect that most persons enter into their 
primary "confidential relationship{s]" with those persons whom 
they view as their friends. This is wholly independent of the 
fact that the legal system, of course, recognizes no 
"friendship privilege" comparable to the attorney-client, 
physician-patient, or clergy-penitent privileges. Perhaps my 
concern could be taken care of simply by changing the word 
"and" to "or," so ' .. hat the heightened scrutiny would be 
necessary whenever "there ~~ a significant risk that another 
individual will enter into a confidential relationship with 
[the undercover agent]," even if the agent is not posing as an 
attorney, physician, clergyman, or member of the news media. 

I hope that these comments are helpful to your committee in 
its deliberations. I strongly commend the committee for the 
obvious seriousness with which it has approached an issue that 
so vitally concerns the proteotion of our civil liberties. 

with highest regards, 
( / fi . 
d~ ~~ ----i!. J. 

Sanf d Levinpon 
Professor of Law 

\ 
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PRESIDENT. 
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NA TIONAL ASSOCIATION OF BROADCASTERS 

July 11, 1984 

Hon. Paul Laxalt, Chairman 
Subcommittee on Criminal Law 
108 Senate Russell Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

. . On June 19, 1984, acting upon the recommendation 
o~ 1ts F1rst Amendmetlt Committee, the Joint Board of 
D1rectors of the National Association of Broadcasters 
adopted the following resolution regarding S. 804: 

nResolved., that the Joint Board of the 
National Association of Broadcasters is 
vehemently opposed to Congressional 
ado~tion ~f S. 804 or any similar legis
lat10n w~1ch.would approve of any conditions 
under wh1ch 1mpersonation of a member of 
the news media by a law enforcenent agent 
would ~e sanctioned as a matter of law. 
The J~1nt Board is extremely concerned that 
adopt10n of such legisLation would seriously 
hamper the news gathering function, given 
the fea:s which would emerge that those 
present1ng themselves as reporters were in 
fac~ members of the law enforcement com
mun1ty. Such concerns are certain to im
pede the free flow of information which is 
necessary to maintenance of our democratic 
system. n 

We would appreciate inclusion of this resolution 
in the record of proceedings concerning S. 804. 

Thank you for your consideration in this matter. 

Sincerely, 

cc: Hon. Joseph Biden 
Hon. Charles McC. Mathias, 
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tinittd £,tatts £,matt 
COMMITTEE ON THE JUDICIARY 

WASHINGTON. D.C. 20610 

STROM THURMOND, S.C .. CHAIRMAN 

CHARLES McC. MATHIAS. JR •• MD. 
PAUL LAXALT. NEV. 
ORRIN G. HATCH. UTAH 
ROBERT DOLE. K,\llS. 
ALAN K. SIMP30N. WYO. 
JOHN P. EAST. N.C. 
CHARLES E. GRASSLEY. IOWA 
JEREMIAH DE~JTON. ALA. 
ARlfN SPECTER. PA. 

JOSEPH R. BIDEN. JR .. DEL. 
EDWARD M. KENNEDY. MASS. 
ROBERT C. BYRD. W. VA. 
HOW~RrJ M. METZENBAUM. OHIO 
DENNIS D.CONCINI. ARIZ. 
PATRICK J. LEAHY. VT. 
~AX BAUCUS. MONT. 
dOWELL HEFLIN. AlA 

VINTON O,VANE lIDE. CHIEF COUHSlt AND STAFf" DtRECTOR 
OEBOR4.H It. OWEN, GENERAl. COUNSEl 
DeeORAH G. BERHSTI:IN, CHIEF CLERK 

MARK H. GITfNSTElN. MINOR1TY CHIEF COUNSR. 

Mr. Edward O. Fritts 
President 
National Association of 

Broadcasters 
1771 N Street, N.W. 
Washington, D.C. 20036 

Dear Mr. Fritts: 

July 18, 1984 

SUBCOMMITTEE ON PATENTS. COPYRIGHTS AND TlIAOEMARKS 

CHARLES McC. MATHIAS. JI .. Il0l0 .. CHAIRMAN 

PAULlAXAL T. NEV. HOWARD M. METZENBAUM. OHIO 
ORRIN G. HATCH. UTAH PATRICK J.lfAHY. VT. 
ROBEIIT ~OLE. KANS. DENNIS DICONCINI. ARIZ. 

RAlPH OMAH, CHiEf COUNSEL 
STWIN J. MOAUTZ. STAR! OUIECTQI 

Thank you for sending me a copy of your letter to Senator 
Laxalt regarding the NAB's resolution on S. 804, the Undercover 
Operations Act. It may be helpful to share my perspective, as 
principal sponsor of S. 804, on the problem highlighted by the 
resolution. 

You may already be aware of the background that led up to 
this bill. In 1982, I served as chairman of a Senate Select 
Committee which conducted a detailed investigation of federal 
law enforcement undercover operation~. S. 804, which is 
co-sponsored by seven oE the eight mem.)ers of the Select 
Committee, closely tracks the Select Committee's legislative 
recommendations. The bill would establish standards and limits 
for the FBI and other agencies which conduct undercover opera
tions. 

Current law places very few restrictions on undercover 
operations, even if they threaten privileged relationships 
such as those between attorney and client, physician and 
patient, or journalist and news source. The FBI's guidelines 
allow an undercover operation to be opened even if there is 
only a "reasonable indication" of criminal activity; other law 
enforcement agencies are even more permissive. My bill would 
not create the possibility of an undercover agent posing as 
a lawyer, physician or journalist. That possibility exists 
today. Clearly, this situation invites abuse. 

S. 804 would go a long way toward correcting this problem, 
by requiring that law enforcement agencies meet a tougher 
"probable cause" standard before initiating an undercover 
operation that may implicate privileged relationships. The 
bill would also require the Attorney General to issue and 
enforce written guidelines on undercover operations, and would 
strengthen Congressional oversight of these activities. 

\ . 
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Far from encouraging abuse, the Undercover Operations 
Act would for the first time, place effective limits on 
the use of undercover techniques. In my view, S. 804 strikes 
the proper balance between the needs of law enforcement and 
the protection of individual rights. 

For your information and review, I enclose a copy of 
an explanatory statement which I delivered on the Senate 
floor when this legislation was introduced. 

Thank you once again for sharing the !ie~s of the 
National Association of Broadcasters on thlS lmportant 
't.opic. 

With best wishes, 

CM: smk 
Enclosure 

'0 • 

Sincerely, 

Charles McC. Mathias, Jr. 
United States Senator 

« 
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COMMENTS ON S. 804, SECTION 16 
(ENTRAPMENT) 

By Professor Roger Park 

University of Minnesota Law School 

Section l6(a) 
Definition of Entrapment 

Section l6(a) adopts an objective approach to entrapment. 

It provides that a defendant is entitled to acquittal, even if 

he himself was predisposed to commit the offense, if authorities 

used "methods that more likely than not would have caused a nor

mally law-abiding citizen to commi t a simila.>: offense." 

This approach should be rejected. The sUbjective approach 

of existing federal law is preferable to Section l6(a)'s objec

tive approach. The chance that law enforcement behavior will 

be improved by adopting an objective version 0:: the defense is 

not great enough to justify acquitting defendants who are fully 

culpable. or convicting thcq~ who were not predisposed but who 

were enticed by inducements too mild to tempt a hypothetical 

law-abiding person. The focus of the entrapment defense should 

be on the effect that the inducements offered had upon the actual 

defendant, not what effect they might have had upon a hypothet

ical law-abiding person. (For a full statement of this argument, 

see Park, The Entrapment Controversy, 60 Minn. L. Rev. 163 (1976).) 

Section l6(b) 
Entrapment per se 

Section 16 (b) (2), which provides a per se entrapment de

fense when law enforcement authorities have "manipulated the 

personal, economic, or vocational situation of the defendant 

with the purpose and effect of increasing the likelihood of his 

committing that offense r " is overbroad and confusing. 

Most entrapment cases do not arise from ABSCAM-type investi

gations, but from attempts by agents to make decoy purchases 

1/ of drugs or other contraband from suspects.- This type of un-
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dercover work is virtually indispensable for the detection of 

contraband-related crimes. It necessarily involves gaining the 

confidence of a suspect and then making payments for the contra

band, and therefore it involves to some degree a manipulation 

of the personal and economic situation of' the suspect. Does 

a drug dealer in temporary financial straits, who is offered 

a good price by an agent, have a defense on grounds that his 

economic situation was lI''lnipulated? 

Section l6(b) (2) does, concededly, requir2 more than mere 

economic or personal manipulation. It also requires that the 

economic 0.1: personal manipulation have the fteffect ft of ft increas-

ing the likelihood" that the suspect will commit the offense. 

This passage adds a wa\.ered-down subjective test to an otherwise 

objective statute. However, Section 16 (b) (2)' s subjective test 

is not the same as the one now used by the federal courts. All 

that is required is an "increase" in "likelihood." Unlike ex-

isting law, the bill does not require that the manipulation ac

tually have caused the defendant to commit an offense that he 

would otherwise not have committed. 

Section l6(b) (2) should be omitted on two grounds. First, 

its vagueness and novelty is likely to lead to extensive appel

late litigation, reversals, and re-trials. By contrast, the 

present entrapment test is relatively simple to administer. 

The defense almost always goes to the jury, the pattern instruc

tions are widely accepted as valid, and reversal on appeal is 

extremely rare. See Park, supra, at 178 and n. 44 (1976) (rever

sal in 27 of 405 reported cases). 

Second, the present subjective test covers most of the legit-

imate concerns of Section l6(b) (2). Under the present subjective 

test, personal or economic manipulation constitutes entrapment 

if it caused a defendant to commit a crime that he or she was 

not otherwise predisposed to commit, and the gov~rnment must 

prove predisposition beyond a reasonable doubt. 

If retained, Section l6(b) (2) should be revised so that 

it covers only economic threats, not any form of economic ft ma-
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nipulation." Economic threats are sufficiently offensive to 

justify a per ~ defense that covers even persons predisposed 

to commit the crime: economic and personal nmanipulation n is 

not. 

Section l6(b) (1), which provides a ~ ~ defense when the 

agent threatened harm to person or property, should be retained. 

Such conduct by agents ought not to be condoned even if the de

fendant in the particular case was predisposed to commit the 

crime. Some courts would now hold this conduct to be a violation 

of due process, even under the subjective test, but this out

come is not assured and it does no harm to codify the principle. 

Section 16 (b) (3) sets forth a ~ ~ defense covering situ

ations in which the government provided goods or services neces

sary to commit the crime. In drug cases, this rule would limit 

the power of the government to provide drugs or means for manu

facturing drugs. Conduct of this nature obviously raises a great

er danger of corrupting the innocent than doe~ the mere making 

of decoy purchases. In general, the rule is a good idea, pro

vided that it is not construed to cover the situation in which 

the government agent has merely infiltrated a conspiracy and 

acted as a courier, or in which the government has intercepted 

a courier and persuaded him to cooperate. In these circumstances, 

delivery of drugs by an agent or informer to the defendant can 

be a legitimate technique. See United States v. Mahoney, 355 

F. Supp. 418 (E.D.La. 1973), United States v. Lue 498 F.2d 531 

(9th Cir.), cert. denied 419 U.S. 1031 (1974). 

In short, I favor the elimination or drastic limitation 

of the ~ se defense set forth in Section l6(b) (2), and the 

retention of' the ~ ~ defenses established in Sections 16 (b) (1) 

and l6(b) (3). This position is consistent with my view that 

Section l6(a) should be revised to state a subjective test for 

entrapment. There is no reason why l6(a) cannot state the sub

jective test, and l6(b) state certain specific limits on the 

conduct of law enforcement officials. Section 16(a) would then 

state the principle that defendants who were not predisposed 

! 
J 
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should not be convicted of crimes set in motion by law enforce

ment agents, while l6(b) would state the principle that some 

types of inducements are so extreme that defendants should be 

acquitted even if they were predisposed. There is no inconsis

tency between the two principles. 

Judge-Jury Issues 

If the objective approach of Section l6(a) is retained, 

then the entrapment issue should be decided by the judge, not 

by the jury. 

The original proponents of the objective test favored giving 

the issue to the judge, a~d their views were supported by con

vincing arguments. The purpose of the objective entrapment de

fense is to control police conduct. Judges are better able than 

jurors to take a long view about the effect of a decision on 

police conduct. Moreover, judges write opinions, and jurors 

do not: only judicial opinions, through the gradual accumulation 

of precedent, can give guidance to law enforcement officials. 

See, e.g., Sherman v. United States, 356 U.S. 369, 385 (1958) 

(Frankfurter, J., concurring): People v. Cushman, 65 Mich. App. 

161,165-66: 237 N.W.2d 228, 231 (1975). 

There is another reason for giving the objective-test issue 

to the court. Jurors simply will not be able to understand in

structions based on the objective test set forth in Section 16(a). 

In order to apply the section, the juror would have to decide 

whether nthe inducement was accomplished using methods that more 

likely than not would have caused a normally law-abiding citizen 

to commit a similar offense. D The juror is likely to be confused 

about the nature of this hypothetical nnormally law-abiding 

citizen. n Is he or she an average person? A person like the 

juror? A person like the defendant? The defendant himself? 

Recent research on the comprehensibility of entrapment in

structions indicates that jurors are likely to think of the nnor-

-------- ------
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mally law-abiding" person as an average person, and that the ten

dency to make this sort of mistake is po~itively correlated with 

the juror's tendency to convict. (Borg ida & Park, in progress.) 

Measuring a defendant's conduct against the standard of the av-

erage person is too harsh, since the average person would not 

commit a crime like selling illegal drugs except under the most 

extreme inducement. The better standard would be whether a hypo-

thetical. person who was normally law-abiding but had a weakness 

for the crime charged would ,have committed the crime. If the 

hypothetical person is not endowed with some qualities of ab

normal weakness, then even the defendant in the landmark case 

of Sherman v. united States, 356 u.S. 369 (1958), would not be 

entitled to acquittal. In Sherman, a narcotics addict who was 

receiving treatment was persuaded by a government informer to 

purchase and sell drugs, something that the average person would 

not have done. All of the Justices, whether they favored the 

subjective test or the objective test, agreed that entrapment 

had occurred. 

When this tendency to think of the "normally law-abiding" 

person as an average person is combined with Section l6(a)'s 

shift in the burden of proof to the defendant, jurors are likely 

to convict more readily under the objective test than under the 

subjective te~t. In a recent experiment, jurors applying the 

objective test under instructions referring to the "normally 

law-abiding person" showed a trend toward convicting more often 

in the case of defendants with no prior record than did jurors 

applying the subjective test. (Borg ida and Park, in progress.) 

In this experiment the burden of proof was on the prosecution 

in both conditions. Placing the burden of proof on the defen

dant might enhance this tendency to convict. 

Another aspect of the objective or hypothetical-person test 

can cause difficulty in juror comprehension. The effect of gov

ernment conduct on the hypothetical law-abiding person must be 

judged in part on the basis of what took place between the actual 

defendant and the agent, thus creating confusion about whether 
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the actual defendant or an imaginary person 

be borne in mind. S ee Park, supra, at 204. 
Iowa pattern 

note·~/) seek 

is the figure to 

The California and 
objective-test instructions 

(excerpted in the foot-
to explain this to the J'ury, h 

T eir attempts at 
explanation illustrate the extreme 

the hypothetical-person t 
difficulty of setting forth 

s andard in a way that will be intel-
ligible to the ordinary juror. 

It may be possible to write 
better instructions than those 

that now exist, but b 
pro ably the hypothetical-person standard 

cannot be explained ' 1 

of efforts. Th 
slmp y and accurately even with the best 

e concept is inherently 1 comp ex. 
ficult even than the tort concept of a 

It is more dif-

reasonable person, be
cause the hypothetical person of entrapment 

doctrine must be 
e~dowed with special traits, 

whereas it normally does no harm 
to regard the reasonable person as an average 

person. 
It is approp , t 

rla e to give entrapment to the J'ury l'n 
a~ 

jective test jurisdiction, where 
the basic issue is the culpa

bility of the defendant, and the 
jury is asked to decide whether 

a real defendant was predisposed. 
However, in an 

jurisdiction, the b ' 
aS1C issue is police conduct, 

objective test 

and the trier 
is asked t 1 

o app y a complex hypothetical standard. For these 

reasons, the entrapment issue should be given to the judge.1/ 

FOOTNO'fES 

1/ 'rhe 405 reported f d 
e eral entrapment cases in the period 

1970-75 fell into the followl'ng categories: 

Drug offenses (excludina 1 
~ a cohOl) •••••••••••••••• 65% 

Counterfeiting •••••••••••• 
• • • • • • • • • • • • • • • • • • • • • • • • 7 %: 

Firearms offenses (transportation 
, sale)··· ••••••• 7% 

Alcohol offenses 
•••••••••••••••••••••••••••••••••• 6 %: 

Bribery, government corruption 
•••••••••••••••••••• 6% 

Other offenses 
•••••••••••••••••••••••••••••••••••• 9 %: 

See Park, The Entrapment Controversy, 60 Minn. L. Rev. 
230 n. 223 (1976). 

163, 
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The drug, firearms, and alcohol offenses almost invariably 

involve purchase of contraband. 

~./ 
The relevant portion of the California instruction reads 

as follows: 

nFinally, while the inquiry must focus primarily on the 

conduct of the law enforcement agent, that conduct is not to 

vacuum,. l't should also be judged by the effect be viewed in a 

it would have on a normally law-abiding person situated in the 

h d Among the circumstances that circumstances of the case at an. 

may be relevant for this purpose, for example, are the trans

to the actions preceding the offense, the suspect's response 

of the off1'cer, the gravity of the crime, and the 
inducements 

, of its commission. n 
difficulty of detecting 1nstances 

CALJIC 4.61 (1981 Revision). 

of t he Iowa objective-test instruc
The comparable portion 

tion provides as follows: 
. l'nstruction, you should consider the course nIn applying th1S 

of conduct between the (law enforcement officer, sheriff, agent, 

t The transactions leading policeman, etc.) and the defendan • 

up to the offense, the interaction between the agent and the 

defendant and the defendant's response to conduct of the agent 

b in J'udging what the effect of are all to be considered Y you 
a normally law-abiding person.

n 
the agent's conduct would be on 

2 Iowa Uniform Jury Instruction Annotated no. 213 (1982). 

the defense could be given 1/ As an intermediate measure, 

sever1'ng the entrapment issue and trying it be
the option of 

h 'd wh1'le preserving other issues for the jury. fore t e JU ge, 

G '11' 230 N W 2d 445, 455 (Minn. 1975). This Cf. State v. r1 1, •• 
tion from the dan

option, however, would not protect the prosecu 

gers of jury confusion. 

f 
f 

I 
~ 

J r 

~ '1 1 

'1 i 
,{ 

I J 
;1 

;1 
1 

~ 
a 
'f 
:( 

-, 

351 

PART 2.-NEWSPAPER ARTICLES 

[From the National Law Journal, Mar. 26, 1984) 

WHEN THE BUREAU LISTENS, ARE ANY OF Us PROTECTED? 

(By Theodore I. KoskotD 

The year 1984 is here and the Orwelian debate has heated up. George Orwell fore
saw a bleak world, with its bleakest aspect a complete lack of all privacy. Even pri
vate thoughts were banned; total surveillance by the state assured order and securi
ty. 

When Mr. Orwell died in 1950 at the beginning of the McCarthy era in the 
United States, some thought his vision was close to reality. But in less than a 
decade Sen. Joseph R. McCarthy and his adherents were in bad odor and individual 
rights advocates heaved a sigh of relief. 

Many people, including those who agreed with Senator McCarthy's goals of identi
fying Communists in sensitive and not-so-sensitive government positions, objected to 
his methods-methods that ultimately defeated him and resulted in the downfall of 
McCarthyism. The end did not justify the means. 

Both the Abscam and Operation Greylord undercover operations bring into ques
tion the Justice Department's methods, which subvert the system and traditional 
democratic values through bugging, wiretapping and, in the case of Greylord, stag
ing phony arrests and mythical prosecutions. For the Justice Department to use the 
techniques of collectivist societies for the purpose of catching a few allegedly crook
ed public servants in otherwise overwhelmingly honest institutions pays too high 11 
price for sacrificing the traditional value of the very ii1stitutions they are investigat
ing. This leaves me with a feeling of disgust-a feeling not only directed at the 
malefactors who sooner or later would probably be caught anyhow, but more direct
ed toward the Justice Department, which behaved in these cases at least immorally, 
if not illegally. Whenever one thinks about whether the end justifies the means, one 
has to, at the very least, balance the costs of the means against the results of the 
end in both qualitative and quantitative terms. On this scale, both the Abscam and 
Greylord results suffer miserably. 

One cannot morally or philosophically separate the end from the means, however 
desirable the end may be. As philosopher John Dewey pointed out, they are a con
tinuum and inseparable. 

What is the effect on the institutions themselves of these two operations they are 
trying to protect? Some argue that the effect is salutory, that their results purify 
the institutions involved and enhance them in the public mind. I disagree. I believe 
the results fortify feelings of mistrust that much of the general public has in our 
democratic institutions. I believe these scams by the Justice Department do not 
have a great "purifying" influence on those institutions but do immeasurable harm 
to them. People tend to believe the worst and to condemn the institutions as a 
whole because of a few "bad apples." 

There is not institution beyond the law. Recent events have shown us that this 
applies even to a president, who really fell by tripping himself. But the Congress 
and the judicial system should not be tampered with in such a slimy, underhanded 
fashion as was done in Abscam and Greylord. Our institutions are the bulwark of a 
free society, and given a chance to do so, they tend to cleanse themselves through 
the political and judicial process. Malfeasance in office sooner or later is exposed by 
other means or exposes itself. 

Privacy and the freedom to go abou't one's business without fear of being watched 
or overheard is not merely the desire of the criminal, the guilty, the liberal. It has 
been a desire and need of humans and even animals from prehistoric times. With
out at least some privacy, men and women and even rats may go mad. 

Perhaps as basic as the human need for ~rivacy is the desire of some to eavesdrop 
on their fellows. Since Senator McCarthy s time, the eavesdropping industry has 
become gigantic. Its technology is awesome. Technically, there is no place on this 
planet or even in outer space where you can be certain you will not be observed or 
put on tape. Hidden television cameras with remote and flexible lenses can follow 
where no other can go. Miniaturization allows a conversation to be overheard by the 
transmitter in a martini's olive. Walls can be seen through and distances provide no 
security. 

While in collectivist societies there is little protection, in the United States we 
labor under the delusion that we have the force of law to protect an individual's 
privacy. But in the recent Greylord and Abscam investigation, the force of law made 
Its own use of covert observation methods and technology. Not only were suspects 
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and planted FBI agent-actors seen, heard and taped, but while bugging judges' 
chambers, the FBI became privy to hundreds of innocent conversations which it had 
no right to hear or record. From vast experience, we know that these records will be 
retained and form a basis for dossiers on individual citizens, something that should 
worry anyone concerned about privacy and individual rights. 

Innocent citizens should be protected from the taping and evaluation of their con
versations by the government, even if these citizens are conversing with FBI "sus
pect." How does the FBI choose these "suspects?" And who has the power to target 
an individual for an FBI covert investigation? In the days when the FBI was run at 
the whim of J. Edgar Hoover, the bureau-as we know now-considered its respon
sibility to be only the American people as a whole, making it effectively free of re
sponsibility to any individual. But who today is responsible for the FBI's investiga
tions and its continuing heavy reliance on illegal and immoral methods? 

These methods garner a great deal of press attention and the FBI claims they are 
effective. I doubt if they generally are effective and whether we hear about their 
failures. But even if they are effective, are they worth the damage done to our insti
tutions? In the Greylord investigation, the effectiveness seems very thin. The inves
tigation continued for three years and cost untold millions of dollars. It produced 
indictments of three out of 322 judges, one of whom had already retired. It seems 
that the mountain has labored and brought forth a mouse. Of course, what we don't 
know about Greylord is how many judges were bugged who were innocent of any 
wrongdoing and the vast number of private conversations of law-abiding citizens 
monitored by the FBI. 

But even if this investigation were indisputably effective and resulted in many 
arrests, its amoral character. would still be objectionable. If arrests and convictions 
were the purpose of our system of justice, why forsake the thumbscrew and the 
rack? This method of covert investigation by our government agencies and police 
perverts the system it means to protect. 

The few crooked judges and politicians in office should be rooted out of the system 
and punished for their misdeeds. But we are indeed a bankrupt society if the only 
means that may be found to root them out is one that increases corruption, violatei3 
the rights of the innocent, as well as the guilty, and perverts the entire system of 
justice. I believe that decent police methods, the political process and criminals who 
slip up will sooner or later accomplish the same goal. . 

Can the FBI find no other way to investigate at·her than trapping suspects by 
using a Judas judge as an undercover agent, secret videotaping and recording and 
dressing up and play-acting as in Greylord? In addition to their other requirements, 
will agents have to attend acting classes? 

These investigations may attract m.ore attention and are undoubtedly more fun 
for the agents than straightforward police work, but in the process the amusement 
erodes public confi'::ence in our institutions. The ends do not justify the means. 

Benjamin Disraeli said: "Individualists may form communities, but it is institu
tions alone that can create a nation." If is far easier to tear down these institutions 
than to build them. The citizens in Mr. Orwell's 1984 had no faith in institutions, 
only in Big Brother. And in absolute, deadly order and security. How could anyone 
think otherwise when every move was observed? 

[From the National Law Journal, May 21, 1984] 

"PRIVATE ABSCAM" TRIAL SET IN N.Y. 

NEW YORK.-.The chief operative in the Abscam probe is returning to the court
room here as a· witness in what is believed the first criminal trial to stem from a 
privately financed, court-sanctioned undercover "sting" investigation. 

Melvin Weinberg, the convicted swindler who posed in Abscam as the representa
tive of an influence-peddling Arab sheik, was hired by a private investigation firm 
to "sting" businessmen who allegedly sold counterfeits of the famed Louis Vuitton 
haute couture handbags .. 

As a result of the operation, six defendants were scheduled to go on trial May 14 
before U.S. District Judge Charles L. Brieant Jr. in Manhattan on charges of crimi
nal contempt of court. 

The private investigation, paid for by Louis Vuitton et Fils, S.A., used many 
Abscam devices and has elicited a number of the same protests from defense law
yers that Abscam drew, as well as criticism of the private origins of the investiga
tion. 
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."1 think it poses a very serious future bl " 'd 
~th '!ashington Square Legal Services);'o em, sal James A. Cohen, an attorney 
~Inc. We just can't have cowbo s whic e~e who r~presents defendant Barry Klay
mng around and doing these kink ~f thi: lS"essentIally what these people are, run-

Mr. Cohen says one of the dan ers serb . . 
~>ne: He claims Mr. Weinberg di~ anr . Y pnvate Investigations occurred in this 
Including advising one defendant d . srud t~dngs no government operative would 
meeting with his lawyer. urIng a VI eotaped meeting not to discuss th~ 

The secret videotaping of meetin s in h tel 
Absca,m involved in the private inv!tigati~n rooms was not the only similarity to 

As In Abscam, Mr. Weinberg prom' d fi' . 
unwitting middleman was used to fi ~e In~CIng for a venture as a lure and an 
agent who worked on Abscam was o~e rrt~ntl~ targ~ts. I~ addition, a former FBI 
cover wit~ Mr. Weinberg. e pnvate Investigators who went under-

!he p~lvate probe started in A ril 1983 . 
pnvate Investigation firm owned b f< after Kanner SecurIty Group, a Miami 
trademarks and offered to find sus~~~ef . FBI agents, called holders of prestige 
. Vuitton, which had filed 80 tradem kIn r~~g~rs through a "sting." 

SIgned one of its lawyers J Jos h B a.r SUI In New York alone, agreed and as
Murray, Hewitt, Maynard & Kr~l toaInton of thhe New ~ ork firm of Reboul, Mac

, oversee t e operation. 

POSED AS "MEL WEST" 

. U.S. Dis.trict Judge Morris E. Lasker's d . . . . 
ized tpe VIdeotaping of a meeting betwee~ M peWIl?lt~Ing the investIgation author-
neur Mel West'-and a suspected· f:' r. eIn erg-who posed as entrepre 

Judge Lasker also appointed Mr nn .rl~er at the Plaza Hotel in New York City
Robert P. Devlin, as special feder~l aIn n and another Reboul MacMurray lawyer' 
~edgnce for ~ Abscam-like probe. Acc~;~f~~M:n'; ~u!horizt;d them to gather evi~ 
JuThe apPOInted a private attorney to conduct . dn n, t~lS w~ th.e first time a 

e probe zeroed in on businessman Sol an ~n ercover investIgatIon. 
ously of criminal con tern t f< • I' ~la.ymll~C, who had been convicted prev'
counterfeit Vuitton handb~r HO hatdn: an InJunctlOn that barred him from sellin~ 
pay a $1~0,000 civil settlement. e a een sentenced to probation after agreeing to 
. AccordIng to an affidavit Mr Bai to . 

IlSh a factory in Haiti to manufactu~e frr:I::d.' Mr. ~1~ymInc now wanted to estab
that wou~d have netted between $31 mill' tIO(t$~Ult~~ handbags. in an operation 

Mr. Bamton said Mr. Weinber co lOn an ml~hon a year In profit. 
termediary, ~dentified in court :ape~ta~~ ~h' KlaymInc through an unwitting in
f~e Abscam Investigation when he offered :h aN Hel~and. Much as he did during 
lams Jr. financing for a titanium mine Mr e~- ew ersey. Sen. Harrison A. Wil

be able to arrange financing for the H !t' . i"etoInberg mad~ It known that he might 
al Ian ac ry, according to court papers. 

A HOST OF TAPES 

. More than 100 audiotapes and seven h . 
hveS~ig~tion, including many at the Beve~lrs ';/1 vh~eo~pes ~ere made during the 
t e dlStrlct attorney's office monitored th y t. SIre otel In Los Angeles, where 

Based on t~e recordings, Mr. Bainton w~pera Ion. 
contempt agrunst Mr. Klayminc h' granted a show-cause order for criminal 
ne: ~sociates. One of the defendan~s~le~:?' Mr. IHelfand and four alleged busi

In Abscam, defense lawyers t 'ed to dis ~ y ast week. 
ents' due p~ocess rights were viola~. mlSS the charges on grounds their cli-

Judge Bneant refused their requests i A' . 
Cr. Misc. 1. He also upheld the appoinm~n~n f MPnl B9 ~pInion. U.S. v. Karen Bags, 83 
al prosecutors. 0 r. runton and Mr. Devlin as feder-
. "Recognizing that it is generally d ed h' 
l~ t~e surreptitious recordings of con::m t' unet

B 
l~al for an attorney to participate 

slmllarly constrained if his applicat' rsa~obs, aIn~n noted that he would not be 
granted," the judge wrote '. Ion e appOinted special prosecutor were 

In addition, Judge Brie~t said that on . 
by .the same official immunit that fi ce appol~ted, M~. Bainton was "protected 
dUties, regardless of the Source ~f his co~eral ~~Cl~ls enJoy in carrying out their 

The defendants also tried unsuccessfullPe:ad ~on. . 
by arguing that he could not be an objecl' lSqUallfy Mr. Bainton from the case 
bankrolled the investigation. lve prosecutor because his client, VUitton, 

o 
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They argued that a dissatisfied V uitton might take futur.e legal .business else
where if Mr. Bainton did not meet its expectations. Judge BrIeant rejected that ar-
gument. . . , . 

The defendants' attorneys, includmg Mr. Cohen and Sol Klaymmc s lawyer, WIl-
liam Weininger of New York's Samuel & :Weini~ger, also argued that th~ Fed~ral 
Rules of Criminal Procedure did not permlt a private lawyer to start an mvesbga
tion the way Mr. Bainton was permitted to. But Judge Brieant said this was not a 
"hunting expedition" used for "ensnaring" the defendants before any illegal act was 
committed, as their lawyers charged. . 

"Vuitton's attorneys were given the authority to define more fully the boundaries 
of an already well-developed contempt," the judge wrote. 

[From the National Law Journal, .June 4, 1984) 

THE USE OF ScAMS: UNDERCOVER TECHNIQUES ARE NECESSARY To FERRET OUT 
CoRRUPT PUBLIC OFFICIALS 

(By John S. Martin Jr.) 

The FBI's Abscam and Greylord investigations have provoked an outcry from a 
number of public officials, members of the bar and other commentators who suggest 
that the FBI's methods in these investigations were unprecedented, possibly illegal, 
immoral and unnecessary. A March 26 article on this page is typical of. many of 
those attacks. Careful analysis suggests, however, that the only novel thmg about 
these investigations was the fact that they were directed at corrupt legislators, 
judges and lawyers. 

The methods used in Abscam and Greylord are far from unprecedented. They are 
commonly used by the FBI and other law enforcement agencies in the day-~ay 
investigation of such common crimes as dealing in stolen property or narcobcs. In 
cases involving organized criminal enterprises, these methods have proven to be the 
most effective in reaching the upper echelons of the criminal hierarchy. Far from 
being illegal, these methods repeatedly have been approved in judicial opinions, and 
wiretapping and bugging specifically have been authorized by Co~gre~. . 

Analysis of the method used in the Abscam and Greylor~ mvesbgabons must 
begin with the recognition that law enforcement probes fall mto two broa~ areas. 
One is the reported crime, where a victim, having undergone a rape, mugging, as
sault or robbery, calls the police and provides them with some descriptiot;l of th~ 
perpetrator, the identity of other witnesses and an indication of the physlcal eVl
dence that can be collected and examined to identify and convict the culprit. 

The second broad area of criminal investigation involves situations in which no 
one having specific knowledge of the crime has any interest in reporting it to law 
enforcement agents. Large-scale narcotics transactions and bribes to public officials 
are clearly carried out by parties who not only have no interest in reporting ~he 
facts of the crime to law enforcement officials, but who also take every precaubon 
to see that there is no evidentiary trail-bribes are not paid by check and interna
tional narcotics transactions do not involve letters of credit. 

It is in this second category of criminal investigation. that effective la~ enforc~ 
ment requires the use of undercover agents, scams, stmgs and electrOniC survell
lance. When used against the more traditional criminal element, these methods gen
erally have been publicly applauded rather than c~itic¥. Anyone who ~eeps up 
with the news has seen numerous reports of the pohce usmg undercover stmg oper
ations to catch those who deal in stolen property. In recent years some of the most 
effective investigations used to convict th~se who deal in stolen Social Sec~rity an~ 
welfare checks have involved Secret Servlce agents who set up check-cashmg busl
nesses in which they pose as dishonest individuals willing to buy stolen checks. 
There has been no outcry against these investigations. . . . . 

Why, then, is it immoral for underc0ver agents to pose as d18honest Clt~ns 10 

order to obtain evidence against corrupt public officials? If the. response 18 .thB;t 
there is a chance that undercover agents may persuade an othe~e. mnocent 1Od.l
vidual to commit a crime, then I would ask, "Is there any less hkehhood that th18 
will occur if the undercover agent is representing himself as someone who will pay 
good money for a stolen television set than if he is representing that he will pay a 
bribe to a public official?" Indeed, one would hope that there is a greater danger of 
enticing a poor person to commit a crime by the lure of easy money for stolen goods 
than there is of enticing atl. honest public official by presenting the opportunity for 
a bribe. 

\ 
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In any event, in each case the law provides the defense of entrapment if the evi
dence shows that the law enforcement officials overstepped proper bounds in induc
ing an otherwise-innocent individual to commit a crime. In the Abscam cases, the 
entrapment defense was repeatedly raised by the corrupt officials involved and 
those claims were unanimously rejected by the courts, which upheld every convic
tion obtained as a result of this investigation. Thus, it cannot reasonably be argued 
that the Abscam methods were illegal. Furthermore, since the issue of entrapment 
was repeatedly rejected by the jury, it cannot fairly be suggested that the FBI s con
duct was immoral by contemporary community standards. 

The use of wiretapping and other forms of electronic surveillance in these cases 
was also no different than the use of those techniques in other criminal investiga
tions. 

In 1968 Congress enacted legislation authorizing the interception of wire and oral 
conversations pursuant to court authorization (Title III of the Omnibus Crime Con
trol and Safe Streets Act, 18 U.S.C. 2510-2520). The statute followed shortly upon 
the opinion in Katz v. U.S., 389 U.S. 347 (1967), in which the Supreme Court clearly 
indicated that judicially authorized electronic surveillance would not violate the 
Fourth Amendment prohibition against unreasonable searches and seizures, and the 
constitutionality of the statute itself has been upheld in numerous cases. 

A court order authorizing wiretapping and eavesdropping may only be obtained 
by showing that (1) there is probable cause to believe that an individual is commit
ting one of a limited number of specifically enumerated offenses; (2) there is proba
ble cause to believe that communications concerning that offense will be overheard; 
(3) that normal investigative procedures appear unlikely to be successful in obtain
ing sufficient evidence of the crime; and (4) that t.he fucilities from which or the 
place where the communications will be intercepted are being used in connection 
with the commission of the offense under investigation. Additional procedural pro
tections are found in the statutory requirement that Periodic reports on the results 
of the electronic surveillance be made to the judge who issued the order and that 
the surveillance be conducted in such a way to minimize the interception of inno
cent conversations. By statute, the application for an electronic surveillance must be 
authorized by the attorney general or an assistant attorney general specifically des
ignated by the attorney general. In practice, the FBI has added the additional re
quirement that the application be authorized by the director of the FBI. 

While there is some public perception that government wiretapping and eaves
dropping are widespread and easily accomplished by space-age ele-;;tronic devices 
such as microphones hidden in the olive of a martini, this perception is far from 
reality. In the first place, electronic surveillance requires a tremendous amount of 
law enforcement manpower. In order to comply with the statutory minimization 
and reporting requirements, teams of agents must be a&ligned to monitor the e~ec
tronic sureillance around the clock. Furthermore, hours must be spent complymg 
with the procedural requirements and preparing transcripts of the conversations 
and reports to the judge who signed the original order. Thus, the cost factor alone 
limits the use of this technology to cases of major importance. Indeed, as a defense 
lawyer. I have often told clients who were concerned that the government was at
tempting to overhear their conversations that, while I did not want to bruise their 
egos, they simply were not important enough for the government to make the com
mitment of time and expense required for a wiretap. 

Nor are the electronic devices anywhere near as effective as the public perception 
would suggest. Any experienced criminal lawyer knows that one of the major issues 
litigated with respect to any electronic surveillance is the accuracy of the transcript 
of the recorded conversation because the quality of the reception from the hidden 
microphones is generally extremely poor. 

Yet despite the expense and limitations of available equipment, electronic surveil
lance has proved to be perhaps the most effective investigative method of obtaining 
evidence against the upper echelons of criminal society. While it is easy for an un
dercover agent to go out on the streets of New York and make a case against a 
street pusher of narcotics or a loan shark or a gambler, electronic surveillance pro
vides the most, and often the only, effective method of obtaining evidence against 
major narcotics wholesalers and the leaders of organized crime. The vast majority of 
major narcotics and organized crime prosecutions in the city of New York over the 
last 10 years has invo1,ved electronic surveillance of oral communications. 

Those who suggest that scams and electronic surveillance are not necessary be
cause there are other equally effective means to prosecute serious crimea simply do 
not know what they are talking about. As noted above, by statute, electronic sur
veillance only can be authorized if the judge is satisfied that there are no other ef
fective means ~.:> gain the necessary evidence. Anyone who has been engaged in law 
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enforcement both before and after the legislation authorizing electronic surveillance 
will attest to the fact that cases are being made today through the use of court
authorized wiretaps and bugs, which simply could not have been made before the 
legislation. 

In addition, those who say there are better methods of law enforcement to utilize 
rarely scrutinize the alterna.tives. The use of scams, undercover agents and electron
ic surveillance is much less likely to result in an unwarranted conviction than is 
reliance on accomplice or even eyewitness testimony. There is a much firmer basis 
for public confidence in the integrity of the Greylord prosecution-where some of 
the proof will come from the judges' own words in recorded conversations-than in 
the prosecution of U.S. District Chief Judge Harry C. Claiborne of Las Vegas, Nev., 
where the prosecu.tion rests primarily on the testimony of a convicted former br.·ottl
elowner. 

Similarly, of the recent major narcotics prosecutions in the Southern District of 
New York, only one involved a situ.ation where there was no electronic surveillance. 
In that case, the main evidence was provided by Leroy "Nicky" Barnes, a notorious 
narcotics dealer. At the time those charges were announced, there was a much 
stronger public reaction to the government's use of testimony from an individual as 
corrupt as Mr. Barnes than there has been to the use of electronic surveillance in 
any similar narcotics case. 

In this fallible world, there is no way that we can ensure that law enforcement 
officials "Will not make honest mistakes or that they will not, on occasion, overreach 
or overreact. While it is reasonable to be concerned about the danger to the right of 
privacy and other freedoms posed by the use of scams or electronic surveillance, 
these techniques pose no greater threat than other well-established techniques. I 
would feel less injured in my right to privacy were I to learn some time after the 
event that certain of my telephone conversations were overheard on a court-author
ized wiretap than I would if armed agents, acting pursuant to a search and arrest 
warrant, entered my home with guns drawn physically to search the premises and 
arrest me. In each ca&.~ the agents might be acting either illegally Ol' on the basis of 
a good-faith mistake, but the traumatic effect would clearly be greater in the case 
where the sanctity of my home had been physically invaded and I had been dragged 
off to jail in handt;uffs. 

Nothing that has c~me out with respect to Abscam or Greylord suggests that the 
use of scams or wiretaps is more subject to abuse than the use of warrants for physi
cal searches and seizure or the use of accomplice witnesses. 

Event if one accepts the conclusion that the use of scams and electronic surveil
lance are approp6dte law enforcement techniques, the question remains whether 
there is something about the status or the function of legislators, judges and law
yers that makes it inappropriate to utilize these techniques. With respect to elec
tronic surveillance, obviously, there is legitimate concern for preventing unwarrant
ed intrusion into conversations of judges and legislators reflecting their delibera
tions on cases or bills under consideration. There is a.n even stronger concern that 
electronic surveillance directed at a lawyer might result in the overhearing of privi
leged communications. 

Yet similar concerns exist in other cases where there is a chance of overhearing 
privileged communications between a doctor and patient or husband and wife, and 
the same concerns exist with respect to physical searches and seizures of documents. 
Such concerns suggest the need for carefl,l judicial scrutiny of applications for court 
orders for such surveillances to ensure compliance with the statutory requirement 
of a showing that the phone or premises in question is being used to conduct crimi
nal conversations and that other methods of detection are not available. These con
cerns are not, however, sufficient to justify providing judges, legislators and. lawyers 
w:th virtual immunity for the commission of crimes that can effectively be uetected 
only through the use of electronic surveillance. Were we to adopt a rule that a 
lawyer could not be subject to electronic surveillance because of the fear that privi
leged communictions might be overhead, our law schools would be even more crowd
ed than they are today. 

The c.,:atutor.f requirement that agentg conducting electrouic surveillance must 
conduct it in such a way to minimize the overhearing of innocent conversations, 
combined with careful judicial scrutiny Df the electronic surveillance conducted in 
particular cases, should provide adequate protection against unwarranted law en
forcement intrusion into the attorney/client privilege or other areas where confi
dentiality ehould be recognized. 

Similarly, while the use by the executive branch of scams and stings directed at 
members of the legislative or judicial branches raises legitimate concerns that such 
investigations may arise from an improper political motive, the sarre concern exists 
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with respect to any criminal probe of a public official. Is an innocent public official 
more injured if a misguided undercover agent offers him a bribe than he would be if 
a misguided prosecutor obtained a grand jury subpoena for his bank records? In 
each case the courts have sufficient supervisory power over their own processes to 
prevent such abuses, 

Judge Learned Hand once noted that "Justice, I think, is a tolerable accommoda
tion of the conflicting interests of society." In an ideal world, the techniques of 
Ab~cam a~d Greylord would be unnecessary and unwarranted. In the society in 
whIch we lIve, however, these techniques represent a tolerable accommodation of in
dividual rights and society's need to protect itself from corrupt public officials and 
others engaged in serious criminal activity, 

[From the New York Law Journal, Nov. 13, 1984] 

CRIMINAL INVESTIGATIONS-"STlNG" PROBES AND HONESTY TESTS 

(By Alan R. Kaufman) 

Should the Federal Government subject citizens to honesty tests? That question 
was brought into focus by United States u. Gamble, 1 a recently reported case of the 
U.S. Court of Appeals for the Tenth Circuit. The penalty for failing the test is crimi
nal prosecution and conviction. 

. The. Gamble case was a government "sting" oper::itioJ', an offspring of the tech
mque In the Abscam cases. 2 Before discussing the Gamble case and its ramifications, 
some background of this investigative technique is set forth. 

ABSCAM AND ITS OFFSPRING 

Sil!ce the first ~evelations of the Abscam investigation, controversy ensured con
ce~n.~ng the propn.ety of governmental involvement in the creation or instigation of 
cnmmal opportumty. Among the descendants of Abscam have been the John DeLor
ean case and Operation Greylord (indictments of judges, lawyers and clerks in Cook 
Count~, Illi~ois): Each of these prosecutions resurrected the arguments. These, and 
other InvestIgatI<?ns, have received cheir fair share of criticism on the ground that 
the government, In essence, created and caused the crime to be committed. If not for 
th~ government's conduct, the argument continues, there would not have been any 
cnme. 

pefenders ?f the inyestigative technique responded that the only way to gather 
eVIdence agaInst well-Insulated figures was to engage in the kind of undercover ac
tivities which eliminated the target's insulation. Thus, the govenment would create 
a constrolled set of circumstances in which most, if not all of the players, were gov
ernment agents or operatives. 

The utility of this technique, from a policy perspective, is premised on the notion 
that t~ose whom the government had some reason to believe had previously en
gaged In or were engaging in criminal activity could most effectively be apprehend
ed through this type of investigative technique. 3 

UNCONSCIONABLE PROCEDURE 

As a former federal prosecutor, I have subscribed to the rationale of the Abscam
type investigative technique, and continue to do so when it is properly applied. How
ever, I have always believed that targets of such investigations should be individuals 
who are reasonably suspected of having engaged in past similar criminal conduct. 
To engage in a sting investigation against an individual without a reasonable belief 
of prior criminal conduct is unconscionable, something the federal government 
should never undertake. Such an investigation wou.ld be nothing more than an hon
esty test of the targeted individual. 

In defen~in~ the Abscam investigative technique, prosecutors have given assur
ances that It IS reserved for only those instances where there is a reasonable belief 
that the targeted individual had engaged in past criminal conduct. Thus, then-As
sistant Attorney General Philip Heymann testified: 

~'The opportunities for illegal activity created in the course of an undercover oper
abon should. be only about as attractive as those which occur in ordinary life be
cause the object ~f a decoy undercover operation is to apprehend only those criminal 
actors who are hkely to have committed or to commit sim,ilar criminal conduct on 
other occasions, !J 4 
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And, in defending the Greylord investigation, U.S. Attorney Dan Webb of the 
Northern District of Illinois, stated: 

"With Greylord it took us eighteen months before we even tried to implement our 
plan. We did not just go out there on a fishing expedition. To go there and try to 
test the system and try to test an honest judge would be wrong and we didn't do 
it." 5 

PROSECUTORS' POSITION 

Prosecutors however, have resisted any court-e:nforceable threshold of a reasona
ble-belief standard which would be required in order to initiate such an investiga
tion, saying that it would be unworkable and constitute a judicial intrusion on pre
rogatives of the Executive Branch. Instead, reliance on the good judgment and dis
cretion of experienced prosecutors and career criminal investigators is advocated. 

If appearances are not deceiving, the Gamble case makes it difficult to have confi
dence in such assurances. In Gamble, an Abscam-type investigation was seemingly 
perpetrated as an honesty test on an unsuspecting doctor, resulting in his convic.tion 
for mail fraud. Postal inspectors contrived the following scenario: They obtamed 
driver's licenses, automobile registrations and insurance coverage using fictitious 
names. They then obtained from cooperative local police phony accident reports for 
automobile collision which never occured. Summonses were issued to the inspectors, 
who subsequently appeared in court and pleaded guilty to traffic infractions before 
an unsuspecting judge and prosecutor. Liability for the "accident" thus having been 
established, other inspectors, posing as the accident victims, visited Dr. Gamble's 
office to enlist his aid in establishing medical injuries where none existed. How 
many doctors the inspectors visited before they came upon Dr. Gamble is not report
ed, nor is any rationale for why he was targeted. 6 

In Dr. Gamble though, they found a sympathetic ear. He suggested that back and 
neck injuries were best to claim because they were difficult to disprove. The inspec
tors then instructed the doctor on how to fill out the insurance forms, and the in
spectors dealt with the insurance company. 

COURT'S DESCRIPTION 

This is the Tenth Circuit's description of the investigation: 
"The government here enmeshed in criminal schemes fabricated entirely by gov

ernment agents a black doctor who had no crimim,l record and with respect to 
whom the agents had no apparent hint of a predisposition to criminal activity. The 
government sent agents apparently posing as poor people to a doctor serving a 
ghetto community to seek to have the doctor help th~m lJut financially in appealing 
circumstances, circumstances in which the doctor might appear callous if he did not 
cooperate. The record implies that the inspectors pretended to be economically dis
advantaged people typical of defendant's patient population. Sympathy based upon 
economic disadvantage or race may have been played upon as a factor in inducing 
defendant to join what he informed the inspectors was 'the white boys' game.' De
fendant sought very little profit from his participation, apparently charging only 
normal office rates for the time he spent with the inspectors." 7 

However, the Court affirmed Dr. Gamble's conviction. Entrapment was not in 
issue, apparently because the doctor succumbed to the inspectors' temptation with
out much hesitation, thus raising defense problems concerning predisposition. 8 The 
issue of due process on which the Tenth Circuit wrote-should the government's 
having engaged in outrageous conduct serve to vitiate the conviction (citing Hamp
ton v. United States, 425 U.S. 484 (1976) and United States v. Russell, 411 U.S. 423 
(1973))-met with no success. The Court held, inter alia, that "the government need 
not have a reasonable suspicion of wrongdoing in order to conduct an undercover 
investigation of a particular person." Id. at 860. 9 

As a matter of constitutional juris-prudence of general application, that is an un
remarkable proposition 10 with which I do not take issue. However, the fact that the 
Constitution does not forbid all such investigations does not mean that they should 
be initiated. As a matter of the federal government's policy of law enforcement 
(which can be either a function of executive discretion or legislative mandate), the 
fact that some federal law enforcement officials have demonstrated the willingness 
to engage in such an honesty-test type of investigation is a chilling prospect. This 
article is designed to focus attention upon that prospect. 
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SHOULD HONESTY BE TESTED? 

ShOUld. the government conduct honesty tests on its citizen.~? For discussion pur
pos~s, usmg a state context, the most glaring hypothetical situation may be the fol
lowmg: 

"The crime of larceny is committed if someone who finds lost property fails to 
take reasonable measures to return the property to the owner. II Should the New 
York police, in order to test who is honest and who is not randomly leave bags of 
money, imprinted with the presumed owner's name (e.g., ABC Bank and Trust Co.), 
on the doorsteps of homes to see who will return the money and who will not, and 
then prosecute the latter? 

The federal analogue may be the following. A crime is committed if a deceased's 
relative keeps and cashes Social Security retirement checks which continue to be 
sent after the payee's death. 12 This apparently occurs with a distressing degree of 
f!"equency. 13 Should the federal government purposely and purposefully send out re
tIrement benefit checks to deceased individuals to see which relatives of these dece
dents will return the checks and which relatives will not, and then prosecute the 
latter? 

People who are basically honest and who have never committed crimes before are 
~till people who are subject to temptation. Some percentage of people in the forego
mg examples, will likely fail the honesty test, people who would ne~er have stum
b.led in~o criminality but for their government's having subjected them to tempta
tIon whIch they were unable to resist. 
Ano~her £ormer fe~eral prosec~tor, with experien,ce in sting operations, is quoted 

as saYing 1\11 the. Induc~ment m the w,orld won t make an honest, la\;'-abiding 
person c~mmlt a Crime. It s not true that every man has his price.' People who are 
not predIsposed to commit crimes won't commit them no matter what the price 
. "14 ' IS. 

DISPUTED VIEW 

That is a view, the ~niversal application of which reasonable people might dis
pute. If accep~d, that VIew. f!1eans that the honesty-test type of investigation is to be 
e!1couraged, Since, by.defimtIOn, anyone who fails the test, regardless of the size and 
CIrcumstances of the mducement, is predisposed to criminalit.y and thus deserving of 
condemnation and punishment. 

It has been said that "the government's ability gratuitously to generate crime 
th!"ough random honesty checks clearly involves unjustified intrusion into citizens' 
privacy and ~utonomy ... S~ch und.ercover infiltration and provocation may also 
p~oduce a polIce state mentalIty evoking fear, paranoia, and mutual distrust among 
friends and colleagues. Historically such tactics have been favored by totalitarian 
regimes. . ." IS 

. Fortunatel~, Justice Department guidelines recognize the dangers inherent in 
honesty-test.Investigations, and its provisions call for a "reasonable indication" that 
a federal Crime has occurred or is occurring before an investigation may be com
men~ed~ 16 Un~ortun~tely, t~e guide,lin.es provide no remedy are subject to individual 
offiCIals varYIng phIlosophIes of crImmal law enforcement. Indeed, a former Justice 
Dep~rt.ment ?fficia! is ~eported as advocating "the use of undercover techniques as a 
prelIminary Inv~~tIgatIve to?l ~ven in .t~e absence of circumstances giving rise to a 
reasonable SuspICIOn that CrimInal actIVIty has occurred, is occurring, or is likely to 
occur." 17 

If the Gamble investigation had been done by the FBI it would have violated its 
guidelines due to the apparent absence of any reasonable indication that a crime 
had bt:;en or was being committed. Yet, the violation of internal guidelines provides 
no relIef to the defendant who is convicted as a result of a wrongfully-initiated in-
vestigation. United States v. Caceres, 440 U.S. 741 (1979). • 

DISMISSAL REFUSED 

. In Gam~le, the Tenth Circuit also refused to dismiss the indictment by exercising 
Its supervIsory power .over th~ administ!"ation of criminal justice, despite its ac
knowledgeme!1t of the ImprOpriety of the Inspectors' conduct. This holding was com
pelled by Untted States v. Payner, 447 U.S. 727 (1980), in which the Supreme Court 
ruled that the courts' supervisory power could not be used as a sub-constitutional 
rule to ,,:xclude evidence ~'here the defendant had no standing to challenge the con
cededly llle~al ~earch WhI~~ produced the incriminating evidence. 18 

No con~tItutIOnal prOVISIon, no statute, and no supervisory power exist which 
serve to eIther prevent or deter an honesty-test type of investigation. Guidelines do 
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not have the force of law. What disincentive exists, then, to discourage law enforce-
ment officials from conducting such honesty test investigati?ns? . . 

The alternative is some court-enforceable standard, applIed retrospectIvely, VIola
tion of which would result in the dismissal of any resulting indictment. 19 The recom
mendation of the U.S. Senate Select Committee to Study Undercover Activities of 
Components of the Department of Justice .in 1982 ~~. o~ly that the. s~bstaI.1ce of .the 
Department of Justice Guidelines go~ern~ng the Imtu~tIOn. of a crlmlI~al mvestIga
tion be enacted into law but that a VIolatIOn of the legISlatIOn not prOVIde a defense 
to a criminal prosecuti~n. 20 The Committee did observe ,tha~ consistent noncomp~i
ance could necessitate a reassessment of the Committee s VIew toward enforceabIl
ity.21 That very limited recommendation has not found its way into t~~ statu~. as 
yet. In light of Gamble, that time may have arrived and an enforceabIlIty prOVISIon 
ought to be considered. 
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spill over into disdain for all the participants in the system-including the police, 
the courts, and the members of the grand jury, all of whom were subjected to the 
Government's fabrications ... 
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lutiot:I of this difficult question for another day. We hope, howe~er, that the lesson 
6~i.hIS case may obviate the necessity for such a decision on our part." 486 F. 2d at 
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Wolstencroft and Kennedy spent time together in Kennedy's apartment where Wol
ste~croft left his locked briefcase while the two went out to eat at ~ restaurant. 
WhIle one government. agent acted ~ a lookout at the restaurant, other agents en
ter7d the apartment WIth a key furmshed by Kennedy, took the briefcase to a lock
~mIth who mad7 a key for it, opened the briefcase and photographed documents in 
~t that l~ to eVIdence used to c0I.1vic:t Payner. Payner, of course, did not have stand
mg to object to the search. The dlstnct court found that the United States 'knowing
ly and willfully participated' in the illegal search. Nonetheless, the Supreme Court 
refused to a.ffirm the use of the courts' supervisory power to suppress the evidence. 
It. agreed ~Ith a .g?ve~nment argumet:It that even though the evidence was tainted 
WIth gross IllegalItIes, such an extenSIon of the supervisory power would enable fed
eral courts to exercise a standardless discretion.' [447 U.S.] at 733." 737 F. 2d at 860. 

19 <1>nced~dl~, this provides no r.::medY.in ~he situation where an improperly initi
att;d mvestIgatlOn do~s not result m an mdictment. Only a prospective warrant re
qUIrement could pOSSIbly prevent that from occurring, but there are compelling rea
so~: why that sh.ould not be instituted. See Select Committee Report, pp. 387-89. 

Select CommIttee Report, pp. 377-79; 382-84. The pertinent provisions of the 
recommendation are: 
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"The Congress, through its appropriate committees, should consider legislation 
providing that: 

"1. no component of the Department of Justice may initiate, maintain, expand, 
extend, or renew an undercover operation except, 

"(a) when the operation is intended to obtain information about an identified indi
vidual, or to result in the offer to an identified individual of an opportunity to 
engage in a criminal act, upon a finding that there is a reasonable suspicion, based 
upon arliculable facts, that the individual has engaged, is engaging, or is likely to 
engage in criminal activity; 

"(b) when the operation is intended to obtain information about particular speci
fied types of criminal acts, or generally to offer unspecified persons an opportunity 
or inducement to engage in criminal acts, upon a finding that there is reasonable 
suspicion, based on articulate facts, that the operation will detect: past, ongoing, or 
planned criminal activity of that specified type; provided that if, during the course 
of the operation, agents of the Department of Justice wish to offer to a specific indi
vidual-who is identified in advance of the offer-an inducement to engage in a 
criminal act, they may do so only upon a finding that there is a reasonable suspi
cion, based upon articulate facts, that the targeted individual had engaged, is engag
ing, or is likely to engage in criminal activity; . . . 

"4. a failure to comply with the provisions of this statute shall not provide a de
fense in any criminal prosecution or create any civil claim for relief." 

21 Select Committee Report, pp. 389, 397. 
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