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F. \' (,I.IJA TI or~ OF rRO i'C, R T I 0'; fl.Ll TY R t V lEI,: f'? 0([ D'JRr: S 
OF DEr.TH PU;ALTY CASES HJ STATE ;..r'PELLATE CO:.JRTS 

ABS I R.£I.CT 

The r:atiunal Cr::nter for State Co:.n'ts has G'~\'cloped a II:Jdel proport:onality 

review syst(~ to he used by state a~pellate courts. T~~nty-two states require that 

the circu;;lsLlliCt's of till: crime 2.nd def(:ndant. The r;;udel pr('pot-tionality review 

syste~ incllf(jes a badgl'(l!)!ld piper providing guiJelines for- handling critical 

issues in proportionality (t;vic\':s, a pr'utotype qucstivc,naire for gathering case 

data, and a c.o;~tJ:.;t~rilf"d systl2;n fOl" st.ol"ing, seh:cting, and pr'L$.;nting infonTiation 

on drath-el igible cases. The Institute for" Social Analysis cond~cted a prelir:1inJI-y 

evaluation of the develo~~cnt and use of the prototy~e system, primarily through 

inter"vicl'.'s \"';th potEntial users. The proportionality l'eviel'J system \,,'as determined 

to be a sou n d, sop his tic ate d s.y stem h' it h the pot e n t i a 1 0 f ass i s tin 9 s tat e a p pella t e 

courts with proportionality reviews. Weaknesses seen in the system stem from the 

complexity of conducting proportionality reviews and the subsequent complexity of 

the system itself -- difficulties were seen in data collection and the applic3tion 

of scientific techniques to judicial concerns. Implementation of the system has 

begun in two states, but wide adoption is apt to be very slow. This is primarily 

due to a recent Supr'eme Court ruling stating p:-opor-tionality revie\'/s are not 

constitutionally required, lack of need in small states, data collection problems 

in large states, public attitudes toward the death penalty, and minor problems in 

the system itself. Recor;mendations for the sj1stem's application and fur"ther 

research are made in the evaluation report. 
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EVALUATION OF PROPORTIO~ALITY REVIEW PROC(DURES 
OF DEATH PEHALTY CASES IN STATE APPELLATE COURTS 

EXECUTIVE SUi·::.'iARY 

Issues surrounding the dc:ath penalty -- I',h~ther it should be ii:!posed and, if 

so, under what circumstances -- Inve been the subject of heated debate in our 

society for many years. Since the capital punishffient statutes ~ere ruled uncon­

stitutional by the United States Supl'eine Court in 1912 in Fun'1an v. G!~orgi_~1, the 

death pena Hy has been re-es tab 1 i shed in 38 states. The reSdl'g::llce in the 

application of the death penalty is a reflection of the view of the l'~f':C:l'ic3n public 

that (a) sO::1e crii':-ies a1'e so heinous that capital punisll':,t.:nt is the only adequate 

response, and that (b) the death penalty opel'ates, to s~ne degree, as a detel'l'ent 

to premeditated crimes. 

In reinstituting the death penalty, the states n-;vised their statutes to 

decrease the risk of arbitrary and capricious impositions 01 the death penalty, 
~ 

fo11ol-ling Supreme Court guidelines in G!:..e_gg v.~_e_o~=-g5~ and succeeding cases.
L 

These statutes require that each death sentence be reviewed by an appellate court 

to ensure that it is not excessive or !'disproportionate" considering sentences 

given in similar cases. Such a proportionality review involves the comparison of 

a given death penalty case to other similar cases to determine whether the death 

penalty is excessive or proportionate considering the circumstances of the crime 

and the defendant. HOI-lever, the implementation of an effective pl'oportionality re-

view system is no simple matter. For example, since death penalty cases must be 

compared to other similar cases, a proportionality review system has to address 

such thorny problems as I'lhich cases a1'e to be compared to the death penalty case and 

how the comparison is to be made. 

In response to these problems, the national Center for State Courts sought to 

"design and test methods for providing appellate courts with the capacity to 

conduct effective reviel'/s of the comparative excessiveness of death sentences 

sufficient to meet the standards of the U.S. Supl'eme Court.,,3 As envisioned by the 
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national Instit!JLe of Justice (lHJ), Llle sponsOl' of the p1'oject, tilt: (:ffOl't \,;ould 

devise proc{~dures for colldLing infon::aLion on specific ('15e Cli31"acteristics, 

develop m.1ndyr~;~lt:llt infG)':nation systl:i!lS fm-lppellilte COurts that ',';Q!Jld or~J.nize 

and prc:s~nt the inforl'ldtion in a uSI::ful vlay, and explore Ll:chniq%s fOI' i:ntifying 

similal' C3ses Jlld Ui(:i1suring u .. ::.parativc cxcC'ssivc:nt!ss of sent(;llces. Ac(;ordingly, 

the t:ational Center fOr' SLlle COvl'tS (NCSC) pr'l)dured at Pl'ojt~ct's .::nd a prototype 

q!JPstiunnail'e for gjtht:ring Lase i·.fon::ation, a f7:,:,del infun;;ation system for 

stol'ing and sc:ll~ding similar cdses, and a L'Jd,~roUlld paper oth:h'essing u~IlLral 

i s<:,ucs ,1nd pnKC'dun:s. 

Shodly lifter Llle start of the !leSC pl'oject, NIJ also a\o.rded a grant to the 

Institute for Social :'\nalysis to .3~'::.(~SS the de\'elop::.ent and opel'ation of the pro­

porti'Jnality 1'L:vh'l'.' system. Our basic task \'las to deLer:j,ine ho-.'I NCSC developed the 

Pl'otot.ype syst.em -- I'ollat i~,suec; wt::n: ,1ddrpssQd, v,hat r::eLllods ",ere considered, etc. 

-- and hm/, in the <:nd, the propor'tionality system perfOl'med in three expei'imental 

sites (state appellate courts). Unfortunately, these goals could not be fully met 

because, for reasons mostly outside the control of NCSC, the prototy~e proportion­

al ity system ' .... as IlJt implemented in the th1'ee exper'imental states during the course 

of this study. Nonetheless, we concluded that the proportionality review system 

developed by the National Center for State Courts is basically a sound approach, 

and that state appellate courts and others interested in death penalty review 

issues could benefit from knowledge of the review system and how it was developed. 

r·ioreover, as the evaluation progl'cssed, it became clear that the full impact of the 

prototype review system will not be evident for some years: the consideration and 

adoption of proportionality review procedures occurs at an understandably delib­

erate pace. 

Backg1"Ou.r~d of .tll~e Pi'opo~r_tional_ity ~ev.iew.PTo)ec! 

In the Furmlln decision a bare majority held that the death penalty I'las so often 

imposed in an arbitrary and capl'icious manner that it constituted cruel and unusual 

punishment in violation of the eighth amendment. The U.S. Supreme Court called on 
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the stites to institute procedures for i:"posing the d~ath p(:nal ty that I'lould 

provide "a i:"03.ningful basis for disth.guisiling the fe\',' cases in v.hich it is ir"posed 

from the ':;3.ny in I·,hi ch it is not. ,,4 ;:ew St,lttit(?S 1';)' itten to meet th is requi rC:::lent 

",~re pattErned after the Gr:oc,:ria stattlte upheld in the Grcg,9.. decision of 1976. A 

critical part of the Gt:orgia statute n:quin.:s the state supreme :OUI't to detC:lf;Jine 

\·;hether' a lk'ath sentence is (»:cessive or disprnportionate to the p,:;nalty imposed in 

similar CJses, ccnsidt:r~ng both the crime and the defendant. Thus, proportionality 

reviews were incl~ded in the death penalty statute of 22 states. 

For the past eight year's, pr0poi'tionality l'eviews have been conducted in a 

ti"aditianal jJdicial :T.1nner. A group of similar cases is select~d and Llle justices 

conduct a Subjective .1nalysis and r03ding of the facts and background of the simi-

lar cases and thl:: c:se :Jnd'2r 1"c:vieVI. Few standard definitions exist -- the universe 

of cases fro:n ,·;hich sir:lilar c~~es 3.re dra";n usually includes all murder cases, but 

is not :.iIlifom; case infurmation is not standm'di7ed; similar cases are identified 

haphazanlly (most al"e other death penalty cases); and the means fOl' determining 

proportionality are not ~(plicit. Several researchers5 have studied the impact of 

proporti:n~lity reviews and found them wanting; Bowers and Pierce concluded they 

have done lllittle, if anything to l'rrledy the ills of the pre-Y.u,.i"!!1an era.,,6 

The National Center for State Courts set out to develop a prototype propor-

tionality review system that would meet U.S. Supreme Court guidelines and provide 

a IIprincipled" approach to conducting reviews. Three states -- LouiSiana, New 

Jersey, and South Dakota -- agreed to participate in the project and implement the 

prototype system. A nine-member representative Task Force was created to provide 

guidance to the project, particularly in identifying and considering the legal and 

technical issues in proportionality reviews. The project's progr'ess was slow due 

to the deliberation of the Pu)l_ey v. Han"_;_~.? case in \'Ihich the cunstitutionality of 

proportiCtnality revievls '.'las the central issue. Although the Pulley- decision in 

early 1934 decreed proportionality reviews were not constitutionally required, the 

proj~ct products were nearly complete and offered to the states to meet their own 
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stdtutory rf:quirl~:nents. 

[h:sCl'iption of the rrclj'lJI'Linnality Review Sy~t~r~ 

Tile prototype PI",'[Jortic·qal ity revipvl syc,tt::n dc:\!clc,tJl"d by the National Center 

for State Couds is cC'~;)os('d of tlll'ce parts: (1) an issue pilper which provides 

guidelines for Jddl'C'ssing the c(:ntral issues of proportionality revit?'.'ls, (2) a 

questionnail'e to be used fo)" galhl'ring infu),,"dtiGn on (kath-eligible cases, and (3) 

a compute)"iled sy~te:n fo)" storing, selecting, and revil:l'ling the case inf(ln~ation. 

Tile Task force to the pl'oject id-::nti1 ied three issues central to propOl-tion­

ality reviev,'s lind p)-ovidcd guidt~linrs for n~:,olving those issues. 8 The fi)'st issue 

is hOI'" to define the "uni\,CI'se of cases" -- the group of cases that form the 

database of a P)"opOl-tionality review system and f)'om v;llich similal' cases are 

selected to be compared I','ith the case under review. The UniVel"Se of C3ses \'las 

defined as "all cases in 1':111cl1 the indict:;;L'ilt included a de:ath-eligible Chal"ge, and 

a hom i c ide can vic t ion I'.' a sob t a i ned," ex c 1 u din g cas e s I' r vel's e don a p pea 1. T his 

broad definition means the universe should include cases with guilty pleas and life 

sentences, \'II1e:lllel' appealed or not. 

A second issue considel'ed \'Ias how to select cases similar to the case under 

)"eview. The "fact-specific" method was suggested as the simplest and most dil'ect 

manner for selecting cases. Using this method, cases are selected by matching 

their primary aggravating and mitigating circumstances with those in the case under 

l"eview. Thus, a review case in which a fil'st-time offender committed a murder 

during a l-obber), would be compared to cases \.,.ith similar factors. Four altenlative 

methods for selecting similar cases were also suggested. 

The third issue considered by the Task Force was how to determine propor-

tionality and the "fl'equency approach" I·:as suggested. The fl"equency approach 

simply refers to the process I'ihel'eby simi 1 aI' cases are selected and then the 

fl"equency of life and death sentences among them is detel-mined. The Task FOI"Ce did 

not specify how frequent death sentences should be in a group of similar cases to 

conclude that the death sentence in the review case is proportionate, feeling that 
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this detel'm~nation must be left to the discretion of the::ppelia.te CO~lrts and their 

interpretatioll of the intpnord purpose of their state's death penalty statute. 

A sample questionnaire I'/as developed for gdthering infurmation on the 

univel-se of cases. It consi sts of 49 closcd-ended i terns covering infurmat ion on 

the offense, trial data, and victim and defendant data, and gu'idelines for a 

narrative sum~ary and the defendant's sentencing history. 

The co~puterized system stores, sorts, selects, and presents the information 

gathered vi a the quest i anna ires. A manua 1 system us i ng punched cards cou 1 d be used 

instead, if desired. The building and use of the co:r:puterized system is completely 

described in a 1 al-ge user's m:mual. The syste!1' sorts and selects cases quickly and 

displays desired infor~ation Gn the similar casps, particularly the percentage of 

life and death cases. The system is "menu-dl-iven" and easy for a novice to use. 

The original goal of the evaluation was to assess the use of the proportion-

a1ity review system in the three participating states -- Louisiana, New Jersey, and 

South Dakota. Because of the lack of imple-7.entation in these sites, a telephone 

survey \·:as a 1 so conducted vlith potenti a 1 users of the sys tem \',ho were \·/el1 

acquainted with its content and structure. 

At the close of the propol-tional ity review project, South Dakota and New 

Jersey had yet to impose a death penalty under their post-E_~Tman statute. Both 

states, hovlever, had begun the development of a ri gorous sys tem based on the 

National Center for State Court's work. Both had adapted the prototype question-

naire to meet their state's needs and defined the universe of cases in accordance 

with !'leSC's guidelines. Data collection on the universe of cases is planned for the 

neal- future. Irrplementation has been vel-y SlOVI, due to the \':ait fOl- tile Pulley v .. 

Harris decision and the lack of need. ----

Louisiana has conducted proportionality reviews since 1976 in the traditional 

manner, except cases are reviewed on a district-wide, rather than a state-wide 

basis. \~hile the state supreme court justices v:er'e appreciative of the r~ational 
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be impleil.t:nted in Louisiana. This is lJTgely dlle to the lack of ir:pdus horn the 

U.S. Supreme Coud, public J.ttii.lldl~S favori!'g the dt.:.}th pt:nalty (Louisiana's 

justices al-e elected), c:.upport fat' the status quo within the court, and a percep-

tion that gathering informat ion on past cases \'Ii 11 be a formidable task. 

r'lal'yland's Public Defender Office has begun implc:;;enting the prototype 

Pl-oportional ity system for use in ,ippcal ing death penalty cases. rile Court of 

Appeals (r·iaryland's highest Coul~t) 1 imit.ed the universe of cases for l-eviews to 

death sentences only in Ticlln~e_ll v. Sta_t_~, but agreed to considel- others on 

9 appeal. The Publ ic Defender's Office has expanded the universe to include 1 ife 

sentences and has begun collecting infOl-mation l'lith a revised questionnaire. 

Because it was not possible to assess an operational system, key officials in 

ten states v:ere intervie-.,:ed regarding tlleir perceptions of the content and utility 

of the prototype system. The survey included state supreme court justices, court 

administrators, public defenders, and prosecutors. In general, these respondents 

viewed the pl'oportionality l-evieh' system favorably. They felt it \'las a highly 

sophisticated and comprehensive system that \'lOuld be useful in conducting 

proportionality reviews. Objections to the system typically revolved around its 

complexity and the effort requil-ed to build and maintain a computerized system. 

States with a large number of death eligible cases were apt to view the data col-

lection process as difficult if not impossible, while states with few death cases 

felt the system h'as unnecessal'ily cumbel-some and complex. Se'Jel-al )'(?spondents felt 

that adoption of the system h'ould be unlikely in view of the H_art-i_~decision, whne 

others felt it would be useful to help them conform to theil- o\','n state statutes. 

The survey l'espondents raised sOl11e pl-ob1ems related to the application of 

social science techniques to a traditional, judicial value-sifting process. The 

system was viewed as sumewhat difficult to comprehend, but there was no resistance 

to the computerization beyond perceived problems of building the database. 
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Lon_cly_si_o}lS __ J--'l_d )mp_l i_c_a_t i on~ 

In an overall sense, the NCSC prototype proportionality ."eview system is a 

thoughtfully developed system with substantial potential for assisting appellate 

courts in the detenni nat i on of Cl."ltpal-at i ve excess i \ (:!less of death sentences. The 

system essentially meets the objectives and implicit n=quil-(;:ments for propor­

tionality reviews: it suggests means for resolving the central issues of propor­

tiollnlity reviel'ls, provides a pl-inci~led, t:xplicit approach to the conduct of 

reviel1s, appears to COlf,POl-t I'lith constitutional and statutory requireIT;ents, and 

provides appellate courts with the technical tools needed for conducting effective 

and efficient 1'2viel·ls. Although the proportionality reviel1 system is a tnJe 

prototype -- it is the first of its kind, an original model designed to be tested 

and revised by the states as they adapt it to their particular statutes and needs 

-- it should serve as the basic building block for states desiring to implement a 

rigorous proportionality review system. 

Still, the application of the proportionality review system has been slow, a 

function mainly of forces external to the NCSC effort rather than major deficien­

cies of the system itself. In the "Iake of the ~,-a..!-:!~ decision removing the threat 

of a constitutional mandate for proportionality revie'1s, the states may be 

resistant to changing current practices. It has been speculated that some states 

may reconsider their state statutes and eliminate proportionality reviews or may 

conduct them vlith even less vigor. Yet at this time there are 22 states with 

statutory requirements for proportionality reviews and the provisions of these 

statutes must be met. ~Dreover, the current tough stance toward crime taken by a 

sizable segment of the population -- a stance \-Ihich probably undergirds support for 

both the death penalty and the feel ing that retributive justice should not be 

strung out through conplicated and unnecessary appeal procedures -- should not be 

vie'o'led as permanent. Indeed, given the facts uf the matter (i .e., the data on death 

pena 1 ty dec is ions), thel-e nO\'I seeiilS to be a good probabi 1 i ty that the general 

public a,ld legislators \,Iill want a more "pl-oportionate" application of the death 
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penalty in the futLll-e. The system's llJH'XfJected application in il,aryland is also an 

indication of its pot(ntial for multi-faceted J~es. 

But in current form the Plutotype system may be viewed by some states as 

unnecessarily complicated and burdensome. On the one hand, states with few death 

pena lty cases are espec i ally prone to vi evli ng the Pl~ototype system as u-,necessari ly 

detailed, even though building and maintaining the database is a l'elatively simple 

task for these states. Indeed, it is unfortunate that more attention was not paid 

to the development of a simple manual review system, which might be more appealing 

for states with few death cases. On the other hand, states with large numbers of 

death-eligible cases may feel the prototype system is needed yet balk at the data 

collection effort required. Louisiana's situation reflects this -- the court feels 

that building the system I'/ould be difficult because of lack of staff time and money. 

Yet, particularly if the reviews are expanded to statewide, an automated storage 

and selection system may be necessary. Members of the court also welcomed a data 

collection and analysis system which would provide solid information about death 

sentencing state\'Jide. New Jersey has had their first three death sentences imposed 

very recently and expects them to occur regularly. The court is beginning data 

collection now, plans to implement a system patterned after the prototype, and 

wants to avoid being in Louisiana's position two or three years from now. 

In a similar vein, the "packaging" of the system could probably be impl-oved. 

The user's manual is a formidable document, thick and unintelligible to those who 

aloe not computer programmers. r·1uch of the manua 1 is of no i nte.-est to anyone other 

than the individual I'lho \1i11 actually construct the state's system. The issue 

paper and questionnaire alone should provide sufficient information for those 

considering the system's implementation, or ~hose interested in proportionality 

review p.-ocesses. The issue paper is intended for a wide audience; it defines 

pl-oportionality issues and describes the system and its \·mrkings. Yet some of the 

terminology used in the issue paper ... - "frequency appl'oach", "strict empiricism", 

"main-determinants methods", etc. -- may be too academically oriented and not 

-8-



------- -- -........,....--- - • 

t 

.~ 

readily understood by the juJicial commul,ity. 

Recommendations 

made: 

Based upon the findings of the evaluation, the following recommendations are 

• 

• 

• 

• 

Information on the prototype proportionality review system should 
be disseminated to all state appellate courts, emphasizing its 
application and use in terms of relevant state law and functions. 
It is recommended that states consider implementing the system in a 
form designed to meet their needs. 

Assistance to the states currently implementing the system should 
be continued. 

Consideration should be given to the use of the prototype system by 
elements of the judicial community outside the appellate courts, 
particul arly publ ic defenders, prosecutors, and the academic 1 aw 
comnunity. Other uses of the system by appell ate courts beyond 
proportionality reviews should also be considered. 

A long-term evaluation of the prototype systeip's impact should be 
considered, to monitor and assess the operation of the proportion­
ality review system. 
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