R, o ey

100764

U.S. Department of Justice
National Institute of Justice

This document has been reproduced exaclly as received from the
person or organization originating it. Paints of view or opinions stated
in this document are those of the authors and do not necessarily
represent the official position or policies of the National Institute of

Justice.

permission to reproduce this copysighied material has been

granted by
FRI Law Enforcement Bulietin

PR

to the National Criminal Justice Reference Service (NCJRS).

Funther reproduction cutside of the NCJRS system requires permis-
sion of the copyrght OWNer.




January 1986, Volume 55, Number 1

Management 71 Combating Police Stress
By Lloyd L. Bratz

Poelice-Commumnity 8 Stop Child Abuse Through Education
Relations By Michael J. Flaherty

Personnel 7171 Law Enforcement Recruiting—Strategies for the 1980’s
By Kathleen McChesney

Law Enforcement 719 Developing Productive Relationships with Private
Roele Security
By Christopher A. Hertig

Legal Digest 23| Investigative Detention:
An Intermediate Response (Conclusion)

By John C. Hall

30 Wanted by the FBI '

The Cover: —
Police slress is a serious occupational malady
which, it left unchecked, can be devastating to the
officer and the department. See article p. 1. N
L -
Law Enforcement Bulletin

United States Department of Justice Published by the Office of

Federal Bureau of Investigation Congressional and Public Affairs,
Washington, DC 20535 William M. Baker, Assistant Director

Editor—Thomas J. Deakin
Assistant Editor—Kathryn E. Sulewski

The Attorney General has determined that the Art D/re?ior Kevin J. MUIhO”E.md
publication of this periodical is necessary in the Production Manager—Marlethiz S. Black
transaction of the public business required by law ~ Reprints—Robert D. Wible

of the Department of Justice. Use of funds for
printing this periodical has been approved by the
Director of the Office of Management and Budget
through June 6, 1988.

William H. Webster, Director

ISSN 0014-5688 USPS 383-310



Legal Digest

y

Investigative Detention
An Intermedidte Response

(Conclusion)

“...the Court constitutionalized the investigative stop and the
attendant frisk as an intermediate police response between
inaction and overreaction.”

THE FRISK

Apart from the justification for
initiating an investigative stop, clearly
the most litigated issue in the area of
investigative detention is the conduct
and scope ot a frisk. Indeed, the land-
mark case of Terry v. Ohio®S focused
on the authority of an officer to conduct
a frisk because it was the frisk of the
suspects which discovered the guns
and gave the officer probable cause to
arrest. The Supreme Court held:

“... where a police officer observes
unusual conduct which leads him
reasonably to conclude in fight of his
experience that criminal activity is
afoot and that the person with whom
he is dealing may be armed and
presently dangerous ... he is
entitled for the protection of himself
and others in the area to conduct a
carefully limited search of the outer
clothing of such persons in an
attempt to discover weapons which
might be used to assault him.”?®

The authority of officers to con-
duct a frisk is generally challenged by
defendants in criminal cases for the
simple reason that the frisk—as in
Terry—uncovers Weapons or other evi-
dence of crime which the defendants

seek to suppress. There are two gen-
eral arguments: (1) There was no iusti-
fication to conduct the frisk, or (2) the
frisk extended beyond the permissible
scope.

Justification for the Frisk

The Supreme Court has charac-
terized the frisk as .» fourth amend-
ment search, because “even a limited
search of the outer clothing for weap-
ons constitutes a severe, though brief,
intrusion upon cherished personal
security....”® On the other hand, the
Court has recognized that “there must
be narrowly drawn authority to permit a
reasonable search for weapons for the
prot=stion of the officer ... regardless
of whether he has probable cause 1o
arrest the individual for a crime.”®

dust as an investigative stop must
be supported by articulable facts which
establish reasonable suspicion that
criminal activity is afoot, a frisk must
be supported by reasonable suspicion
to believe that the individual who has
been lawfully stopped is “armed and
dangerous.”® As with the reasonable
suspicion to make an investigative
stop, the reasonable suspicion to con-
duct a frisk may be based on facts de-
rived from either firsthand knowledge
or secondhand information and the
logical inferences which an experi-
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enced officer is allowed to draw from
those facts—i.e., the totality of the
circumstances.

However, the justification for a
stop is not necessarily justification for
a frisk, and in each case, an officer
conducting a frisk must be prepared to
point to the specific and articulable
facts which justified that particular
intrusion.

For example, in Ybarra v. lli-
nois,*° police officers had obtained a
search warrant for a tavern based on
reliable informant ‘information that the
bartender was selling tinfoil packets of
heroin. When the officers arrived at the
tavern to execute the warrant, there
were several customers present, in-
cluding Ybarra. The officers immedi-
ately conducted a pat-down search of
the customers for weapons. The officer
who frisked Ybarra felt what he de-
scribed as “a cigarette pack with ob-
jects in it.” After frisking the remaining
customers, the officer returned to
Ybarra and removed from his pants
pocket what turned out to be a ciga-
rette pack containing six tinfoil packets
of heroin. The prosecution offered sev-
eral arguments to support the discov-
ery of the heroin, including the two-
pronged argument that the officer was
entitled to frisk Ybarra for weapons un-
der the Terry doctrine and that the frisk
yielded probable cause to believe that
Ybarra possessed narcotics justifying
the seizure and search of the cigarette
pack. The Supreme Court did not ad-
dress the second. prong because the
initial frisk of Ybarra “was simply not
supported by a reasonable belief that
he was armed and presently

dangerous....”®" The Court noted sev-
eral factors which were significant:

(1) When the officers entered the
tavern, there was sufficient
lighting to observe those present;

(2) The police did not recognize
Ybarra as a person with a
criminal history or as one who
might be inciined to assault
them;

(3) Ybarra's hands were empty and
he gave no indication of
possessing a weapon; and

(4) Ybarra was not acting in a
threatening mariner.

Balanced against these factors,
the Court ruled that “the State is
unable to articulate any specific fact
that would have justified a police offi-
cer at the scene in even suspecting
that Ybarra was armed and
dangerous.”® The Court concluded:

“Nothing in Terry can be understood

to allow a generalized ‘cursory

search for weapons’ or, indeed, any
search whatever for anything but
weapons. The ‘narrow scope’ of the

Terry exception does not permit a

frisk for weapons on less than

reasonable belief or suspicion
directed at the person to be
frisked...."%3 '

Undoubtedly, the Ybarra decision
reflects the fact that Ybarra was in a
public place along with other custom-
ers at the time he was subjected to the
frisk. The case does not preclude the
possibility that police may be justified
in frisking people located on the prem-
ises where a search warrant is being
executed. Clearly, such action would
be justified so long as the officers can
point to specific factors which caused
them to reasonably suspect that the
person frisked was armed.




“...an officer conducting a frisk must be prepared to point to the
specific and articulable facts which justified that particular
intrusion.”

The factors which suggest the
presence of danger to an officer are
immeasurable. But it can be instructive
to consider some of those which have
been approved by the courts.

Specific Information
it is difficult to imagine a stronger

indication of danger to an officer than
specific information derived from
witnesses or other reliable sources
that a person is armed. In Adams v.
Williams,®* the Supreme Court upheld
the frisk of a person by an officer who
had just received information from a
reliable informant that the suspect pos-
sessed narcotics and had a gun in his
waistband. Following a review of the
factors justifying the officer’s reliance
on the hearsay information received
from the informant, the Court
reasoned:

“Under these circumstances the

policeman’s action in reaching to the

spot where the gun was thought to

be hidden constituted a limited

intrusion designed to insure his

safety, and we conclude that it was

reasonable.” %

Suspicious Bulges

A second factor which may justify
a protective frisk is the observation of
a suspicious bulge in the suspect’s
clothing. In Pennsylvania v. Mimms,®®
officers stopped an automobile with an
expired license plate and ordered the
operator to exit the vehicle. When
Mimms got out of the car, one of the
officers observed a “large bulge” under
his sports.jacket. The officer frisked
Mimms and discovered a loaded re-
volver in his waistband.

After considering and upholding
the authority of the officers to order
Mimms out of the car, the Supreme
Court considered the validity of the
frisk, which was triggered by the offi-

cer’'s observation of the suspicious
bulge:
“The bulge in the jacket permitted
the officer to conclude that Mimms
was armed and thus posed a
serious and present danger to the
safety of the officer. In these
circumstances, any man of
‘reasonable caution’ would likely
have conducted the ‘pat-down.”™%’
It is interesting to note that in the
Mimms case, the facts which justified
the initial stop did not suggest the
presence of weapons or any threat to
the officers. The observation of the
suspicious bulge in Mimms’ clothing
was sufficient by itself to justify the
frisk.

Nature of Suspected Criminal
Activity

Although the reasonable suspicion
which justifies a stop does not auto-
matically justify a frisk, in some in-
stances the very nature of the sus-
pected criminal activity may suggest
the presence of weapons. A good ex-
ample is Terry v. Ohio,%® where the Su-
preme Court upheld the frisk of three
men suspected of planning to commit
a store robbery. The Court held that
the actions of the three men were con-
sistent with the officer's hypothesis
that they were contemplating a rob-
bery, “which, it is reasonable to as-
sume, would be likely to involve the
use of weapons.”®® Thus, the reason-
able suspicion supported not only the
belief that criminal activity was afoot
but also that those engaged in that ac-
tivity were armed and dangerous.

Clearly, officers would be justified in
conducting a frisk of a person sus-
pected of involvement in criminal activ-
ity which ordinarily involves the use or
threatened use of weapons. The pres-
ance of weapons may be reasonably
inferred from the nature of the criminal
activity.

More difficult issues arise when
the suspected criminal activity does
not—standing alone—support a rea-
sonable presumption that weapons are
present. It is not sufficient for the offi-
cers to simply point to the seriousness
of the criminal activity. For example,
the courts have declined to adopt as a
general premise that those who deal in
narcotics are armed and dangerous,
notwithstanding the conceded serious-
ness of the crime and the fact that nar-
cotics offenders are in fact often armed
and violent.® In those instances, offi-
cers must be capable of factually sup-
porting their suspicions that a suspect
is armed. The reasonableness of those
suspicions may be supported by the
officer's - prior experiences in
investigating similar types of activity,'®!
as well as the officer's personal obser-
vations of the suspect and his de-
meanor, but will not be presumed sim-
ply because of the seriousness of the
suspected criminal activity,

Discovery of Weapons

When officers observe a weapon
in the vicinity of one who has been
lawfully stopped, they may reasonably
suspect that other weapons are pres-
ent which pose a threat.

In the recent case of Michigan v.
Long, % police officers conducted a
frisk after observing a large hunting
knife on the floorboard of an automo-
bile, the operator of which appeared to
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“...officers would be justified in conducting a frisk of a person
suspected of involvement in criminal activity which ordinarily
involves the use or threatened use of weapons.”

be under the influence of some intoxi-
cant. In evaluating the officers’ actions,
the Supreme Court noted:
(1) The hour was late;
(2) The area was rural and isolated;
(3) The individual being investigated
appeared to be under the
influence of some intoxicant; and
(4) The officers conducted the frisk
only after they observed a large
hunting knife in the interior of the
car.

The Court reasoned that it was
not unreasonable for the officers to
take “preventive measures to ensure
that there were no other weapons
within Long's grasp before permitting
him to reenter his automobile.”1%?

in such cases, it is irrelevant that
the weapons observed may be lawfully
possessed by the suspect. As the
Court has explained:

“The purpose of this limited search
is not to discover evidence of crime,
but to allow the officer to pursue his
investigation without fear of
violence, and thus the frisk for
weapons might be equally
necessary and reasonable, whether
or not carrying a concealed weapon,
violated any applicable state law.”'%*

Various other factors have been
considered by the courts as significant
in justifying a frisk, including the offi-
cer's prior expertise with a suspect,*®®
extreme nervousness of the sus-
pect,' or furtive gestures or
movemerits.'®” An officer must be able
to recognize and articulate in a given
case the reasons for suspecting that
weapons are present, and then, he
may conduct a weapons search limited
in scope to this protective purpose.*®®

26 '/ FBI Law Enforcement Bulletin

Scope of the Frisk

The frisk of a person, though law-
ful at its inception, may nevertheless
offend the fourth amendment if the po-
lice action exceeds the boundaries
necessary to accomplish its purposes.
The sole object of a frisk is to deter-
mine whether a weapon is present and
to neutralize the threat of physical
harm to the officer and others. Two is-
sues are significant: The breadth of
the frisk, i.e, now extensive an area
may be searched, and how /intensive
may the search be within that area.

Breadth of the Frisk

The decision in Terry v. Ohio
made it clear that a person. suspected
of possession of a weapon may be
subjected to a frisk. The facts in Terry
did not require the Court to go beyond
the issue of frisking the person, and in
fact, the Court specifically noted that
limitations with respect to the scope of
the frisk would best be developed “in
the concrete factual circumstances of
individual cases."!%®

In two cases after Terry, the Court
approved what may be described as
limited extensions of the protective
frisk where the safety of police officers
was at stake. In Pennsylvania v.
Mimms,"'° the Court held that police
may order persons out of lawfully
stopped automobiles and may frisk
them if there is reasonable suspicion

to believe they are armed. Although -

the Mimms decision did not reduce the
standard of justification for a frisk, it
approved an incremental increase in
the control the officer could exercise
over the detainee. The Court reached
its decision by balancing the fourth
amendment interests of the person
who is already lawfully detained
against the legitimate need for pro-
tecting police officers engaged in auto-
mobile stops. Recognizing the “inordi-

nate risk confronting an officer as he
approaches a person seated in an
automobile. .. """ the Court concluded
that any additional intrusion occa-
sioned by the action of ordering that
person out of the vehicle is de mini-
mus. In Adams v. Williams,""? the
Court approved the action of an officer
who, acting on an informant’s tip that
the suspect possessed narcotics and
had a gun in his waistband, reached
into an automobile and removed the
offending weapon without so much as
a preliminary pat-down. Although nei-
ther of the two cases specifically
broadened the scope of a frisk, each
demonstrated a sensitivity on the part
of the Court to the risks which confront
law enforcement officers engaged in
investigative detentions.

The Court squarely confronted the
issue in the recent case of Michigan v.
Long.""® Police officers on patrol at
night in a rural area observed-a car
speeding and driving erratically. When
the car turned onto a side road and
swerved into a ditch, the officers ap-
proached it to investigate. By the time
the officers reached the car the only
occupant, Long, had exited the vehi-
cle, leaving the driver's door open.
Long did not respond initially to a re-
quest for his operator’s license, but
complied when the request was re-
peated. When ane of the officers
asked for the vehicle registration, Long
again did not respond until the request
was repeated, and then he turned from
the officers and walked back toward
the open door of the vehicle. (One of
the officers later testified that Long ap-
peared to be under the influence of
some intoxicant.) Through the open
door of the car the officers observed a
large hunting knife on the floorboard of




the driver's side. Long was immedi-
ately subjected to a frisk which re-
vealed no weapons, and one of the of-
ficers shined his flashlight into the
interior of the car where he observed
something protruding from beneath the
armrest of the front seat. Closer exam-
ination disclosed that the object was
an open pouch containing what ap-
peared to be marijuana. Long was
then arrested, and a further search of
the car revealed 75 pounds of mari-
juana in the trunk. The Michigan Su-
preme Court reversed Long’s convic-
tion for possession of marijuana on the
grounds that the search of the interior
of the car could not be justified as a
protective search for weapons, and the
remaining evidence was discovered as
a result of the initial fourth. amendment
violation.

In reversing the decision of the
Michigan court, the Supreme Court de-
fined the issue as “the authority of a
police officer to protect himself by con-
ducting a Terry-type search of the pas-
senger compartment of a motor vehi-
cle during the lawful investigatory stop
of the occupant of the vehicle.”!!*

Referring to earlier decisions
which had given deference to the
needs of law enforcement officers to
protect themselves while engaged in
investigative detentions,'’® as well as
fuli blown arrests,%® the Court ruled
that the case law supports the principle
that threats to the police may arise
from the possible presence of weap-
ons in the “area surrounding a
suspect,”''” as well as on the person.

Accordingly, the Court concluded:

“.. the search of the passenger
compartment of an automobile,
limited to those areas in which a
weapon may be placed or hidden, is
permissible if the police officer
possesses a reasonable belief ...

that the suspect is dangerous and
the suspect may gain immediate
control of weapons.”!8

In reaching its conclusion, the
Court rejected the apparent assump-
tion of the State court that Long was
effectively under control of the officers,
and therefore, could not gain access to
any weapon that might be in the car.
The Court gave three reasons for its
view that the need for the weapons
search continues:

(1) The suspect, even though
detained, may nevertheless
break away from police control
and retrieve a weapon;

(2) If the suspect is not under arrest,
he will eventually be permitted to
reenter his automobile where he
will then have access to any
weapons inside; and

(8) Even during the course of the
detention, the suspect may be
allowed to reenter the vehicle
before the investigative detention
has been concluded.

In_either case, the officer remains vul-
nerable to the threat posed by the pos-
sibie presence of weapons, and the
fact that the suspect is not under a full
custodial arrest heightens that risk.
The Long decision is an interest-
ing case for at least three reasons.
First, it represents an effort by the
Court to establish a bright-line rule to
govern situations where an officer has
to make a “quick decision as to how to
protect himself and others from possi-
ble danger.”'"® Second, it signifi-
cantly—and logically—expands the
scope of the frisk for weapons as origi-
nally enunciated in the Terry case and
recognizes that “suspects may injure

police officers and others by virtue of
their access to weapons, even though
they may not themselves be
armed."'2% Accordingly, the frisk for
weapons may extend into the area sur-
rounding the suspect. And third, the
decision recognizes the authority of
the police to seize evidence or contra-
band other than weapons lawfully dis-
covered during a valid frisk. The Court
held:
“If while conducting a legitimate
Terry search of the interior of the
automobile, the officer should, as
here, discover contraband other
than weapons, he clearly cannot be
required to ignore the contraband,
and the Fourth Amendment does not
require its suppression in such
circumstances."®!

Implicit in the Long decision is the
authority to examine the contents of
any containers within the area of the
suspect, or within the passenger com-
partment of his vehicle, capable of
containing weapons. Presumably that
authority would not extend to locked
containers where immediate access to
weapons would not exist, but the issue
remains unresolved.

Although the permissible breadth
of the frisk has now been defined by
the Supreme Court, there remains the
issue of the permissible intensity of the
frisk within that area.

Intensity of the Frisk

Because the sole object of a frisk
is to locate weapons, the intrusion
must be strictly limited to accomplish
that object, and no more. A lawfully ini-
tiated frisk is unlikely to generate a
challenge to the intensity of the frisk if
a weapon was in fact located. The is-
sue is more likely to arise when an offi-
cer conducts a frisk for weapons and
discovers other items of evidence or
contraband. As noted in the Long deci-
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“...Jaw enforcement officers [should] limit the intensity of a frisk
for weapons to the level necessary to accomplish the purpose
for which it is intended.”

sion, the evidence or contraband thus
discovered will be admissible if the
frisk did not exceed permissible
bounds; however, the defense may
contend that the officer went further
than reasonably necessary to assure
that. no weapons were present.

In United States v. Vaughan,
narcotice task force agents stopped
several suspects during the course of
a narcotics investigation, One of the
suspects, Vaughan, was carrying a vi-
nyl briefcase which was seized by one
of the agents and opened, disclosing
some documentary evidence of a drug
smuggling operation. One of the is-
sues raised by the defendant was the
opening of the briefcase by the agent.
The Federal appellate court sustained
the trial court’s suppression of the evi-
dence. In response to the Govern-
ment's assertion that the search was
justified as a protective frisk, the court
stated that "the agents could have felt
the briefcase without opening it to see
if any weapons were in it and that the
opening of the case to search further
was not justified.”'®® In the court's
view; the briefcase was sufficiently soft
and thin that any weapons could have
been felt through the cover, In simple
terms, the frisk was justified at its in-
ception, but the agent went further
than necessary to accomplish his
purpose.

A similar issue arises when a law
enforcement officer pats down a sus-
pect for weapons and removes other
evidence or contraband instead. There
are two possible justifications for the
seizure of the items.

First, the officer may be able to
satisfy a reviewing court that he rea-
sonably believed that the object he felt
during the pat-down could have been a

122
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weapon of some type. In considering
this argument, it should be remem-
bered that the Supreme Court has held
that the validity of the frisk is not de-
pendent upon whether a weapon.is
possessed legally under State law,
Therefore, the. officer is not limited to
checking only those objects’ ordinarily
covered by concealed weapons stat-
utes (e.g., firearms). An unidentified
object which could reasonably be used
as a weapon against the officer can
and should be removed from the sus-
pect. If the object turns out to be evi-
dence or contraband—rather than a
weapon—the admissibility of that evi-
dence in any subsequent prosecution
will depend on the ability of the officer
to articulate his reasons for believing
the object he felt could have been a
weapon of some type warranting
closer examination.'24

The alternative justification for the
seizure is a probable cause argument:
Assuming the officer was justified in
conducting a frisk for weapons, what
he perceived through the sense of
touch established probable cause to
believe the suspect possessed evi-
dence or contraband. The Supreme
Court has never addressed this issue,
but the concept is consistent with the
general principle that probable cause
may be based on the sensory percep-
tion of an officer as interpreted in light
of his knowledge and experience.

In Ybarra v. lllinois,"®® an officer
engaged in executing a search warrant
for heroin at a tavern removed a ciga-
rette pack containing heroin from a
customer who was being frisked for
weapons. The State did not seek to
justify the seizure by contending that
the officer thought the object he felt
was a weapon. Rather, the State con-
tended that given the officer's: knowl-
edge of the nature of the evidence de-
scribed in the warrant, the pat-down

yielded probable cause to believe
Ybarra was carrying narcotics. The Su-
preme Court did not reach that issue
because it considered that frisk un-
justified at its inception because there
was no reasonable suspicion to be-
lieve Ybarra was armed. However,
there is no logical basis for believing
that the Court would not accept the
concept that objects felt, or otherwise
perceived, during the course of a valid
frisk can establish the probable cause
necessary to extend the intrusion.
Tne important lesson for law en-
forcement officers is to limit the inten-
sity of a frisk for weapons to the level
necessary to accomplish the purpose
for which it is intended. As the Su-
preme Court stated in Terry v. Ohio:
“... a search which is reasonable at
its inception may violate the Fourth
Amendment by virtue of its intol-
erable intensity and scope."'2?

CONCLUSION

Terry v. Ohio and its progeny do
not create a new category of searches
and seizures. Undoubtedly, from the
earliest days of our country, law en-
forcement officers have conducted
vrief stops of individuals to investigate
suspicious activities, not because
there was some specific statutory or
constitutional language authorizing it,
but because common sense sug-
gested that it was a normal part of their
duties to detect and prevent crime.
The Terry case did two things: (1) it
recognized that even apart from an ar-
rest, police action which deprives a
person of his freedom of move-
ment—however temporary—is gov-
erned by the fourth amendment's pro-
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scription against unreasonable
searches and seizures; and (2) it rec-
ognized that in appropriate circum-
stances, such activities can be reason-
able, even in the absence of probable
cause to arrest. In short, the Court
constitutionalized the investigative stop
and the attendant frisk.as an intermedi-
ate police respornse between inaction
and ovetreaction.

The reasonableness standard
which governs every aspect of an in-
vestigative detention reflects the need
for flexibility in graduating police re-
sponses to the demands of any partic-
ular situation; but responsibility is the
ever-present companion to authority,
and that same flexibility imposes a
heavy burden on law enforcement offi-
cers to tailor their actions to the cir-
cumstances of each case.

The Constitution does not require
a police officer confronted with possi-
ble criminal activity to choose between
the two. alternatives of making an ar-

rest {(when probable cause may be ab-
sent) or walking away (allowing a
crime to occur or a criminal to escape).
The investigative detention doctrine
provides an intermediate response
which, in the appropriate circum-
stances, constitutes the “essence of

good palice work."'?7 BB
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Cross Keys

Officials at a Pennsylvania correc-

tional institution discovered a hand-

made cross hanging around the neck
of an inmate. The cross was fashioned
using two handcuff keys and g leg iron

key, as shown.

(Submitted by the Pennsylvania De-
partment of Corrections)
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