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This publication is designed to explain the rather complex legal
principles and procedures inherent in the military justice system. Its aim
is to assist commanding officers, executive officers, legal officers and
discipline officers in discharging their responsibilities under the Uniform
Code of Military Justice. In some cases the explanations of law have been
somewhat over-simplified for the purpose of clarity and represent only
general rules. There may be some uncommon situations where the general
rule does not properly resolve the problem. Accordingly, this publication
should not be utilized without supplementary legal research.

Published by the NAVAL JUSTICE SCHOOL PRESS, NEWPORT, R.I.






BASIC MILITARY JUSTICE HANDBOOK

TABLE OF CONTENTS

SECTION ONE -~ EVIDENCE

PAGE

CHAPTER I: INTRODUCTION TO EVIDENCE o + o o o o o o o o o o o o 1-1

CHAPTER II:  THE LAW OF PRIVILEGES .« o « o o o o o o o o o o o o 2-1

CHAPTER III: THE LAW OF SELF-INCRIMINATION . o o o o o o o o « o 3-1

CHAPTER IV:  SEARCH AND SEIZURE ¢ o « o & o o o o o o o o o o o o 4-1

CHAPTER V: DISCOVERY AND REQUESTS FOR WITMESSES o - o « o « o « 5-1

SECTION TWO -- PROCEDURE

CHAPTER VI:  MILITARY JUSTICE INVESTIGATIONS .« o o o o o o o o 6-1
CHAPTER VII:  INFORVAL DISCIPLINARY MEASURES:

NONPUNITIVE MEASURES ¢ « o o o o o o o o o o o o o o 7-1

CHAPTER VIIT: NONJUDICIAL PUNISHMENT o o - « o o o o o o o o o o @ 8-1

CHAPTER IX:  INTRODUCTION TO THE COURT-MARTTIAL PROCESS . . . o - 9-1

CHAPTER X: THE SUMMARY COURT-MARTIAL o o o o o o o o o o o o o  10-1

CHAPTER XI: THE SPECIAL COURT=-MARTTAL o o o o o © o o o o o o o 11-1

CHAPTER XIIs POTENTIAL PROBLEMS OF THE SPECIAL COURT-MARTIAL
CONVENING AIJTHORITY © © o o o o © © © © © o 0 o0 o0 o 12_1

CHAPTER XIII: PRETRIAL ASPECTS OF THE GENERAL COURT-MARTIAL. . . o 13-1

CHAPTER XIV: REVIEW OF QOURTS-MARTTAL ¢ &5 o o o o o o o o o o o 14-1

NCJRS
SEP g 1988 i

ACQUISITIONE |



CHAPTER XV:

CHAPTER XVI:

CHAPTER XVII:
CHAPTER XVIII
CHAPTER XIX:
CHAPTER XX:
CHAPTER XXI:

CHAPTER XXII:

CHAPTER XXIII:

SECTION THREE ~- CRIMINAL LAW

BASIC CONCEPTS OF CRIMINAL LIABILITY . . . .

PARTIES TO CRIME: PRINCIPALS AND ACCESSORIES
APTER THE FACT . ¢ o = o o o o o o o o o o o

SOLICITATIONS, CONSPIRACY AND ATTEMPIS . . .

: LESSER INCLUDED OFFENSES . o = s« o o o o o o

PLEADING . ¢ o« « o o 2 o o o o o o o o o o @
ORDERS OFFENSES AND DERELICTION OF DUTY .

DISRESPECT . o« « o o o o o o o s s o s o o o
ABSENCE OFFENSES . o o« o o o o o o o o o o o

THE GENERAL ARTICLE: ARTICLE 134 . . . . &

CHAPTER XXIV: CONDUCT UMBECOMING AN OFFICER AND GENTLEMAN
CHAPTER XXV: ASSAULTS ., -« o o o o o o o o o o o o a o o o
CHAPTER XXVI: DISTURBANCE OFFENSES . . o o ¢ o o ¢ o o o o
CHAPTER XXVII: CRIMES AGAINST PROPERTY . o o« o o o o o o o
CHAPTER XXVIII:DRUG OFFENSES . ¢ o o o s o o o o o o o o o
CHAPTER XXIX: DRUNKENNESS . . ¢ o ¢ o s s s s o o o o o o
CHAPTER XX¥: MISCONDUCT BY A SENTINEL OR LOOKOUT . . . .
CHAPTER XXXI: BREACHES OF RESTRAINT . . . o ¢ o o s o o o

CHAPTER XXXII:

FALSIFICATION OFFENSES . ¢ o o o o s o o o

CHAPTER XXXIII:DEFENSES . o o = ¢« o o o o o o o o o o o o o

CHAPTER XXXIV:

FRATERNIZATION AND SEXUAL HARASSMENT . . .
SECTION FOUR:

GLOSSARY OF WORDS AND PHRASES

SECTION FIVE:

~ COMMON ABBREVIATIONS USED IN MILITARY JUSTICE

PAGE

15-1

16-1
17-1
18-1
19-1
20-1
21-1
22-1
23-1
24~-1
25-1
26-1
27-1
28-1
29-1
30-1
31-1
32-1
33-1
34-1



BASIC MILITARY JUSTICE HANDBOOK

SECTION ONE -- EVIDENCE

PAGE

|
1
=

CHAPTER T: INTRODUCTION TO EVIDENCE: cccoacccosocaoscccooosssaons

A. General...occecococcooososoccccoocooncacsooscscosssscansoaceo
B. Sources of the law of evidenCe..occcoococccsscccsscoscssocos
C. Applicability of the rules of evidence..ccccocococaccsocse
D. The forms of evidenCce..ccoccooscaoascscccocosssscsoocasso
1. Oral evidenCe...cccococoooooocccocssooocccscoscosooca
2. Documentary evidenCe.coscccsscocccccscccssccoacocsss
3. Real evidenCe..ccccooscosoccoooscosoacocsocasosoonone
4, Demonstrative evidenCe....coecccoooococcocscsoococsccscos
E. Types of evidencesccocoosccccccccccosooccoococosoosssssss
1. Direct evidenCee.cococossccooooacocoaacocascoossssocoasoos
2. Circumstantial evidence..ccsoccccccccascccccccscccsss
F. Admissibility of evidence..c.cccscocccoccossssacocnosccscos
1. AuthenticCityeceoooccssccocososssoccocosscccocsccaanscss
2. ReleVanCy ocoecscoossssssssccacascccocooooosansoaooeso
3. CompetenCyoooosssccococonsccoaacooooooooooocecooonscs
G. Admissible evidence filterS.coccoccococcocscoccccoscasasssaacso

T T‘T‘T‘T‘T‘T‘H‘F‘H‘h‘h‘h‘k‘k‘
AU DBDWWWWWWWWN R

CHAPTER II: THE LAW OF PRIVILEGES.:cccco0ccccacccesoscsccssonooocs 2-1

Introduction to the law of privilegeS.ccccccccssoccaccoss 2

Husband-wife privileg€.ccccscsssscococccccscscosssssccocso 2

Lawyer~client privileg€.ccccocccccccsoccoccosooaoescosccos 2-
2
2
2

°

Clergy-penitent privilege..cccocccccccccoccoscaosssccccocs
Informant privilegecocccsccsocccccosocccoosaoascossonooscs
DOCtor"patient privilegeooocaoooooooooooooooaooooooeaooeo

°

"IZIL’JUOOU'J:I’

CHAPTER III: THE LAW OF SELF-INCRIMINATIONccoococococoosssccccocoos 3-1

A, Article 31 of the Uniform Code of Military Justic€...coc.o
1, TeXtooooooooo0o000o0ossosansoscoooosooanooosoasssoosso
2. General diSCUSSiONcccocscccecscsccacsccccoscoccsccsss
3. To which interrogators does article 31 apply?ccccooe
4, Application to other interrogatOrs...ccccccccsccecocs
5. Who must be warned?.ccccccccccssscccsooassscssococoo
6. The warning as to the nature of the offensecc.ccocs-
7. Warning of the right to remain silent..cccccccccccocs
8. Warning that anything said may

be used against an accused Or sSuSpeCt.cccccecccscoscss

9. Timing/cleansing warningSc.ccccoccccoccocccccccscssscocs

10. Equivalent actS.cccececcccococsccaccsocccacssccssosos

11. Body fluidScccecoccsccscccaccscocscsoocacsccsoccocooss
12. Applicability to nonjudicial punishment

(article 15) hearingS.cceccecccscccccccscssacccoccaoa

13. Understanding the article 31(b) warning...ccccccccss

U)u)u)%)uJUJU)u)
N N P N e

wu(.iou
~N OV

(i.)w
0~

I-i



:

PERPFEPFRPOOOO

B. The right to counsel..... cceoosan caoscaoce cccoocescoan cooo 3-8
1. Miranda/Tempia rightS.ceoeccocsccscocococscocsossocosas 3-8
2. Counsel warningS.cocecooe cocoscooccconoescaossosaaana 3-9
3. Custodial interrogatiOn...seececesccccccsocsccsscascsae 3-9
4. The prosecution's burden..ccoccecccoccasscccosance ooo 3-1
5. Understanding of rightS.ccccccecocccccocccoccccscccaons 3-1
6. Notice to counsel..coccecoccscccccas cessss sossecccns 3-1
C. Right to terminate the interrogatiON....ccceoe ccsscscasss 3-1
D. Factors affecting voluntariness......... esoccccoosoncoooo 3-1
1. Threats Or PromiSeS..ccceccoccesscsscsscoocoossoosoa 3-1
2. Physical force...cccccccacss eoseoscscsoasosaccosccse 3-1
3. Prolonged confinement or interrogatiON.ccsccccccocsaos 3-1
E. Consequences of violating the rights
against self-incrimination........ esscoose csccsccccsssccae 3-11
1. Exclusionary rul€....cooo. escocscccoosoos0cac0c0s00oo 3-11
2. Fruit of the poisonous tree...c.co.o.. cecscccccccoccas 3-12
F. Grants Oof immMINity.cccceseccacccccccsss eoo0oc0sc0sac00s 0o 3-12
1. Who may issue grants of iMMINity.c.ececcocccocccoccoco . 3-12
2. Types Oof imMUNity.ccecoosccccccooss cooooce coococacoo 3-13
3. FOmS.ccccccoca coeesccscscscosos cecocccoasnso seessono 3-13
4. Language of the grant.c.ccocsoo ccscccsacccccascococaa 3-13
5. Other problemS..ccccsccccccccccsaans coooccccscsscoso 3-13
CHAPTER 1V: SEARCH AND SEIZURE:::ccccoccooscccccsccaccacsascasca oo 4-1
A. Sources of the law of search and seizur€...cccccccooo cose 4-1
1. United States Constitution, Amendment IV..cccoooceocs 4-1
2. HManual for Courts-tartial,1984....... cocsccaccseancos 4-3
3. Purpose and effect.ccccccccccccs coascoacccacaceccan o 4-3
B. The language of the law of search and seizur€....cccccoeo 4-3
1. DefinitionSccccececsccscccccsos cscsccencoccsscccacosa 4-3
8. Search ccececcccoccccssos cecssssss cccocoocosos oo 4-3
b, Seizur€...ccccccaes ecoc000000000000000 ecssoscoocoo 4-4
C. Probable cause tO searChoccccscccccos sscscccans 4-4
d. Probable cause to apprehend....cseccccccccoe coo 4-4
e. Civil liabilitY.eeccescccccccases cocosssscsesss 4-4
f. Capacity of the searcher...cccccscccccccccccas . 4-5
g. Objects of a search or seizure..... cosssossncse 4-6
C. Categorization of searcheSc..cccscossccscccocos cecoccccoan 4-6
D.  Searches based upon prior authorization..cccescccccocse aos 4-7
1. Civilian search warrantS.c.ccecoccocccccsscoccccoa sass 4-7
2. Jurisdiction in searches authorized by
competent military authority..ceeccocococococcscocooo 4-7
3. Jurisdiction to authorize searcheS..cceoecoccoo coceoe 4-8
a. Jurisdiction over the person.c.cco.oo. cscesscccs 4-8
(1) CivilianS.cccecooccocccoos csececcscssssssas 4-8
(2) MilitaXy.eceeesoss cscccccncacasacnoo cecscse 4-8
b. Jurisdiction over property.scccccccocsocse cocosoo 4-8
E. Delegation of power to authorize searcheS...ccccoccccscss 4-11
F. The requirement of neutrality and detachmentsS....ccccooee 4-11
G. The requirement of probable caus€.c.s.coccooo cceoaa ccooaoco 4-12
H. Execution of the search authorization..ccecceccccesccsccocs 4-15

I-ii



Appendix
Appendix

Appendix
Appendix

Appendix
Appendix

The use: of drug detector dogS..oe.. cossccocccccccscasocoos
The vse of 2 yriting in scarch authOrisEilClleeescaeess .o
Searches Joviul vaideass yolor anthernrotad

but requiring probable causS€c.ccccacocss sescocscooessssao .
Searches not requiring probable CauS€scococccosccocccscssocss

1.

Searches upon entry to or exit from U.S.
installations, aircraft, and vessel abroad..c.csoscee
Consent searcheS:s.csooooccoscocccoccscccosoosssssss
Stop and friskeccceocsccccscccococsscocsscossoscassos
Search incident to a lawful apprehension.....co.. coo
Emergency searches to save life or for

related pUrpPOSES.ccoscsoccocosccocsscocssocossococssso

"Plain view" seizur€.cs.ccocccaos css00cccosccacccscsesscacoa
Body views and intrusionS...ccccccccccacocss cssv0ss0000000
Inspections and inventorie€S...ccscccccsccccosccsscss cesse

10
2.
30

General considerationS.cccsccococcccsccccocscssooossssse
INSPeCtionS.ccssacococoocoocococoscococoococascancsas
InventorieS..ooceooe cocacocacocascocc s s anniia000000s

I SAMPIE SEARCH AND SEIZURE INSTRUCTION: ... cooo
II-a FINDING THE EXISTENCE OF PROBABLE

CAUSE TO ORDER A SEARCH.:.ccccoccccoccssss cesccs

II-b SEARCH AUTHORIZATIONS: INFORMANT ADDENDUM. . . ...
IT-c SEARCHES: DESCRIBE WHAT TO

ICOK FOR AND WHERE TO LOOK:.:cccoosccccocaas 6c0oco

IIT RECORD OF AUTHORIZATION TO SEARCH::ccccccccccss
v REQUEST FOR AUTHORIZATION TO

CONDUCT SEARCH AND SEIZURE:c.cccccccscscscsscscs

Appendix V CONSENT TO SEARCH.. ... seooo00ececo0secoesoesess
Appendix VI URINALYSTIS CONSENT FORM. ¢ 0 0 ¢ 000 c00cco0ecooc0sses

CHAPTER V: DISCOVERY AND REQUESTS FOR WITNESSES:.:ccoooo 600000000000
Introduction to discovery..coooo coooo0o0b000000000000000 88
Methods of discovery..cecoscocecsacccoccssasccocooscasoaoocoo

AO
BQ

10
2.
3.

40
50

Right to interview witnesseS:.cocococococccsccscsssssascsas
Pretrial investigation, Article 32, UCMJcccsocccooss
Documents and other information

possessed by the prosecution..cccoccecsscscscccccsssss
DepositionS.coesocscccsocccsssoconocsooasossascoscossns
Prior statementsS..ococcocceccccccccocsasscsscacoscoosos

Requests for witnesseS..coccsccacooccsceccoooooccassasano

1.
20

CompulsOry ProCeSSceoecocoococscsccoocossscosccsoasaoaasa
Process for determining who

who will be called as WitheSScccococcccoococccssssccoco

I-iii






Basic Military
Justice Handbook
Evidence

Rev., 4/85

CHAPTER T
INTRODUCTION TO EVIDENCE

A. General. It has long been recognized that a legal proceeding is one
of the most important events in the lives of those who gain or lose by its
outcame. Hence, the information received by those charged with deciding
the facts in a particular case should be the most reliable, trustworthy,
and accurate available., To guarantee that this information met those
standards, certain rules of evidence evolved. Literally hundreds of years
were consumed in this process, and, indeed, the process continues in our
courts today. By a gradual process, as rules of evidence are developed to
meet new situations, they are incorporated into the law of evidence.

When speaking of "the law of evidence" one does not refer to a single
set of laws contained in a particular book; the law of evidence is to be
found in the Constitution, statutes, court rules, court decisions,
scholarly writings, and administrative decisions -- to name some of the
major sources.

B. Sources of the law of evidence. Because the chief focal point of our
discussion of the law of evidence is its application in the military, an
arm of the Federal Government, the basic source, as would be expected, is
to be found in Article I, Section 8, of the U.S. Constitution: "The
Congress shall have Power...To make Rules for the Government and Regulation
of the land and naval Forces...." For anyone familiar with the
Constitution, this might seem odd in view of the fact that Article III
addresses itself to the judiciary. The answer lies in the fact that
military courts are Article I courts, not Article III courts; in other
words, they derive their existence -- at least indirectly -- from Article I
of the Constitution, whereas a Federal District Court, which also tries
criminal cases, derives its power from Article III of the Constitution.

Pursuant to Article I, Section 8, Congress enacted the Uniform Code of
Military Justice (UCMJ), which contains a number of articles dealing with
evidentiary matters. Article 36, UCMJ, is the key that opens the door to
the military law of evidence. It vests the President of the United States
with power to prescribe the rules of evidence for the military.

The President has done this in the Manual for Courts-Martial, 1984
[hereinafter cited as M(M], which incorporates a change promulgated in
September 1980 concerning a new body of rules in the mold of the present
Federal Rules of Evidence, which are the rules followed in the Federal
District Courts. These Military Rules of Evidence [hereinafter cited as
Mil.R.Evid.] are found in Part III, MM, 1984. Although the bulk of
evidentiary rules are set forth in this section of the MCM, other chapters
of the MCM deal with matters related to the law of evidence as well.

Where the Military Rules of Evidence do not prescribe an applicable
rule, one may look to Mil.R.Evid. 101(b). This rule permits reference to
the rules of evidence followed in U.S. district courts (the Federal Rules
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of Evidence) or the rules of evidence at common law (the law of a country
based on custom, usage, and judicial decisions) as long as these two
sources are not inconsistent with or contrary to the provisions of the UCMJ
or the MCM.

The MCM, either in Part III or in other sections, could not interpret
every possible point of law relating to evidence. This is a continuing
process. For that reason the Courts of Military Review and the Court of
Military Appeals were established to interpret points of law on particular
issues. In effect, then, they have the function of making new law through
their interpretation of existing law. If a point of law is not covered in
the MM, or if it is not clear, in many instances military trial courts
will be able to refer to the decisions of these appellate courts to
discover what the law is. Therefore, in addition to the MCM, the military
judicial system itself is a source of the law of evidence.

Finally, other sources of the law of evidence are to be found in
Federal court decisions interpreting rules of evidence; opinions of the
Judge Advocates General; various administrative publications such as U.S.
Navy Regulations, 1973, the Manual of the Judge Advocate General of the
Navy, the Naval Military Personnel Manual (for Navy) or the Marine Corps
Individual Records Administration Manual (for Marines) and various orders
and instructions; the decisions of state courts; and, finally, scholarly
works on evidence.

During this course, our attention will be focused chiefly on three of
the above discussed areas: the UMJ, the MCM, and decisions by the

military's appellate judiciary.

C. 2Applicability of the rules of evidence

Rule 101 of the Mil.R.Evid. makes the rules of evidence applicable to
general, special, and summary courts-martial. The Mil.R.Evid., except for
the privileges found in sections III and V, are not applicable at article
32 pretrial investigations nor at proceedings conducted pursuant to Article
15, UCMJ. However, Part V, par. 4c, MM, 1984, requires that the accused's
rights against self-incrimination (art. 31b) be explained at mast or office
hours.

The purpose of a trial is to decide the "ultimate issue,” that is, the
innocence or gquilt of the accused with regard to particular charges and
specifications. In order to resolve this issue, the goverrmment has the
burden of proving the accused's guilt beyond a reasonable doubt by the
introduction of information or facts.

Besides the ultimate issue of gquilt or innocence, there are other
issues which may arise at trial. For example, one right of the accused is
to have access to information the government possesses which pertains to
his case; the law of evidence operates to guarantee that this right is
observed. If the government has not allowed the defense to examine the
information, the government may be prevented from using it at trial.

Without the law of evidence, the criminal trial as we know it could be
a very disorderly proceeding. Without it, information received at trial
could be unreliable and many of the constitutional rights afforded an
accused in a criminal proceeding might not be given full effect.
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D. The forms of evidence. Evidence can be divided into at least three
basic forms: oral evidence, documentary evidence, and real evidence.

1. Oral evidence. Oral evidence is the sworn testimony received at
trial. The fact that an ocath is administered is some gquarantee that the
information related by the witness will be trustworthy. If the witness
makes statements under oath which are not true, the witness may be
prosecuted for perjury. There are other forms of "oral" evidence. For
example, if a witness makes a gesture or assumes a position in order to
convey information, this too is considered "oral" evidence. Generally,
witnesses will be able to relate what they actually saw, heard, smelled,
felt, or tasted, and state certain conclusions they reached based upon
these sensory perceptions.

2. Documentary evidence. Documentary evidence is usually a writing
that is offered into evidence. For example, an accused is charged with
making a false report. The government, in order to prove its case, would
want to introduce the report in evidence. Another example involves
unauthorized absences. A servicemember is absent from his or her cammand.
In order to prove the absence, the government may introduce an entry from
the accused's service record.

3. Real evidence. Any physical object which is offered into
evidence is called "real evidence." For example, a murder weapon -— a
pistol —-- could be offered to establish what means was used to take the
life of the victim.

4. Demonstrative evidence. Although, strictly speaking, there are
three main forms of evidence, a hybrid category of real or documentary
evidence appears in the form of "demonstrative evidence." A good example
of demonstrative evidence is a chart or diagram of a particular location.
Often court members have problems forming a mental picture of a location or
adbject which is not readily available for introduction into evidence. A
chart, diagram, map or photograph may be used in this regard to help
construct a mental picture of the subject matter. Partly documentary and
partly real, evidence in this form is frequently categorized separately
fram the three basic forms of evidence.

E. Types of evidence. At trial, any form of evidence may be introduced
to prove or disprove a fact in issue. All evidence will operate to prove
or disprove a fact in issue either directly or circumstantially. Direct
evidence and circumstantial evidence are types of evidence and may take any
of the forms already discussed.

1. Direct evidence. Evidence is relevant if it tends directly,
without recourse to other inferences, to prove or disprove a fact in issue.
For example, a confession from the accused is direct evidence of the
offense charged.

2. Circumstantial evidence. Circumstantial evidence, on the other
hand, is evidence which tends to establish a fact from which a fact in
issue may be inferred. For example, a pistol found at the scene of the
crime and inscribed with the name "John Jones" is circumstantial evidence
that he was either at the scene or that the pistol is his. The pistol may
not be his at all; or this pistol which is his, may have been lost, stolen,
etc.
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Circumstantial evidence is not inherently inferior to direct
evidence. If the trier of fact is convinced of the accused's guilt beyond
a reasonable doubt, the fact that all evidence was circumstantial will not
dictate an acquittal. In fact, the reliability of eyewitness testimony (the
most common form of direct evidence) has been challenged by a variety of
psycho-sociological studies and experiments.

F. Admissibility of evidence. Apart from the forms and types of
evidence 1s the subject of admissibility of evidence, with which the
remainder of this course will concern itself. When will certain matters be
admitted into evidence and when will they not?

Admissibility 'depends upon several factors: authenticity, relevancy,
and competency. For evidence to be admissible, it must qualify with regard
to each of these factors.

1. Authenticity. The term authenticity refers to the genuine
character of the evidence. Authenticity simply means that a piece of
evidence is what it purports to be. To illustrate, consider the three
forms of evidence. First, with regard to oral evidence, consider the
testimony of a witness. We know that his testimony is what it purports to
be by virtue of the fact that he has taken an oath to tell the truth, the
whole truth, and nothing but the truth. He identifies himself as John
Jones. This is John Jones' testimony. Next, consider a piece of
documentary evidence, a service record entry for example. How do we know
that the service record entry is what it purports to be? Sometimes the
custodian of the record, the personnel officer, will be called to
"identify" the service record entry. He will testify under ocath that he is
the custodian of the record and that he has withdrawn a particular entry or
page fram the service record and that this is in fact that entry or page.
Again, it is establisiied that the service record entry is what it purports
to be. With regard to real evidence, take, for example, a pistol which was
recovered from the person of the accused as the result of a search by a
police officer. The police officer is called and sworn as a witness. He
gives testimony with regard to the circumstances of the search. Finally,
he is presented with the pistol, and he identifies it, perhaps from the
serial number, or perhaps from a tag he attached to the pistol at the time
it was seized. His testimony establishes that the pistol is what it
purports to be.

Testimony is not the only way to authenticate certain types of
evidence. For example, in the case of documentary evidence, a certificate
from the custodian may be attached to a particular piece of documentary
evidence. This "attesting certificate" establishes that the document is
what it purports to be. An "attesting certificate" is a certificate or
statement, signed by the custcdian of the record which indicates that the
writing to which the certificate or statement refers is a true copy of the
record. The "attesting certificate" also indicates that the signer of the
certificate or statement is the official custodian of the record. Once it
is admitted in evidence, the certificate takes the place of a witness. In
effect, the certificate speaks for itself., Of course, another way to
achieve authentication is to have the trial counsel and the defense counsel
agree that a certain item sought to be introduced into evidence is what it
purports to be. The accused must consent to the agreement. This type of
agreement is called a "stipulation" which must be accepted by the court in
order for it to be effective in the case.
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2. Relevancy. Relevant evidence means evidence having any tendency
to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be
without the evidence. See Mil.R.Evid. 401. The question or test involved
is: "Does the evidence aid the court in answering the question before it?"

To demonstrate the meaning of relevancy, consider a situation in
which an accused is charged with theft of property of the United States.
In most cases, the fact that he beat his wife regularly would probably have
nothing to do with his theft of property of the United States. Therefore,
any testimony to this effect would be dbjectionable as irrelevant.

3. Competency . "Competent," as used to describe evidence, means
that the evidence 1is appropriate proof in a particular case. Several
considerations bear on this determination.

a. Public policy. First, the evidence sought to be introduced
mast not be obtained contrary to public policy. An "exclusionary rule" is
a recognition by the courts that in certain instances there is a public
policy that requires the exclusion of certain evidence because of a
counterbalancing need to encourage or prevent certain other activity or
types of conduct. The exclusionary rule in action will be discussed at
length in subsequent chapters of this text as it relates to evidence
obtained in violation of Article 31, UCMJ (chapter III), and evidence
obtained in violation of the law of search and seizure (chapter IV).
Additionally, public policy sometimes acts to further certain relationships
at the expense of excluding certain evidence; e.g., the husband-wife
privilege precludes under certain circumstances the calling of one spouse
to testify against the other. Similar privileges protect the relationships
of attorney-client and clergyman-penitent. There is no such protection
afforded in military law to a doctor and his patient.

b. Reliablility. A second exclusionary factor which relates to
campetence is that of reliability. Evidence which is hearsay (an
out-of-court statement offered in court for the proof of its contents), is
considered unreliable and is inadmissible. Exceptions to the hearsay rule
are allowed only where the circumstances independently establish the
reliability of the evidence. With respect to documentary evidence, the
rules require that in most cases either the original document or an exact
duplicate must be offered to prove the contents of the document; only if
the original is lost, destroyed, in the possession of the accused, or
otherwise not cbtainable, may other evidence of the contents of a document
be received into evidence. These rules exist with one purpose in mind:
evidence which is offered must be reliable.

- c. Undue prejudice. The third oconsideration with regard to
competence rests in the area of undue prejudice. Here, certain matters
such as prior convictions of an accused, or certain physical evidence may
be relevant, but their value as evidence may be outweighed by the danger
they might unfairly prejudice the accused by emotionally affecting the
court members.
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CHAPTER IT
THE LAW OF PRIVILEGES

A. Introduction to the law of privileges

The law concerning privileges found in Section V of the Military Rules
of Evidence represents the President's determination that it is in the best
interests of the public to prohibit the use of specific evidence arising
from a particular relationship in order to encourage such relationships and
to preserve them once formed. For instance, it is considered to be in the
public's best interest that the institution of marriage be preserved.
Therefore, as will be explained in this chapter, evidentiary rules exist
which prohibit, under certain circumstances, campelling one spouse to
testify against the other or the disclosing by one spouse of confidential
communications made between the spouses during their marriage. Such
prohibitions represent public policy determinations that the rules of this
privilege will foster the preservation of the institution of marriage and
further that the public need for the preservation of the marital bonds
outweighs the benefits that would be obtained at court if such prohibitions
did not exist.

This section will explain several of the more common privileges
recognized by the Military Rules of Evidence, Understanding these
privileges is important because the law of privileges contained in Section
V of the Military Rules of Evidence, unlike the other sections of the
rules, does apply to nonjudicial punishment proceedings as well as to
courts-martial.

B. Husband-wife privilege. Mil.R.Evid. 504.

1. As previously stated, the policy surrounding this privilege is
that the societal need to prevent the destruction of the marital
relationship is greater than the benefit that society would reap by the use
of the testimony of one spouse against the other, or the use of statements
made in confidence by one spouse to the other while married. Mil.R.Evid,
504 sets forth two distinct privileges. One relates to the capacity of one
spouse to testify against the other (refusal to testify privilege). The
other privilege relates to confidential communications between the spouses
while married.

a. Refusal to testify. Under this privilege, a person has the
right either to elect to testify or refuse to testify against his or her
spouse, if, at the time the testimony is to be introduced, the parties are
lawfully married. A lawful marriage will also include a common-law
marriage if contracted in accordance with the law of a State which
recognizes common~law marriages. If, at the time of testifying, the
parties are divorced, or if their marriage has been legally annulled, the
privilege will not be available.




Assume, for example, A commits a crime and is brought to
trial when lawfully married to'B. B, if called to testify against A may
" refuse to testify against A. Conversely, B may elect to testify against A,
even over A's objection. The privilege to refuse to testify belongs solely
to the witness spouse, not to the accused spouse. If A and B were married
at the time A committed the crime, and before A's trial, A and B were
divorced, B would have no privilege to refuse to testify against A, since
this privilege is permitted only if the parties are lawfully married at the
time the testimony is to be taken.

b. Confidential communication. Any communication made between
a husband and wife while they were lawfully married is privileged if the
commmication was made in a manner in which the spouses reasonably believed
that they were conducting a discussion in confidence, i.e., the
commmications were made privately and not intended to be disclosed to
third parties. The key concepts that trigger this privilege are: (1) the
confidentiality of the communication and (2) the existence of a lawful
marriage at the time the communication was made. Divorce, legal annulment,
or legal separation will negate the privilege.

This privilege may be asserted by either the testifying
spouse or the accused spouse. However, the privilege will not prevent the
disclosure of a confidential communication, even if otherwise privileged,
if the accused spouse desires that the communication be disclosed.

Assume A and B are lawfully married when A tells B, in
confidence, that he robbed a bank. B, if called to testify, even if she
elects to testify about what she observed, may assert the confidential
cammnication privilege and refuse to testify about what A told her in
confidence. Also, A may assert the confidential communication privilege
and prevent B from disclosing A's statement. The situation would be the
same, even if A and B were legally divorced at time of trial. Unlike the
refusal to testify privilege, the marital status of the parties at time of
trial is irrelevant. As long as the confidential communication was made
while the parties were lawfully married, the ~onfidential communication
privilege may be asserted.

2. Neither the privilege to refuse to testify nor the confidential
communication privilege exist if: :

a. One spouse is charged with a crime against the person or
property of the other spouse or against the child of either spouse;

b. the marriage is a sham, i.e, the marital relationship was
entered into with no intention of the parties to live together as husband
and wife; or

c. the marriage was entered into to circumvent immigration
laws.

C. Lawyer—client privilege. Mil.R.Evid. 502.

1. In order to uphold the public policy of encouraging open and
candid dialogue between a lawyer and client, the law recognizes a privilege
which generally prohibits the admission, in court, of confidential
camunication made between the lawyer and the client.

2=-2



2, Under this rule, the client has the privilege to refuse to
disclose and to prevent any other person from disclosing confidential
communication made:

a. Between the client and/or the client's representative and
the lawyer and/or the lawyer's representative; or

b, by the client or the client's lawyer to a lawyer
representing another in a matter of common interest.

3. Not every confidential communication made between a lawyer and
client, or between those persons listed above, is privileged. Only those
confidential communications made for the purpose of facilitating the
rendition of professional legal services to the client are privileged under
Mil.R.Evid. 502. Confidential communications made between lawyer and
client for the purpose of facilitating the rendition of legal services are
privileged even if the lawyer does not take the client's case or later
withdraws from the case. If a client charges the lawyer, however, with
malpractice or other inproprieties in rendering legal services, the
privilege will no longer exist and the lawyer may disclose the confidential
cammunication. Also the privilege will not apply to situations in which
the client reveals to the lawyer a plan or intent to commit a fraud or
other crime in the future., Discussion of past crimes, however, is
privileged under this rule.

4. As a general rule a "lawyer" is a person authorized, or
reasonably believed by the client to be authorized, to practice law. Both
military judge advocates and civilian lawyers fall within this privilege.
The privilege also may be applicable, however, in situations where the
client reasonably believes that he/she is consulting in private with a
person authorized to practice law even if the person consulted is not so
authorized. It is therefore important that nonlawyers, and command legal
officers not intentionally or inadvertently hold themselves out as persons
authorized to practice law. Otherwise the consultation, counselling
session, etc., may be deemed to be privileged.

5. As previously noted, confidential communication between the
client and the "lawyer's representative" are privileged. A “lawyer's
representative” is a person employed by or assigned to assist a lawyer in
providing professional legal services. In the military commnity,
personnel such as legalmen and Marine legal clerks when assisting the
military lawyer in processing a client's case are considered "lawyer's
representatives" and confidential communication between them and the client
or between the lawyer and legalman or legal clerk would be privileged under
Mil.R.Evid. 502.

6. The privilege may be claimed by the client, or by the lawyer or
lawyer's representative on behalf of the client. Unless the communication
relates to the commission of a claim of malpractice or other breach of duty
of the lawyer, only the client may waive the privilege.

D. Clergy-penitent privilege. Mil.R.Evid. 503.

1. Under this rule, a person has a privilege to refuse to disclose
and to prevent another from disclosing a confidential communication by the
person to a clergyman or to a clergyman's assistant, if such communication
is made either as a formal matter of religion or as a matter of conscience.



2. The rule defines a clergyman as a minister, priest, rabbi, or
other similar functionary of a religious organization, or an individual
reasonably believed to be so by the person consulting a clergyman. This
definition lends itself to a broad spectrum of interpretations. There are
no military cases directly interpreting this language. It is therefore
difficult to determine who may constitute a "similar functionary of a
religious organization." Some guidance is provided by the Advisory
Committee to the Federal Rules of Evidence. With respect to the proposed
Federal Rule of Evidence concerning this clergyman-penitent privilege, -the
Advisory Committee noted that .a "clergyman" is regularly engaged in
activities conforming at least in a general way with those of a Catholic
priest, Jewish rabbi, or minister of an established Protestant
dencmination, though not necessarily on a full time basis. The definition
of "clergyman" in light of the Advisory Committee's considerations would
not appear to be so broad as to include self-styled or self-determined
ministers.

3. The privilege may be asserted by the person concerned or by the
clergyman or clergyman's representative. It may be waived only by the
"penitent." .

E. Informant privilege. Mil.R.Evid. 507.

1. It is not uncommon, especially in drug cases, for an individual
to secretly furnish information to, or to render assistance in a criminal
investigation to a local, State, Federal, or military law enforcement
activity. Such an individual is considered an "informant" under
Mil.R.Evid. 507.

2. Under this Military Rule of Evidence, the goverrment is granted a
privilege to refuse to disclose the identity of an informant. The
privilege belongs to the government and may not be asserted by the
informant. This privilege only applies to the informant's identity. It
does not apply to the substance of the information rendered by the
informant.

3. The government will not be able to successfully assert the
privilege if:

a. The identity of the informant had been previously disclosed;

b. the informant appears as a witness for the prosecution; or

c. the military judge determines, upon motion by the defense,
that disclosure of the identity of the informent is necessary to the

accused's defense on the issue of guilt or innocence.

F. Doctor-patient privilege. Mil.R.Evid. 501(d).

The Military Rules of Evidence do not recognize any doctor-patient
privilege. Statements made by a military member to either a civilian or
military physician are not privileged, and, assuming such statements are
otherwise admissible, the statements may be disclosed and admitted into
evidence at a courts-martial.
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CHAPTER III
THE LAW OF SELF-INCRIMINATION

A. Article 31 of the Uniform Code of Military Justice

1. Text. Article 31 provides a number of protections.

a. No person subject to this chapter may compel any person to
incriminate himself or to answer any questions the answer to which may tend
to incriminate him,

b. No person subject to this chapter may interrcgate or request
any statement fraom an accused or a person suspected of an offense without
first informing him of the nature of the accusation and advising him that
he does not have to make any statement regarding the offense of which he is
accused or suspected and that any statement made by him may be used as
evidence against him in a trial by court-martial.

c. No person subject to this chapter may campel any person to
make a statement or prcduce evidence before any military tribunal if the
statement or evidence is not material to the issue and may tend to degrade
him,

d. Mo statement obtained from any person in violation of this
article, or through the use of coercion, unlawful influence, or unlawful
irducement may be received in evidence against him in a trial by
court-martial.

2. GCeneral discussion. The concern of Congress in enacting article
31 was the interplay of interrogations with the military relationship.
Specifically, because of the effect of superior rank or official position,
the mere asking of a question under certain circumstances could be
construed as the equivalent of a command. Consequently, to ensure that the
pr1v1leqe against self-incrimination was not undermined, article 31
requires that a suspect be advised of specific rights before questioning
can proceed.,

3s To which interrogators does article 31 apply? Article 31(b)
requires a "person subject to this chapter" (UCMJ) to warn an accused or
suspect prior to requesting a statement or conducting an interrcgation.
The term "person subject to this chapter," has been the subject of same
confusion. If this provision was applled literally, all persons in the
military would be required to give warnings regardless of their position in
the command structure or their involvement in a case. It is clear from the
legislative history, however, that Congress never intended a literal
application of this portion of the Code. Basically, all military
personnel, when acting for the military, must operate within the framswork
of the UCMJ., Thus, when military personnel act as investigators or
interrcgators, they must warn a suspect under article 31(b) prior to
conducting an interview of the suspect.

3-1




The warning requirement similarly applies to informal counseling
situations conducted in an official capacity. Statements obtained fram an
accused or suspect would not be admitted in a subsequent court-martial
unless the "counselor" complied with article 31. United States v. Seay, 1
M.J. 201 (C.M.A. 1975).

~

On the other hand, when military personnel are acting in a purely
private capacity, no warning is required. For example, where Seaman Spano
questions Seaman Yuckel about Spano's missing radio, no warning is
required, assuming Spano's primary purpose is to regain his property.
Yuckel's admission that he stole the radio will be admissible at trial,
provided Spano did not force or coerce the statement.

One Court of Military Appeals case indicated that if a person,
out of personal curiosity, questioned a suspect over wham that person had
some position of authority, the suspect must have been advised in
accordance with article 31(b) for the government to later utilize the
suspect's response. United States v. Dohle, 1 M.J. 223 (C.M.A. 1975).
Therefore, the private capacity exception might not apply if the questioner
is also in a known position of authority over the accused. This question
of whether the interrogator is in a "position of authority" over the
accused led to considerable confusion in determining when the rights
warnings were required. The Court of Military Appeals clarified this
situation in United States v. Duga, 10 M.J. 206 (C.M.A. 1981). In Duga,
the court held that the article 31(b) warnings are required if:

a. The questioner was acting in an official instead of a
private capacity; and

b. the person being questioned perceived that the inquiry
involved more than a casual conversation.

Unless both of the Duga requirements are met, article 31(b)
warnings will not be required for any statement made to be admissible.
Thus, where an undercover informant cobtains incriminating statements from a
narcotics dealer, the statements usually will be admissible regardless of
the absence of warnings. While the informant is acting in an official
capacity, any discussion regarding the drug transaction is obviously a
casual conversation rather than a response to official interrogation.

4. Application to other interrogations. The agents of the Naval
Investigative Service and the Marine Corps' Criminal Investigation Division
must camply with article 31(b) in all military interrogations. This rule
applies with equal force to civilians acting as base or station police when
acting as agents of the military, other civilian investigators, such as
Federal and state investigators, must warn an accused or suspect of his
article 31(b) rights. Additionally, Article 8, UCMJ contains the following
provision: "Any civil officer having authority to apprehend offenders under
the laws of the United States or of a State, Territory, Commorwealth, or
possession, or the District of Columbia may summarily apprehend a deserter
from the armed forces and deliver him into the custody of those forces."
With regard to FBI apprehension of deserters, the Court of Military Appeals
has specifically held that no article 31(b) warning was required prior to
such apprehension. United States v. Temperley, 22 U.S.C.M.A. 383, 47
C.M.R. 235 (1973).
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A close look at Temperley is necessary to see precisely what is
authorized. All that the court allowed to be done was to ask the suspect
questions about his identity without advising him under article 31. The
FBI agents here approached Temperley and asked him if his name was "Mr.
John Charles Rose" and he replied that it was. It was only after this
conversation and the determination that "Mr. Rose" was actually Temperley
that he was apprehended and taken into custody as a deserter wanted by the
Armed Forces. This initial conversation, including the use of the alias by
the accused, was held to be properly admissible evidence, relevant to the
charges of desertion. The court also held, however, that once agents have
taken the individual into custody or otherwise deprived him of his freedcm
of action in any significant way, appropriate warnings mast be given,
including warnings as to counsel rights.

Civilian law enforcement officers are not required to give an
article 31(b) warning prior to questioning a military person suspected of a
military offense so long as they are acting independently of military
authorities. 1In such cases, the civilians are not acting in furtherance of
a military investigation, unless the civilian investigation has merged with
a military investigation. Situations arise where a servicemember may be
investigated by both Federal and military authorities jointly. But merely
because a parallel set of investigations are being conducted through
cooperation by military and Federal or state authorities does not make the
civilians agents of the military. Thus, no article 31(b) warning will
usually be required of civilian authorities unless they act directly for
the military, or the two investigations are merged into one.

Does article 31 apply to interrogations of military suspects
conducted by foreign officials? Case law and the Military Rules of
Evidence indicate that unless foreign authorities are acting as agents of
the military or the interrogation is instigated or participated in by
military personnel or their agents, no article 31(b) warning is required.
Still, any statement given by a suspect to foreign authorities must be
voluntary if the statement is to be used at a subsequent court-martial.
Mil.R.Evid. 305(h) (2). Thus, if the foreign authorities use physical or
psychological coercion or inducements, the suspect's statements may be held
to be inadmissible.

5. Who must be warned? Article 31(b) requires that an accused or
suspect be advised of his rights prior to questioning or interrogation. A
person is an accused if charges have been preferred against him or her. On
the other hand, to determine when a servicemenber is a suspect is more
difficult, The test applied in this situation is whether suspicion has
crystallized to such an extent that a general accusation of same
recognizable crime can be made against this individual. This test is
objective. Courts will review the facts available to the interrogator to
determine whether the interrogator should have suspected the servicemember,
not whether he in fact did. Rather than speculate in a given situation, it
is far preferable to warn all potential suspects before attempting any
questioning.,




6. The warning as to the nature of the offense. The question
frequently arises, "Must I warn the suspect of the specific article of the
UCMJ allegedly violated?" There is no need to advise a suspect of the
particular article violated. The warning must, however, give fair notice
to the suspect of the offense or area of inquiry so that he can
intelligently choose whether to discuss this matter. For example, Agent
Smith is not sure of exactly what offense Seaman Jones has committed, but
he knows that Seaman Jones shot and killed Private Finch. In this
situation, rather than advise Seaman Jones of a specific article of the
UMJ, it would be appropriate to advise Seaman Jones that he was suspected
of shooting and killing Private Finch.

7. Warning of the right to remain silent. The right to remain
silent is not a limited right in the sense that an accused or suspect may
be interrogated or questioned concerning matters which are not
self-incriminating. Rather, the right to remain silent is an absolute
right to silence —- a right to say nothing at all. Concerning this point,
the Court of Military Appeals has said: "We are not disposed to adopt the
view . . . that Article 31(b) should be interpreted to require . . . that
the suspect can refuse to answer only those questions which are
incriminating." United States v. Williams, 2 U.S.C.M.A. 430, 9 C.M.R. 60,
62-63 (1953).

8. Warning that anything said may be used against an accused or

SUSECt

The exact language of article 31(b) requires that the warning
advise an accused or suspect that any statement made may be used as
evidence against him in a trial by court-martial. In one older case, the
interrogator merely advised the accused that anything that the accused said
could be used against him. The words "in a trial by court-martial" were
amitted. The Court of Military Appeals held that this was not error,
reasoning that the advice was actually broader in scope than the provisions
of article 31. While this might be entirely true, there is no excuse for
lack of precision in language when advising an accused or suspect of his
rights. Many convictions have been reversed merely because the
interrogator attempted to advise an accused or suspect "off the top of his
head."

9. Timing/cleansing warnings. As soon as an interrogator has reason
to suspect a servicemember of an offense, the servicemember must be warned.
When an interrogator obtains a confession or admission without proper
warnings, subsequent compliance with article 31 will not make these
statements or subsequent statements admissible. Why is this so?
Initially, the accused or suspect made a confession or admission without
proper warnings. This is called an "involuntary statement" due to the
deficient warnings. Next, once properly advised, the accused made a second
statement which, for the purpose of this illustration, could be identical
to his prior "involuntary" statement. What assurance does the court have
that the servicemember did not say: "What the heck, I have already
confessed once; they know all about what I did; I might as well tell it
again?" In this situation, there is no clear showing that the accused or
suspect knew that the first statement could not be used. Thus, the second
statement, even though preceded by warnings, probably will be inadmissible,
unless the trial counsel makes a clear showing that the second statement
was not influenced by the first.
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The Court of Military Appeals has sanctioned a procedure to be
followed when a statement has been improperly obtained fram an accused or
suspect. In this situation, rewarn the accused giving all warnings
mandated. In addition, include a "cleansing warning" to this effect: "You
are advised that the statement you made on cannot and will
not be used against you in a subsequent trial by court-martial." This
factor, i.e., a "cleansing warning," along with others showing an absence
of the presumptive taint of the involuntary statement may permit the
confession or admission to be received into evidence.

The United States Supreme Court recently declined to apply a
presumptive taint from an unwarned statement and ruled that only proof of -
actual coercion would necessitate suppression of a second statement. While
it is likely that this clarification of the need for "cleansing warnings" .
will eventually be made a part of military practice, until the Court of
Military Appeals incorporates this decision, cleansing warnings should
continue to be given in every situation where there has been a previously
unwarned statement.

Another problem in this area concerns the suspect who has
cammitted several crimes. The interrogator may know of only one of these
crimes, and properly advises the suspect with regard to the known offense.
During the course of the interrogation, the suspect relates the
circumstances surrounding desertion, the offense about which the
interrogator has warned the accused. During questioning, however, the
suspect tells the interrocgator that while in a desertion status he or she
stole a military vehicle. As soon as the interrogator becames aware of the
additional offense, the interrogator must advise the suspect of his or her
rights with regard to the theft of the military vehicle before
interrocgating the suspect concerning this additional crime.

If the interrogator does not follow this procedure, statements
about the desertion may be admissible, but statements concerning the theft
of the military vehicle that are given in response to interrogation
regarding the theft probably will be excluded.

10. Equivalent acts. Up to this point, the reader has probably
assumed that article 31 concerns "statements" of a suspect or accused.
This is correct, but the term "statement" means more than just the written
or spoken word.

First, a statement can be oral or written. In court, if the
statement were oral, the interrogator can relate the substance of the
statement from recollection or notes. If written, the statement of the
accused or suspect may be introduced in evidence by the prosecution. Many
individuals, after being taken to an NIS office and after waiving their
right to remain silent and their right to counsel, have given a full
confession. When asked if they made a "statement" to NIS, they will often
respond, "No, I did not make a statement; I told the agent what I did, but
I refused to sign anything." Provided the accused was fully advised of his
rights, understood and voluntarily waived those rights, an oral confession
or admission is as valid for a court's consideration as a writing.
Naturally, where the confession or admission is in writing and signed by
the accused, the accused will have great difficulty denying the statement
or attributing it to a fabrication by the interrogator. Thus, where
possible, pretrial statements from an accused or suspect should be reduced
to writing, whether or not the accused or suspect agrees to sign it.
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In addition to oral statements, some actions of an accused or
suspect may be considered the equivalent of a statement and are thus
protected by article 31. During a search, for example, a suspect may be
asked to identify an item of clothing in which contraband has been located.
If, as indicated, the servicemember is a suspect, these acts on his part
may amount to admissions. Therefore, care must be taken to see that the
suspect is warned of his article 31(b) rights or the identification of the
clothing is obtained from scme other source. In most cases, however, a
request for the identification of an individual is not an "interrogation";
production of the identification is not a "statement" within the meaning of
article 31(b), and therefore no warnings are required. Superiors and those
in positions of authority may lawfully demand a servicemember to produce
identification at any time without first warning the servicemember under
article 31(b). Merely identifying oneself upon request is generally
considered to be a neutral act. An exception to this general rule arises
when the servicemember is suspected of carrying false identification. 1In
such cases, the act of producing identification is an act that directly
relates to the offense of which the servicemenber is suspected. The act,
therefore, is testimonial and not neutral in nature.

In United States v. Nowling, 9 U.S.C.M.A. 100, 25 C.M.R. 363
(1958) , the accused was suspected by an air policeman of possessing a false
pass. The air policeman asked the accused to produce the pass; the accused
did so and was subsequently tried for possession of the false pass. The
Court of Military Appeals cbserved:

We conclude, therefore, that the accused's conduct in
producing the pass at the request of the air policeman
was the equivalent of language which had relevance to
the accused's guilt because of its content .... Under
such circumstances the request to produce amounts to an
interrogation and a reply either oral or by physical
act constitutes a "statement" within the purview of
Article 31.

25 C.M.R. at 364-65

Thus, when a servicemember is suspected of an offense involving
false identification, article 31 warnings are required prior to asking the
servicemember to produce the identification. Failure to give warnings will
result in the exclusion of the evidence cbtained when the suspect produces
the identification.

Essentially the same situation occurred in United States v.
Corson, 18 U.S.C.M.A. 34, 39 C.M.R. 34 (1968), except there the accused was
suspected of possessing marijuana. Based upon a rumor that the accused was
~in possession of certain drugs, he was told: "I think you know what I want;
give it to me." The accused produced the marijuana. His conviction was
overturned on the basis of the rationale in Nowling. The theory behind all
of these "testimonial act" cases is that a suspect may not be requested to
produce evidence against himself (self-incrimination) without being warned
that he is not required to do so.




11, Body fluids. From 1957 to October 1980 the same rationale which
has been applied to "testimonial acts" was also applied to the taking of
body fluids. Thus, prior to October 1980 the law had been that the taking
of blood, urine, and other bedy fluids required an article 31(b) warning to
the effect that the individual was suspected of a specific crime; that he
did not have to produce the body fluid requested; and that if he did
produce the fluid it could be subjected to tests, the results of which
could be used against him in a trial by court-martial. United States V.
Ruiz, 23 U.S.C.M.A. 181, 48 C.M.R. 797 (1974). 1In United States V.
Armstrong, 9 M.J. 374 (C.M.A. 1980), however, the Court of Military Appeals
ruled that the taking of blood specimens is not protected by article 31,
and hence article 31(b) warnings are not required before taking such
specimens. In Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983), the Court of
Military Appeals extended the Armstrong rationale to urine specimens. The
Military Rules of Evidence treat the taking of all body fluids as
nontestimonial and neutral acts and thus not protected by article 3l.
Under the Military Rules of Evidence, no article 31 warnings are required
prior to taking urine specimens. Although the extraction of body fluids no
longer falls within the purview of article 31, the laws concerning search
and seizure and inspection remain applicable, and compliance with
Mil.R.Evid. 312 or 313 is a prerequisite for the admissibility in court of
body fluid samples. See chapter IV, infra. Furthermore, even though
urinalysis results are not subject to the requirements of article 31(b),
they sometimes may not be admissible in courts-martial because of
administrative policy restraints imposed by departmental or service
regulations.

To compel a suspect to display scars or injuries, try on clothing
or shoes, place feet in footprints, or submit to fingerprinting does not
require an article 31(b) warning. A suspect does not have the option of
refusing to perform these acts. The reason for this rests on the fact that
these acts do not in or of themselves constitute an admission, even though
they may be used to link a suspect with a crime. The same rule applies to
voice and handwriting exemplars and participation in lineups. As a rule,
however, commanders should seek professional legal advice before attempting
a lineup or exemplar.

2. BApplicability to nonjudicial punishment (article 15) hearings.
The Manual for Courts-Martial provides that the mast or office hours
hearing shall include an explanation to the accused of his or her rights
under article 31(b). Thus, an article 31(b) warning is required, and these
rights may be exercised. That is, the accused is permitted to remain
silent at the hearing.

while no statement need be given by the accused, article 15
presupposes that the officer imposing nonjudicial punishment will afford
the servicemember an opportunity to present matters in his own behalf. It
is recommended that compliance with article 31(b) rights at NJP be
documented on forms such as those set forth in JAGMAN, app. A-1l-r, A-l-s,
or A-1-t,

Article 15 hearings are usually custodial situations. As
discussed below, when a suspect is in custody, the law requires that
certain counsel warnings be given to ensure the admissibility of statements
at a subsequent court-martial. Therefore, since counsel rights will not
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usually be given at an NJP hearing, statements made by the accused during
NJP might not be admissible against him at a subsequent court-martial., For
example, if during his NJP hearing for wrongful possession of marijuana,
Seaman Jones confesses to selling drugs, the confession might not be
admissible against him at his subsequent court-martial for wrongful sale of
drugs, provided that Seaman Jones was not given counsel warnings at NJP.
Statements given at NJP by the accused, however, are admissible against the
accused at the NJP itself, regardless of whether the accused was given
counsel warnings.

13, Understanding the article 31 (b) warning. At trial, the
admissibility of the confession or admssion will initially depend on
whether the government can demonstrate that the accused understocd his or
her rights before making a confession or admission. This requirement can
be satisfied by the testimony of the interrogator or other witnesses
concerning what the accused was told. They may also testify as to what the
accused told them regarding the accused's understanding of his rights. If
a written advice and waiver of rights was used, it may be introduced in
evidence to show what the accused saw, possibly read, and signed. This
evidence shows circumstances from which the court may conclude that the
interrogator complied with article 31 and that the statement was otherwise

voluntary.

The defense may introduce evidence to the effect that the
warnings were not properly given, that the accused did not understand or
waive them, or that other factors show noncampliance with article 31(b).
The defense also may make a further showing that the confession was not
otherwise voluntary as required by article 31(d). The military judge will
hear all of the evidence and determine the matter,

B. The right to counsel

1. Miranda/Tenpia rights, Apart from a suspect's or accused's
article 31(b) rights, a servicemember who is in custody must be advised of
additional rights., These are known as counsel rights, and are scmetimes
referred to as Miranda/Tempia rights, These counsel rights, which are
codified and somewhat extended by Mil.R.Evid. 305 include:

a. The right to consult with a lawyer prior to questioning and
to have a lawyer present during questioning; and

b.  the right both to retain (hire) a civilian lawyer at one's
own expense; and to have a military lawyer appointed at no cost to the
accused.

2. Counsel warnings. Rather than discuss the factual situations in
Miranda v. Arizona, 348 U.S. 436 (1966) , and United States v. Tempia, 16
U.S.C.M.A. 629, 37 C.M.R. 249 (1967), it is enough to say that a military
suspect or accused who is in custody must be advised of the right to
counsel. These warnings should be stated as follows:

a. "You have the right to consult with a lawyer prior to any
questioning. This lawyer may be a civilian lawyer retained by you at your
own expense, a military lawyer appointed to act as your counsel without
cost to you, or both,"



b. "You have the right to have such retained civilian lawyer or
appointed military lawyer or both present during this or any other
interview."

If the suspect or accused requests counsel, all interrogation and
questioning must immediately cease. Questioning may not be renewed unless
the accused himself initiates further conversation or counsel has been made
available to the accused in the interim between his invocation of his
rights and subsequent questioning.

3. Custodial interrogation. While "custody" might imply the "jail
house" or "brig," the courts have interpreted this term in a far broader
sense. Any deprivation of one's freedom of action in any significant way
constitutes custody for the purpose of the counsel requirement. Suppose
Seaman Apprentice Fuller is taken before his commanding officer, Commander
Sparks, for questioning. Fuller is not under apprehension or arrest;
furthermore, no charges have been preferred against him. Sparks proceeds
to question Fuller concerning a broken window in the former's office.
Sparks has been informed by Petty Officer Jenks that he saw Fuller toss a
rock through the window. Here, Fuller is suspected of damaging military
property of the United States. In this situation, with Fuller standing
before his commanding officer, it should be dbvious that Fuller has been
denied his freedom of action to a significant degree. Fuller is not free
simply to leave his commanding officer's office, or to refuse to appear for
questioning. Thus, Commander Sparks would be required to advise Fuller of-
his counsel rights as well as his article 31(b) rights. If Sparks does
not, Fuller's admission that he broke the window would be inadmissible in
any forthcoming court-martial. Likewise, where a suspect is summoned to
the NIS office for an interview with NIS agents, this will constitute
custody necessitating article 31 and counsel warnings.

Suppose that a servicemember is being held by civilian
authorities on civilian charges, e.g., speeding, and a member of the
military visits him to question him concerning on-base drug use. Even
though the servicemember was not being questioned about the offense for
which he was incarcerated, he will be considered to be in custody. Thus,
advice as to counsel is required.

One further circumstance is worthy of discussion. Suppose a
servicemember voluntarily walks into. the legal officer's office, and
without any type of interrogation or prompting by the legal officer, fully
confesses to a crime. The confession would be admissible as a "spontaneous
confession" even though the legal officer never advised the servicemember
of any rights. As long as the legal officer did not ask any guestions, no
warnings were required. There is also no legal requirement for one to
interrupt a spontaneous confession and advise the person of rights under
article 31 even if the spontaneous confessor continues to confess for a
long period of time. If the listener wants to question the spontaneous
confessor about the offense, however, proper article 31 and counsel
warnings must be given for any subsequent statement to be admissible in
court.

In addition to custodial situations, Mil.R.Evid. 305(d) (1) (B)
requires that counsel warnings be given when a suspect is interrogated
after preferral of charges or the imposition of pretrial restraint if the
interrogation concerns matters that were the subject of the preferral of

charges or that led to the pretrial restraint.
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4. The prosecution's burden. The prosecution must prove that the
accused was advised of his or her rights, understood them, and voluntarily
waived them. The fact that an accused had previously attended classes on
article 31, or had received UCMJ indoctrination during recruit training
will not meet this burden. Trial judges will not presume that an accused
understands his or her rights, regardless of prior experience.
Furthermore, general classes on article 31 would not include specific
advice as to the suspected offense, as required by article 31(b).

5. Understanding of rights. While it is true that no particular
form must be used to properly advise the accused, deviating from a
sufficient statement of rights, such as that found in appendix A-l-n of the
JAG Manual, could cause the interrogator to give an incomplete or incorrect
warning. See page 3-15, infra.

Several examples will serve to illustrate the point. In a number
of cases, the following "right to counsel" was explained to the accused.

a. "You have a right to consult with legal counsel, if
desired."

b. "You have a right to consult with legal counsel at any time
you desire."

C. "You are entitled to legal assistance fram the staff judge
advocate officer or representation by a civilian lawyer at your own

expense., "

d. "You can consult with counsel and have counsel present at
the time of the interview."

Each of these warnings was held to be insufficient to convey to
the suspect or accused his or her rights to counsel. This is not to say
that the advice should be entirely mechanical. While the specific warning
or advice should be read to the accused or suspect, an explanation should
follow with questions such as, "Do you understand what I have told you?"
The idea is to convey the thought in precise language and to explain it
further if need be.

6. Notice to counsel. In United States v. McOmber, 1 M.J,\ 380
(C.M.A. 1976), the Court of Military Appeals created a procedural “rule
affecting the admissibility of confessions and admissions. This has been
codified in Mil.R.Evid. 305(e). If an interrogator knows or reasonably
should know that an accused or suspect has an appointed or retained
attorney with respect to an offense concerning which he or she is to be
interrogated, the interrogator cannot question the accused or suspect
without notifying the attorney and affording the attorney a reasonable
opportunity to be present at the interrogation. Violation of this rule
will make any resulting statement inadmissible.

C. Right to terminate the interrogation

Although not required by article 31, case law, or the Military Rules
of Evidence, same courts have recommended that a suspect be advised that he
or she has a right to terminate the interrogation at any time for any
reason. Failure to give such advise probably will not render the suspect's
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confession inadmissible. Still, advising a suspect that he or she has a
right to terminate the interview should make for a strong government
argument that any confession that the suspect gives is voluntary.

D. Factors affecting voluntariness. The factors discussed below may
affect the admissibility of a confession or admission. For instance, it is
possible to completely advise a person of his or her rights, yet secure a
confession or admission that is completely involuntary because of something
that was said or done.

1. Threats or promises. To invalidate an otherwise valid confession
or admission, it is not necessary to make an overt threat or promise. For
example, after being advised fully of his rights, the suspect is told that
it will "go hard on him" unless he tells all. This clearly amounts to an
unlawful threat.

When confronted with an accused or suspect who asks: "What will
happen to me if I don't make a statement?” the reply should be: "I do not
know; all of the evidence will be referred to the convening authority
[commanding officer] who will examine it and make a determination as to
what disposition to make of the case." If the commanding officer is
confronted with this situation, he should simply advise the suspect that he
will study the facts and decide upon a disposition of the case, while
reminding the suspect that it is his right not to make a statement and this
fact will not be held against him in any way.

2. Physical force. Obviously, physical force will invalidate a
confession or admission. Consider this situation. A steals B's radio. C,
a friend of B's, learns of B's missing radio and suspects A. C beats and
kicks A until A admits the theft and the location of the radio. C then
notifies the investigator, X, of the theft. X has no knowledge of A's
having been beaten by C. X proceeds to advise A of his rights and obtains
a confession frcm A. Is the confession made by A to X voluntary? This
situation raises a serious possibility that the confession is not voluntary
if A were in fact influenced by the previous beating received at the hands
of C, even though X knew nothing about this. Therefore, cleansing warnings
to remove this actual taint would be required.

3. Prolonged confinement or interrogation. Duress or coercion can
be mental as well as physical. By denying a suspect the necessities of
life such as food, water, air, light, restroom facilities, etc., or merely
by interrogating a person for extremely long periods of time without sleep,
a confession or admission may be rendered involuntary. What is an
extremely long pericd of time? To answer this, the circumstances in each
case as well as the condition of the suspect or accused must be considered.
As a practical matter, good judgment and common. sense should provide the
answer in each case.

E. Consequences of violating the rights against self-incrimination

1. Exclusionary rule. Any statement obtained in violation of any
applicable warning requirement under article 31, Miranda/Tempia, oOr
Mil.R.Evid. 305 is inadmissible against the accused at a court-martial.
Any statement that is considered to have been involuntary is likewise
inadmissible at a court-martial.
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2, Fruit of the poisonous tree. The "primary taint" is the initial
violation of the accused's right. The evidence that is the product of the
exploitation of this taint is labeled "fruit of the poisonous tree." The
question to be determined is whether the evidence has been obtained by the
exploitation of a violation of the accused's rights or has been obtained by
"means sufficiently distinguishable to be purged of the primary taint."

Thus, if Private Jones is found with marijuana in her pocket and
interrogated without being advised of her article 31 (b) rights and
confesses to the possession of 1000 pounds of marijuana in her parked
vehicle located on base, the 1000 pounds of marijuana as well as Private
Jones' confession will be excluded from evidence. The reason: The 1000
pounds of marijuana were discovered by exploiting the unlawfully obtained
confession.

The converse of this situation also represents the same
principle. As the result of an illegal search, marijuana is found in
Private Jones' locker. Private Jones confesses because she was told that
"they had the goods on her" and was confronted with the marijuana that was
found in her locker. This confession is not admissible because it was
obtained by exploiting the unlawfully cbtained evidence.

When a command is concerned about what procedure to follow or
whether or not a confession or admission can be allowed into evidence, a
lawyer should be consulted. Unlike practical engineering, basic
electronics, or elementary mathematics, many legal questions do not have
definite answers. On the basis of his or her training, however, a lawyer's
professional opinion should provide the best available answer to difficult
questions that arise daily.

The excerpt on pages 3-14 and 3-15 from the JAG Manual , appendix
A-1-n, contains the suspect's or accused's article 31 (b) rights and a
statement indicating that the accused or suspect understands his or her
rights and has chosen to waive those rights. Additionally, this form
contains counsel rights, and an acknowledgement and waiver of these rights.
This form should be used when the command desires to take a statement from
a suspect in custody. The form will help ensure that appropriate rights
warnings are given and that a record of the rights given and the
acknowledgement and waiver of the same will be available if a dispute later
arises. It is essential that these rights be read to the suspect or
accused, that they be explained, that the individual be given ample
opportunity to read them before signing an acknowledgement and waiver (if
this is desired) and before making any statement or answering any
questions.

F. Grants of immunity

1. Who may issue grants of immunity

a. Military witness. The authority to grant inmunity to a
military witness is reserved to officers exercising general court-martial
jurisdiction. R.C.M. 704; JAGMAN, § 0130.
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b. Civilian witness. Prior to the issuance of an order by an
officer exercising general court-martial jurisdiction to a civilian witness
to testify, the approval of the Attorney General of the United States or
his designee must be obtained, pursuant to 18 U.S.C. §§ 6002 and 6004
(1982) . JAGMAN, § 0130c.

2. Types of immunity

a. Transactional immunity. Transactional immmnity is immunity
from prosecution for any offense or offenses to which the compelled
testimony relates. For instance, suppose Seaman Smith has been granted
transactional immunity and testifies that he sold illegal drugs to the
accused on five separate occasions. Smith cannot be tried by court-martial
for any of these drug sales.

b. Testimonial or use immunity. Testimonial immunity provides
that neither the immunized witness' testimony, nor any evidence derived
from that testimony, may be used against the witness at a later
court-martial or Federal or State trial.

While testimonial immunity is the more limited of the two,
and it is conceivable that the government could later successfully
prosecute an accused to whom a testimonial grant of immunity had been
issued, the Court of Military Appeals has indicated that it is only the
exceptional case that can be prosecuted after a grant of testimonial
immnity. The government must prove in such cases that the evidence being
offered against the accused who had been given testimonial immunity has
come fram a source independent of his or her testimony. A word to the
wise: When considering immunity as a prosecutorial technique, make certain
the facts have been developed. The immunity might otherwise be given to
the wrong person; i.e., the more serious offender or mastermind.

3. Forms. See JAGMAN, app. A-1-d(1) - (3).

4, Language of the grant

A properly worded grant of immunity must not be conditioned on
the witness giving specified testimony. The witness must know and
understand that the testimony need only be truthful. United States v.
Garcia, 1 M.J. 26 (C.M.A. 1975).

5. Other problems

Be extremely careful in any case involving national security or
classified information. In a case that received widespread publicity,
Cooke V. Orser, 12 M.J. 335 (C.M.A. 1982), an Air Force lieutenant accused
of spying for the Russians was released and the charges against him
dismissed because of binding albeit unauthorized promises to grant him
immunity. Subsequent procedural changes, reflected in JAGMAN, § 0130 and
OPNAVINST 5510.1, require final approval by the DoD general counsel in all
such cases. Furthermore, JAGMAN, §§ 0116 and 0130 discuss the requirement
for coordinating with Federal authorities in any case involving a major
Federal offense. The best advice that can be given is that higher
headquarters should be notified before anything is done (e.g., referral,
immnity, pretrial agreements) in any case involving national security,
classified information, or a major Federal offense.
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SUSPECT'S RIGHTS ACKNOWLEDGEMENT/STATEMENT (See section 01 75)

Suspect's Rights Acknowledgement/Statement

|| FULL NAME (ACCUSED/SUSPECT) FILE/SERVICE NO. RATE/RANK | SERVICE (BRANCH)
ACTIVITY/UNIT SOCIAL SECURITY NUMBER DATE OF BIRTH
jj NAME (INTERVIEWER) FILE/SERVICE NO. RATE /RANK SERVICE (BRANCH)
El ORGANIZATION v BILIET
LOCATION OF INTERVIEW TIME DATE

RIGHTS

I certify and acknowledge by my signature and initials set forth below that, before the
interviewer requested a statement from me, he warned me that:

(1) I am suspected of having committed the following offense(s):

| ]

F‘ (2) I have the right to remain silent; ----eeaceccmmmcmamacccrcccccecenee [ !

] (3) Any statement I do make may be used as evidence against we in trial by court-

[ martial; --eeccmccceccnccccnnccnircaaaaa. Nmeeececceeeiicccceccscscamcaccccccccmceccesns : ]
(4) 1 have the right to consult with lawyer councel prior to any questioning.

| This lawyer counsel may be a civilian lawyer retained by me at my own expense, &

i{{military lawyer appointed to act as my counsel without cost to me, or both.----cecee- ——

(5) I have the right to have such retained civilian lavyer and/oxr appointed

M military lawyer present during this interview.-eeceecaccacoaoo cecemccccanccommmaan - [

5]

WAIVER OF RIGKTS

o 1 further cercify and acknowledge that I have read the sbove statement of my rights and
! fully understand them, -~---=-vcceu-- Seemeseccemcccocecccncanaan Sesmescccnccccacaceaa

W and that,
(1) 1 expressly desire to waive my right to remain silent; -~------cc-ccmrmeaoa-
(2) 1 expressly desire to meke a statement; ~=-----cevecoc-mocmccmccccnooaoo. -~ T3

A-1-n(1)
Change 2
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(3) 1 expressly do not desire to consult with either a civilian lawyer retained by
me or a military lawyer appointed as my counsel without cost to me prior to any ques-

tioning; =~-vec--rereccccomacccccmicercecreeccrecccaccceccecccaccccmcccmccccnieccaan- 3 |

(4) I expressly do not desire to have such a lawyer present with me during this
interview; ~-ceeeccccuccuecrmccrccecccccccccccccccncccccancmc e eacccccccnc e ———-

(5) This acknowledgement and waiver of rights is made freely and voluntarily by
me, and without any promises or threats having been made to me or pressure or coercion
of any kind having been used againSt me. =-----ccccccmiccmmmccraracearcccccceaenea,

SIGRATURE (ACCUSED/SUS PECT) TTINE DATE
SIGNATURE (INTERVIEWER) TIME DATE
SIGNATURE (WITNESS) TIME | DATE
The statement which appears on this page (and the following page(s), all of which

are signed by me), is made freely and voluntarily by me, and without any promises or
threats having been made to me or pressure or coercion of any kind having been used
against me.

SIGNATURE (ACCUSED/SUSFECT)

A-1-n(2)
Change 2
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CHAPTER IV
SEARCH AND SEIZURE

Each military member has a constitutionally protected right of
privacy. However, a servicemember's expectation of privacy must
occasionally be impinged upon because of military necessity. Military law
recognizes that the individual's right of privacy is balanced against the
command’'s legitimate interests in maintaining health, welfare, discipline,
and readiness, as well as by the need to obtain evidence of criminal
offenses.

Searches and seizures conducted in accordance with the requirements of
the United States Constitution will generally yield admissible evidence.
On the other hand, evidence obtained in violation of constitutional
mandates will not be admissible in any later criminal prosecution. With
this in mind, the most productive approach for the reader is to develop a
thorough knowledge of what actions are legally permissible (producing
admissible evidence for trial by court-martial) and what are not. This
will enable the command to determine, before acting in a situation, whether
prosecution will be possible., The legality of the search or seizure
depends on what was done by the command at the time of the search or
seizure. No amount of legal brilliance by a trial counsel at trial can
undo an unlawful search and seizure.

This chapter discusses the sources of the present law, the activities
that constitute reasonable searches, and other command activities which,
although permissible, and productive of admissible evidence, are not
actually true searches or seizures.

A. Sources of the law of search and seizure

1. United States Constitution, Amendment IV. Although enacted in
the eighteenth century, the language of the fourth amendment has never been
changed. The fourth amendment was not an important part of American
jurisprudence until this century when courts created an exclusionary rule
based on its language:

The right of the people to be secure in their persons,
houses, papers, and effects against unreasonable
searches and seizures, shall not be violated, and no
warrants shall issue, but upon probable cause supported
by cath or affirmation, and particularly describing the
place to be searched, and the persons or things to be
seized.
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This language should be carefully considered in its entirety, and
each part examined in its relationship to the whole. Note that there is no
general constitutional rule against all searches and seizures, only those
that are "unreasonable." The definition of this single word has provided
mich of the litigation in the area, and a substantial portion of this
chapter will be devoted to this topic.

The next important concept contained in the fourth amendment is
that of "probable cause." This concept is not particularly complicated,
nor is it as confusing as often assumed.

In deciding whether probable cause exists, one must first
remenber that conclusions of others do not comprise an acceptable basis for
probable cause. The person who is called upon to determine probable cause
must, in all cases, make an independent assessment of facts presented
before a constitutionally valid finding of prcbable cause can be made. The
concept of probable cause arises in many different factual situations.
Mumerous individuals in a command may be called upon to establish its
presence during an investigation. Although the reading of the constitution
would indicate that only searches performed pursuant to a warrant are
permissible, there have been certain exceptions carved out of that
requirement, and these exceptions have been classified as searches
"otherwise reasonable." Probable cause plays an important role in some of
these searches that will be dealt with individually in this chapter.

Although the fourth amendment mandates that only information
cbtained under oath may be used as a basis for probable cause, military
courts traditionally ignored this requirement. In United States v.
Fimmano, 8 M.J. 197 (C.M.A. 1979), the Court of Military Appeals adopted
the civilian practice of excluding from use all unsworn information used to
determine probable cause. In United States v. Stuckey, 10 M.J. 347 (C.M.A.
1980), however, the Court of Military Appeals reversed its position in
Fimmano and held that information is not required to be given under oath in
order to use the information to make a determination as to the existence of
probable cause. Still, the court in Stuckey strongly recammended that the
information be given under oath. The ocath is one factor that can add to
the believability of the person given the oath, the importance of which
will be discussed below.

The fourth amendment also provides that no search or seizure will
be reasonable if the intrusion is into an area not "particularly
described." This requirement necessitates a particular description of the
place to be searched and items to be seized. Thus, the intrusion by
government officials must be as limited as possible in areas where a person
has a legitimate expectation of privacy.

The "exclusionary rule" of the fourth amendment is a judicially
created rule based upon the language of the fourth amendment. The United
States Supreme Court-considered this rule necessary to prevent unreasonable
searches and seizures by government officials. The sole basis for the law
of search and seizure has been stated to be the protection of the
individual's right to privacy from governmental intrusion. In more recent
decisions the Supreme Court has reexamined the scope of this suppression
remedy and concluded that the rule should only be applied where the fourth
amendment violation is substantial and deliberate. Consequently, where
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government agents are acting in an objectively reasonable manner (i.e, in
“gocd faith") the evidence seized should be admitted despite technical
violations of the fourth amendment.

2. Manual for Courts-Martial, 1984, Unlike the area of confessions
and admissions, covered in Article 31, Uniform Code of Military Justice
[UCMJ]}, there is no basis in the UCMJ for the military law of search and
seizure. By a 1980 amendment to the Manual for Courts-Martial [hereinafter
cited as MCM], the Military Rules of Evidence [hereinafter cited as
Mil.R.Evid.] were enacted. The Military Rules of Evidence provide
extensive guidance in the area of search and seizure in rules 311-17, and
anyone charged with the responsibility for authorizing and conducting
lawful searches and seizures should be familiar with those rules. It must
be noted, however, that since the MCM is an executive order, promulgated by
the President as Commander in Chief, it is subordinate to both the
Constitution, the UCMJ and other laws applicable to the military that are
legislatively enacted. Accordingly, decisions of the Supreme Court, the
Court of Military Appeals, and the Navy-Marine Corps Court of Military
Review interpreting the fourth amendment and applying it to the military
will take precedence over, and effectively overrule or rescind, any MCM
provisions to the contrary.

3. Purpose and effect. The purpose of both the constitutional and
Mil.R.Evid. provisions dealing with searches and seizures is to protect the
right of privacy guaranteed to all persons. Both provisions attempt this
protection by forbidding use at trial of evidence obtained during or by
exploiting an unlawful search or seizure.

B. The language of the law of search and seizure

1. Definitions. Certain words and terms must be defined to properly
understand their use in this chapter. These definitions are set forth
below.

a. Search. A search is a quest for incriminating evidence; an
examination of a person or an area with a view to the discovery of
contraband or other evidence to be used in a criminal prosecution. Three
factors must exist before the law of search and seizure will apply. Does
the command activity constitute:

(1) A quest for evidence;
(2) conducted by a government agent; and

(3) in an area where a reasonable expectation of privacy
exists?

If, for example, it were shown that the evidence in question
has been abandoned by its owner, the guest for such evidence by a
government agent which led to the seizure of the evidence would present no
problem, since there was no reasonable expectation of privacy in such
property. See Mil.R.Evid. 316(d)(1).



b. Seizure. A seizure is the taking of possession of a person
or some item of evidence in conjunction with the investigation of criminal
activity. The act of seizure is separate and distinct from the search; the
two terms varying significantly in legal effect. On same occasions a
search of an area may be lawful, but not a seizure of certain items thought
to be evidence. Examples of this distinction will be seen later in this
chapter. Mil.R.Evid. 316 deals specifically with seizures, and creates
some basic rules for application of the concept. Additionally, a proper
person, such as anyone with the rank of E-4 or above, or any criminal
investigator, such as a NIS special agent, or a CID agent, generally must
be utilized to make the seizure, except in cases of abandoned property.
Mil.R.Evid. 316(e).

C. Probable cause to search. Probable cause to search is a
reasonable belief, based upon believable information having a factual
basis, that:

(1) A crime has been committed; and

(2) the person, property, or evidence sought is located in
the place or on the person to be searched.

Probable cause information generally comes from any of the
following sources:

(a) Written statements:;

(b) oral statements commnicated in person, via
telephone, or by other appropriate means of communication; or

(c) information known by the authorizing official,
i.e., the camanding officer.

d. Probable cause to apprehend an individual is similar in that
a person must conclude, based upon facts, that:

(1) A crime was camitted; and

(2) the person to be apprehended is the person who
committed the crime. '

A detailed discussion of the requirement for a finding of
"probable cause" to search appears later in this chapter. Further
discussion of the concept of "probable cause to apprehend" also appears
later in this chapter in connection with searches incident to apprehension.

e. Civil liability. This is a term relatively new to the area
of search and seizure law. It is a concept that assumes some importance as
a result of the case of Bivens v. Six Unknown Federal Narcotics Agents, 403
U.S. 388 (1971). In Bivens, the Supreme Court held that an agent of the
Federal government (an FBI agent) who violates the provisions of the fourth
amendment (i.e., conducts an illegal search), while acting under color of
Federal authority can be sued for money damages by the persons whose
constitutional rights to privacy were violated. The Supreme Court,
however, has held that military personnel may not maintain suits such as
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that authorized in Bivens to recover money damages from superior officers
for alleged constitutional violations. See Chappel v. Wallace, 462 U.S.
296 (1983). Even so, military officials, like other Federal agents, have
no absolute immunity against such suits brought by nonmilitary personnel.
Accordingly, care must be taken to insure that every effort is made to
comply with the requirements of the fourth amendment when authorizing or
conducting searches or seizures. This is not to say that every erroneously
authorized or conducted search will give rise to civil liability on the
part of the commanding officer authorizing the search or the officer
conducting it. Existing case law appears to recognize a F"good faith®
defense in such cases. What is required is that the search be premised on
a reasonable belief in its validity, and that its conduct be reasonable
under the circumstances of the case. This basis in good faith or
reasonableness would be demonstrated by the facts that led the person in
question to authorize the search or conduct it in a certain manner. To
date there have been no reported cases involving suits against military
officials for alleged fourth amendment violations against civilians. 1In
view of the Bivens case, however, such suits remain possibilities,
especially in situations involving clearly illegal searches or seizures.

f. Capacity of the searcher. The law of search and seizure is
designed to prevent unreasonable governmental interference with an
individual's right to privacy. The fourth amendment does not protect the
individual from nongovernmental intrusions,

(1) Private capacity. Under <certain circumstances,
evidence obtained by an individual seeking to recover his or her own stolen
personal property or the property of another may be admissible in a
court-martial even if the individual acted without probable cause or a
command authorization. In other words, actions that would cause invocation
of the exclusionary rule if taken by a governmental agent will not cause
the same result if taken by a private citizen. Thus, in the case of United
States v. Volante, 4 U.S.C.M.A. 689, 16 C.M.R. 236 (1954), the Court of
Military Appeals upheld a Marine's larceny conviction where the evidence
had been obtained by a co-worker's forcible entry into Volante's wall
locker, after the co-worker was told that he might have to pay for the
missing property if the thief were not found. This action clearly invaded
a protected privacy area, but since it was taken by the co-worker for his
own purposes, and not as an agent of the government, no exclusion of
evidence at trial was warranted. The remedy for Volante would have been to
sue his coworker in civil court for the forcible entry. It is crucial to
note, however, that the absence of a law enforcement duty does not
necessarily make a search purely personal or in an individual cepacity.
Except in the most extraordinary case, searches conducted by officers or
senior noncommissioned officers would normally be considered "official®™ and
therefore subject to the fourth amendment. Similarly, a search conducted
by someone superior in the chain of command or with disciplinary authority
over the person subject to the search normally would be considered
"official” and not "private" in nature,

(2) Foreign governmental capacity. Evidence produced
through searches or seizures conducted solely by a foreign government may
be admitted at a court-martial if the foreign governmental action does not
subject the accused to f“gross and brutal maltreatment." If American
officials participate in the foreign government's actions, the fourth
amendment and MCM standards will apply. Mil.R.Evid. 311(c)(3) specifically
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provides that presence at a search or seizure conducted by a foreign
government will not alone establish "participation" by U.S. officials, nor
will action as an interpreter or intervention to prevent property damage or
physical harm to the accused cause automatic application of fourth
amendment standards.

(3) Civilian police. Any action to search or seize by what
the Mil.R.Evid. 311(c)(2) calls "other officials" must be in campliance
with the U.S. Constitution and the rules applied in the trial of criminal
cases in the U.S. District Courts. "Other officials" include agents of the
District of Columbia, or of any state, commonwealth, or possession of the
United States.

g. Objects of a search or seizure. In carrying out a lawful
search or seizure, agents of the government are bound to look for and seize
only items that provide some link to criminal activity. Mil.R.Evid. 316
provides, for example, that the following categories of evidence may be
seized:

(1) Unlawful weapons made unlawful by same law or
regulation;

(2) contraband or items that may not legally be possessed;

(3) evidence of crime, which may include such things as
instrumentalities of crime, items used to commit crimes, fruits of crime,
such as stolen property, and other items that aid in the successful
prosecution of a crime;

(4) persons, when probable cause exists for apprehension;

(5) abandoned property which may be seized or searched for
any or no reason, and by any person; and

(6) government property. With regard to government
property, the following rules apply.

(a) Generally, government agents may search for and
seize such property for any or no reason, and there is a presumption that
no privacy expectation attaches. Mil.R.Evid. 316(d) (3).

, (b) Foot lockers or wall lockers are presumed to carry
with them an expectation of privacy; thus they can be searched only when
the Military Rules of Evidence permit.

C. Categorization of searches

In discussing the law of search and seizure, we divide all search and
seizure activity into two broad areas: those that require prior
authorization and those that do not. As we have seen, the constitutional
mandate of reasonableness is most easily met by those searches predicated
on prior authorization, and thus authorized searches are preferred. The
courts have recognized, however, that some situations require immediate
action, and here the "reasonable" alternative is a search without prior
authorization. Although this second category is more closely scrutinized
by the courts, several valid approaches can produce admissible evidence.
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D. Searches based upon prior authorization

1. Civilian search warrants. The Mil.R.Evid. specifically make use
of the term "search warrant™ only in connection with an express permission
to search issued by competent civilian authority [see Mil.R.Evid.
315(b) (2)]. As we have seen from the fourth amendment, a search made by
civilian authorities, whether Federal or state, must generally be based
upon a written warrant, supported by oath or affirmation, authorized by a
magistrate, and based upon probable cause. Where the military case relies
upon a civilian search warrant, the military courts will lcok to procedures
in that civilian jurisdiction, and will assess the admissibility of any
evidence based upon compliance with those requirements by the governmental
agents involved.

2. Jurisdiction in searches authorized by campetent military
authority. This type of "prior authorization™ search is akin to that
described in the text of the fourth amendment, but is the express product
of Mil.R.Evid. 315. Although the prior military law contemplated that only
officers in command could authorize a search, Mil.R.Evid. 315 clearly
intends that the power to authorize a search follows the billet occupied by
the person involved rather than being founded in rank or officer status.
Thus, in those situations where senior noncommissioned or petty officers
occupy positions as officers in charge or positions analogous to cammand,
they are generally competent to authorize searches absent contrary
direction from the service secretary concerned.

In the typical case, the commander or other "competent military
authority," such as an officer in charge, decides whether probable cause
exists when issuing a search authorization. The practice of using
cammanding officers rather than military judges or magistrates to determine
probable cause was challenged in United States v. Ezell, 6 M.J. 307 (C.M.A,
1979). In Ezell, the defense argued that due to the obligations and
considerations of command, commanding officers could never possess the
necessary neutrality and detachment to fairly decide the issue of probable
cause, This broad argument was rejected by the Court of Military Appeals.
Still, although there is no per se exclusion of commanding officers, courts
will decide, on a case-by-case basis, whether a particular commander was in
fact neutral and detached In reaction to same very stringent guidelines
for commanders that were set forth in the Ezell decision, Mil.R.Evid.
315(d) provides that:

An otherwise impartial authorizing official does not
lose that character merely because he or she is present
at the scene of a search or is otherwise readily
available to persons who may seek the issuance of a
search authorization; nor does such an official lose
impartial character merely because the official
previously and impartially authorized investigative
activities when such previous authorization is similar
in intent or function to a pretrial authorization made
by the United States district courts.
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3. Jurisdiction to authorize searches. Before any competent
military authority can lawfully order a search in any instance, he or she
must have the authority necessary over both the place to be searched and
the persons or property to be searched or seized. This authority, or
jurisdiction, is most often a dual concept: jurisdiction over the place and
over the person. We will explore these areas closely, as any search or
seizure authorized by one not having jurisdiction is a nullity, and even
though otherwise valid, the fruits of any seizure would not be admissible
in a trial by court-martial if objected to by the defense.

a. Jurisdiction over the person. It is critical to any
analysis concerning authority of the commanding officer over persons to
determine whether the person is a civilian or military member.

(1) Civilians., The search of civilians is now permitted
under Mil.R.Evid. 315(c) when they are present aboard military
installations. This gives the military commander an additional alternative
in such situations where the only possibility, prior to the Mil.R.Evid.,
was to detain that person for a reasonable time while a warrant was sought
from the appropriate Federal or state magistrate. Furthermore, a civilian
desiring to enter or exit a military installation may be subject to a
reasonable inspection as a condition precedent to entry or exit. Such
inspections have recently been upheld as a valid exercise by the command of
the administrative need for security of military bases. Inspections will
be discussed later in this chapter.

(2) Military. Mil.R.Evid. 315 indicates two categories of
military persons who are subject to search by the authorization of
competent military authority: members of that commanding officer's unit,
and others who are subject to military law when in places under that
commander's jurisdiction, e.g., aboard a ship or in a command area. There
is military case authority for the proposition that the cammander's power
to authorize searches of members of his or her cammand goes beyond the
requirement of presence within the area of the camand. In one Air Force
case, the court held that a search authorized by the accused's commanding
officer, although actually conducted outside the squadron area, was
nevertheless lawful. Although this search occurred within the confines of
the Air Force base, a careful consideration of the language of Mil.R.Evid.
315(d) (1) indicates that a person subject to military law could be searched
even while outside the military installation, in the civilian community.
This would hold true only for the search of the person, since personal
property, located off base, is not under the jurisdiction of the conmander
if situated in the United States, its territories, or possessions. Also,
if such action is contemplated, the search must be for evidence connected
with some military offense, prosecutable in a trial by court-martial.

b, Jurisdiction over property. Several topics must be
considered when determining whether a commander can authorize the search of
property. It is necessary to decide first if the property is government-
owned, and if so whether it is intended for governmental or private use.
If the property is owned, operated, or subject to the control of a military
person, its location determines whether a commander may authorize a search
or seizure. If the private property is owned or controlled by civilians,
the commander's authority does not extend beyond the limits of the
pertinent command area.




(1) Property that is government-owned and not intended for
private use may be searched at any time, with or without probable cause,
for any reason, or for no reason at all. Examples of this type of property
include government vehicles, aircraft, ships, etc.

(2) Property that is government-owned and that has a
private use by military persons may be ‘searched by the order of the
commanding officer having control over the area, but probable cause is
required. An example of this type of property is a UOPH room, UEPH space,
MOQ, etc.

Mil.R.Evid. 314 attempts to remove the confusion concerning
which kinds of government property involve expectations of privacy. The
intent of the rule in this area is to affirm that there is a presumed right
to privacy in walllockers, footlockers, etc., and in items issued for
private use. With other government equipment, there is a presumption that
no personal right to privacy exists.

(3) Property that is privately owned, and controlled or
possessed by a military member within a military command area (including
ships, aircraft, vehicles) within the United States, its territories, or
possessions, may be ordered searched by the appropriate military authority
with jurisdiction, if the probable cause requirement is fulfilled.
Examples of this type of property include automobiles, motorcycles,
luggage, etc.

(4) Private property that is controlled or possessed by a
civilian (any person not subject to the UCMJ) may be ordered searched by
the appropriate military authority only if such property is within the
command area (including vehicles, vessels, or aircraft). If the property
ordered searched is, for example, a civilian banking institution located on
base, attention must be given to any additional laws or regulations that
govern those places. 1In these situations, seek advice from the local staff
judge advocate.

(5) Searches ocutside the United States, its territories or
possessions constitute special situations. Here the military authority or
his designee may authorize searches of persons subject to the UCMJ, their
personal property, vehicles, and residences, on or off a military
installation. Any relevant treaty or agreement with the host country
should be complied with. The probable cause requirement still exists.
Except where specifically authorized by international agreement, foreign
agents do not have the right to search areas considered extensions of the
sovereignty of the United States. Examples are ships, aircraft, military
installations, etc.

On the next page is a chart that illustrates the concepts outlined above.
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E. Delegation of power to authorize searches

1. Traditionally, commanders have delegated their power to authorize
searches to their chief of staff, command duty officer, or even the officer
of the day. This practice was held to be illegal in United States v.
Kalscheuer, 11 M.J. 373 (C.M.A, 1981). In Kalscheuer, the court held that
a commanding officer may not delegate the power to authorize searches and
seizures to anyone except a military judge or military magistrate. The
court decided that most searches authorized by delegees such as CDO's would
result in unreasonable searches or seizures in violation of the fourth
amendment. The Kalscheuer case did recognize an exception to this general
prohibition against delegation of authority. If full comand
responsibility "devolves" upon a subordinate, that person may authorize
searches and seizures since the subordinate in such cases is acting as the
cammanding officer. General command responsibility does not autcmatically
devolve to the CDO, SDO, OOD, or even the executive officer simply because
the commanding officer is absent. Only if full command responsibilities
devolve to the XO, CDO, SDO, or OOD may that person lawfully authorize a
search. If, for example, the CDO, SDO, or OOD must contact a superior
officer or the OO0 prior to taking action on any matter affecting the
camand, full command responsbilities will not have devolved to the CDO,
SDO, or OOD; and therefore, he or she could not lawfully authorize a search
or seizure. Guidance on this matter has been promulgated by CINCLANTFLT,
CINCPACTFLT, and CINCUSNAVEUR. Until the courts provide further guidance
on this issue, readers should follow the guidance set forth by their
respective CINC's/CG's.

2. Kalscheuer held that delegation of authority to authorize
searches and seizures would be lawful if the delegation were to either a
military judge or military magistrate. No procedures presently exist in
the Navy or Marine Corps to delegate the power to authorize searches or
seizures to military judges or military magistrates. Unless such a
procedure is authorized by the Secretary of the Navy, no such delegation
should be attempted.

F. The requirement of neutrality and detachments

1. As noted earlier, the defense argued in Ezell that a military
cammander could never be neutral and detached when authorizing searches
because a commanding officer's duties include prosecutorial functions. The
court did not agree and instead held that whether a commander was neutral
and detached when acting on a request for search authorization would be
determined on a case-by-case basis. The court promulgated certain rules
that, if violated, will void any search authorized by a commanding officer
on the basis of lack of neutrality and detachment. These rules are
designed to prevent an individual who has entered the "evidence gathering
process” from thereafter acting to authorize any search. The rules were
spelled out to a certain degree in the Ezell decision, but were clarified
to a greater extent by the drafters of the new rules. The intent of both
the court's decision and the rules of evidence is to maintain impartiality
in each case. Where a commander has became involved in any capacity
concerning an individual case, the commander should carefully consider
whether his or her perspective can truly be objective when reviewing later
requests for search authorization.
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If a coomander is faced with a situation in which action on a
search authorization request is impossible because of a lack of neutrality
or detachment, a superior commander in the chain of command or another
commander who has jurisdiction over the person or place can be asked to
authorize the search,

G. The requirement of probable cause

1. As discussed earlier, the probable cause determination is based
upon a reasonable belief that:

a. There was a crime committed; and

b. certain persons, property, or evidence related to that crime
will be found in the place or on the persons to be searched.

Before a person may conclude that probable cause to search
exists, he or she should have a reasonable belief that the information
giving rise to the intent to search is believable and has a factual basis.

The portion of Mil.R.Evid. 315 dealing with probable cause
recognizes the proper use of hearsay information in the determination of
probable cause, and allows such determinations to be based either wholly or
in part on such information.

2. Probable cause and the subject matter of the search. When a
search is authorized by appropriate authority the thing, or things, that
are the objects of the search must be specified. This is the requirement
of particularity mentioned in the language of the fourth amendment. For
instance, if facts point to a knife or other sharp instrument as the
instrumentality of a crime, the commanding officer or person authorizing
the search should specify that an object of this type, and not a pistol, is
to be sought. Likewise, if marijuana is the object of the search, it too
must be specified in the search authorization.

Suppose, however, that a search for a knife is being conducted,
and the person conducting the search happens to find a bag of marijuana in
the locker which is being searched. Further, assume that the knife is not
found. Could the marijuana be admitted in evidence against the accused?
If the marijuana were discovered incident to the search for the knife, it
will be admissible. If the commander authorizes a search for a knife, the
person conducting the search could look in the locker for the knife, and
any other item of evidence discovered would be admissible. Suppose,
however, that while looking for the knife, the person conducting the search
looked into an envelope containing only a letter belonging to the accused.
Suppose that this letter contained information as to where the accused had
drugs and that, as a result of this letter, the drugs were found. Neither
the letter nor the drugs would be admissible. The reason is that the
person conducting the search was authorized to look only for a knife. A
search of boxes in which the knife could be located would be legal, but the
knife could not be located in an envelope containing a letter. Hence, the
subject matter, what is being sought in the search, controls where one may
look.
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Suppose a person is searching for a stolen pistol on the
accused's premises and looks in a match box and finds heroin. Again, one
could not expect to find the pistol in the match box. The search may not
extend into areas where it would not be reasonable to expect to find the
item sought.

The person conducting the search should also keep in mind the
fact that once the item sought is located, the search should cease.
Suppose one is looking for a pistol and finds it. The next drawer which
contains two kilos of heroin must not be opened, because the search is
camplete. If the search is for an unspecified quantity of heroin, and some
is found, the searcher may continue to look for more. This is why a search
based on a drug detection dog's alert may continue even after some illegal
drugs are found. We cannot be sure how much or how 1little of the
contraband exists; only that "some" probably will be found.

3. Premises involved. Apart from specifying the subject matter of
the search, the person authorizing the search must also specify the
premises to be searched; by "premises," is meant the person, place, or
thing.

Before the person authorizing the search can know what premises
to specify, he must have information indicating that the subject matter of
the search is located in a specific place. One cannot guess as to the
location of the subject matter. Nor can the fact that probable cause
exists in one place or premises justify a search in another place or
premises merely because one is near the other. There must be some factual
link for probable cause to exist.

4. Source and quality of information. Probable cause must be based
on information provided to or already known by the authorizing official.
Such information can came to the commander through written documents, oral
statements, messages relayed through normal communications procedures, such
as the telephone or by radio, or may be based on information already known
by the authorizing official (where no question of impartiality arises
because of the knowledge).

In all cases, both the factual basis and believability basis
should be satisfied. The "factual basis" requirement is met when an
individual reasonably concludes that the information, if reliable,
adequately apprises him or her that the property in question is what it is
alleged to be, and is located where it is alleged to be. Information is
"believable" when an individual reasonably concludes that it is
sufficiently reliable to be believed.

The method of application of the tests will differ, however,
depending upon circumstances. The following examples are illustrative.

a. An individual making a probable cause determination who
observes an incident firsthand must determine only that the cbservation is
reliable and that the property is likely to be what it appears to be. For
example, an officer who believes that she sees an individual in possession
of heroin must first conclude that the observation was reliable, i.e.,
whether her eyesight was adequate and the observation was long enough, and
that she has sufficient knowledge and experience to be able reasonably to
believe that the substance in question is in fact heroin.
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b. An individual making a probable cause determination who
relies upon the in-person report of an informant must determine both that
the informant is believable and that the property observed is likely to be
what the observer believes it to be. The determining individual may
consider the demeanor of the informant to help determine whether the
informant is believable. An individual known to have a "clean record®™ and
no bias against the suspect is likely to be credible.

C. An individual making a probable cause determination who
relies upon the report of an informant not present before the authorizing
official must determine both that the informant is believable and that the
information supplied has a factual basis. The individual making the
determination may utilize one or more of the following factors to decide
whether the informant is believable.

(1) Prior record as a reliable informant. Has the informant
given information in the past that proved to be accurate?

(2) Corroborating detail. Has enough detail of the
informant's information been verified to imply that the remainder can
reasonably be presumed to be accurate?

_ (3) Statement against interest. Is the information given by
the informant sufficiently adverse to the pecuniary or penal interest of
the informant to imply that the information may reasonably be presumed to
be accurate?

(4) Good citizen. Is the character of the informant, as a
person known by the individual making the probable cause determination,
such as to make it reasonable to presume that the information is accurate?

The factors listed above are not the only ways to determine
an informant's believability. The commander may consider any factor
tending to show believability, such as the informant's military record, his
duty assignments, and whether the informant has given the information under
oath.

Mere allegations, however, may not be relied upon. Thus, an
individual may not reasonably conclude that an informant is reliable simply
because the informant is described as such by a law enforcement agent. The
individual making the probable cause determination should be supplied with
specific details of the informant's past actions to allow that individual
to personally and reasonably conclude that the informant is reliable. The
informant's identity need not be disclosed to the authorizing officer, but
it is often a good practice to do so. ’

The holding in United States v. Fimmano, 8 M.J. 197 (C.M.A.
1980), should be reviewed at this point. The court held in Fimmano that
individuals presenting information to an authorizing officer while
requesting a search authorization must do so under ocath or affirmation. In
United States v. Stuckey, 10 M.J. 347 (C.M.A. 1981), the majority of the
court overruled Fimmano and held that an oath or affirmation was not
strictly required. Nevertheless, Chief Judge Everett recommended that an
oath or affirmation be administered because it enhances believability of
the information presented. Therefore, if circumstances permit, an oath or
affirmation should be administered.
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H. Execution of the search authorization. Mil.R.Evid. 315(h) provides
that a search authorization or warrant should be served upon the person
whose property is to be searched if that person is present. Further, the
persons who actually perform the search should campile an inventory of
items seized and should give a copy of the inventory to the person whose
property is seized. If searches are carried out in foreign countries, the
rule provides that actions should conform to any existing international
agreements. Failure to camply with these provisions, however, will not
necessarily render the items involved inadmissible at a trial by
court-martial.

I. The use of drug detector dogs

1., There are several situations where detector dogs may be used to
obtain evidence that should be admissible in a subsequent court-martial.

a. The first situation is based on United States v. Rivera,
4 M,J, 215 (C.M.A. 1978). Rivera was apprehended at the installation gate
after a drug-detector dog alerted on his person and the area in which he
had been seated in a taxicab. The use of the dog during a gate search
conducted on an overseas installation was considered permissible. The
dog's alert could be used to establish probable cause to apprehend the
accused. All evidence obtained was held to be admissible. Recently, the
Court of Military Appeals held that the use of detector dogs at gate
searches in the United States was also reasonable.

b. In United States v. Grosskreutz, 5 M.J. 344 (C.M.A. 1978),
the Court of Military Appeals permitted the use of a detector dog to obtain
admissible evidence in a situation other than a gate search. In this case,
a detector dog was brought to an automobile believed to contain marijuana.
The dog alerted on the car's rear wheels and exterior which prompted the
police to detain the accused. The proper commander was then notified of
this "alert" and the other circumstances surrounding this case. The search
of the vehicle was then conducted pursuant to the authorization of the
cammander .

The court held that the use of the marijuana deg in an area
surrounding the car was lawful. The mere act of "monitoring airspace”
surrounding the wvehicle did not involve an intrusion into an area of
privacy. Thus, the dog's alert was not a search, but a fact that could be
relayed to the proper commander for a determination of probable cause. The
Supreme Court has also held that using a dog in a common area to sniff a
closed suitcase is not a search at all.

The facts of this case indicate that close attention must be
given to establishing the reliability of the informers in this situation,
i.e., the dog and doghandler. The drug-detector dog is simply an
informant, albeit with a longer nose and a somswhat more scruffy
appearance. As in the usual informant situation, there must be a showing
of both factual basis, i.e., the dog's alert and surrounding circumstances
and the dog's reliability. This reliability may be determined by the
cammanding officer through either of two commonly used methods. The first
method is for the commanding officer to observe the accuracy of a
particular dog's alert in a controlled situation, i.e., with previously
planted drugs. The second method is for the commanding officer to review
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the record of the particular dog's previous performance in actual cases,
i.e., the dog's success rate. Although either of these methods may be
sufficient by themselves for a determination that a dog is reliable, both
should be used whenever practicable.

A few words of caution about the use of drug dogs are in
order. In Ezell, the court held that the evidence was inadmissible because
the commander who authorized the search was not a "neutral and detached"
magistrate. The court stated that a military commander who participates in
an inspection involving the use of detector dogs in the command area cannot
later authorize a search based upon subsequent alerts by the same dogs
during that use. This case illustrates the point that any person swept
into the evidence-gathering process may find it impossible later to be
considered an impartial official. The provisions of the Military Rules of
Evidence are geared to lessen the effect in this type of case, in that mere
presence at the scene is not per se disqualifying; but again, the line is
difficult to draw.

In summary, the use of dogs for the purpose of ferreting out
drugs or contraband that threaten military security and performance is a
reasonable means to provide probable cause:

(1) When the dog alerts in a common area, such as a
barracks passageway; or

(2) when the dog alerts on the "air space" extending from
an area where there is an expectation of privacy.

J. The use of a writing in the search authorization

Although written forms to record the terms of the authorization, or to
set -forth the underlying information relied upon in granting the request
are not mandatory, the use of such memoranda is highly recommended for
several reasons. Many cases may take same time to get to trial. It is
helpful to the person who must testify about actions taken in authorizing a
search to review such documents prior to testifying. Further, these
records may be introduced to prove that the search was lawful.

The Judge Advocate General of the Navy has recommended the use of the
forms attached as appendices III and IV to this chapter. Should the
exigencies of the situation require an immediate determination of probable
cause, with no time to use the forms, make a record of all facts utilized
and actions taken as soon as possible after the events have occurred.

Finally, probable cause must be determined by the person who is asked
to authorize the search without regard to the prior conclusions of others
concerning the question to be answered. No conclusion of the authorizing
official should ever be based on a conclusion of some other person or
persons. The determination that probable cause exists can be arrived at
only by the officer charged with that responsibility.
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K. Searches lawful without prior authorization but requiring probable
cause

As was mentioned earlier, there are two basic categories of searches
that can be lawful if properly executed. Our discussion to this point has
centered on those that require prior authorization. We will now discuss
those categories of searches that have been recognized as exceptions to the
general rule requiring authorization prior to the search, Within this
category of searches, there are two types: searches requiring probable
cause; and searches not requiring probable cause.

1. Exigency search. This type of search is permitted by Mil.R.Evid.
315(g) under circumstances demanding some immediate action to prevent
removal or disposal of property believed, on reasonable grounds, to be
evidence of crime. Although the exigencies may permit a search to be made
without the requirement of a search authorization, the same quantum of
probable cause required for search authorizations must be found to justify
an intrusion based on exigency.

2. Types of exigency searches. Prior authorization is not required
under Mil.R.Evid. 315(g) for a search based upon probable cause under the
following circumstances.

a. Insufficient time. No authorization need be obtained where
there is probable cause to search, and there is a reasonable belief that
the time required to cbtain an authorization would result in the removal,
destruction, or concealment of the property or evidence sought. Although
both military and civilian case law, in the past, have applied this
doctrine almost exclusively to automobiles, it now seems possible that this
exception may be a basis for entry into barracks, apartments, etc., in
situations where drugs are being used. In United States v. Hessler, 7 M.J.
9 (C.M.A. 1979), the Court of Military Appeals found that an OOD, when
confronted with the unmistakable cdor of burning marijuana outside the
accused's barracks roam, acted correctly when he demanded entry to the room
and placed all occupants under apprehension without first obtaining the
cammanding officer's authorization for his entry. The fact that he heard
shuffling inside the room, and was on an authorized tour of living spaces
was considered crucial, as well as the fact that the unit was overseas.
The court felt that this was a “"present danger to the military mission,”
and thus military necessity warranted immediate action.

b. Lack of commnication. Action is permitted in cases where
probable cause exists, and destruction, concealment, or removal is a
genuJ.ne concern, but communication with an appropriate authorizing official
is precluded by reasons of military operational necessity. Mil.R.Evid.
315(g) (2). For instance, where a nuclear submarine, or a Marine unit in
the field maintaining radio silence, lacks a proper authorizing official
(perhaps due to some disqualification on neutrality grounds), no search
would otherwise be possible without breaking the silence and perhaps
imperiling the unit and its mission.
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c. Search of operable vehicles. This type of search is based
upon the United States Supreme Court's creation of an exception to the
general warrant requirement where a vehicle is involved. Two factors are
controlling. First, a vehicle may easily be removed from the jurisdiction
if a warrant or authorization were necessary; and second, the court
recognizes a "lesser expectation of privacy" in automobiles. In the
military, the term "vehicle" includes vessels, aircraft, and tanks, as well
as autamobiles, trucks, etc. In 1982, the U.S. Supreme Court attempted to
clear up the confusion resulting from a nunber of earlier contradictory
cases by defining a clear rule for searches of operable automobiles. If
probable cause exists to stop and search a vehicle, then authorities may
search the entire vehicle and any containers found therein in which the
suspected item might reasonably be found. All of this can be done without
an authorization. It is not necessary to apply this exception to
government vehicles, as they may be searched anytime, anyplace, under the
provisions of Mil.R.Evid. 314(d).

L. Searches not requiring probable cause

Mil.R.Evid. 314 lists several types of lawful searches that do not
require either a prior search authorization or probable cause.

1. Searches upon entry to or exit from United States installations,
aircraft, and vessel abroad. Commanders of military installations,
aircraft, or vessels located abroad, may authorize personnel to conduct
searches of persons or property upon entry to or exit from the
installation, aircraft, or vessel. The justification for the search is the
need to ensure the security, military fitness, or good order and discipline
of the command.

2. Consent searches. If the owner, or other person in a position to
do so, consents to a search of his person or property over which he has
control, a search may be conducted by anyone for any reason (or for no
reason) pursuant to Mil.R.Evid. 314(e). If a free and voluntary consent is
obtained, no probable cause 1is required. For example, where an
investigator asks the accused if he "might check his personal belongings"
and the accused answers, "Yes . . . it's all right with me," the Court of
Military Appeals has found that there was consent. The court has also
said, however, that "mere acquiescence in the face of authority is not
consent." Thus, where the commanding officer and first sergeant appeared
at the accused's locker with a pair of bolt cutters and asked if they could
search, the accused's affirmative answer was not consent. The question in
each case will be whether consent was freely and voluntarily given.

There is no absolute requirement that an individual who is asked
for consent to search be told of the right to refuse such consent, nor is
there any requirement to warn under article 31(b). Both warnings can help
show that consent was voluntarily given. The courts have been unanimous in
finding such warnings to be strong indicia that any waiver of the right to
privacy thereafter given was free and voluntary.
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Additionally, use of a written consent to search form is a sound
practice. Part of the standard form fram appendix A-1-m of the JAG Manual
is reproduced as appendix V of this chapter for an example of a possible
format. Appendix VI of this chapter provides a form which can be utilized
for the consentual obtaining of a urine sample. Remember that since the
consent itself is a waiver of a constitutional right by the person
involved, it may be limited in any manner, or revoked at any time. The
fact that you have the consent in writing does not make it binding on a
person if a withdrawal or limitation is communicated. Refusing to give
consent or revoking it does not then give probable cause where none existed
before: one cannot use the legitimate claim of a constitutional right to
infer guilt or that the person "must be hiding samething."

Even where consent is obtained, if any other information is
solicited from one suspected of an offense, proper article 31 warnings, and
in most cases counsel warnings, must be given.

As previously noted, we use the term control over property rather
than ownership. For instance, if Seaman Jones occupies a residence with
her male companion, Jack Tripper, Jack can consent to a search of the
residence, Suppose, however, that Seaman Jones keeps a large tin box at
the residence to which Jack is not allowed access. The box would not be
subject to a search based upon Jack's consent., He oould only validly
consent to a search of those places or areas where Seaman Jones has given
him "control." Likewise, if Seaman Jones maintained her own private room
within the residence, and Jack was not permitted access to the room by her,
Jack could not give valid consent for a search of that room.

3. Stop and frisk. Although most often associated with civilian
police officers, this type of limited "seizure" of the person is
specifically included in Mil.R.Evid. 314(f). It does not require probable
cause to be lawful, and is most often utilized in situations where an
experienced officer, NCO, or petty officer is confronted with circumstances
that "just don't seem right." This "articulable suspicion” allows the law
enforcement officer to detain an individual to ask for identification and
an explanation of the observed circumstances. This is the "stop” portion
of the intrusion. Should the person who makes the stop have reasonable
grounds to fear for his or her safety, a limited "frisk" or "pat down" of
the outer garments of the person stopped is permitted to ascertain whether
a weapon is present. If any weapon is discovered in this pat down, its
seizure can provide probable cause for apprehension, and a subsequent
search incident thereto. There is, however, no right to frisk or pat down
a suspect in situations where no apprehension of personal danger is
involved. Nor can the "frisk" be conducted in a more than cursory manner
to ensure safety. Further, any detention must be brief and related to the
original suspicion that underlies the stop.

4., Search incident to a lawful apprehension. A search of an
individual™s person, of the clothing he is wearing, and of places into
which he could reach to obtain a weapon or destroy evidence is a lawful
search if conducted incident to a lawful apprehension of that individual
and pursuant to Mil.R.Evid. 314(g).
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Apprehension is the taking into custody of a person. This means
the imposition of physical restraint, and is substantially the same as
civilian "arrest." It differs from military arrest which is merely the
imposition of moral restraint.

A search incident to a lawful apprehension will be lawful if the
apprehension 1is based upon probable cause. This means that the
apprehending official is aware of facts and circumstances that would
justify a reasonable person to conclude that:

(1) An offense has been or is being cammitted; and

(2) the person to be apprehended committed or is committing
the offense.

The concept of probable cause as it relates to apprehension
differs somewhat from that associated with probable cause to search.
Instead of concerning oneself with the location of evidence, the second
inquiry concerns the actual perpetrator of the offense.

An apprehension may not be used as a subterfuge to conduct an
otherwise unlawful search. Furthermore, only the person apprehended and
the immediate area where that person could obtain a weapon or destroy
evidence may be searched. For example, a locked suitcase next to the
person apprehended may not be searched incident to the apprehension, but it
may be seized and held pending authorization for a search based on probable
cause.,

Until recently, the extent to which an automobile might be
searched incident to the apprehension of the driver or passengers therein
was unsettled. In 1981, however, the United States Supreme Court firmly
established the lawful scope of such apprehension searches. The Court held
that when a law enforcement officer lawfully apprehends the occupants of an
autamobile, the officer may conduct a search of the entire passenger
compartment, including a locked glove compartment, and any container found
therein, whether opened or closed.

Decisions of the United States Supreme Court have further limited
the scope of a search incident to apprehension where the suspect possesses
a briefcase, duffel bag, footlocker, suitcase, etc. If it is shown that
the object carried or possessed by a suspect was searched incident to the
apprehension, that is contemporaneously with the apprehension, then the
search of that item is likely to be upheld. If, however, the suspect is
taken away to be interrogated in room 1 and the suitcase is taken to room
2, a search of the item would not be incident to the apprehension since it
is outside the reach of the suspect. Here, search authorization would be
required.

5. Emergency searches to save life or for related purposes. In
emergency situations, Mil.R.Evid. 314(i) permits searches to be conducted
to save life or for related purposes. The search may be performed in an
effort to render immediate medical aid, to obtain information that will
assist in the rendering of such aid, or to prevent immediate or ongoing
personal injury. Such a search must be conducted in good faith and may not
be a subterfuge in order to circumvent an individual's fourth amendment
protections.
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M. "Plain view® seizure

, When a government official is in a place where he or she has a lawful
right to be, whether by invitation or official duty, evidence of a crime
observed in plain view may be seized in accordance with Mil.R.Evid. 316.
An often repeated example of this type of lawful seizure arises during a
wall locker inspection. While looking at the uniforms of a certain
servicemember, a baggie of marijuana falls to the deck. Its seizure as
contraband is justifiable under these circumstances as having been observed
in plain view. Another situation could arise while a searcher is carrying
out a duly authorized search for stolen property and comes upon a hand
grenade in the search area. Since it is contraband, it is both seizable
and admissible in court-martial proceedings.

N. Body views and intrusions

Under certain circumstances defined in Mil.R.Evid. 312, evidence that
is the result of a becdy view or intrusion will be admissible at
court-martial. There are also situations where such body views and
intrusions may be performed in a nonconsensual manner and still be
admissible. Despite this fact, article 31 need not be complied with if all
requirements of Mil.R.Evid., 312 are met. Body views and intrusions fall
into three cateqories: visual examinations of the body; intrusion into body
cavities; and seizure of body fluids.

1. Visual examinations of the body. Visual examinations of the
unclothed body are admissible evidence when the subject of the examination
consents to the view. In essence, this type of examination is treated like
any other consent search pursuant to Mil.R.Evid. 314(e). In addition to
these consensual views, involuntary views will produce admissible evidence
if taken under any of the following circumstances:

a. Pursuant to a valid inspection or inventory performed in
accordance with Mil.R.Evid. 313, discussed below;

b. pursuant to a search upon entry to a U.S. installation,
aircraft, or vessel abroad performed in accordance with Mil.R.Evid. 314(c),
or a border search performed in accordance with Mil.R.Evid. 314(b) (visual
examinations may be performed pursuant to one of these two provisions only
if there is a reasonable suspicion that a weapon, contraband, or evidence
of a crime is concealed on the body of the person to be searched);

c. pursuant to a search within a jail or confinement facility
performed in accordance with Mil.R.Evid. 314(h) (such a visual examination
may be performed only if it is reasonably necessary to maintain the
security of the institution or its personnel);

d. pursuant to a search incident to a lawful apprehension
performed in accordance with Mil.R.Evid. 314(9);

e. pursuant to an emergency search conducted to save an
individual's life, or for related purposes, and performed in accordance
with Mil.R.Evid. 314(i); or

f. pursuant to any probable cause search performed in
accordance with Mil.R.Evid. 315.
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Any visual examination of the unclothed body should be conducted
whenever practicable by a person of the same sex as that of the person
being examined.

2. Intrusion into body cavities. A reasonable nonconsensual
intrusion into the mouth, nose, and ears is permissible when an examination
of the unclothed body would be permitted, as discussed above.
Nonconsensual intrusions into other body cavities are permitted only under
the following circumstances:

a. To seize weapons, contraband, or ®evidence of a crime
discovered pursuant to a lawful search (the seizure must be conducted in a
reasonable fashion by a person with the appropriate medical
qualifications); or

b. to search for weapons, contraband, or evidence of a crime
pursuant to a lawful search authorization (the search must also be
conducted by a person with the appropriate medical qualifications).

3. Extraction of body fluids. The nonconsensual extraction of body
fluids, e.g., blood sample, is permissible under two circumstances:

a. Pursuant to a lawful search authorization; or

b. where the circumstances show a P“clear indication® that
evidence of a crime will be found, and that there is reason to believe that
the delay required to seek a search authorization could result in the
destruction of the evidence,

Involuntary extraction of body fluids, whether conducted pursuant
to a. or b. above, must be done in a reasonable fashion by a person with
the appropriate medical qualifications. (It is likely that physical
extraction of a urine sample would be considered a violation of
constitutional due process, even if based on an otherwise lawful search
authorization.) Note that an order to provide a urine sample through
normal elimination, as in the typical urinalysis inspection, is not an
"extraction® and need not be conducted by medical personnel.

4. Intrusions for valid medical purposes. The military may take
whatever actions are necessary to preserve the health of a servicemember.
Thus, evidence or contraband obtained from an examination or intrusion
conducted for a valid medical purpose may be seized and will be admissible
at court-martial.

0. Inspections and inventories

l. General considerations. Although not within either category of
searches (prior authorization/without prior authorization), there are
other activities by agents of the government that may yield admissible
evidence in trial by court-martial. These activities include
administrative inspections and inventories. Mil.R.Evid. 313 codifies the
law of military inspections and inventories. Traditional terms that were
formerly used to describe various inspections, e.g., “shakedown search" or
"gate search,” have been abandoned as being confusing. If carried out
lawfully, inspections and inventories are not designed to be "quests for
evidence” and are thus not searches in the strictest sense. Since that
element of the formula is missing, it follows that items of evidence found
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during these inspections are admissible in court-martial proceedings. If
either of these administrative activities is primarily a quest for evidence
directed at certain individuals or groups, the inspection is actually a
search and evidence seized will not be admissible.

2. Inspections. Mil.R.Evid. 313(b) defines "inspection" as an
"examination . . . conducted as an incident of command the primary purpose
of which is to determine and to ensure the security, military fitness, or
good order and discipline of the unit, organization, installation, vessel,
aircraft, or vehicle." Thus, an inspection is conducted to ensure mission
readiness and is part of the inherent duties and responsibilities of those
in the military chain of command. Because inspections are intended to
discover, correct, and deter conditions detrimental to military efficiency
and safety, they are considered as necessary to the existence of any
effective armed force and inherent in the very concept of a military
organization.

Mil.R.Evid. 313(b) makes it clear that "an examination made for
the primary purpose of obtaining evidence for use in a trial by
court—martial or in other disciplinary proceedings is not an inspection
within the meaning of this rule." But an otherwise valid inspection is not
rendered invalid solely because the inspector has as his or her secondary
purpose that of obtaining evidence for use in a trial by court-martial or
in other disciplinary proceedings. An examination made with a primary
purpose of prosecution is no longer considered an administrative
inspection.

For example, assume Colonel X suspects A of possessing marijuana
because of an anonymous "tip" received by telephone. Colonel X cannot
proceed to A's locker and "inspect" it because what he is really doing is
searching it -- looking for the marijuana. How about an "inspection" of
all lockers in A's wing of the barracks, which will give Colonel X an
opportunity to "get into A's locker" on a pretext? Because it is a pretext
for a search, it would be invalid; in fact, it is a search., And note that
this is not a lawful probable cause search because the Colonel has no
underlying facts and circumstances from which to conclude that the informer
is reliable or that his information is believable.

Suppose, however, that Colonel X, having no information
concerning A, is seeking to remove contraband from his command, prevent
removal of government property, and reduce drug trafficking. He
establishes inspections at the gate. Those entering and leaving through
the gate have their persons and vehicles inspected on a random basis.
Colonel X is not trying to "get the goods" on A or any other particular
individual. A carries marijuana through the gate and is inspected. The
inspection is a reasonable one; the trunk of the vehicle, under its seats,
and A's pockets are checked. Marijuana is discovered in A's trunk. The
marijuana was discovered incident to the inspection. A was not singled out
and inspected as a suspect. Here, the purpose was not to "get" A, but
merely to deter the flow of drugs or other contraband. The evidence would
be admissible.
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An inspection may be made of the whole or any part of a unit,
organization, installation, vessel, aircraft, or vehicle. Inspections are
quantitative examinations insofar as they do not single out specific
individuals or very small groups of individuals. There is, however, no
legal requirement that the entirety of a unit or organization be inspected.
An inspection should be totally exhaustive (i.e., every individual of the
chosen component is inspected) or it should be done on a random basis, by
inspecting individuals according to some rule of chance (i.e., rolling
dice). Such procedures will be an effective means to avoid challenges
based on grounds that the inspection was a subterfuge for a search. Unless
authority to do so has been withheld by competent superior authority, any
individual placed in a command or appropriate supervisory position may
inspect the personnel and property within his or her control.

An  inspection also includes an examination to locate and
confiscate unlawful weapons and other contraband. Contraband is defined as
material the possession of which is by its very nature unlawful, e.q.,
marijuana. Material may be declared to be unlawful by appropriate statute,
regulation, or order. For example, liquor is prohibited aboard ship, and
would be contraband if found in Seaman Smith's seabag aboard ship, although
it might not be contraband if found in Ensign Smith's UOPH room.

Mil.R.Evid. 313(b) indicates that certain classes of contraband
inspections are especially likely to be subterfuge searches and thus not
inspections at all. If the contraband inspection: (1) Occurs immediately
after a report of some specific offense in the unit and was not previously
scheduled; (2) specific individuals are singled out for inspection; or (3)
some people are "inspected" substantially more thoroughly than others, then
the government must prove that the inspection was not actually a subterfuge
search., As a practical matter, the rule expresses a clear preference for
previously scheduled contraband inspections. Such scheduling helps ensure
that the inspection is a routine command function and not an excuse to
search specific persons or places for evidence of crime. The inspection
should be scheduled sufficiently far enough in advance so as to eliminate
any reasonable probability that the inspection is being used as a
subterfuge. Such scheduling may be made as a matter of date or event. In
other words, inspections may be scheduled to take place on any specific
date (e.g., a commander may decide on the first of a month to inspect on
the 7th, 9th, and 21st), or on the occurrence of a specific event beyond
the usual control of the commander (e.g., whenever an alert is ordered,
forces are deployed, a ship sails, the stock market reaches a certain level
of activity, etc.). The previously scheduled inspection, however, need not
be preannounced.
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Mil.R.Evid. 313(b) permits a person acting as an inspector to
utilize any reascnable natural or technological aid in conducting an
inspection. The marijuana detection dog, for instance, is a natural aid
that may be used to assist an inspector in more accurately discovering
marijuana during an inspection of a unit for marijuana. If the dog should
alert on an area which is not within the scope of the inspection (an area
which was not going to be inspected), however, that area may not ‘be
searched without a prior authorization. Also, where the commanding officer
is himself conducting the inspection when the dog alerts, he should not
authorize the search himself, but should seek authorization from some other
competent authority, e.g., the base cammander. This is because the
commander's participation in the inspection may render him disqualified to
authorize searches under Ezell.

3. Inventories. Mil.R.Evid. 313(c) codifies case law by recognizing that
evidence seized during a bona fide inventory is admissible. The rationale
behind this exception to the usual probable cause requirement is that such
an inventory is not prosecutorial in nature and is a reasonable intrusion.
Commands may inventory the personal effects of members who are on an
unauthorized absence, placed in pretrial confinement, or hospitalized.
Contraband or evidence incidentally found during the course of such a
legitimate inventory will be admissible in a subsequent criminal
prcceeding. However, an inventory may not be used as a subterfuge for a
search.

For example, in United States v. Mossbauer, 20 U.S.C.M.A. 584, 44
C.M.R. 14 (1971), the accused was apprehended in town by civilian
authorities for possession of marijuana and for indecent exposure. At 0530
the following morning, the commanding officer arrived at his office and
read the log recording notification of the apprehension. A call to the
local police revealed that the accused would not be released until later in
the day. There existed an Army regulation in effect at that time which
required the inventory of an absentee's personal effects inmediately upon
discovery of his absence in order to protect the absentee from theft or
loss of his property. The commanding officer ordered an inventory of the
accused's property. The inventory was conducted in such a way that it did
not include major items of clothing contained in the accused's locker, but
it did note minute particles of green vegetable matter found in the
accused's field jacket. It was held that the inventory was merely a
subterfuge for a search of the accused's locker without probable cause.
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SAMPLE SEARCH AND SEIZURE INSTRUCTION

NAVBALCOM INSTRUCTION 5510.3A

Subj: SEARCHES AND SEIZURES

Ref: (a) Mil.R.Evid. 315

l. Purpose. To establish the authority of various members of the U.S.
Naval Ballistics Command to order searches of persons and property and to
promulgate regulations and guidelines governing such searches.

2. Cancellation. NAVBALCOM Instruction 5510.3 is hereby cancelled.

3. Objective. To insure that every search conducted by members of this
cammand 1s performed in accordance with the law. For purposes of this
instruction, "search" is defined as a quest for incriminating evidence.

4. Authority

(a) Reference (a), as modified by court decision, authorizes a
commanding officer to order searches of:

(1) Persons subject to military law and to his authority;

(2) persons, including civilians, situated on or in a military
installation, encampment, vessel, aircraft, vehicle, or any other location
under his control;

(3) privately-owned property situated on or in a military
installation, encampment, vessel, aircraft, vehicle, or any other location
under his control;

(4) U.S. Government-owned or controlled property under his
jurisdiction, which has been issued to an individual or group of
individuals for their private use;

(5) all other U.S. Government~owned or controlled property under
his jurisdiction; and

(6) in foreign countries, persons subject to military law and to
his authority and any property of such persons located anywhere in the
foreign country.

(b) As to property described in paragraph 4(a) (5) above, a search may
be conducted at any time, by anyone in military authority on the scene, for
any reason, or for no reason at all. Any property seized as a result of
such a search will be handled in accordance with paragraph 7 herein.
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(c) Items or other evidence seized as a result of a search of persons
or property falling within paragraphs 4(a) (1), (), (3), or (4), above,
will be admissible in a subsequent court proceeding only if the search was
based on probable cause. This means that before the search is ordered, the
person ordering the search is in possession of facts and information, more
than mere suspicion or conclusions provided to him by others, which would
lead a reasonable person to believe that: (@) An offense has been
committed; and (b) the proposed search will disclose an unlawful weapon,
contraband, evidence of the offense or of the identity of the offender, or
anything that might be used to resist apprehension or to escape.

(@) Before deciding whether to order any search of persons or property
described in paragraphs 4(a) (1), (2), (3), or (4), above, the officer
responsible is required to take all reasonable steps consistent with the
circumstances to ensure that his source of information is reliable, and
that the information available to him is complete and correct. He must
then decide whether such information constitutes probable cause as defined
above. In making this determination, the responsible officer is exercising
a judicial, as opposed to a disciplinary, function.

(e) Ordinarily the Commanding Officer, U.S. Naval Ballistics Conmand,
will be the officer responsible for authorizing searches of persons or
property described in paragraphs 4(a) (1), (2), (3), or (4), above in this
command. If the commanding officer is unavailable and full command
responsibilities have devolved to another (normally the executive officer),
that person then exercising full command responsibilities is permitted to
authorize searches and seizures.

5. Criteria

(a) When so acting, the individual empowered to authorize searches will
exercise discretion in deciding whether to order a search in accordance
with the general criteria set forth above. No search will be ordered
without a thorough review of the information to determine that probable
cause, where required, exists. Due consideration will be given to the
advisability of posting a guard or securing a space to prevent the
tampering with or alteration of spaces while a further inquiry is conducted
to effect a more camplete development of the facts and circumstances giving
rise to the request for a search. '

(b) The following examples are intended to assist the responsible
officer in placing the persons or property to be searched within the proper
category (set forth in paragraph 4(a), above):

(1) Menbers of the armed forces and civilians accompanying armed
forces in a combat zone in time of war;

(2) all persons, servicemembers and civilians, situated on or in a
military installation, encampment, vessel, aircraft, or vehicle;

(3) automobiles, suitcases, civilian clothing, privately-owned

parcels, etc., physically located on or in a military installation,
encampment, etc., and owned or used by a servicemember or a civilian;
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(4) lockers issued for the stowage of personal effects, government
quarters, or other spaces or containers issued to an individual for his
private use;

(5) the working spaces of this command, including restricted-access
spaces, in the custedy of one or a group of individuals where no private
use has been authorized, for example, a wall safe, gear lockers, government
vehicles, government briefcases, and government desks; or

(6) persons under the authority of this command and their personal
property, including vehicles located on or off base when located in a
foreign country.

6. Exception. In circumstances involving vehicles, the interests of the
safety or security of a command, or the necessity for immediate action to
prevent the removal or disposal of stolen property may leave insufficient
time to obtain prior authorization to conduct a search. Under such
circumstances, any officer of this command, on the scene in the execution
of his military auties, is authorized to conduct a search without prior
authorization from the commanding officer. When so acting, such officer is
limited by all the requirements set forth above. He must determine that
the person or property to be searched falls within one of the categories
set forth, that his information is reliable to the extent permitted by the
circumstances, and that probable cause, if required, is present. He shall
inform the command duty officer of all the facts and circumstances
surrounding his actions at the earliest practicable time.

7. Instructions

(a) If the circumstances permit, place the person requesting the
authorization to search under oath or affirmation prior to giving such
authorization. This oath or affirmation should be substantially in
accordance with the one suggested in JAGMAN, app. A-1-1(3), par. 2.

(b) Any person authorizing a search pursuant to this instruction may do
so orally or in writing, but in every case the order shall be specific as
to who is to conduct the search, what person(s) or property are to be
searched, and what item(s) or information are expected to be found on such
person(s) or property. At the time the search is ordered, or as soon
thereafter as practicable, the individual authorizing the search will set
forth the time of authorization, the particular persons or property to be
searched, the identity of the persons authorized to conduct the search, the
items or information which was expected to be found, a complete discussion
of the facts and information he considered in determining whether or not to
order the search, and what effort, if any, was made to confirm or
corroborate these facts and information. This report will be forwarded to
the commanding officer and will be supplemented at the earliest practicable
time by a written report, setting forth any items seized as a result of the
search, together with complete details, including location of their seizure
and location of their stowage after seizure.
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(c) where possible, searches authorized by this instruction will be
conducted by at least two persons not personally interested in the case, at
least one of whom will be a commissioned officer, noncommissioned officer,
or petty officer.

(d) Once a search is properly ordered pursuant to this instruction, it
is not necessary to obtain the consent of any individual affected by the
search, however; such consent may be requested.

(e) Frequently, it will appear desirable to interrogate suspects in
connection with an apparent offénse. It is essential that the function of
interrcgation be kept strictly separate and apart from the function of
conducting a search pursuant to this instruction. This instruction does
not purport to establish any requlations or guidelines for the conduct of
an interrogation.

(f) Personnel conducting a search properly authorized by this
instruction will search only those persons or spaces ordered. If in the
course of the search, they encounter facts or circumstances which make it
seem desirable to extend the scope of the search beyond their original
authority, they shall immediately inform the person authorizing the search
of such facts or circumstances and await further instructions.

(g) Personnel conducting a search properly authorized by this
instruction will seize all items which come to their notice in the course
of the search which fall within the following categories:

(1) Unlawful weapons, i.e., any weapon the mere possession of which
is prohibited by law or lawful regulation;

(2) contraband, i.e., any property the mere possession of which is
prohibited by law or lawful regulation;

(3) any evidence of a crime, e.g., the fruits or products of any
offense under the Uniform Code of Military Justice, or instrumentalities by
means of which any such offense was committed; and

(4) any object or instrumentality which might be used to resist
apprehension or to escape.

All such items shall be seized even if their existence was not
anticipated at the time of the search.

(h) Any property seized as a result of a search shall be securely
tagged or marked with the following information:

(1) Date and time of the search;
(2) identification of the person or property being searched;

(3) location of the seized article when discovered;
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(4) name of person ordering the search; and
(5) signature(s) of the person(s) conducting the search.

(i) No person conducting a search shall tamper with any items seized in
any way, but shall personally deliver such items to the senior member of
the search team. In the event that size or other considerations preclude
the movement of any seized items, one of the persons conducting the search
shall personally stand guard over them until notification is made to the
person authorizing the search and receipt of further instructions.

(J) No person acting to authorize a search under the provisions of this
order shall personally conduct the search. Such persons should also avoid,
where possible and practical, being present during its conduct.

(k) Any person authorizing a search based upon this instruction should
be careful to aveid any action which would involve him in the
evidence~gathering process of the search.

(1) The person conducting a search should, when possible, notify the
person whose property is to be searched. Such notice may be made prior to
or contemporaneously with the search. A2n inventory of the property seized
shall be made at the time of a seizure or as soon as practicable. At an
appropriate time, a copy of the inventory shall be given to a person from
whose possesion or premises the property was taken.

(m) Nothing in this instruction shall be construed as limiting or
affecting in any way the authority to conduct searches pursuant to a lawful
search warrant issued by a court of competent jurisdiction, or pursuant to
the freely given consent of one in the possession of property, or incident
to the lawful apprehension of an individual. The Manual of the Judge
Advocate General of the Navy contains suggested forms for recording
information pertaining to the authorization for searches and the granting
of consent to search. Use these forms whenever practicable.

(signed) COMMANDING OFFICER
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FINDING THE EXISTENCE OF PROBABLE CAUSE TO ORDER A SEARCH

When faced with a request by an investigator to authorize a search,
what should you know before you make the authorization? The following
considerations are provided to aid you.

1. Find out the name and duty station of the applicant requesting the
search authorization.

2. Administer an oath to the person requesting authorization. A
recaommended format for the oath is set forth below:

"Do you solemnly swear (or affirm) that the information you are about
to provide is true to the best of your knowledge and belief, so help you
God?"

3. What is the location and description of the premises, object, or
person to be searched? Ask yourself:

a. Is the person or area one over which I have jurisdiction?
b. Is the person or place described with particularity?

4. What facts do you have to indicate that the place to be searched and
property to be seized is actually located on the person or in the place
your information indicates it is?

5. Who is the source of this information?

a. If the source is a person other than the applicant who is before
you, that is, an informant, see the attached addendum on this subject.

b. If the source is the person you are questioning, proceed to
question 6 immediately. If the source is an informant, proceed to question
6 after completing the procedure on the addendum.

6. What training have you had in investigating offenses of this type or
in identifying this type of contraband?

7. Is there any further information you believe will provide grounds for
the search for, and seizure of, this property?

8. Are you withholding any information you possess on this case which may
affect my decision on this request to authorize the search?

If you are satisfied as to the reliability of the information and that
of the person from whom you receive it, and you then entertain a reasonable
belief that the items are where they are said to be, then you may authorize
the search and seizure. It should be done along these lines:
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"(Applicant's name), I find that probable cause exists for the issuance of
an authorization to search (location or person)* for the following items:
(Description of items sought)" *

* See appendix II-c on describing the area or person to be searched, and
items to be seized.
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SEARCH AUTHORIZATIONS: INFORMANT ADDENDUM

1, First inquiry. What forms the basis of his or her knowledge? You
must find what facts (not conclusions) were given by the informant to
indicate that the items sought will be in the place described.

2. Then you must find that either the informant is reliable or his
information is reliable.

a. Questions to determine the informant's reliability:
(1) How long has the applicant known the informant?
(2) Has this informant provided information in the past?

(3) Has the provided information always proven correct in the
past? Almost always? Never?

(4) Has the informant ever provided any false or misleading
information?

(5) (If drug case) Has the informant ever identified drugs in
the presence of the applicant?

(6) Has any prior information resulted in conviction?
Acquittal? Are there any cases still awaiting trial?

(7) What other situational background information was provided
by the informant that substantiates believability (e.g., accurate
description of interior of locker room, etc.)?

b. Questions to determine that the information provided is reliable:

(1) Does the applicant possess other information from known
reliable sources, which indicates what the informant says is true?

(2) Do you possess information (e.g., personal knowledge) which
indicates what the informant says is true?
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SEARCHES: DESCRIBE WHAT TO LOOK FOR AND WHERE TO LOOK

Requirement of specificity: No valid search authorization will exist
unless the place to be searched and the items
sought are particularly described.

1. Description of the place or the person to be searched.

a. Persons. Always include all known facts about the individual,
such as name, rank, SSN, and unit. If the suspect's name is unknown,
include a personal description, places frequented, known associates, make

of auto driven, usual attire, etc.

b. Places. Be as specific as possible, with great effort to prevent
the area which you are authorizing to be searched from being broadened,
giving rise to a possible claim of the search being a "fishing expedition."

2. What can be seized. Types of property and sample descriptions. The
basic rule: Go fram the general to the specific description.

a. Contraband: Samething which is illegal to possess.

Example: "Narcotics, including, but not limited to, heroin,
paraphernalia for the use, packaging, and sale of said
contraband, including, but not limited to, syringes,
needles, lactose, and rubber tubing.”

b. Unlawful weapons: Weapons made illegal by same law or
regulation, '

Example: Firearms and explosives including, but not limited to,
one M-60 machine gun, M-16 rifles, and fragmentation
grenades.

C. Evidence of crimes

(1) PFruits of a crime

Example: "Household property, including, but not limited
to, one G.E. clock, light blue in color, and one
Sony fifteen-inch, portable, color TV, tan in
color with black knobs."

(2) Tools or instrumentalities of crime. Property used to
commit crimes.

Example: "Items used in measuring and packaging of
marijuana for distribution, including, but not
limited to, cigarette rolling machines, rolling
papers, scales, and plastic baggies.”
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(3) Evidence which may aid in a particular crime solution:
helps catch the criminal.
Example: "Papers, documents, and effects which show

dominion and control of said area, including, but
not limited +to, cancelled mail, stencilled

clothing, wallets, receipts.”
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RECORD OF AUTHORIZATION FOR SEARCH [see JAGMAN, § 0177a(3)]

1. At on I was approached
Time Date
by in his capacity
as B ' who,
Duty™

having been first duly sworn,2 advised me that he suspected

of
Name Offense

and

requested permission to search his/her

2
Object or place™

for

4
Items

2. The reasons stated to me for suspecting the above named person were:5
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RECORD OF AUTHORIZATION FOR SEARCH (Continued)

3. After carefully weighing the foregoing information, I was of the

belief that the crime of

[had been] [was being] [was about to be] cammitted, that

was the likely perpetrator thereof,

that a search of the object or area stated above would probably produce the
items stated and that such items were [the fruits of crime] [the

instrumentalities of a crime] [contraband] [evidence].

4, I have therefore authorized

to search the place named for the

property specified, and if the property be found there, to seize it.

Grade Signature Title

Date and Time

INSTRUCTIONS
1. Although the person bringing the information to the attention of the
individual empowered to authorize the search will normally be one in the
execution of investigative or police duties, such need not be the case.

The information may come from one as a private individual.
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RECORD OF AUTHORIZATION FOR SEARCH (Continued)

2. Other than his/her own prior knowledge of facts relevant thereto, all
information considered by the individual empowered to authorize a search on
the issue of probable cause must be provided under oath or affirmation.
Accordingly, prior to receiving the information which purports to establish
the requisite probable cause, the individual empowered to authorize the
search will administer an oath to the person(s) providing the information.
An example of an oath is as follows: Do you solemnly swear (or affirm)
that the information you are about to provide is true to the best of your
knowledge and belief, so help you God? (This requirement does not apply
when all information considered by the individual empowered to authorize
the search, other than his/her prior personal knowledge, consists of
affidavits or other statements previously duly sworn to before another

official empowered to administer oaths.)

3. The area or place to be searched must be specific, such as wall

locker, wall locker and locker box, residence, or automobile.

4, A search may be authorized only for the seizure of certain classes of
items: (1) Fruits of a crime (the results of a crime such as stolen
objects); (2) Instrumentalities of a crime (example: search of an
automocbile for a crowbar used to force entrance into a building which was
burglarized); (3) Contraband (items, the mere possession of which is
against the law -- marijuana, etc.); (4) Evidence of crime (example:

bloodstained clothing of an assault suspect).
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RECORD OF AUTHORIZATION FOR SEARCH (Continued)

5. Before authorizing a search probable cause must exist. This means
reliable information that would lead a reasonably prudent and cautious man
to a natural belief that:

a. An offense probably is about to be, is being, or has been
committed; and

b. Specific fruits or instrumentalities of the crime, contraband or
evidence of the crime exist; and

c. Such fruits, instrumentalities, contraband,. or evidence are

probably in a certain place.

In arriving at the above determination it is generally permissible to rely
on hearsay information, particularly if it is reasonably corroborated or
has been verified in some substantial part by other facts or circumstances.
_ However, unreliable hearsay cannot alone constitute probable cause, such as
where the hearsay is several times removed from its source or the
information is received from an anonymous telephone call. Hearsay
information from an informant may be considered if the information is
reasonably corroborated or has been verified in some substantial part by
other facts, circumstances or events. The mere opinion of another that
probable cause exists is not sufficient; however, along with the pertinent
facts, it may be considered in reaching the conclusion as to whether or not

probable cause exists.,

If the information available does not satisfy the foregoing, additional

investigation to produce the necessary information may be ordered.
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REQUEST FOR AUTHORIZATION

TO CONDUCT SEARCH AND SEIZURE

WITH THE UNITED STATES ARMED FORCES

AT

.
(Location™)

1. I, 14
(Name) (Organization or Address)

having first been duly sworn, state that2

2. I further state that3

3. In view of the foregoing, the undersigned requests that permission be

granted for the search of4

(the person)

(and) (the quarters or billets) (and)

, and seizure of

(the automobile) ( )

(items searched for)
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(Signature)

(Typed name and organization)

JURAT

I, , do hereby certify that the

foregoing request for authorization to conduct search and seizure was
subscribed and sworn to before me this day of , 19 , by

, who is known to me to be

(Name of person making statement)

- And I do further certify that I am on this

=4
(Status)”

date empowered to administer oaths by authority of

(Authority)%

(Signature)

(Typed name, grade, and Branch
of Service)

(Command or Organization)

INSTRUCTIONS

1. Insert Country, State, and County in which request is acknowledged.
If military considerations preclude disclosure of exact place of execution,
insert "In a Foreign Country" or "In a possession of the U.S. outside of

the continental U.S."
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2. In paragraph 1, set forth a concise factual statement of the offense
that has been committed or the probable cause to believe that it has been

committed. Use additional pages if necessary.

3. In paragraph 2, set forth facts establishing probable cause for
believing that the person, premises, or place to be searched and the
property to be seized are connected with the offense. mentioned in paragraph
1, plus facts establishing probable cause to believe that the property to
be seized is presently located on the person, premises, or place to be
searched. The facts stated in paragraphs 1 and 2 must be based on either
the personal knowledge of the person signing the request or on hearsay
information which he has plus the underlying circumstances from which he
has concluded that the hearsay information is trustworthy. If the
information is based on personal knowledge, the request should so indicate.
If the information is based on hearsay information, paragraph 2 must set
forth some of the underlying circumstances from which the person signing
the request has concluded that the informant, whose identity need not be

disclosed, or his information was trustworthy. Use additional pages if

necessary.

4, In paragraph 3, the person, premises, or place to be searched and the
property to be seized should be described with particularity and in detail.
The types of items which may be seized are set forth in Mil.R.Evid.

316(d) , MCM, 1984.
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5. "U.S. Armed Forces member on active duty,” or "the spouse of a U.S.
Armed Force member," or "a person serving with the Armed Forces," or other

appropriate description of status.

6. "Manual of the Judge Advocate General of the Navy, section

2502a. (4) (b) ," or "Art. 136, UCMJ," or other appropriate authority.

Appendix IV(4)
4-43



CONSENT TO SEARCH [see JAGMAN, § 0177a(3)]

I, , have been

advised that inquiry is being made in connection with

I have been advised of my right to not consent to a search of [my person]

[the premises mentioned below].

I hereby authorize

[and] v

who t\has] [have been] identified to me as

Position(s)
to conduct a camplete search of my [person] [residence] [automobile] [wall

locker] | 1 I ] located at

I authorize the above listed personnel to take from the area searched any

letters, papers, materials, or other property which they may desire.

This search may be conducted on .
Date

Signature

WITNESSES
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URINALYSIS CONSENT FORM

I, , have been requested to provide a

urine sample. I have been advised that:

(1) I am suspected of having unlawfully used drugs;

(2) I may decline to consent to provide a sample of my urine for

testing;

(3) if a sample is provided, any evidence of drug use resulting from

urinalysis testing may be used against me in a court-martial.

I consent to provide a sample of my urine. This consent is given
freely and voluntarily by me, and without any promises or threats having
been made to me or pressure or coercion of any kind having been used

against me,

Signature

Date

Witness' Signature

Date
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Basic Military
Justice Handbook
Evidence

Rev. 4/85

CHAPTER V
DISCOVERY AND REQUESTS FOR WITNESSES
A. Introduction to discovery. Discovery is the right before or during
trial to examine (i.e., discover) information possessed by the other party

to the trial. There are at least three basic reasons why discovery is
valuable:

1. It helps to put the defense on an equal footing with the
prosecution in terms of investigative resources;

2. it enables the defense to prepare a rebuttal to the charges (in
this sense, discovery complements Articles 10, 30 and 35, UCMJ, which
require that the accused be informed of the charges and be served with a
copy of them); and

3. it provides ‘the basis for cross-examination and impeachment of
witnesses at trial.

The accused's right to discovery under the UCMIJ is implemented by
various provisions of the Manual for Courts-Martial, 1984 [hereinafter
referred to as MCM], and rules developed by case law. Each of these MM
provisions sets forth certain limits relating to what may be discovered.
These limits are rather broad compared to civilian procedures.

B. Methods of discovery

1. Right to interview witnesses. Article 46, UMJ, provides that
the "trial counsel, the defense counsel, and the court-martial shall have
equal opportunity to obtain witnesses and other evidence. . . ." R.C.M.
701(e), MM, 1984 [hereinafter cited as R.C.M. ___ ], indicates that both
. counsel may interview a prospective witness for the other side (except the
accused) without the consent of opposing counsel. The defense counsel must
be given an ample opportunity to interview the accused and any other
person. The accused cannot be prohibited from talking to witnesses in his
case.

2. Pretrial investigation, Article 32, UCMJ. When a general
court-martial is contemplated, the Article 32, UCMJ, pretrial investigation
provides a means for discovery. The pretrial investigating officer is
bound to ascertain all available facts, "limited to the issues raised by
the charges and to the proper disposition of the case.” R.C.M. 405. The
pretrial investigating officer is not limited by the rules of evidence and
may consider the sworn statements of unavailable witnesses. Additionally,
unsworn statements of witnesses may be considered if the defense does not
object. All available witnesses who appear reasonably necessary for a
thorough and impartial investigation are regquired to be called at the
article 32 investigation.




The accused and the counsel are entitled to be present at all
sessions of the pretrial investigation and to be confronted by all
witnesses who testify. R.C.M. 405(f). The accused is entitled to a copy
of the report of investigation. R.C.M. 405(j) (3). Under R.C.M. 405(h),
the accused has the right to cross—examine the witnesses and examine all
other evidence considered by the investigating officer.

3. Documents and other information possessed by the prosecution.
R.C.M. 701 implements the "equal access" doctrine embodied in Article 46,
UCMJ, provides for discovery in six areas:

a. Papers accompanying the charges and the convening order. As
soon as practicable after charges have been served on the accused, the
trial counsel shall provide copies of or allow the defense to inspect any
paper which accompanied the charges when referred, the convening order and
any amending order and any sworn or signed statement relating to an offense
charged in the case which is in the possession of the trial counsel.
Normally, the following papers will accompany the charges:

(1) The report of the preliminary inquiry officer and
statements of witnesses;

(2) the report of the Naval Investigative Service (NIS) and
statements of witnesses;

(3) recammendations as to disposition by officers
subordinate to the convening authority;

(4) the report of the pretrial investigating officer,
either formal or informal, and the transcript of pretrial investigation;

(5) the staff judge advocate's advice to the officer
exercising general court-martial jurisdiction pursuant to Article 34, UCMJT;

(6) any papers relating to previous withdrawal or referral
or charges; and

(7) the accused's service record.

b. Documents, tangible objects and reports. Upon defense
request, the government shall permit the defense to inspect books, papers,
documents, photographs, objects, buildings or places which are in the
possession, custody, or control of military authorities and are material to
defense preparation or are to be used by the government or were cbtained
from the accused. Additionally, any results or reports of physical or
mental examination and of scientific tests or experiments which are
material to the preparation of the defense or are to be used by the
prosecution need be revealed to the defense if requested.

c. Witnesses. Before trial, the trial counsel shall notify the
defense of the names and addresses of the witnesses the government intends
to call in the case-in-chief or to specifically rebut an announced defense
of alibi or lack of mental responsibility.
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d. Prior conviction of accused offered on the merits. Before
arraignment, the trial counsel shall notify the defense of any records of
prior civilian or court-martial convictions that the government may attempt
to introduce at trial.

e. Information to be offered at sentencing. Upon defense
request, the trial counsel shall permit the defense to inspect written
material that will be presented by the prosecution at the presentencing
proceedings and notify the defense of the names and addresses of the
witnesses the trial counsel intends to call at the presentencing
proceedings.

f. Evidence favorable to the defense. The trial counsel shall
disclose to the defense the existence of evidence known to the trial
counsel which tends to negate or reduce the guilt of the accused of the
offense charged or reduce the punishment.

R.C.M. 701 does provide, however, that.nothing in this rule
should be construed to require the disclosure of information protected from
disclosure by the Military Rules of Evidence (e.g., classified information
or the identity of informants).

4, Depositions. Article 49, UQMJ; R.C.M. 702.

a. R.C.M. 702 provides that oral or written depositions are
normally taken to preserve the testimony of a witness who may not be
available for trial. However, since Article 49, UCMJ, and R.C.M. 702,
indicate that the convening authority may deny a request for a deposition
only for "good cause," circumstances may exist where the defense counsel is
entitled to use a deposition for discovery purposes. The term "good cause"
has not as yet been judicially defined by military cases. Where a
deposition is the only means by which defense counsel is able to interview
a government witness, good cause may not exist for its denial. For
example, assume that a witness claims he is unable to make any arrangements
for an interview before trial. Only with the legal campulsion afforded by
a deposition can defense counsel have the ample opportunity to contact this
witness. In United States v. Chestnut, 2 M.J. 84 (C.M.A. 1976), the Court
of Military Appeals considered the trial judge's failure to grant the
defense a continuance for a deposition inconsistent with the broad
discovery concepts within the military judicial system. The witness was
unavailable for the article 32 investigation and the deposition of the
witness was subsequently requested because of that fact. The failure to
grant a motion for continuance to depose the witness required reversal by
the court.

b. Article 49, UCMJ, and R.C.M. 702, authorize both oral and
written depositions. The Court of Military Appeals has held that the right
to confront witnesses guaranteed by the sixth amendment requires that the
accused be afforded the opportunity to be present at the taking of
depositions which are to be considered on the merits of the case.

5. Prior statements

The Jencks Act, 18 U.S.C. § 3500 (1982), requires the goverrment
to produce any statements made by a witness wham the government has called
to testify at a court-martial. Mil.R.Evid. 612 requires disclosure by the

government of any report or other dog:ument that the witness has used to
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refresh his memory for the purpose of testifying. R.C.M. 914 allows both
the government and defense to request to examine any statement of a
witness, except the accused, that relates to their testimony. Of practical
importance is the fact that a possible sanction for failure to comply with
the Jencks Act, Mil.R.Evid. 612, or R.C.M, 914 is for the military judge to
strike the witnesses' testimony. Legal officers should take care to ensure
that all notes of interviews with witnesses, handwritten statements, or
drafts of statements are kept and turned over to the trial counsel prior to
court-martial. Failure to preserve such items, as discussed, could result
in lost cases at courts-martial.

C. Requests for witnesses

1. Compulsory process

a. Introduction. The Sixth Amendment to the United States
Constitution provides: "In all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses against him; to
- have compulsory process for obtaining witnesses in his favor. . . ." This
is the basic provision relating to compulsory process. In the military,
Articles 46, 47, and 49, UCMJ, implement this constitutional provision.

(1) Article 46 gives the trial and defense counsel equal
opportunity to obtain witnesses and other evidence in accordance with such
rules as the President may prescribe. These rules are found in the MCM and
will be discussed below.

(2) Article 47 provides criminal sanctions for military or
civilian witnesses who have been subpoenaed and fail to appear or testify.

(3) Article 49 allows for the taking of depositions at any
time after charges have been preferred (that is, signed and sworn to by the
accuser) .

(4) Subpoena. A subpoena is an order issued to a witness
to appear at a designated proceeding and testify. A subpoena duces tecum,
which is a similar order, requires the witness to bring with him to the
proceeding certain documents or evidentary objects. In the military, there
is no distinction; the subpoena contained in Appendix 7 of the MCM, a copy
of which appears on page 5~8, below, contains a section where the witness
may be ordered to bring with him any documents, evidentiary items, etc.

b. Articles 46 and 47, UCMJ implement the sixth amendment right
to compulsory process in the military justice system. Article 46 provides
that the prosecution, defense, and the court-martial "shall have equal
opportunity to obtain evidence in accordance with such regulations as the
President may prescribe." Travel expenses and witness fees incurred in the
production of defense witnesses are paid for by the government. Article
47(d), UCMJ. Where the parties desire to preserve the testimony of a
witness who may be unavailable for trial, article 47 provides for
compelling the attendance of such a witness at the taking of a deposition.
There are three ways in which this production of evidence can be compelled:
subpoena (for civilian witnesses), subpoena duces tecum (for production of
records, writings, etc.), and military orders (for military witnesses).
The following table illustrates when the subpoena power and depositions may
be utilized.
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LEGAL REFERENCES FOR COMPULSORY PROCESS

TYPE SUBPOENA DEPOSITION
NJP No provision Art. 49*%, UCMJT
PTI No provision (except Art, 49*, UCMJ
for military witnesses),
although payment is
permitted to civilians
requested to testify.
See R.C.M. 702,
SCM Art. 46, UCMJ Art. 49, UCMJ
R.C.M. 703 R.C.M. 702
SPCM Art. 46, UCMJ Art. 49, UCMJ
R.C.M. 703 R.C.M. 702
GCM Art. 46, UCMJ Art. 49, UCMJ
R.C.M. 703 R.C.M. 702
Court of Art. 135(f), UCMJ Art. 49*, UCMJ
Inquiry JAGMAN, § 0417 JAGMAN, § 0421b
Other No provision Art. 49%, uCMT
Factfinding See JAGMAN, § 0509 JAGMAN, §§ 0506, 0605
Bodies

* Deposition may be used before these bodies and may be taken if charges
have been signed. See Article 49(a), UCMJ; R.C.M. 702.
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2, The process for determining who will be called as witnesses.
Under R.C.M. 703, the trial counsel must take timely and appropriate action
to provide for the attendance of the witnesses who have personal knowledge
of the facts at issue in the case for both the prosecution and defense.

a. Prosecution witnesses. Trial counsel may not take action on
his own with respect to prosecution witnesses on the merits (the issue of
guilt or innocence) unless satisfied that the prosecution witness concerned
is both relevant and necessary. Also, with respect to prosecution
witnesses on the issue of presentencing, the trial counsel will not take
such action unless further satisfied that the production of the witness is
appropriate under R.C.M. 1001 (e).

b. Defense witnesses. Trial counsel has the authority to deny
a request for a defense witness. If the trial counsel denies the defense
witness request before trial, the defense can renew the matter at trial
with the military judge. R.C.M. 703(c) (2) (D).

(1) The defense request for the personal appearance of a
witness on the merits must be submitted in writing together with a
statement signed by counsel requesting the witness. The request must
contain the following:

(a) The telephone number, if known, as well as the and
location or address of the witness; and

(b) a synopsis of the expected testimony of the
witness that is sufficient to show its relevance and necessity.

(2) In determining whether the personal appearance of a
defense witness requested on the merits 1is necessary, the convening
authority and/or the military judge will refer to the following factors for
guidance:

(a) The issues involved in the case;
(b) the importance of the requested witness to these
issues (Does the testimony of the witness tend to prove or disprove a fact

in issue in the case?);

(c) the cumulative impact of the witness' testimony in
light of other witnesses; and already provided; and

(d) the availability of any acceptable evidentiary
substitutes for the production of the witness.

(3) The defense request for the personal appearance of a
witness on presentencing shall contain:

(a) A synopsis of the expected testimony of the
witnhess; and

(b) the reasons why the personal appearance of the
withess is necessary under the standards set forth in R.C.M. 1001 (e).



(4) R.C.M. 100l(e) states that the requirement for the
personal appearance of a witness in the presentencing proceeding differs
substantially from the requirement for the personal appearance of a witness
to be offered on the merits. Accordingly, when a defense counsel requests
a witness on presentencing and the convening authority or military judge
makes a determination as to the production of the witness, the defense
request should set forth and the convening authority or military judge must
consider the following factors:

(a) Whether the testimony is necessary  for
consideration on a matter of substantial significance to a determination of
an appropriate sentence, including evidence needed to resolve alleged
inaccuracies or disputes as to the material facts;

(b) whether the weight or credibility of the testimony
is of substantial signficance to the dJdetermination of an appropriate
sentence;

(c) whether the trial counsel is unwilling to enter
into a stipulation of fact containing the matters to which the witness is
expected to testify, provided the case is not so extraordinary that a
stipulation would be an insufficient substitute for the testimony;

(d) whether other forms of evidence are available such
as a deposition or former testimony, and such alternative forms of evidence
are sufficient to meet the needs of a court-martial in the determination of
an appropriate sentence; and

(e) whether the significance of the personal
appearance of the witness is outweighed by the practical difficulties
involved in the production of the witness. Such practical difficulties
include, but are not limited to, costs involved, potential delays,
significant interference with command functions if the witness is produced,
and the timeliness of the request.

Only if all of the five above-stated factors are
considered and resolved in favor of the defense must a witness be produced
for presentencing proceedings through a subpoena or travel orders at
government expense. As a practical matter, it is very difficult for the
defense to compel the command to produce a presentencing witness.

c. Action taken to produce required witness

-— If the military judge determines that a defense witness
is required to be present to testify at a trial either on the merits or at
presentencing, the goverrnment must produce the witness (at government
expense) or abate the proceedings. The government may secure the
attendance of a witness as follows:

(a) Military witnesses in the same location as the
trial or other proceeding may be informally requested to attend through
their respective commanding officers. If a formal written request is
required, it should be forwarded through the regular channels.
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In the event that a military witness is located at a
place other than the location of the trial, and travel at government
expense is required, "the appropriate superior will be requested to issue
the necessary orders." Practically speaking, the convening authority will
contact the command to which the witness is attached and will furnish the
accounting data for the witness. "The cost of travel and per diem of
military personnel and civilian employees of the Department of the Navy
s o o Will be charged to the operation and maintenance allotment which
supports temporary additional duty travel for the convening authority of
the court-martial." JAGMAN, § 0136(a) (1).

(b) Civilian witnesses are obtained by the issuance of
a subpoena. The subpoena is prepared in duplicate. Both copies will be
mailed to the witness along with a return envelope addressed to the trial
counsel of the case for return of one of the copies. The witness will
bring the other copy of the subpoena with him to trial. If the trial
counsel has not verbally explained this procedure to the witness prior to
mailing the two copies of the subpoena, he may wish to include a letter of
explanation.

In some cases, particularly where doubt exists as to
whether or not a civilian witness will appear for trial, formal service of
a subpoena will be required. Usually an officer is detailed personally to
carry a copy of the subpoesna to the witness, ascertain the witness'
identity, and present the witness with the copy of the subpoena. When this
is done, the officer serving the subpoena on the witness will execute an
oath to the effect that he personally delivered a copy of the subpoena to
the witness.

For both Navy and Marine Corps convening authorities,
costs for military or civilian witnesses are charged to the operating
budget which supports the temporary additional duty travel for the
convening authority. JAGMAN, § 0136(a) (2).
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CHAPTER VI
MILITARY JUSTICE INVESTIGATIONS
INTRODUCTION., This chapter discusses the procedure for receiving and
investigating complaints of misconduct. This chapter also considers the
responsibility of a commanding officer in exercising his prosecutorial
discretion in disposing of such complaints.,

PRELIMINARY INVESTIGATION OF SUSPECTED OFFENSES

A, Initiation of charges

1. Complaints. This is nothing more than bringing to the
attention of proper authority the known, suspected, or probable commission
of an offense under the UCMJ or a violation of a civil law. R.C.M. 301,
MCM, 1984 [hereinafter cited as R.C.M. 1,

2. Who may initiate a complaint? Any person may initiate a
complaint: military or civilian, adult or child, officer or enlisted.
R.C.M. 301(a).

Note: It is important to differentiate between initiating a
complaint and preferring charges. The latter is accomplished by signing
and swearing to charges on page 2 of the charge sheet by a person subject
to the UCMJ.

3. How may a complaint be initiated? Common examples are:

a. The complaint of a victim or his parents or friends or
a spectator;

b, receipt of a Shore Patrol report:
C. receipt of an investigative report from NIS;

d. receipt of sworn charges on a charge sheet (i.e., the
actual preferral of charges);

e. receipt of a NAVPERS 1626/7 (Report and Disposition of
Offense(s) form), by far the most common source in the Navy, or by receipt
of a Unit Punishment Book (UPB) form (NAVMC 10132), the Marine Corps
equivalent to the NAVPERS 1626/7: and

£. receipt of a locally prepared report chit.
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4, Duty to report offenses. Article 1139, U.S. Nawvy
Requlations, 1973, requires personnel of the naval service to report to
proper authority offenses committed by persons in the naval service which
came under their observation.

5. To whom made

a. A complaint may be made to any person in military
authority over the accused. R.C.M. 301(b), Discussion. This may be the
CO, bu