If you have issues viewing or accessing this file contact us at NCJIRS.gov.

U.S. Department of Justice

National Institute of Justice

Summaries of recent reports to help
you keep up to date with advances
in your field of criminal justice

Controlling pretrial drug use
through testing

f Justice/NCJRS SNI 199, September/October 1986



U.S. Department of Justice
National Institute of Justice

This document has been reproduced exactly as received from the
person or organization originating it. Points of view or opinions stated
in this document are those of the authors and do not necessarily
represent the official position or policies of the Nationa! Institute of
Justice.

Permission to reproduce this cgpyrfiied material has been
granted by

Public Domain/NIJ
U.S. Department of Justice

to the National Criminal Justice Reference Service (NCJRS).

Further reproduction outside of the NCJRS system requires permis-
sion of the eQeyrght owner.

Pra-17

Syt s oy g




Please give to NCJIRS
Acquisitions: Teresa Turner 1C




Contents

Cover photo:

The courthouse of the Superior Court of the District of
Columbia. Photo by Peg Fulton, NCJRS.

Director’s notes ii

Research in action 2
Drugs and crime: Controlling use and
reducing risk through testing

Office of Juvenile Justice and
Delinquency Prevention 8
Responding to permanency needs of children

Criminal justice calendar of events 12
Selective notification of information 15

Courts 15
Judging the jury

Crime prevention/deterrence 15

Guardian Angels: An assessment of citizen
response to crime—Executive summary

Prosecuting the shoplifter—A loss prevention
strategy

Security manager’s desk reference

Criminology 16

Crime and older Americans

Understanding and controlling crime—
Toward a new research strategy

Who gets caught doing crime?

Women and crime

Dispute resolution 17
The mediation process—Practical
strategies for resolving conflict
Settlement strategies for Federal district judges

Institutional corrections (adult) 17

Juvenile and adult correctional departments, institutions,
agencies, and paroling authorities—United States
and Canada

Prisoners’ rights in America

A study of prison industry—History, components, and goals

Juvenile justice system 18
America’s missing and exploited children—
Their safety and their future

L.aw enforcement 18

Community policing—A taxpayer’s perspective

Keeping the peace—The parameters of police
discretion in relation to the mentally disordered

The new blue line—Police innovation in six
American cities

Police science, 1964-1984-—A selected, annotated
bibliography

Police traffic services

Offenses 19

Attorney General’s Commission on Pornography—
Final report

Terrorism in the United States and the potential
threat to nuclear facilities

Probaticn and parole 20
Fees for probation services

Reference and statistics 20

Criminal justice research in libraries-—
Strategies and resources

Juvenile court statistics—1982

System policy and planning 21

National criminal defense systems study

Report of the Assistant Attorney General
for Justice Programs—Fiscal year 1985

Technology/systems - 21

Measured vehicular antenna performance

Mobile FM transceivers—NIJ Standard 0210.00

9 mm/45 caliber autoloading pistols—NIJ Standard 0112.00

Personal/mobile FM transceivers—NIJ Standard 0224.00

Susceptibility of emergency vehicle sirens to external
radiated electromagnetic fields

Vehicle tracking devices—NIJ Standard 0223.00

Victim services 22

Confronting domestic violence—A guide for
criminal justice agencies

National directory of hotlines and crisis intervention
centers, 1986

Spouse abuse—An annotated bibliography of violence
between mates

Woman abuse—Facts replacing myths

White collar crime 23
Criminal elite—The sociology of white collar crime

Announcing... 24
Order form 31

The National Institute of Justice/NCIRS—the National Criminal Justice
Reference Service—is the centralized national clearinghouse serving
the criminal justice community since 1972, NCIRS also operates the
Juvenile Justice Clearinghouse for the National Institute for Juvenile
Justice and Delinquency Prevention, the Dispute Resolution Informa-
tion: Center for the Federal Justice Research Program, and the Justice
Statistics Clearinghouse for the Bureau of Justice Statistics.

NCJRS maintains a steadily growing computerized data base of more
than 80,000 criminal justice documents, operates a public reading room
where researchers may consult the publications themselves, and offers
complete information and referral services,

Among the wide array of products and services provided by NCIRS are
custom searches, topical searches and bibliographies, research serv-
jces, audiovisual and document loans, conference support, selective
dissemination of information, and distribution of documents in print
or microfiche.

Registered users of NCIRS receive NI/ Reports bimonthly. For infor-
mation on becoming a registered user, check the box on the order form
or write National Institute of Justice/NCJIRS User Services, Box 6000,
Rockville, MD 20850 or call 800-851-3420 (301-251-3500 in the
Washington, D.C,, metropolitan area, Maryland, and Alaska).

NUJ ReportsISNI 199

SeptemberiOctober 1986



the level of drug abuse is associated with
a corresponding increase or reduction in
criminality (Gropper).

Practical application of this research
raises two major issues. First, how can
courts determine who is a high-risk drug
abuser? Second, once determined, what
can a court system do to control drug
use and reduce risk?

In the District of Columbia, the first
task—identifying drug users—was
accomplished through a new program of
drug testing set up within the District of
Columbia Pretrial Services Agency.
With a statutory mandate to collect
relevant information on each arrestee for
use by the court in determining appro-
priate release conditions, the Agency
was a logical (and neutral) place in
which to implement a program of drug
testing.

The second task—to integrate the
technology into the court processes to
control drug use and reduce risk—-was
more challenging. With the earlier
research as the foundation, the pro-
gram’s working hypothesis was that
close monitoring of a defendant’s drug
use, coupled with quick sanctions for
violations, could prove effective in
deterring drug use and reducing criminal
activity.

Photo by Charlene Hennessy, NCIRS

The author, John A. Carver, 1.D., is the
Director of the Washington, D,C., Pretrial
Services Agency.
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An independent evaluation conducted
by Toborg Associates, Inc., indicates
that the District of Columbia has
achieved remarkable success in deni-
onstrating the effectiveness and feasibil-
ity of such an approach. It is hoped that
the District of Columbia’s experience
will prove a useful guide to other
jurisdictions in adopting similar pro-
grams.

Drug testing in operation

Drug testing of arrestees has existed in
one form or another in the District of
Columbia since the early 1970°s, For a
variety of reasons, its usefulness and
impact on criminal case processing were
minimal. With initial assistance from the
National Institute of Justice, the D.C.
Pretrial Services Agency established in
March 1984 an entirely new approachto
drug testing.

Relying on state-of-the-art techniology to
produce highly accurate drug tests in a
very short time (generally 1 to 2 hours),
the Agency has sought to put this
information in the hands of judges at
decision points where it can be of
greatest use. These include the initial
release decision (first appearance),
throughout the prefrial period, and at
sentencing. The Agency not only
provides this important information to
the court but offers judges a plan for
dealing with the potential risks of
releasing drug-abusing defendants.
There are three situations in which the
Agency conducts drug testing for the
court: before the initial appearance, as a
condition of release, and by special court
order.

Initial or “lock-up” testing

The first and perhaps most important
decision a judicial officer must make is
the pretrial release decision. In the
District of Columbia, this decision is
made largely on the basis of information
provided in a written report submitted
by the Pretrial Services Agency in every
case. The report summarizes the defend-
ant’s residence, family, and employment
ties t¢ the community, as well as prior
criminal history and current status of
pending charges, probation, parole, or
warrants from other jurisdictions,

While the Agency has always asked
arrestees about their drug use, only after
the implementation of the drug detection
program in 1984 could these important
data be corroborated with a scientifically
accurate test. Not surprisingly, the
urinalysis testing program showed drug
use to be far higher than the self-reported
data indicated. (See Figure 1.)

Figure 1.

Percentage of drug users identified by
urine tests who self-reported drug use
{(June 1984-January 1985)
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*This shows that 48% of those who tested positive
self-reported; or, alternatively, 52% of those who
tested positive fuiled to report drug use.

Source: Toborg Associates, Inc.

In the District of Columbia, as well as
the Federal system and most State court
systems, the judicial officer must
consider two factors at the initial release
hearing; the risk of flight and risk to
community safety. The court may set
release conditions designed to deal with
risks apparent in the defendant’s back-
ground,



directed. Positive test results lead to
sanctions, which escalate if drug use
continues. Initially, those who continue
to use drugs are placed on an intensified
or more frequent testing schedule and
are once again warned of the con-
sequences of continued drug use.
Further violations lead to a request for
a hearing before the releasing judge.

It is in the area of sanctions that the
greatest changes in criminal case proc-
essing have occurred—changes that
contributed substantially to the success
of the program. The Pretrial Services
Agency actively encourages the court to
hold “show cause” hearings, i.e.,
hearings where the defendant is directed
to show cause why he or she should not
be held in contempt for violating the
court’s release conditions. Furthermore,
the Agency recommends that should the
defendant be found guilty of violating
conditions of release, short jail sen-
tences, followed by re-release, be
imposed.

This method ensures certainty of punish-
ment. The more traditional approach of
revoking release and setting a money
bond, on the other hand, may not result
in any detention of the defendant, and
may in fact be a welcome alternative to
the requirement of twice-weekly trips to
the courthouse to submit a urine sample.
If the program is to have the intended
deterrent effect, defendants must know
that violations will be detected and
punishment will. follow.

Once armed with reliable and timely
information, the judges of the District of
Columbia’s Superior Court were more
than willing to use the program first as
arelease option for those drug users who
might not otherwise be considered for
release, and then as the mechanism to
enforce court orders and hold defendants
accountable for their conduct.

Hearings were held, and defendants
were held in contempt of court and
punished. Quickly, the word got around
that the court was serious about
enforcing its orders, and defendants
began to act accordingly.

Predictably, not all drug users abide by
the release conditions, even though they
know the consequences. But what the
program offers the court is an accurate
method for determining who among the
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Pretrial Services Agency staff member enters the results of drug testing on the computer.,

vast numbers of drug-abusing defendants
will comply with the program and who
will not. After first determining (through
the “lock-up” testing) the group posing
the highest risk if released, the court is
then able to utilize an *‘early warning”
mechanism to identify those who cannot
or will not refrain from drug use. With
the backing of a scientifically reliable
test, the court can and does take action
against this “sub-set” of drug users.

The evaluation team has confirmed the
v. lidity of this “signaling” mechanism,
Of all those placed in the Agency’s
program of regular drug testing, the
individuals that either never showed up
or dropped out after one, or two, or three
appointments, had very high rearrest
rates (33 percent for no-shows and 30
percent for early drop-outs). Those who
stayed with the program for at least four
drug tests had substantially lower
rearrest rates (14 percent)—so low, in
fact, that they posed no higher risk of
rearrest than the group of non-drug users.

In other words, for this group of re-
leasees, the intervention of the program
and the willingness of the judges to put
some teeth into it succeeded in eliminat-
ing the additional risk associated with
drug use. It strengthened the concept of

conditional release, providing hard
evidence that as an alternative to in-
carceration, the technique can operate
without burdening the community with
additional risks. Atatime of serious jail
crowding, the benefits of such a program
have been substantial and have led to the
further development of an intensive
pretrial supervision program, of which
drug testing is an important comiponent,

The late Chief Judge H. Carl Moultrie I was
instrumental in establishing the drug testing
unit in the D.C, Superior Court.
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Chief Judge Fred B. Ugast has spearheaded
task force efforts to ensure adequate drug
treatment services for defendants in
Washington, D.C.

itself in court to respond to challenges
to either the reliability of the testing
procedure or to the chain of custody
question.

The question of the reliability of the
Emit technology has been carefully
scrutinized in at least one lengthy
proceeding where expert witnesses were
brought in for several days of testimony.
(For a general discussion of drug testing
technologies, see “Testing to Detect
Drug Use,” TAP Alert, National Institute
of Justice.) Since the program uses the
stationary equipment (as opposed to the
less reliable portable equipment) and
follows all of the manufacturer’s proce-
dures for calibrating the instrumentation
and reconfirming every positive test
result, the program has withstood every
legal challenge on reliability grounds,

Chain of custody is another issue
frequently litigated in drug testing
situations. As a result of careful proce-
dures, numerous checks and double-
checks, and the fact that the urine sample
goes almost immediately from the
defendant to the testing equipment next
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door, the information has never been
invalidated on the grounds of sloppy
chain of custody procedures.

Program operating costs

The cost of setting up and operating a
comprehensive drug testing program in
a criminal justice context depends on a
variety of factors. For how many drugs
does the jurisdiction wish to test?
Obviously, a screen for five drugs like
that employed in the District of Colum-
bia does cost more than screening for
two or three drugs. How much time is
available to analyze the urine samples?
If a large number of samples must be
processed quickly, more staff and more
equipment will be needed. Will the drug
testing facility remain open during
extended hours to accommodate re-
leasees with jobs or other commitments?
What kind of management information
system exists to maintain the test results
consistent with the highest standards of
data integrity? Will the drug detection
program provide related services to the
court, such as referrals to treatment
facilities? All these issues must be
addressed before arriving at a realistic
assessment of the costs of operating such
a program,

The costs of running a drug testing
program can be broken into four
categories of expenses: the testing
equipment, the recordkeeping system,
chemical reagents, and staff.

Testing equipment is available from
several manufacturers in a variety of
configurations. The instrumentation
chosen by the Pretrial Services Agency
was purchased at a price of approxi-
mately $16,000 per unit,

The costs of maintaining an efficient and
easily accessible information system
should not be underestimated. In the
District of Columbia, the Agency
modified its existing mainframe com-
puter system to handle its information
needs. Smaller jurisdictions might find
personal computer-based systems
feasible,

About half of the program’s operating
budget is allocated to personnel. The
unit is open 12 hours per day, 6 days
per week. The other half of the annual

budget goes for chemical reagents and
associated items needed to do the actual
tests. For the five-drug screen employed
by the program, the cost in chemical
reagents and supplies is approximately
$7.00 per test, which includes the cost
of reconfirming positive results.

In considering costs, a relevant question
is; What does it cost not to have adrug
testing capability? Providing judicial
decisionmakers with accurate data is
certainly a value. And, as the research
has indicated, data on drug use are
perhaps the most relevant picces of
information because they correlate so
strongly with those factors uppermost in
a judge’s mind—risk of flight and
likelihood of rearrest,

As the NlJ-sponsored research has
demonstrated, drug users are substan-
tially more likely to be rearrested than
nonusers. Should judges make release
decisions without this information?
Should judges have to rely on what the
defendant chooses to divulge, without
scientific verification, knowing that
most of the problem will go undetected?
Finally, having documented the value of
regular drug testing as an “early warn-
ing” system of trouble, do we really
want to continue operating in the dark?

A final point on costs: most criminal
justice systems are operating within tight
local budgets. The fact that almost every
jurisdiction is facing a jail crowding
crisis does not make the situation any
easier. While a program such as the
District’s is no panacea for either the
drug problem or the jail crowding
problem, it does strengthen the system
of conditional release—a necessary
prerequisite for any strategy to reduce
jail crowding:

In the District of Columbia, the drug
detection program of the Pretrial Serv-
ices Agency was seen as S0 important
that it is now operating with full local
funding. There has been an unequivocal
determination that the program, while
not cheap, is less expensive than the
alternative of not having one.

See page 24 for more information about
publications cited in this article and
other information products available
Jrom NCJRS on this topic.





