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Foreword 

In 1978, officials of what later became the Department 
of Health and Human Services agreed to a bold ex
periment. In consultation with staff of the Federal 
Mediation and Conciliation Service (FMCS) and a few 
dispute resolution specialists, they created an enforce
ment scheme involving the use of mediation to resolve 
complaints filed under the Age Discrimination Act of 
1973. In half of the federal regions, FMCS was to 
provide mediation services. In the remaining regions, 
mediation was to be provided by community 
conciliators. 

That experiment was examined by Linda R. Singer 
and Ronald A. Schechter of the Washington-based 
Center for Community Justice. In this summary of 
their study, Singer and Schechter analyze what little 
is known about the use of mediation in this context. 
They point out both the difficulties and the promise 
of such enforcement schemes. This report details, also, 
the difficulty of any research that involves actual 
mediations. 

One of the most interesting facets of the enforce
ment scheme reported by the authors is the use of 
community conciliators. Data for the study on the use 
of these conciliators are scarce, but are sufficient to 
suggest that their success rate appeared to be on a 
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par with, if not higher than, the success rate of FMCS 
mediators. 

The report provides insight into some of the ques
tions that legislators and public policy makers should 
address when considering schemes similar to the one 
noted here. Is the law specific enough to provide con
crete guidance to those charged with implementing 
it? Has the law been on the books long enough so 
that any vagueness inherent in the legislation has been 
cleared up? If mediation is to be used, to what degree 
should legislation set guidelines for that mediation? 
What should mediators do if parties are close to an 
agreement which is not consistent with applicable 
legislation? 

These questions, and others about mediation and 
other dispute resolution mechanisms, may have no 
ready answers. At the Institute, our hope is that stud
ies like this one will shed light on the various uses of 
dispute resolution and contribute substantially to the 
debate about those uses. From that debate will come 
answers that benefit the whole of society. 

Madeleine Crohn 
President 
National Institute for Dispute Resolution 
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i IntroductIon: 

Mediation Under the Age Discrimination Act 

In 1978, the Department of Health, Education and 
Welfare (HEW, since changed to the Department of 
Health and Human Services, or HHS) began testing 
the use of mediation to provide a "faster and more 
creative" resolution of complaints of age discrimina
tion filed with federal agencies under the federal Age 
Discrimination Act (ADA). [47 C.F.R. 57850, 57855 
(December 28, 1982).] Compared with other efforts at 
the federal, state, and local levels to mediate discrim
ination complaints, this experiment had two unique 
components. First, mediation was to be mandatory in 
every case. Second, mediators would be completely 
independent of the agencies responsible for enforcing 
the substantive provisions of the law. The Federal 
Mediation and Conciliation Service (FMCS) was charged 
with administering the experiment. The agency was 
to use its own staff mediators and specially hired, 
part-time community conciliators. 

In 1983, the Center for Community Justice (CCn, 
supported by the National Institute for Dispute Res
olution, attempted to assess the experience of both 
groups of mediators. Located in Washington, D.C., 
the Center for Community Justice is a private, non
profit organization. It has a long history of designing, 
administering, training, and evaluating methods of 
resolving disputes, including those arising between 
individuals and institutions. 

The Age Discrimination Act 

The Age Discrimination Act (ADA) was enacted in 
1975 and amended in 1978. Its purpose was "to pro
hibit discrimination on the basis of age in programs 
or activities receiving Federal financial assistance." [42 
U.S.c. Section 6101 et seq. (1983).] The Act provides 
that "no person ... shall, on the basis of age, be 
excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under, any pro
gram or activity receiving Federal financial assistance." 
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Despite this broad prohibition, the Act contains a 
number of ambiguous exceptions. A recipient of fed
eral funds may consider a person's age if doing so is 
"necessary to the normal operation or the achieve
ment of any statutory objective" of the recipient's 
programs or activities. In addition, a recipient may 
take an action otherwise prohibited if "the: differen
tiation made by such action is based upon reasonable 
factors other than age," even if the effect of the action 
has a disparate impact on a particular age group. The 
prohibitions on age discrimination do not apply to 
those programs "established under authority of any 
law" which prOVides benefits or assistance based on 
a person's age or which establishes criteria for pa.r
ticipation in the program in age-related terms. 

Some critics suggest that the exceptions are so broad 
that they strip the act of any real power. At the very 
least, the breadth of these exceptions and the lack of 
authoritative interpretations of their meaning make 
the ADA a questionable choice for testing the use of 
outside mediation of civil rights cases. 

As originally enacted, the ADA was enforceable 
only by federal agencies. An agency could terminate 
or refuse to provide funds to entities that violate the 
Act, or the Justice Department could seek to enjoin 
discriminatory practices. The 1978 amendments allow 
aggrieved individuals to file suit on their own. Rem
edies include an injunction against the discriminatory 
practice, attorneys' fees and costs. 

Before filing suit, an aggrieved person must file an 
administrative complaint with the funding agency and 
must wait either 180 days or until the agency finds in 
favor of the discriminating recipient of federal funds, 
whichever occurs first. The complainant also must 
notify the Secretary of Health and Human Services, 
the Attorney General, and the recipient 30 days before 
filing suit. 



The Regulations 

When enacted, the ADA was an unusual civil rights 
statute in that it contained certain preconditions. The 
Act first required the United States Commission on 
Civil Rights to prepare a report on age discrimination 
in programs and activities receiving federal funds. 
After this report was transmitted to the President and 
Congress, HEW was to promulgate government-wide 
regulations to carry out the Act's prohibitions. Only 
with the issuance of these regulations was the Act to 
become effective. After issuance of final government
wide regulations, each federal agency or department 
was to submit proposed regulations to HEW for 
approval. 

The United States Civil Rights Commission sub
mitted its report on age discrimination in January 1978, 
concluding that "discrimination on the basis of age is 
widespread." HEW published its final government
wide regulations on June 12, 1979. The regulations 
(and the prohibitions of the Act itself) went into effect 
on July I, 1979. 

The current regulations cover three general sub
jects: (1) standards for determining discriminatory 
practices; (2) a description of the responsibilities of 
federal agencies; and (3) procedures for investigation, 
conciliation, and enforcement. 

The regulations on determining discriminatory 
practices do little to clarify the ambiguities of the Act. 
Nor have there been any significant court cases deal
ing with the meaning of the Act's prohibitions or 
exceptions. 

The regulations restate the statutory requirement 
that each of approximately 30 federal agencies prom
ulgate agency-specific regulations regarding age dis
crimination by recipients of agency funds. Proposed 
regulations were to have been published by each agency 
by September 12, 1979, 90 days after HEW published 
its government-wide regulations. Final regulations were 
to have been submitted to HEW within 120 days of 
publication. 

Despite these time limits, only HHS has imple
mented agency-specific regulations. In fact, a number 
of agencies have yet to submit proposed regulations. 
HHS has not approved any regulations submitted by 
other agencies. The Office of Management and Budget 
initially disapproved certain information-gathering and 
recordkeeping regulations as being too burdensome 
on recipients of federal funds. Those difficulties were 
resolved in December of 1982. HHS then stated that 
it was unable to approve any final agency regulations 
because pending litigation concerning the scope of 
the regulations "might affect the substantive review 
of agency regulations." Three agencies have pub
lished final rules without clearance from HHS. 
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The Complaint Process 

Complaints are filed with the government agency 
funding the allegedly discriminatory program or ac
tivity. During FY 1983, six agencies received a total of 
133 complaints. The total number of complaints filed 
in previous fiscal years was hardly greater: 144 com
plaints were filed in FY 1982; 76 in FY 1981; 103 in FY 
1980; and 14 in FY 1979. 

Regional offices of the funding agencies receive most 
ADA complaints by mail. If a potential complainant 
walks into a funding agency, or telephones, an em
ployee speaks to the person and attempts to elicit 
enough facts to judge which federal statutes prohib
iting discrimination might apply to the case. After 
reviewing a complaint to ensure that it falls within 
the jurisdiction of the ADA, the funding agency must 
refer it to FMCS, which HEW designated in 1979 as 
the "mediation agency" for resolving ADA complaints. 

The involvement of a mediation agency indepen
dent of the enforcement agency was a departure from 
other attempts to mediate formal civil rights com
plaints. HHS publications emphasize that the ADA 
mediators are "in no way connected with HHS or the 
funding agency in the age discrimination dispute. In
stead, mediators have been recruited and selected by 
FMCS. Each mediator is assigned to the dispute by 
the FMCS without consultation with HHS." [47 Fed. 
Reg. 57856.] 

ADA mediation is unique in federal practice because 
FMCS has no enforcement power. According to FMCS, 
mediation and enforcement were separated to "re
move the funding agencies from the dual role of me
diator and adjudicator and, at the same time [to] pro
vide the complainant with a disinterested and 
professional "eu tral trained in dispute resolution." 

When sending a case to FMCS, the funding agency 
notifies both the complainant and the respondent that 
a complaint has been accepted and that it is being 
forwarded to FMCS for mediation. The funding agency 
does no preliminary factual investigation before re
ferring a complaint to FMCS for mediation. It sends 
a request for ADA mediator assistance, together with 
a copy of the complaint, to FMCS. 

The government-wide regulations allow FMCS 60 
days from the funding agency's receipt of the com
plaint to mediate the dispute. Both complainant and 
recipient are required to participate in the mediation 
process. However, the parties need not meet with the 
mediator at the same time. The mediator must protect 
the confidentiality of all information obtained during 
mediation, and may not disclose any information 
without prior approval of the FMCS Director. 

If an agreement is reached through mediation, it is 
put in writing, and the funding agency takes no fur
ther action on the complaint. If no settlement is reached 
within the 60-day period, or if the mediator decides 



that further mediation would be unproductive, FMCS 
returns the complaint to the funding agency and has 
no further role in the case. 

At the end of the mediation, the mediator fills out 
a report, which no one outside of FMCS sees. The 
funding agency receives a much less extensive report, 
giving virtually no information about what occurred. 
If the case is successfully mediated, a copy of the 
agreement is attached. 

In cases where no agreement is reached through 
mediation, the funding agency informally investigates 
the complaints and attempts to reach a settlement. If 
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the informal investigation and conciliation fail to re
solve the complaint; the agency completes a formal 
investigation. If the investigation indicates a violation, 
and the recipient does not rectify it voluntarily, the 
agency arranges for enforcement action. Enforcement 
actions include terminating the recipient'S financial 
assistance or referring the matter to the Department 
of Justice for litigation. The funding agency also may 
direct the recipient to take any remedial action nec
essary to overcome the effects of the discrimination. 
In addition, the individual complainant can file suit 
against the recipient. 



The Center's Assessment 

In preparing this report, the Center for Community 
Justice (CCJ) attempted to draw on both objective data 
and subjective impressions of participants and ob~ 
servers of the mediation process. The tracking sheets 
provided by FMCS revealed certain basic information 
concerning each ADA complaint: (1) the date the com~ 
plaint was filed with the funding agency; (2) the date 
it was received by FMCS; (3) the identity of the fund~ 
ing agency and the mediator; (4) the date the case was 
scheduled to be returned to the funding agency; and 
(5) the date and basis for closing the case. 

Using this information, Center staff prepared a sta~ 
tis tical overview of the ADA mediation program. FMCS 
also furnished digests of complaints from one hundred 
closed cases, together with digests of the agreement 
or other disposition of each case. 

However, except for a few complaints and agree
ments provided by HHS, neither FMCS nor the fund
ing agencies would disclose full complaints or actual 
agreements. Nor would the funding agencies or FMCS 
provide the names and addresses of complainants 
or respondents. Consequently, we were unable to 
interview individual disputants. The only exceptions 
involved a few respondents in the New York met
ropoHtan area who responded to the Center's 
questionnaire. 

Interviews were conduded with a variety of people 
who had contact with ADA mediation. These included 
FMCS officials in Washington; FMCS mediators; com
munity conciliators; representatives of advocacy groups 
for the aging; and offidals of funding agencies to which 
the ADA applies, both in Washington and in regional 
offices that handle ADA complaints. The Center was 
unable to obtain permission from FMCS to observe 
any mediation sessions. Thus, information about me
diation techniques and processes is based on inter
views with mediators rather than on direct observation. 

The information gleaned from these sources was 
sufficient for developing a general description of the 
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mediation process and its results and some obser
vations and very tentative conclusions about differing 
approaches and techniques. The problems associated 
with the statute itself have been mentioned. In ad
dition, the relatively small number of complaints filed, 
and the even smaller number of complaints sent to 
FMCS by funding agencies, make statistical conclu
sions risky. Furthermore, restrictions on access to me
diation files, disputants, and mediation sessions make 
it impossible to reach definitive conclusions concern
ing the usefulness of mediation in this context. 

The Mediators 

The AD A mediation program originally contained two 
unique provisions. First, it was the only federal pro
gram in which the mediation function was completely 
separated from the investigatory and enforcement 
functions. Second, the program was to use two dis
tinct groups of mediators: FMCS staff mediators and 
community conciliators. Community conciliators with 
experience or training in mediation outside of the la
bor/management context were recruited by FMCS to 
serve on a case-by-case basis. They were assigned only 
to ADA cases. 

FMCS mediators and community conciliators came 
to the ADA experiment with completely different 
backgrounds. Only one community conciliator had 
even minimal labor/management mediation experi
ence. The nine conciliators selected ranged in age from 
33 to 72; three were over 65. Beyond a common interest 
in mediation, their backgrounds varied. Among them 
were a retired dentist, who still volunteers at a com
munity mediation service, two attorneys, and two 
directors of community mediation services. 

Twenty FMCS mediators from among the agency's 
staff were selected to handle ADA cases, based on 
their interest and the recommendations of their re
gional directors. (The group was expanded in 1985.) 



The FMCS mediators had extensive experience in the 
labor/management field, but virtually no experience 
in mediating interpersonal or community disputes. 
Neither mediators nor conciliators had prior experi
ence in resolving disputes between individuals and 
institutions. 

According to documents sent by FMCS to both staff 
mediators and community conciliators, the commu
nity conciliator experiment had three purposes: 
1. "To determine whether CC's [community concil
iators] or FMCS field mediators can more effectively 
and efficiently handle the cases;" 

2. "To see whether FMCS can handle ADA cases even 
during its peak caseload periods;" and 
3. To determine "whether community conciliators can 
be a consistently dependable source of mediation over 
broad geographical areas rather than in only isolated 
pockets." 

FMCS designated half its geographic regions to staff 
mediators and half to community conciliators. FMCS 
trained each group of mediators separately. In the Fall 
of 1979, the community conciliators attended a five
day workshop covering techniques of mediation and 
the substantive aspects of the ADA. Although FMCS 
staff mediators also received training on the substan
tive aspects of the ADA, their training did not include 
mediation techpjques. The two groups never attended 
a joint session of any kind. 

Community conciliators had no contact with the 
regional offices. Their activities were coordinated 
through FMCS headquarters in Washington, D.C. In 
contrast, FMCS mediators were assigned cases through 
their regional offices. Both community conciliators and 
FMCS officials criticized the assignment, manage
ment, and reporting system for community concilia
tors. Community conciliators complained that re
gional office officials often were hostile, and had no 
notion of what they were doing. They also complained 
about a lack of local coordination and support. 

FMCS headquarters officials stated that the cen
tralized approach, together with the fact that the com
munity conciliators were not regular employees, re
sulted in less control over their activities. This led to 
what they characterized as "a discipline problem" in
cluding, they believed, the use of improper mediation 
techniques by some community conciliators. 

On January 1, 1983, FMCS terminated the com
munity conciliator experiment and stopped assigning 
cases to community conciliators. Since then, FMCS 
has assigned all ADA complaints to staff mediators. 
In a letter to community conciliators, FMCS explained 
its decision "to bring this experiment to a close." The 
agency noted that one purpose of the experiment was 
to compare "the effectiveness and efficiency of com
munity and labor mediators in the mediation of dis
putes outside the labor/management area." The Ser-
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vice noted that a recent briefing on a draft report 
prepared by HHS "indicated that there has been no 
discernible difference in the effectiveness and effi
ciency of the mediation of ADA complaints as between 
the community conciliators and our federal mediators." 

In addition, FMCS noted that because the agency's 
labor/management dispute caseload had been declin
ing, its field staff "will have adequate time to handle 
ADA complaints." The letter also stated that since the 
1982 reorganization of FMCS from eight regions to 
four, there had been "an unnecessary duplication of 
administrative services," because community concil
iators and FMCS mediators were operating within the 
same regions. 

The Process 

Both FMCS staff mediators and community concilia
tors (when they were used) initiated contact with the 
parties by telephone. The purpose of this conversation 
was to explain the mediator's role and describe the 
mediation process. In addition, mediators attempted 
to elicit from each party information about the dispute. 
Mediators t.~en attempted to schedule meetings. Some 
media tors noted that scheduling was often a problem, 
given the distances involved. (For example, one me
diator was responsible for a four-state region involv
ing considerable long distance travel.) 

Beyond initial telephone conversations and sched
uling of meetings, there was a surprising lack of uni
formity in the procedures followed by mediators. Some 
mediators met separately with each party first, bring
ing them together only if there flppeared to be some 
hope of settlement. One community conciliator made 
several calls to each party before meeting with them 
to "get a picture" of the case and shorten the actual 
mediation sessions. 

One FMCS mediator noted that there was "no norm." 
He said that in the majority of cases, he started with 
a joint session, explaining the process he would follow 
and emphasizing the need for confidentiality and his 
desire to help both sides reach an agreement. After 
each side clarified its position, the mediator separat~d 
the parties. He described separate sessions with the 
complainant and the respondent as "the key" to 
achieving agreements. In some cases, he met with the 
parties both before and after the joint session. 

Another staff mediator stated that he met only in 
joint sessions. In his opinion, there was "no need" 
for separate caucuses because in ADA cases, there is 
"only one issue: age discrimination." He began the 
meeting with a briefintroduction, then asked the com
plainant to describe the problem. The respondent was 
then given an opportunity to speak. At that point, the 
mediator determined if there was any room for set
tlement. If it appeared feasible, he continued to work 
with the parties jointly lmtil an agreement was reaclled. 
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Most mediators and conciliators interviewed indi
cated that cases often took a full day to settle. If an 
agreement was reached, it was put in writing and 
signed by both parties. Copies of the agreement were 
then attached to the mediator's reports to FMCS and 
the funding agency. 

Results of Mediation 

Data obtained from FMCS indicate a decline in me
diated cases resulting in agreements. Between No
vember 1979 and February I, 1981, 43 percent of the 
closed cases (30 of 69) were resolved through media
tion. During FY 1982, 32 percent of closed (20 of 62) 
cases were resolved through mediation. During fiscal 
1983, only 26 percent (16 of 62 closed cases) were 
resolved through mediation. 

Available data also indicate that community con
cilia tors were more successful in obtaining agreements 
in ADA cases than were FMCS mediators. In FY 1982, 
community conciliators reported reaching agreements 
in 44 percent of the cases (15 of the 34) they mediated. 
During the same period, FMCS mediators reported 
reaching agreements in 5 of 28 cases, or 18 percent. 
Community conciliators successfully mediated 3 of 9 
cases in FY 1983 (33 percent), while FMCS mediators 
obtained agreements in 13 of 53 cases (25 percent). 
Averaging each group's agreement rate for FY 1982 
and 1983, community conciliators achieved agree
ments in 42 percent of their cases, as opposed to 22 
percent for FMCS mediators. 

While community conciliators handled 55 percent 
of all ADA cases during FY 1982, the figure dropped 
to 15 percent in FY 1983. The number of cases me
diated in any year has been small. Consequently, no 
definitive conclusions can be drawn from these fig
ures. Nevertheless, the drop in the overall agreement 
rate from FY 1982 to FY 1983 may reflect, at least in 
part, FMCS's decision to cease using community con
ciliators after January I, 1983. 

CCJ's analysis of FMCS tracking sheets shows a 
striking difference in the results obtained by com
munity conciliators andFMCS mediators. Community 
conciliators obtained agreements nearly twice as often 
as FMCS mediators. Since obtaining settlements ac
ceptabJe to both parties clearly is one measure of ef
fectiveness, the statement that there was "no dis
cernible difference in the effectiveness" of the two 
groups seems inaccurate. In fact, one FMCS official 
stated that FMCS ceased using community concilia
tors for "institutional reasons'l and "institutional needs 
unrelated to settlement rates." 

When asked about the difference in settlement rates, 
FMCS mediators cited a lack of conSistency in rec
ordkeeping. For example, 'Imediation terminated" may 
have been used differently by the two groups. A re-
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view of FMCS tracking sheets indicates that there may 
be some validity to this point. However, a review of 
summaries of 100 closed cases found only three in
dications that the two groups may have reported re
sults differently. These instances would not account 
for the bulk of the difference in settlement rates. Other 
FMCS mediators pointed to possible geographic dif
ferences. Most FMCS mediators were assigned to highly 
urbanized (and hence possibly more sophisticated) 
regions. 

One FMCS official stated that he "can't believe the 
numbers are right," that mediators obviously did not 
know how to report their results, and that no con
clusions should be drawn from these statistics. At the 
same time, he noted that with some exceptions, "as 
a group the community conciliators worked harder at 
it" than staff mediators, because succ:essfully me
diating these cases was seen as an "opportunity to 
enhance their status as mediators." 

A number of FMCS staff mediators seemed uncom
fortable with some of the complainants, who had no 
prior experience with mediation, and with the nature 
of the issues raised by ADA cases. Because of their 
labor/management background, FMCS mediators were 
more familiar with economic issues, which often could 
be resolved by "splitting the difference." Although 
all labor issues are not economicl some FMCS me
diators failed to understand the deeply personal na
ture of the disputes involved in ADA cases. 

In addition, a number of the FMCS mediators seemed 
to miss those elements that help push labor/manage
ment disputes toward resolution, including common 
economic interest in getting disputes resolved; the 
ongoing negotiating relationship between parties; and 
the pre-existing structure of their relationship. Some 
community conciliators, on the other hand, had prior 
experience mediating interpersonal disputes or work
ing with the elderly. These differences may help ex
plain, in part, different settlement rates between the 
two groups. 

The data also reveal that the agreement rate for 
mediating ADA complaints was significantly lower 
than that of other progams mediating civil rights com
plaints. A 1980 study by the Project on Equal Edu
cation Rights (PEER) found that HEW's Office of Civil 
Rights (OCR) obtained agreements in 64 percent of 
the complaints handled by OCR's experimental Early 
Complaint Resolution procedure. The PEER Study also 
reported that the Equal Employment Opportunity 
Commission's (EEOC) Rapid Charge Processing Sys
tem for handling employment discrimination com
plaints obtained agreements in close to 60 percent of 
the cases. 

Some varlrl.tions in agreement rates among pro
grams may reflect differences in selection procedures. 
All ADA complaints are referred to FMCS for media
tion, regardless of the nature of the complaint or the 



wishes of the parties. In contrast, OCR screens certain 
complaints from mediation, and either party can re
fuse to participate. In such cases, the complaints are 
handled by the normal administrative process of in
vestigation and enforcement. The EEOC also screens 
certain types of cases (usually class complaints) from 
mediation. In addition, EEOC procedures combine 
factual investigation with mediation. Each party is 
asked to provide detailed information or documen
tation on the claim prior to mediation. An EEOC me
diator has far more background information on a com
plaint than does an ADA mediator. 

Several FMCS mediators stated during interviews 
that they do not believe that agencies should conduct 
a pre-mediation investigation. In their opinion, me
diation is most successful when mediators start from 
scratch. 

FMCS mediators also differed on whether any ADA 
cases should be screened from the mediation process. 
Most FMCS mediators believed that many cases did 
not involve claims of age discrimination. One media
tor stated that "people will yell age discriminati011" 

simply to get an investigation. Generally, FMCS me
diators stated that funding agencies should exercise 
more care in screening out cases that are outside ADA's 
jurisdiction. On the other hand, both FMCS mediators 
and community conciliators agreed that all cases within 
ADA's jurisdiction should be forwarded for mediation. 

Most FMCS mediators and community conciliators 
recognized that certain types of single-issue cases were 
extremely difficult to mediate. The most common ex
ample cited involved admission to graduate school 
programs. Because there is little room for compromise 
in these cases, mediation almost always failed. In ad
dition, the lack of a continuing relationship between 
the parties provides little incentive to reach an accom
modation. A number of community conciliators stated 
that these cases should be screened from mediation, 
perhaps after an exploratory telephone call, because 
they do little more than waste everyone's time. Gen
erally, FMCS mediators believed that these cases should 
be processed through mediation. 

There was disagreement over whether cases in
volving recipients who are "chronic offenders"-cases 
akin to class actions-should be screened from me
diatipn and forwarded directly for agency enforce
ment. A number of community conciliators were con
cerned that chronic offenders could use the process 
to avoid correcting a discriminatory system. However, 
others stated that individual complainants had a right 
to settle their complaints regardless of the overall ram
ifications. Virtually all FMCS mediators believed that 
cases involving chronic offenders should not be 
screened from mediation. Most saw no law enforce
ment role in the mediation of civil rights complaints. 
Others noted the lack of enforcement action on cases 
in which mediation failed and stated that a mediated 
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settlement really was the complainant's only available 
remedy. 

Another factor that may have affected resolution 
rates was that, in contrast to EEOC and OCR, FMCS 
has no enforcement authority. In the context of an 
EEOC or OCR complaint, the connection between 
mediation and enforcement may put more pressure 
on the parties to settle. Both parties recognize that the 
mediating agency also can investigate the complaint, 
dismiss it if it is unsupported, or remedy violations 
of law if the complaint is found to be valid. 

In fact, HHS reports that funding agencies have 
succeeded in resolving a significant number of cases 
on their own, generally after FMCS mediation has 
failed to produce an agreement. FMCS mediators be
lieve that their efforts contribute to these agreements. 

Time Involved 

FMCS has 60 days from the time a complaint is re
ceived by the funding agency to complete mediation. 
Obviously, to the extent that funding agencies delay 
forwarding complaints to FMCS, the mediator's time 
is reduced. Such delays, which averaged 17 days dur
ing FY 1982 and 1983, were cited by several mediators 
as the source of significant problems. 

Despite these delays, FMCS returned complaints to 
funding agencies within 60 days in more than 70 per
cent of the cases. When the time limit was not met, 
FMCS generally obtained an extension from the fund
ing agency. FMCS held only 20 complaints-16 per
cent of the closed cases-for more than 70 days. 

Nature of Resolutions 

Based on agreements supplied by HHS and sum
maries of complaints and resolutions provided by 
FMCS, it is clear that many resolutions developed by 
FMCS mediators and community conciliators were 
extremely creative. In many cases, they included tenns 
that went beyond the provisions of the Act. For 
example: 
fit The complainant and a county office on aging reached 
an agreement in which the complainant accepted the 
office's decision that since he was under 60, he was 
not eligible for home-delivered meals, even thQugh 
he is blind. The office agreed to provide technical 
assistance by helping him apply for other programs. 
The office also informed the complainant of his eli
gibility for "guest" status and invited him to attend 
citizens' advisory council meetings. 
• A lengthy agreement worked out between a com
plainant and the Texas Department of Human Re
sources provided that the department would deter
mine the complainant's eligibility for its winter energy 
conservation program. It arranged a home visit to help 
the complainant identify potential sources of assis
tance from other state and federal agencies. The par-
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ties released each other from liability, apologized for 
any misunderstandings, and agreed that in the future 
they would discuss any allegations of noncompliance 
in the presence of an FMCS mediator before initiating 
other action. 
• A complainant alleging denial of admission to a 
nursing aid program because of age, sex, and race 
agreed to go into carpentry instead. The college agreed 
to arrange financial aid. 

Role of Neutrals 

Virtually all FMCS mediators and community concil
iators interviewed said that mediation was helpful, 
and that their role was a useful one. As a group, they 
believe that the informal nature of the process helped 
to produce settlements, because the parties were more 
at ease than in a formal court or agency setting. In
terviews also revealed sharp differences of opinion 
concerning the mediator's role, particularly when cases 
involved an imbalance of power between the parties, 
and the mediator's interest in the contents of 
agreements. 

All FMCS mediators and community conciliators 
agreed that complainants generally were unrepre
sented in mediations, and that respondents normally 
were represented either by counselor a high-ranking 
official. However, there was disagreement over whether 
power imbalances existed between complainants and. 
respondents and, if so, what mediators should do 
about them. 

Most FMCS mediators reported that they rarely en
countered a disparity in bargaining ability in ADA 
cases. They noted that complainants were not intim
idated by the mediation process, and that almost all 
complainants presented their cases adequately. Vir
tually all FMCS mediators, consistent with the tra
ditional model of labor/management mediation, be
lieve that it was not their role to correct power 
imbalances. These mediators stated that if they at
tempted to correct an imbalance, they would be func
tioning as advocates for one party rather than as a 
neutral. 

One FMCS mediator acknowledged that complain
ants often were less sophisticated than the respon
dents' representatives, and that, as a result, com
plainants may not have expressed their positions 
adequately. His approach was to ask questions of 
complainants, but not "put words in their mouths." 
He simply tried to get complainants to state what they 
wanted. 

Generally, community conciliators took a more ac
tive role in correcting perceived power imbalances. 
They saw their function as helping weaker parties 
formulate and articulate their positions in appropriate 
ways. One community conciliator stat~d that this was 
part of a mediator's "ethical responsibility." Another 
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often suggested to unrepresented parties that they 
seek legal advice. 

There was similar disagreement over whether a me
diator should be concerned with the contents of a 
settlement. Again/ FMCS mediators followed the tra
ditionallabor/management model, stating that the 
contents of an agreement were irrelevant so long as 
both parties accepted the agreement. As one FMCS 
mediator noted, "right and wrong do not matter; 
whether something is age discrimination is for the 
enforcers, not the mediators." Another said that "the 
important thing is that the complaint is resolved." 

Most community conciliators disagreed with this 
view. They sought agreements that were "fair" to both 
sides. One community conciliator said that he "dis
agreed ethically" with the FMCS training message that 
any agreement was acceptable as long as both parties 
agreed. 

Generally, community conciliators believed that they 
could prevent a totally inadquate settlement from de
veloping by controlling the mediation process. One 
conciliator stated that she would use "reality testing" 
to help the weaker party decide whether a settlement 
offer was appropriate. She would ask the complainant 
how the agreement would look a day or a week later 
and advise the party to take the agreement home and 
discuss it with friends and family. A number of com
munity conciliators stated that if they saw a truly un
conscionable agreement developing, they would ter
minate the mediation process. 

This approach is clearly at odds with the FMCS 
mediators' prevailing view, and may help explain, at 
least in part, the criticism voiced by some FMCS of
ficials about community conciliators, namely, that they 
used methods that were inconsistent with appropriate 
mediation techniques. 

Some people involved in civil rights enforcement 
have criticized mediation because the process fails to 
inform complainants of their legal rights. Interest
ingly, neither community conciliators nor FMCS me
diators considered it appropriate to provide this in
formation within the mediation context. This view is 
shared by FMCS headquarters personnel. One official 
said that a mediator should neither act as advocate 
nor be concerned with the goals of the statute, so long 
as both parties are satisfied with the agreement. This 
view differs from that of many mediators in other 
contexts involving disputes between unrepresented 
individuals over alleged legal rights (most notably di
vorce mediation). Generally, FMCS mediators stated 
that their role was to obtain an agreement, not to 
explain the details of the law to complainants. How
ever, most FMCS mediators explained the statute in 
general terms during the initial session. 

Somewhat surprisingly, FMCS mediators generally 
did not perceive themselves as hampered by the am
biguities of the statute, because they saw their role as 



facilitating setJ.lements, not deciding right or wrong. 
One FMCS mediator stated that the ADA established 
his role as a mediator, and did not establish strict legal 
standards to be appIii2d to the process. 

Use of Information Developed through 
Informal Processes 

Government-wide ADA regulations require that me
diators "protect the confidentiality of aU information 
obtained in the course of the mediation process." Me
diators are prohibited from testifying in "any adju
dicative proceeding" and from producing any docu
ment or otherwise disclosing any information obtained 
in the course of the mediation process without prior 
approval of the Director of FMCS. [45 C.F.R. Section 
90.43( c)(3)IV).] 

In keeping with this requirement, no information 
developed through mediation is shared with any party 
outside of FMCS. If mediation is successful, FMCS 
sends the funding agency a brief report (not the de
tailed report submitted to FMCS by the mediator) and 
a copy of the written settlement agreement. If me
diation fails, the funding agency receives notification 
of that fact. It does not have access to any information 
generated by FMCS in conducting the mediation. 

This policy, as well as the need to protect the me
diators and the mediation process, makes it extremely 
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difficult for outside researchers to assess the tech
niques or results of ADA mediation. Under current 
FMCS policy, not even "sanitized" case files with all 
identification removed may be shared with outsiders. 
Nor may mediation sessions be observed, even with 
the consent of both parties. 

Use of Precedents 

In general, mediated agreements have no precedential 
effect on future mediations. They can be useful, how
ever, in providing examples of ways in which similar 
problems have been resolved by other mediators. 

FMCS has not developed a formal system regarding 
the use of mediated agreements as precedent. Nor 
has an informal system of sharing case resolutions 
been developed, at least with regard to community 
conciliators. During the three years in which FMCS 
used community conciliators, community conciliators 
did not meet as a group beyond their initial training. 
Nor did they meet with the FMCS mediators as a 
group. Furthermore, FMCS never developed a system 
to provide community conciliators with feedback on 
the methods used in handling their cases, or with 
information on what other mediators were doing with 
similar cases or problems. 
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! 3.) Reactions to ADA Mediation 
\, " j 

Reaction of Disputants 

No assessment of disputants' reactions could be un
dertaken since disputants' identities were not made 
available. 

Reaction of Interest Groups 

In interviewing officials of organizations representing 
the elderly (many of which had lobbied for passage 
of the ADA), there was an almost universal lack of 
experience with or even knowledge of the mediation 
component of the enforcement process. None of the 
representatives interviewed had any direct experience 
with individual ADA cases or with the mediation pro
cess. Those interviewed knew of relatively few com
plaints under the ADA because people do not know 
about the statute. Government agencies and recipi
ents of federal funds have done nothing to publicize 
the ADA. Curiously, neither have the groups whose 
representatives we interviewed. 

'In contrast to some government officials inter
viewed, officials of groups representing the elderly 
believe that the elderly are an appropriate group for 
mediation and that, as a whole, they are not overly 
intimidated by the process. One official noted that the 
EEOC mediates Age Discrimination in Employment 
Act cases, and that mediation has not led to a reduc
tion in the number of those cases. Another official 
stated that local advocacy groups could help elderly 
complainants overcome their fears of mediation. 

Officials of organizations representing the elderly 
recognized that, because of ambiguities in the statute 
and a lack of case law, there is little authority for 
determining ADA's scope and meaning. This made 
some officials skeptical of mediation, because they 
believed that mediators need a clear understanding 
of the Act before they can develop appropriate 
settlements. 
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Although those interviewed believed that the elderly 
population was appropriate for mediation, they were 
concerned about the power imbalances between in
dividual complainants and institutional respondents. 
They agreed that mediators should be more active 
than in traditional labor/management cases, so that 
they could correct power imbalances. One repre
sentative stated that mediators also should be con
cerned about content, and ensure that all agreements 
are consistent with the goals of the statute. 

Reaction of Enforcement Agencies 

Given the fact that the ADA complaint structure ini
tially removes mediation from the enforcement agen
cies, one might anticipate resistance to or criticism of 
the process by those agencies. Regional managers of 
funding agencies interviewed noted initially that they 
had not had great experience with the statute or the 
process because so few cases have been filed. How
ever, several regional managers had strong negative 
opinions about ADA mediation. 

One HHS regional manager stated that she and her 
staff "doh't think it works well at all,!' and that FMCS 
mediation of these cases had not been "useful." In 
particular, she believed that FMCS waited until too 
close to the deadline and then was rushed, often lead
ing to an unsuccessful mediation. She also objected 
to the fact that when a case is returned to HHS after 
unsuccessful mediation, government-wide regula
tions require the agency to employ an informal means 
of settlement. She found this process duplicative, an
noying to parties, and time consuming. 

Another problem concerning complaints alleging 
multiple grounds of discrimination (for example, race, 
sex, and age). One official complained that the agency 
must delay action on all grounds of a complaint to 
await FMCS' mediation of the age complaint.. This 
official believed that the agency should be able to 



employ its own early complaint resolution procedures 
for ADA cases as well as for others. 

One regional employee observed that in several cases 
complainants decided not to press ADA issues be
cause of the delay created by the mediation compo
nent. After having the options explained to them, 
these complainants sought remedies under statutes 
prohibiting discrimination based on race or handicap. 
(In view of FMCS' relatively rapid turnaround time, 
it could be that these complainants were given biased 
information about delays.) 

Another regional manager cited three problems with 
the design and operation of the mediation scheme. 
First, she believed that automatic referral of all com
plaints to mediation creates stumbling blocks in cases 
where complainants sought regulatory changes. Sec
ond, she complained that the agency received inad
equate information from FMCS and mediators, that 
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the one-page report from mediators contained vir
tually no useful information, and that, in essence, her 
agency must start from scratch at that point. The third 
problem was her concern that resolutions achieved 
by mediators do not ensure compliance with the stat
ute. As she put it, "FMCS is interested in resolution, 
not compliance." She believes that, as a result, un
derlying problems are not always solved and, there
fore, may recur. She was fearful that people were 
settling for less than full compliance. 

Several other funding agency employees cited the 
informal investigation at the agency level as dupli
cative. They felt that, following unsuccessful media
tion, the complaint should be submitted for formal 
investigation. One employee noted that this would 
not rule out the possibility of settlement, because 
agencies always try to settle, even during a formal 
investigation. 
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Conclusion 

The purpose of this assessment was to determine 
whether disputes between individuals and institu
tions over alleged denials of federally guaranteed civil 
rights can be mediated successfully. Due to limited 
numbers of cases and restrictions on our access to 
information, it was impossible to reach definitive con
clusions. However, a number of observations can be 
made about mediation under the ADA. 

First, there have been significant problems with the 
statute itself. The ADA is confusing, perhaps tooth
less, and unenforced. There is a general lack of aware
ness about its existence and purpose. Even advocacy 
organizations for the elderly, the one group poten
tially most affected by the Act, generally have not 
taken an aggressive role in enforcing the statute. Nor 
have they been active in exploring the opportunities 
offered by mediation. Furthermore, there is some slight 
evidence that enforcement agenciest unenthusiastic 
about mediation by an independent agency, have been 
withholding complaints from FMCS or discouraging 
complainants from filing under the ADA when their 
complaints are covered by multiple anti-discrimina
tion statutes. 

Whatever the reason, few complaints have been 
mediated. Where the mediation process has been suc
cessful, it has resolved complaints quickly, and in 
most cases WIthin the 60-day time limit. On the other 
hand, the rate of resolution by agreement reached in 
mediation shows a steady decline in the five years 
sh~ce the experiment began-from 43 percent in 1979 
to 26 percent in 1983. 

Many complaints filed under the ADA have been 
particularly difficult to mediate. The statute applies 
only to complaints involving the provision of services 
or benefits by recipients of federal funds. Thus, dis
putes generally arise between parties with no joint 
history and no continuing relationshIp. Complaints 
most often deal with the denial of admission to an 
academic program or the provision of a requested 
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service. These disputes leave little room for adjust
ment or compromise. 

Furthermore, beyond the theoretical sanctions of 
the statute (and, perhaps, the inconvenience of a full 
investigation by the funding agency), respondents 
lacking an ongoing relationship with complainants 
have little incentive to resolve these cases. Indeed, as 
several mediators notedt a mediated agreement may 
offer complainants their only possible remedy. 

Perhaps the most interesting feature of this exper
iment was the use of two groups of mediators. FMCS 
mediators and community conciliators differed sig
nificantly in their backgrounds, training, and ap
proaches to mediating civil rights complaints. FMCS 
mediators, with extensive experience in labor/man
agement disputes, take a traditional approach to me
diation. This approach emphasizes neutrality as well 
as the mediator's lack of concern for the substance of 
the dispute, the contents of an agreement, or potential 
imbalances of power between the parties. Most com
munity conciliators, on the other hand, felt some re
sponsibility for assisting unrepresented complainants 
and obtaining equitable agreements. 

Whether the different orientation produced differ
ent processes or results cannot be determined from 
available data. It is clear, however, that while total 
numbers are small, there was a sharp difference in 
rates of agreement obtained by the two groups of 
mediators. The difference in rates of obtaining agree
ments is' particularly striking in view of the fact that 
community conciliators stated that they were con
cerned about the content of agreements and believed 
that the acceptability of an agreement was not suffi
cient if it did not resolve the complaint fairly. 

There was a surprising lack of communication within 
and between the two groups of mediators. The iso
lation of the mediators from one another and from 
informa.tion about the results of other mediators' ef
forts may have hampered their ability to resolve cases 



in the most effective or creative ways. 
Finally, personnel at regional offices of funding 

agencies seem dissatisfied with the mediation process. 
They believe that since these agencies handle other 
civil rights complaints, mediation would be quicker 
and less cumbersome if conducted in-house. (It is not 
clear whether these criticisms would persist if rates 
of agreement through mediation were higher.) 

No firm conclusions or prescriptions can be based 
on these obserVations. Yet two points are clear. First, 
it is unfortunate that FMCS terminated its experiment 
with community conciliators before accumulating suf
ficient data to permit firm conclusions about the rel
ative success of private mediators, many of whom 
were experienced in resolving community disputes 
and discrimination complaints. 

Second, far more thought ohould be given both to 
the role of legal standards in the mediation of civil 
rights complaints and to the role of mediators and the 
specific processes that should be used in mediating 
disputes between individuals and institutions. 
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