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Legal Digest

“Drug testing through urinalysis furthers the goal of preventing
the loss of public trust and confidence due to drug abuse by law
enforcement officers.”

The menace that drug abuse
poses for today's society is beyond
question. Its adverse effects are many
and substantial, and the death of a
University of Maryland athlete on June
19, 1986, from cocaine ingestion is but
one tragic iliustration of the conse-
quences facing drug abusers. But soci-
ety is also the victim of drug abuse.
Drug abuse is causing economic dam-
age of staggering proportions. Some
estimates place the economic damage
caused by chemical dependency in
terms of lost productivity and medical
expenditures alone to be in excess of
$100 billion annually.! Since 1975,
about 50 railroad accidents or mishaps
have been attributed to drug or alcohol
impairment, resulting in the death of 37
people, the injury of at least 80 more
people, and property damage of more
than $34 million.?2 Crime statistics
seem to bear a direct relationship to
drug abuse as well. The District of Co-
lumbia government announced that a
preliminary study in that city showed
that over 61 percent of all arrested per-
sons between the ages of 18 to 25
years tested positive for the ingestion
of one or more drugs.®

The effect that this drug abuse
problem poses for law enforcement is
obvious, yet at the same time hidden.
On the one hand, the problems of
investigating, detecting, and

prosecuting drug traffickers are obvi-
ous. On the other hand, the adverse
consequences of drug abuse in the
workplace are much more of a hidden
menace.

Because of the special place held
by the faw enforcement community in
our saciety, the effects of drug abuse
by any officer or official are magnified.
inf addition to the obvious physical inju-
ries which might stem from drug
abuse, illegal drug use by law enforce-
ment officers would create a disre-
spect for law enforcement and dimin-
ish public trust in our system of
government. Just as everyone would
object to an airline pilot flying under
the influence of drugs, so too will they
refuse to tolerate drug abuse by police
officers. The challenge for law enforce-
ment is to prevent the disintegration of
public trust and respect for law en-
forcement and to develop a viable
mechanism to identify and deal with
those officers who abuse drugs.

One mechanism for dealing with
this potential problem is the establish-
ment of a comprehensive mandatory
drug testing program to identify drug
abusers. The purpose of this article is
to consider the legal issues in devel-
oping and implementing such a man-
datory urinalysis drug testing program
for law enforcement officers.* Part | of
this article will discuss the basis for
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Law enforcement officers of other than
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such a program and the necessary
balancing of the competing interests of
the individual officer and the officer's
department under a traditional fourth
amendment analysis. Parts Il and il
will address the legal basis of drug
testing in a law enforcement context,
legal issues that arise during imple-
mentation of the program, and the use
of positive test results in personnel
actions.

THE BASIS FOR A DRUG TESTING
PROGRAM

Initially, each law enforcement
agency or department must determine
if it has the need for a comprehensive,
mandatory drug testing program.
Though the focus of this articie is on
legal issues related to the develop-
ment and implementation of such a
program, it is not meant to suggest
that all agencies must adopt a compre-
hensive drug testing program. Any de-
partment which is considering a man-
datory drug testing program should
consider two interrelated questions,
the answers to which will determine
the type of program best suited to the
needs of that agency and form the
foundation for the defense of the pro-
gram if it is subsequently challenged in
court.

The two questions that should be
asked at the outset are; 1) Why should
this department adopt a urinalysis drug
testing program? and 2) What does
this department hope to accomplish
with such a program? By analyzing
those questions, a law enforcement
agency may find that it can simply rely
on traditional methods of securing evi-
dence, such as search warrants,% court
orders,® or consent,” to deal with the
problem of drug abuse by law enforce-

ment officers. However, the analysis
might also disclose that a comprehen-
sive urinalysis drug testing program is
required to prevent the loss of public
trust and to insure the ability of the
agency to fulfill its investigatory and
enforcement responsibilities.

CONSTITUTIONAL. ISSUES
IMPLICATED BY A DRUG
TESTING PROGRAM

If an agency concludes that a
comprehensive urinalysis drug testing
program may be required, its next con-
sideration is the legality of the pro-
gram. Since it will necessarily involve
the law enforcement agency or depart-
ment in inquiries concerning the pri-
vacy of its employees’ activities and
bodily functions and require personnel
decisions to be made, certain constitu-
tional considerations immediately ap-
pear. They include the law of search
and seizure under the 4th amendment,
as well as due process notions under
the 5th and 14th amendments. For ex-
ample, is mandatory participation in a
urinalysis drug testing program a rea-
sonable search and seizure? Might the
program be conducted or the results
be used in such an unfair manner as to
offend the concept of due process?
The answers to those questions will
determine whether and how a law en-
forcement agency or department could
constitutionally mandate participation
in a urinalysis drug testing program
over an individual officer’s objection.
They will be addressed as they might
arise—first in the development of a
drug testing program, and second, in
implementing the program,

CONSTITUTIONAL ISSUES IN
DEVELOPING A DRUG
TESTING PROGRAM

The first constitutional issue cer-
tain to arise. when a mandatory drug




“ .. a urinalysis drug testing program is not an aitempt by law
enforcement executives to test officers for drug abuse out of
distrust, but rather to provide a better working climate within the
law enforcement department and the community it serves.”

testing program is being developed in-
volves the fourth amendment’s pro-
scription against unreasonable
searches and seizures.® Is mandatory
drug testing even a search within the
meaning of the fourth amendment?

The Supreme Court has said that
“la] ‘search’ occurs when an expecta-
tion of privacy that society is prepared
to consider reasonable is infringed”® by
governmental action. Does a person,
therefore, have a reasonable expecta-
tion of privacy in urine sufficient to pro-
hibit the government's warrantless in-
spection of it for the presence of an
illegal drug? That question could be
debated at length, but without practical
effect, since there is another aspect of
urinalysis which almost certainly impli-
cates fourth amendment concerns.'®

That aspect is the act of urination
which is considered by American soci-
ety to be a private bodily function. The
expectation of privacy which one pos-
sesses in the act of urination is almost
certain to be recognized by the courts
as reasonable. Since the fourth
amendment “protects people, not
places”'! and is concerned with “those
intimate activities that the Amendment
is intended to shelter from government
interference or surveillance,"'? a man-
datory urinalysis drug testing program
which must concern itself with both
compelled urination and inspection of
a urine sample will implicate the fourth
amendment.®

Concluding that a mandatory
urinalysis drug testing program by a
law enforcement agency is a fourth
amendment search does not mean
that it cannot legally be implemented.
The fourth amendment proscribes only
unreasonable searches. The challenge
to law enforcement, then, is to adopt a
urinalysis drug testing program that
can pass the reasonableness test.

Fourth Amendment
Reasonableness—A Balancing ot
Interests

What constitutes a reasonable or
unreasonable search is not always
easy to determine.

“The test of reasonableness under
the Fourth Amendment is not capa-
ble of precise definition or mechani-
cal application. In each case it re-
quires a balancing of the need for
the particular search against the in-
vasion of personal rights that the
search entails. Courts must consider
the scope of the particular intrusion,
the manner in which it is conducted,
the justification for initiating it, and
the place in which it is conducted.”*

This balancing test of reasonable-
ness under the Fourth Amendment re-
quires a twofold analysis. “[Flirst, one
must consider ‘whether the ... action
was justified at its inception,’ ....
[Slecond, one must determine whether
the search as actually conducted ‘was
reasonably related in scope to the cir-
cumstances which justified the interfer-
ence in the first place.’ "' [citations
omitted] in brief, every search must be
reasonable at its inception and in its
execution. Whether any search, includ-
ing a urinalysis drug testing program,
is reasonable “depends on the context
within which a search takes place,”®
and “the greater the intrusion, the
greater must be the reason for con-
ducting a search."”

In terms of a urinalysis drug
testing program, the balancing test for
fourth amendment reasonableness at
the inception of the search requires the
weighing of three factors: 1) The inter-
ests of the law enforcement officer
who will be required to participate in
the urinalysis program; 2) the interests
of the law enforcement agency
seeking to implement the program;
and 3) the situations or circumstances

under- which the actual testing proce-
dures will be implemented. Only if the
interests of the law enforcement
agency, in the context of the situation
in which testing is proposed, outweigh
the interests of the individual officers
affected will the program be able to
pass constitutional muster.

Individual Privacy Interests

The first factor in the balancing
test is the interest of the officers and
officials who will be tested for drug
abuse through urinalysis. That interest
can be characterized simply as the
fundamental right of “privacy and secu-
rity of individuals against arbitrary inva-
sions by government officials.”®
Though law enforcement officers must
expect the loss of some rights and
freedoms simply by reason of their
chosen profession, it is clear that per-
sons who choose careers in law en-
forcement retain the basic constitu-
tional rights guaranteed to all citizens.
“[Plolicemen ... are not related to a
watered-down version of constitutional
rights,”*®

The right of privacy is the core
value of the fourth amendment, en-
compassing both bodily integrity and
private bodily functions. As such, it is
directly implicated by a mandatory
urinalysis program. In the words of one
court:

“WUrine, unlike blood, is routinely dis-
charged from the body, so no gov-
ernmental intrusion into the body is
required to seize urine, However,
urine is discharged and disposed of
under circumstances where the per-
son has a reasonable and legitimate
expectation of privacy. One does not
reasonably expect.to discharge
urine under circumstances making it
available to others to collect and an-
alyze in order to discover the per-
sonal physiological secrets it

QOctober 1986 / 27
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“... the threat to public safety posed by government employees
who are drug abusers is a legitimate factor in determining the
fourth amendment reasonableness of a mandatory urinalysis

drug testing program.”

holds. ... One clearly has a reason-
able and legitimate expectation of
privacy in such personal information
contained in his body fluids.”2°

An officer's privacy interest does
not disappear even though the pur-
pose of the search is to detect drug
abuse for employment reasons and
not to secure evidence for use ina
criminal prosecution. "It is surely
anomalous to say that the individual
and his property are fully protected by
the Fourth Amendment only when the
individual is suspected of criminal
behavior."?' “All of us are protected by
the Fourth Amendment all of the time,
not just when the state suspects us of
criminal conduct.”?

Governmental Interests

The second factor to weigh in
judging whether a urinalysis drug
testing program can meet the fourth
amendment test of reasonableness is
the governmental need to adopt such
a program. Though this article dis-
cusses these needs in terms of gov-
ernmental interests, a close examina-
tion will reveal that the interests are,
for the most part, of equal importance
and value to an individual law enforce-
ment officer. The reasons upon which
a law enforcement agency would rely
to implement a drug abuse testing pro-
gram will further valid societal, govern-
‘mental, and organizational objectives.
At the same time, they also advance
health and welfare interests important
to individual officers as well. Recogniz-
ing the dual benefits in these “govern-
mental” interests demonstrates that a
urinalysis drug testing program is not
an attempt by law enforcement execu-
tives to test officers for drug abuse out
of distrust, but rather to provide a bet-
ter working climate within the law en-
forcement department and the commu-
nity it serves.

The interests of the "government”
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that must be weighed against the indi-
vidual officer's right to privacy may be
summarized as follows: 1) Public

safety, 2) public trust and integrity,

3) corruption, 4) presentation of credi-
ble testimony, 5) morale and safety in
the workplace, 6) loss of productivity,
and 7) civil liability. Each will be dis-
cussed in turn.

Public Safety

The impairing characteristics of
drug abuse are weil known. The use of
illegal drugs, such as marijuana, are
known to adversely affect a person's
judgment and response capabilities al-
most immediately and for extended pe-
riods of time thereafter.2® Yet judgment
and response are perhaps the two
most important attributes which a law
enforcement officer, who seeks to
safely and effectively discharge his/her
assigned duties, can possess. The
need for unimpaired exercise of these
two attributes is further heightened by
the officer's possession and use of his/
her two principal items of
equipment—a weapon and the police
vehicle.

The possession and use of a
deadly weapon is an enormous re-
sponsibility entrusted to nearly every
law enforcement officer in America.
One can easily foresee the tragic con-
sequences of diminished judgment or
skill in discharging a weapon as a re-
sult of drug abuse. The same is true of
accidents caused by an officer driving
a vehicle in a hot pursuit or emergency
response situation while under the in-
fluence of drugs. It is clear that drug
abuse by law enforcement officers
constitutes a direct threat to the physi-
cal safety of the community.

The courts have recognized that
the threat to public safety posed by
government employees who are drug
abusers is a legitimate factor in deter-
mining the fourth amendment reasona-

bleness of a mandatory urinalysis drug
testing program. In Turner v. Fraternal
Order of Police,?* the court described
the peril:
“Without a doubt, drug abuse can
have an adverse impact upon a po-
lice officer’s ability to execute his du-
ties. Given the nature of the work
and the fact that not only his life, but
the lives of the public rest upon his
alertness, the necessity of rational
action and a clear head unbefuddled
by narcotics becomes self-evident.
Thus, the use of controlled sub-
stances by police. officers creates a
situation fraught with serious conse-
quences to the public."®

Moreover, this rule applies not just
to on-duty use or use immediately prior
to on-duty status which results in the
impairment of an officer, but also to
drug abuse by law enforcement offi-
cers in an off-duty status. Most depart-
ments require law enforcement officers
to be subject to, and available for, im-
mediate call to duty at any time. In ad-
dition, many require officers, even
while off duty, to intervene or respond
to criminal activity they observe taking
place. As such, there is a potential
threat posed to public safety by an offi-
cer's drug abuse, even when the offi-
cer may technically be off duty. This
risk was recognized in.City of Palm
Bay v. Bauman:®

“The City has the right to adopt.a
policy which prohibits police officers
and.fire fighters from using con-
trolled substances at any time while
they are so employed, whether such
use is on or off the job. The nature
of a police officer's or fire fighter's
duties involves so much potential
danger to both the employee and
the general public as to give the City
legitimate concern that these em-




ployees not be users of controlled
substances. Their work requires and
the safety of the public demands
complete mental and physical func-
tioning of these officers."®’
Accordingly, because of the threat
to public safety posed by a law en-
forcement officer who abuses drugs,
on or off duty, a law enforcement
agency or department has a legitimate
interest in determining, through a
urinalysis drug testing program, those
officers who are illegally using drugs.

Public Trust

The second “governmental” inter-
est to be weighed against an officer's
right of privacy is that of public trust.
All experienced law enforcement pro-
fessionals quickly realize that the job
of serving and protecting the commu-
nity is made easier when the commu-
nity trusts and supports its palice
agency. Winning the support and trust
of the community is an ongoing en-
deavor and is undermined if police offi-
cers themselves are breaking the law.

Drug abuse by a police officer, in
most jurisdictions, constitutes three
separate offenses—purchase, posses-
sion, and use. Officers sworn to en-
force the law cannot be above it.
“[P]olice officers who are sworn to en-
force the laws lose ... public confi-
dence if they violate the very laws they
are sworn to enforce. [A department]
therefore has a right to insist that its
law enforcers not be lawbreakers."?®
Drug testing through urinalysis furthers
the goal of preventing the loss of pub-
lic trust and confidence caused by
drug abuse by law enforcement
officers.

Potential for Corruption

The third factor to be weighed
against the individual officer's right to
privacy is the potential for corruption,

either of, or by, the officer. The very
nature of today's police work, i.e., the
daily struggle against drug trafficking
and use, often brings officers into di-
rect contact with illegal drugs and peo-
ple associated with them. That expo-
sure provides an officer who is a drug
abuser with easier access to drugs
through the abuse of his/her powers of
office. The temptation to misappropri-
ate the fruits of a drug arrest or search
may be irresistible for the drug abusing
officer. in addition, an officer who is a
drug abuser must acquire his/her
drugs from someone. Often, if not al-
waye, this act of obtaining an illegal
drug requires the association with
criminals. if the criminal learns of his
buyer’s status as a law enforcement
officer, that knowledge can be
exploited to extort the officer for
money, information, or protection.

The potential for corruption and its
far-reaching consequences was the
basis for a Federal district court's deci-
sion to uphold the FBl's determination
to require an Agent to submit to
urinalysis. In Mack v. United States,?®
the court stated:

“... the FBI has a compelling inter-
est in assuring that its agents are
not involved in drugs, While all pri-
vate employers may have a general-
ized desire to know of their employ-
ee's drug use which could decrease
efficiency, the FBI has far more ur-
gent and compeiling needs for such
information. FB! agents are privy to
highly classified information. Any in-
volvement of an FBI agent with
drugs, no matter how small, exposes
him to risks of extortion that could
jeopardize national security. Also,
since the FBI is charged with re-
sponsibility for enforcement of the
federal drug laws, illegal drug use by
agents risks to corrupt and compro-
mise the agency's discharge of
those duties.”°

Although Mack spoke, in part, in
terms of national security, an area not
within the purview of most law enforce-
ment agencies, the message is still
clear. The government, in serving and
protecting the public, has a legitimate
interest in detecting and deterring drug
abuse among its personnel to prevent
the corruption of its law enforcement
employees to the detriment of both the
organization and society.?!

Presentation of Credibie Testimony

The next “government” interest in
the fourth amendment balancing test
of reasonableness lies in the obligation
of law enforcement to serve and pro-
tect the community it serves. That obli-
gation includes the presentation of
competent, prefessional, and credible
testimony by law enforcement officers
in the courtroom. An officer who ille-
gally abuses drugs would be subject to
impeachment through proof or an ad-
mission that he/she is, in fact, a law vi-
olator. “[P]olice officers who are sworn
to enforce the laws lose credibility . . . if
they violate the very laws they are
sworn to enforce.”® Drug testing
through urinalysis diminishes the pros-
pect that testimony susceptible to im-

.peachment will be offered by law en-

forcement officers, and therefore,
furthers a legitimate governmental
interest.

Morale and Safety in the Workplace

A fifth interest of the government
to be balanced against the individual
officer’s right of privacy is the need to
provide a safe and effective work envi-
ronment. The nature of police work fre-
quently places police officers in life-
threatening jeopardy. The resolution of
such perilous situations often depends
heavily upon the reactions of fellow of-
ficers. Every law enforcement officer
has the right to be secure in the knowl-
edge that histher partner, back-up offi-
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“The government ... has a legitimate interest in detecting and
deterring drug abuse among its personnel to prevent the
corruption of iis law enforcement employees to the detriment of
both the organization and society.”

cers, and all responding fellow officers
are capable of reacting in a safe and
effective manner. This requires all law
enforcement officers to be free from
the physical effects of drugs, and free
from the restraints which drug abuse
forces upon officers in terms of desire
and willingness to enforce the laws.
The moral and legal obligation to in-
sure that will happen must be shared
by both police management and indi-
vidual officers. “[D]rug use by [a law
enforcement officer} could affect the
success of an operation implicating im-
portant ... law enforcement objectives
and could pose risk of injury to other
[law enforcement officers] working with
him.”3® Urinalysis drug testing is a
method by which this interest can be
protected.3*

Loss of Productivity

The sixth factor to be balanced
against the individual's right to privacy
is the loss of productivity and financial
cost attributable to drug abuse. Much
has been written about the decline in
productivity and the rise in health ben-
efit costs as a result of drug abuse by
private sector workers.®® Even
conceding that drug abuse by law en-
forcement may not be of the same
magnitude as drug abuse in private
sector employment, one must readily
admit that drug abuse, to any degree,
will adversely affect productivity and
health benefit costs.

The etficient expenditure of budg-
eted funds has, perhaps, never been
more important than today in times of
fiscal restraint. Additionally, since the
budgets of law enforcement are
funded from taxpayers' funds, the obli-
gation of fiscal responsibility may even
be greater than the responsibility fac-
ing private sector's management of in-
vestment dollars. Though no court has
addressed the legality of drug testing
by law enforcement in these terms,
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concern for productivity and prudent
expenditure of funds must be recog-
nized as a legitimate “governmental”
interest in determining the fourth
amendment reasonableness of
urinalysis drug testing.

Civil Liability

The last of the “governmental” in-
terests is that of civil liability. Members
of the public who suffer injuries at the
hands of law enforcement officers may
bring lawsuits against the officers®
and the city they represent.®” If a drug
abuse problem exists within a law en-
forcement organization, liability could
attach if it were established that an of-
ficer's conduct which injured a citizen
was directly linked to the failure of the
department to detect and resolve the
drug abuse problem.3® While it is not
suggested that fear of civil liability to
be the driving force behind the imple-
mentation of a urinalysis drug testing
program, It is a legitimate interest to be
considered in the fourth amendment's
balancing test.

{continued next month)
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