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PREFACE

The explosive growth of prison populations in the past decade and the
crowding that has accompanied it are matters of concern to prison
administrators, judges, and many others in the United States. Correctional
administrators strive to stretch limited resources; prisoners cope with
difficult and sometimes inhumane conditions of confinement; trial judges and
prosecutors are faced with capacity constraints when deciding on sentences;
legislators and taxpayers are faced with the costs of building new facilities.
The concerns and policy issues in this area involve not only important value
choices--whoe should go to prison?--but empirical questions as well: What has
caused the recent surge in prison populations? What will happen in the future
and are there techniques available to help predict future trends? What are the
consequences of the crowding for the prisoners? Will various strategies that
have been proposed to deal with increased prison populations and crowding have
their intended effects? What are the likely effects on levels of crime in our
society of reliance upon imprisonment as opposed to other sentencing alterna-

tives? These are but a few of the vexing questions that surround our under-
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standing and response to the doubling of our prison populations that has
cccurred in recent years,

This volume reports on a conference designed to bring together correctional
administrators and other concerned policymakers and researchers to discuss the
important issues surrounding prison crowding. The often spirited discussion at
the conference revealed both the limitations of our knowledge and the extent
towhich many of the empirical issues are intertwined with value guestions in
ways that are difficult to disentangle. Yet the presentations and discussions
did serve the goals of the National Research Council and the National Institute
of Justice, the convener and the sponsor of the conference: practitioners were
able to learn about and become more discriminating consumers of the findings of
researchers; at the same time, the practitioners sensitized scholars to the
many nuances of the world they study and to the perspective of practitioners.

The Working Group was assisted in its efforts to organize and present the
conference by the following staff: Jeffrey A. Roth, senior staff officer; Dale
K. Sechrest, consultant; and Gaylene J. Dumouchel, administrative secretary.

We are greatly appreciative of their efforts.

Jonathan D. Casper, Chair
Working Group on Prison and

Jail Crowding




THE WORKSHOF

On October 15-16, 1986, a workshop for criminal justice researchers and
policymakers on the subject of prison and jail crowding was held in Chicago,
Illinois. It wag convened under the aegis of the National Research Council'’'s
Committee on Research on Law Enforcement and the Administration of Justice
(CRLEAJ), with financial support from the Naticnal Institute of Justice. The
workshop was planned by a working group of the committee (see Appendix C for

biographical sketches).

The workshop had four major purposes:

(1) To inform the criminal justice research and policy communities about
the extent of prison crowding and to share perspectives about the

future course of the problem;

(2) To disseminate and discuss insights based on recent analyses of the
dynamics of prison populations, the consequences of crowding, and the

role of population forecasts in policymaking;




(3) To share scholarly and policymaking perspectives on the origins and
outcomes of prison conditions/crowding litigation and on strategies to

alleviate crowding; and

(4) To share perspectives on ways in which future research might help
correctional administrators deal with institutional crowding more
effectively, and to encourage collaborative strategies between

researchers and practitioners for encouraging the needed research.

Workshop presentations and discussions were focused on five papers prepared
especially for the workshop, five previously published papers, two court cases,
and a report on prison and jail crowding in Washington, D.C. The papers were
intended to stimulate thought and discussion, and served that purpose
effectively. The workshop was organized in eight working sessions, which are
described in the program at Appendix A. As shown in the participant list in
Appendix B, there were 104 attendees, including 34 presenters. Speakers
included researchers, criminal justice planners, state and local criminal
justice practitioners, and federal officials. Attendees included nine current
directors of corrections, four former directors, and superintendents of
correctional institutions, members of parole and probation agencies, and state
criminal justice planning and research units. Participants also included the
executive director of the American Correctional Association and private-sector
correctional administrators.

In the first session, "The Dynamics of Prison Populations," data were
presented on the magnitude of the crowding problem. American and British data

were presented on the level and composition (by race, ethnicity, length of




sentence, crime type, etc.) of the incarcerated population (S. Gottfredson,
this volume; R. Tarling, this volume). Following Gottfredson, alternative
theories of variation in prison population were discussed, including
demographic explanations, theories relating prison population to the prevalence
of participation in serious crime, "homeostatic" (i.e., constant fraction of
the population) theories of incarceration, and explanations in terms of
increasing harshness of punishment. Population data were digcussed in relation
to the social and political choices that appear to control changes in prison
and jail populations. Evidence in the Gottfredson paper was discussed that
suggested that criminal justice policymakers may overestimate the harshness of
punishment desired by the public--a possibility that could lead to prison
populations that are higher than would oceur under policies that more
accurately reflected the public will.

Measures of punitiveness in the United States were discussed in relation to
other countries. The issue of whether alternative punishment structures could
be designed that might achieve social goals was discussed. Concern was
expressed about properly evaluating the effectiveness of new strategies for
punishment.

In the second session, "Measuring Crowding and its Consequences," research
on the consequences of crowding for inmates and staff was presented and
discussed (Gaes, 1985, was included as background for this session).
Controversies in this area seemed to reflect differences in interpretation of
data rather than questions about data validity. However, the discussion made
clear the need for researchers in this area to attend to administrative
practices in the facilities they study, and also the limitations of

self-reports compared to physiological measures of consequences of crowding.




In the third ("How Do Courts Make Policy?"), fourth ("Case Study of Court
Policymaking--Texas: Ruiz v. Estelle"), and seventh ("Jail Crowding: A Case
Study of the District of Columbia") sessions, the origins of prison conditions
litigation and the role of litigation in reducing crowding were addressed,
using Texas and the District of Columbia as case studies. Background materials
included: a commissioned paper (Feeley and Hanson, thkis volume); court
opinions in Ruiz v. Estelle and in Inmates of D.C. Jail, et al., v. Jackson, et
al.; and excerpts from McConville (1985). The discussion brought out strong
evidence that court orders have led to improved conditions in prison, such as
stronger administrative structures, improved medical services, and improved
inmate access to legal services. There was debate over whether litigation and
court orders also produce unintended consequences in such areas as staff morale
and authority over inmates.

The remaining sessions were concerned with remedies for prison crowding,

In the fifth session ("Forecasting: Policy Uses of Population Prediction
Models"), population forecasts by Rich and Barnett (1985) and others were
discussed. These indicated that for states with steady or rising populations,
prison populations could be expected to continue increasing well into the next
century, following a pause during the 1990’s. The appropriate uses of models
for forecasting and policy analysis were discussed. Questions were raised
about the accuracy of forecasting procedures, the potential uses of forecasting
in reducing facility populations, and how correctional administrators can best
use forecasting techniques or models in policy planning. Additional data needs

of administrators were also considered.
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Two major themes emerged from the discussion. First, the proper criterion
for evaluating prison forecasting models is only rarely the accuracy of their
predictions for some future date. Forecasts are generally made under certain
assumptions about criminal justice policy and practices, as baselines for
policy analysis; to the extent that the forecasts stimulate policy changes that
affect population growth patterns, the policy changes will cause actual future
populations to differ from the forecasts regardless of the accuracy of the
model. Second, a model's forecasting horizon defines a trade-off between
forecasting accuracy and policy flexibility. With horizons exceeding a decade,
forecasting accuracy will be relatively poor, but a wide range of policy
options, even adding capacity, is available. With shorter horizons, accuracy
will be somewhat greater, but policy options that involve long lead times or
major changes in practice may be foreclosed.

The sixth ("Sentencing and Release Strategies") and eighth ("Responses to
Crowding") sessions were devoted to other remedies being proposed and tested to
relieve prison crowding. The dis;ussion of sentencing and release strategies
was focused on the paper by Austin (this volume) and provided an opportunity to
share state experiences with these strategies. The discussion of responses to
crowding was framed by the paper by Michael Gottfredson (this volume), which
presented a framework for comparing alternative remedies. Besides sentencing
and release strategies and capacity expansion, the remedies discussed included
the following post-incarceration release alternatives: work release and home
furlough; reentry and prerelease centers; community correction programs;
intensive probation supervision; electronic monitoring to limit the activities
of offenders who are under supervision; and probation subsidies. There was

disagreement on the consequences of these strategies for reducing prison




crowding. Most alternatives, including electronic monitoring, were seen more
as supplements than alternatives to incarceration.

It was concluded that there are many unresolved social, political, and
empirical issues regarding prison crowding that would benefit from additional
research. These include: cross-cultural measures and comparisons of
punitiveness; modeling the dynamics of prison population change and using such
models to test alternative theories of population growth; the effects of
crowding on staff and prison administration, as well as inmates; improving
medium- and long-range prison population forecasts; and the potentials and

limitations of litigation as a force for change in the prison context.
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BACKGROUND PAPERS

The five papers included here were either commissioned or invited by the
working group for presentation and discussion at the Workshop on Prison and
Jail Crowding. All were drafted, distributed to the working group for comment,
and revised by their authors in light of the working group members’ comments.
The papers were presented to the workshop as second drafts representing the
views of their authors rather than the working group, and they succeeded in
stimulating discussion and informing workshop participants. Following the
workshop, the working group decided not to seek support for further publication
and therefore released the draft papers back to their authors for their own use
and possible publication in other forms. Inclusion of the papers here does not

necessarily imply that they represent the views of the working group.
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The Dynamics of Prison Populations

Stephen D. Gottfredson

Temple University

Faper prepared for the Warking Group on Jail and Frison Crowding
of the Committee on Research on Law  Enforcement and the
Administration of Justice, National Academy of Sciences/National
Research Council. This draft is for discussion purposes only,
and should not be gquoted or cited without permission of the

author.
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Introduction

Prison populations are naow higher than they have ever been
and they are growing at an extraordinary rate. At present,
inmate populations exceed cell capacity in almost all states-—in
most cases by a very substéntial amount. In addition to being
extremely crowded, many prisons and jails are old and in a state
of physical decay. The average (median)> prison in the United
States was built in 19246. One prisoner in ten is housed in a
prison built before 1873; and almost one—quarter are incarcerated
in prisons built before 1923 (Bureau of Justice Statistics,
1%8é4b) . Americé's prisons often are inadequately staffed:
routine medical care, adeguate nutritional requirements, and
protection +from physical abuse often are lacking. Educational,
vocational, and other rehabilitative programs typi:ally are no

longer available or.have been curtailed sharply.

As of February 1984, 46 states and U.S. territories either
were under court order, or were involved in litigation 1likely to
result in court orders, concerning priscon conditions (American
Civil Liberties Union Foundation, 1986). Issues of extreme
crowding and other atrocious conditions are central to the
overwhelming majority of these suits, and under present
interpretation, the U.S. Constitution forbids the kind . of

treatment prison inmates in almost all states presently receive.

The principal focus of this essay is a discussion of what is

known concerning the ‘“causes" of the unprecedented prison
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popﬁlations now facing this country. In the first section, I
briefly describe the extent of the recent growth in prison
populations. Remaining sections of the paper focus on a variety
of presumed causative factors, such as increases in. crime,
changes in population demography, changes in sanctioning
practices, and changes in attitudes toward sanctioning. I will
show that although some of these factors readily can be described
and modeled empirically, other factors also felt to influence
prison populations cannot easily he modeled (although they easily
may be described). The extent of impact of these other factors
remains to be investigated well.
Case Study: The State of Maryland

Data from the gtate of Marvland will provide
illustration of many of the points to be made in the
paper. Two of Maryland’'s largest institutions are
antiquated relics of the past: The Maryland State
Penitentiary originally was constructed in 1811, and
the House of Correction was constructed in 1879, At
present, almost one-—quarter (23%4) of Marviland’'s male
inmate population is housed in these ingtitutions.

Maryland ranks high in the rate of reported
violent crime among states in this nation, and has a
history of making substantial use of incarceration.
According to a recent report made by a Johns Hopkins
University study committee, in 1984, the State ranmked
third in the United States in the percentage of its
population in prisons (behind Nevada and Louisiana)
(Task Force on Criminal Justice Issues, 19684). As
prison populations have increased, 30 has the number of
persons on probation. Maryland rarnked second (behind
Georgia) in its use of probation. Approximately two
percent of the State’'s adult paopulation was then either
incarcerated or on probation. (This does not include
the number of men and women confined in local jails.)
In the same vyear, Maryland ranked third (behind New
York and Florida) in the rate of violent crime. Thus,
data from this jurisdiction should suffice to
illustrate the problems encountered, in somewhat less
severe form, by most states.



The Dimensions of the Prison Population Crisis
Popul ation Increases

Prison populations in the United States are now higher than
they have ever been. Since 1925, America’s prison population has
experienced an overall annual growth rate that is twice that for

the general population (Criminal Justice Newsletter, 1983).

During the 19&60s, the adult prison population was relatively
stable (Mullen, et al., 1980 at 12 -15). Beginning in the 1970s,
however, this population began a dramatic rise, growing from
196,441 in 1970* to 503,601 in 1985 (Bureau of Justice

Statistics, 1986a)=2 (Figure ). Since 1972, the state and

federal prison population has experienced a compound averageq

annual growth rate of 8 percent per year (Blumstein, 198&4).

An additional 223,511 persons were confined in local jails
as of June 1983 (Bureau of Justice Statistics, 1984) up from
160,863 in 1970 (Mullen, et al., at 131). Thus, there are now
about three—quarters of a million persons in jail or prison in

this country.

The growth of America’s punishment systems has not been

limited to increases in imprisonment (Harris, 19846). According

——

* This discussion excludes the states of Alaska, Arkansas, and
Rhode Island, and reflects federal prisoners, and state prisoners
sentenced to more than one year. Data are from Mullen et al.
(1980), at pg. 151.

“ This figure includes 21,985 persons sentenced to less than one
vear ‘s confinement. Thus, the more strictly comparable figure is
481,614 prisoners in 1985.
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+to Steven R. Schlesinger, Director of the Bﬁreau of Justice
Statistics, "Throughout the 1980°'s the probation population in
thig country grew faster than the prison population did"
(Philadelphia Inquirer, 198&). Schlesinger reports that at
yearend 1984, more than 2.3 million men and 323,000 women were
under the control of correctional systems, with 1.7 million
people on probation, 268,500 on parole, '464,000 in state and
federal prisons, and about half that number in  local jails. In
1984, then, about one out of every 35 adult men in the United

States was under some farm of correctional control.

This dramatic growth has placed an extraordinary burden on
our inadequate and antiquated prison systems. Priscn populations
in most jurisdictions so severely strain the fiscal, structural,
and personnel resources of correctional agencies that courts
increasingly have examined the » operation of correctional
institutions in 1light of +the Eizhth Amendment’'s prohibition
against cruel and unusual punishment (Ingrahams and Wellford,
1984). Based on a survey conducted in 19278, two thirds of this
nation's’prisuners are confined in less than 60 sguare feet of
floor space (Mullen, et al., p. 81).%F Even though about 700 new
county, state, and federal prisons reportedly have been
constructed in the last few vyears, (or are in planning), with

estimated capital costs totalling %8 billion (Phijadelphia

L]

= This is the American Correctional Asscciation’'s minimum
standard. Arcording to Mullen et al. "no standard setting body
has recomsmendsd legs than 60 sguare fest of floor space per
inmate" (pg. B80).

@
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Inquirer, 1982), and approximately 168,000 beds have been added
at the state prison level alone since'1978 (Bureau of Justice
BStatistics, 1986a), our prisons remain well over capacity. In
1985, the Federal prison system operated at 121% of capacity, and
our state systems were at 119% of capacity (Bureau of Justice

Statistics, 1986a).

Case Study: Marvland's Prison Population

Since 1975, the prison population in Maryland has
more than doubled (Figure 2): between Fiscal Years
1980 and 1985, the average daily population in the
Division of Correction increased S8%4, from 7,923 +to
12,345 inmates. The latter exceeds the designed
capacity of the Division’'s sgecure institutions by
almost 140 percent (Figure 3). Only Marvyland’'s
pre—-release system operates below design capacity. All
of Maryland's more secure institutions operate with
popul ations exceeding that for which they were
designed, and often by dramatic numbers,

Crowding in Maryland’s Division of Correction has
resul ted in wide-spread double-celling of inmates
(including double-celling of segregation units), caused
conversion of program space to inmate housing,
increased idleness among inmates due to both the lack
of program space and. staff, and made prisons more
dangerous for both staff and inmates by severely
increasing the potential for violence.

Since 1980, Maryland has completed construction of
three majar institutions (two medium security prisons,
and one minimum security facility), with a combined
design capacity of 1,482. By December 19835, these
three facilities housed 2,359 inmates. Thus, shortly
upon opening, these new prisons operated at 173% of
thaeir design capacities. A fourth major prison
currently is under construction.

Imprisonment Rates

Historically, the United States has an imprisonment rate
that is high relative to other western cultures. Indeed,

Doleschal (1977) estimates the United States’ imprisonment rate




Average Daily Population

(Thousands)

DOC Average Daily Population

1830 - 1985

Fiaure 2

-63~



AN N

RN
Aty
A
AN
A N
ANy
AR
AR
DAY

________________
AT ATNA N~ AAND OIS ON ~O

-----------------

MU AN -N- .- OQCOCOCOCOO

=

1986

Facility Crowding

By Institution, June

1
RDCC MCL All Sec. Fac.

PRS BHCF MHC MP BCCC MCIH MCTC RCl MOIW

Institution

-6b-




to be the highest in the entire world. In contrast, he estimates
the NMetherland’'s to be the lowest, about 1/12 of the U.S5. rate.
Whether this results from the application of a different "social
calculus" (Blumstein and Nagin, 197%) or from other phenomenon is
unclear; yet the fact remains that the average imprisonment rate
over extended periods of time in the United States is over twice
that of Norway and about 2.5 times that of Canada (Blumstein,

Cohen and Nagin, 197%9).

It may be that over extended periods of time, imprisonment
rates (that is, the proportion of the population under
incarcerative sanction) are relatively stable, despite rather
large short—-term fluctuations (Blumstein and Cohen, 1973; cf.
however, Rauma, 1981i; Berk, Rauma, Messinger, and Cooley, 1‘?81)..1
Relative stability over extended periods, however, does not belie
the immediacy of praoblems concomitant with relatively short-term
shifts —— particularly in an upward abberation in the trend of

imprisonment rates.

The past fifteen years have seen an unprecedented and
startlingly dramatic rise in imprisonment rates. For example, in
1970, our state and federal prison incarceration rate per 100,000
civilian population was 97 (Mullen et al., 1980C).® 1In 1978, the
state and federal prison incarceration rate was 136 per 100,000

persons (Mullen et al., 1980). By 1983, this rate had risen to

This excludes consideration of the states of Alaska, Arkansas,
and Rhode Island.

<




201: a 1077 increase in the imprisonment rate in just a decade

and a half (Bureau of Justice Statistics, 198Béa).

These figures are based on perSons sentenced to periods of
confinement of at least one year, and exclude consideration also
of those confined 1in local jails. When these are included, the
rates are substantially higher. In 1970, the combined state,
federal, and local jail confinee incarceration rate per 100,000
civilian population was 177 (Mullen et al., 1980). By 1978, this
had climbed to 207 (Mullen et al., 1980), and by 1985, to about
294 per 100,000 persons (Bureau of Justice Statistics, 1984;

1986a)® (Figurea 4).
Case Study: State Variations

The national figures discussed above mask
considerable variation, baoth oaon a state by state and a
regional basis. For example, in 1970, Maryland had a
state and Ilocal jail imprisonment rate of 205 per
100,000, making it the 10th highest ranked state in the
nation in terms of incarceration (while it ranked 22nd
in civilian population). By far the highest rate was
that for the District of Columbia: 629 per 100,000
persons were incarcerated by the District in 1970. 1In
contrast, Vermont and Connecticut had quite low
incarceration rates (41 and 52 per 100,000,
respectively). By 1978, Maryland (among the top ten
states for both time periods) had increased
incarceration from a rate of 205 to 271 per 100,000
persons. Vermont and Connecticut had increased to
rates of 69 and 70 respectively. (All data discussed
are from Mullen et al., 1980, or Bureau of Justice
Statistics, 19846.) Considering just those sentenced to
state and federal institutions and serving terms of at
least one year, by 1985, 14 jurisdictions had an
incarceration rate of over 200 per 100,000 civilian
population: these - ranged from 738 (District of

= The latter figure is based on a) extrapolation of the civilian
population from data presented in Bureau of Justice Statistics,
1984, and b) persons incarcerated in local jails in June 1983
(Bureau of Justice Statistics, 1984). .
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Columbia) to 204 (Virginia). Oniy ten jurisdictions
had an incarceration rate of 100 or less: these ranged
from S2 (North Dakota) to 99 (Rhode Island).
Maryland ‘s rate, with over 13,000 persons incarcerated,
was 279 per 100,000 civilian population.

Causative Factors

This section discusses a number of factors felt +to
contribute to the recent unprecedented increase in prison

populations.
Theoaries of a Homeostatic or Oscillatory Punishment Process

Some evidence {(Blumstein and Cohen, 1973; Blumstein et al.,
19773 Cohen, 19%8) suggests that when considered over extended
periods of time, imprisonment rates remain fairly stable. This
evidence, however, is subject to debate (Ra;ma, 1981a, b3
Blumstein, et al., 198137 Berk et al., 1981). For the United
States, the average imprisonment rate (exclusive of the local
jail population) from 1930 through 1970 was 116.2 (per 100,000}
with a standard deviation of 8.9 (Blumstein and Cohen, 1973).
Thus, about 93% of the time we would expect the annual rate to he
somewhere between about 93 to 128 per 100,000 persons. Until
very recently, then, rates were not far above the expected, and
certainly were within statistically anticipatable boundaries.
Thus, one interpretation is that until around 1980, we simply

were in the midst of an expectable aberration from "normal"

levels of incarceration.

Observation and modeling of the imprisonment series from

1930 to 1970 led Blumstein and colleagues to posit a theory of




the stability of punishment (EBlumstein and Cohen, 1973), and
their subsequent modeling efforts attempted +to describe the
dynamics of this homeostatic or self-regulating process. Very
briefly, the theory is a direct extension of Durkheim’'s thesis
that crime 1is a normal, rather than pathological, component of
society, but that it is regulated through the collective
conscience of that society. Thus, both the occurrence of crime
and its requlation are seen as normal, self-regulating phenomena.
A corollary to the argument is that "the extent of crime in any
particular social group will generally be maintained at a
specific level" (Blumstein and Cohen, 1973:198). The Blumstein
and Cohen advance was to paosit and test not a theory aof the
stability of crime; but of punishment-—that is, the collective
response to crime——and to model this homeostatic or

self-regul ating phenomenon using only parameters of the criminal

justice svstem (Blumstein, Cohen and Nagin, 1977).

Attempted replications using data from the state of
Califaornia failed to support the Blumstein et al. model (Berk et
al., 1981; Rauma, 198la; see also Blumstein et al., 1981; Rauma,
1981b). However, it may well be that state-specific processes
are different from the national processes described by Blumstein
and colleagues, and, in testing the applicability of the
homeostatic process in 47 states, Blumstein and Moitra (197%9) did
find broad, if not universal, support for the hypothesis (as,

more recently, has Tremblay, 1986&6).

A competing theory 1is that punishment is not homeostatic,
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but oscillatory: that 1s, that punishment cycles with other
social phenomena such as unemployment or national productivity
(Greenberg, 19773 Fox, 19793 Berk et al., 1981). These models
also tend to fit rather well, and it is not entireiy clear which

-~ the homeostatic or the oscillatory —— is "best."

It is the case that there are limitations to bagth the
homeostatic and the oscillatory models of punishment, and that
both are important theoretical propositions which could have very
different explanatory and practical consequences. Probably the
major limitation is that both are explanatory in a rather
post-hoc way: the ability of either model to predict the future

is limited.

Now, for example, only 15 vyears have been added to the
series examined by BRlumstein and colleagues, and the current

imprisonment rate 1is over 10 standard deviations above the mean

rate for the first 40 vyears of the series. Clearly, it is
unreasonable to conclude that we are experiencing a "normal”
abberation in the punishment process. As Blumstein and

colleagues have noted (Blumstein et al., 1981), it is possible
that societies may change punishment levels, and perhaps our
society has done that. However, our understanding of how and why
this has occurred (if in fact it has) is tenuous at best. Unless
the theory can predict these kinds of dramatic changes, it is of
little value 1in predicting other things of interest, such as

future prison capacity reguirements.



The oscillatory model similarly is limited, in that it
tvpically relies on estimates of things which may be fully as
problematic as imprisonment rates to predict well (2.g.,

unemployment rates, GNP).

Crime

Some argue that prison populations reflect simply a response
to increases in crime. The U.S. crime rate rose almost
continuously through the 1960s, and precipitously in the 1970s.
The crime rate peaked in 1980, and has declined since (Blumstein,
1986). As already described, prison populations were stable
during the 1960s, began climbing in the 1970s, and are continuing
to rise dramatically in the 1980s. For the past several years,
then, crime rates have decreased, while the prison population has

increased.

To many, the interpretation of these facts is clear: since
more criminals are incarcerated,  there are fewer of them in the
community, where they might otherwise commit crimes. Because
more offenders are incapacitated through impricsonment, the crime
rate drops. Some may feel that increasing the use af
imprisonment (as evidenced by the proportion of the population
sanctioned) may have a general deterrence sffect: that is, fear
of the imprisonment consequence currently deters a larger
progportion of potential offenders, thereby also reducing the

crime rate.

J



As compelling as this causal argument may appear, other
explanatory mechanisms are a) more powerful, and b)) more
reflective of the systemic nature of the factors contributing to
prison crowding. Thus, in interpreting the facts of a rising
prison population and a decreasing crime rate as causally
related, the possibility of a third common cause (such as
demographic changes) is ignored. = Further, given recent estimates
made concerning the probability of arrest for a given offense,
conviction if arrested, and incarceration if convicted (Greenwood
and Abrahamse, 1982)'—— and given that these probabilities are
multiplicative ——- we would have to see an extraordinary increase
in prison populations (far beyond that currently experienced) to

see any substantial effect on the crime rate.
Population Demography

As 1is well-known, the age distribution of our society is
changing dramatically. Particularly dramatic among these changes
is that associated with the post-World War II "baby boom:" these
are persons borm in the vyears 1247 - 1961.® Following 19461,
birth rates in the United SBtates declined until 1977, when the
children of the "baby boom" generation appeared as a new
papulation growth factor. This simple demographic fact has had
dramatic conseguences on our society, and as this generation has
matured, major societal accomodations have been made. For

example, in the 1950°'s and 19460°'s, severe shortages of classroom

® This discussion, and the data cited are from Blumstein, 19864).
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space and teachers were encountered. Many thousands of schools
were built and teachers trained; now that the boom generation no
longer requires these, teachers are unemployed, universities are

dismantlirig Departments of Education, and schools are clased.

As this generation continues maturing, many other major
gsocial institutions likely will require adjustment (e.g., health
care institutions, social security systems, etc.) . Not
surprisingly, this population bulge also has had a dramatic

effect on crime rates and prison populations.

In particular, President's Commission (1267), Sagi and

Wellford (1968), Ferdinand (1970), and Wellford (1973) all showed

that the increases in reported index crime experienced in the Q
.

1940s and 1970s could be explained well by changes in the age

composition of the population.

Blumstein and colleagues have extended this work by showing
that, since the ages during which offenders are most likely to be
incarcerated lag by several years those during which they may be
most criminally active, prison populations also may be explained
rather well by demographic changes (Blumstein, Cochen and Miller,

1980a, b; Blumstein, 1986).

The age structure of our society continues to do a good jaob

of predicting crime. In particular, projections that crime rates

would decline as the boom generation aged out of the years during

which people are most criminally active (the "peak" crime-prone .

years are about ages 14 - 17; see Hirschi and Gottfredson, 1983)

»




have, as already noted, been borne out (Fox, 1974; Toby, 1977;

Blumstein, 1986).

Projections of prison populations based on demographic
factors,; however, have fared rather less well. Since the "peak”
imprisonment age is about 2T (Blumstein, 1984), estimates made in
the 1970°'s for the state of Pennsylvania suggested that the
prison population would peak épproximately in 1990 (Blumstein,
Coben and Miller, 1980a, b). It may well be that the population
will peak in ar close to that year. However, the Pennsylvania
prison population projected for 1990 was about 10,200: for 1985,
it was estimated to be about 2,500.7 At yearend 1985, the actual
Pennsylvania prison population was 14,227 -- about &7% aSove that

expected.

Clearly then f(and as anticipated by the models developed and

used to estimate the Pennsylvania prison population),

demographic factors, of course, cannot alone explain
crime rates or imprisonment rates, but they do
represent an important projected baselins from which
other factors can still move priscn populations up or
down . It is important that they be considered because
they clearly have a strong effect; for example, the
age—-specific arrest rate for robbery reaches a peak at

age 17, falls off with age to a level of half the peak

b

This figure is estimated from visual inspection of Figure 8 in
Blumstein, Cohen and Miller, 1980b.




by age 23, and continues to decline exponentially with

increasing age.

Also, it 1is important to account for  the
demographic effect because it represents one of the
very few windows through which one can have any
reasonable vision of the future for the criminal
justice system: of the many candidate causal factoprs
influencing crime (for example, family structure,
economic conditions, unemployment, social mores) or
prison populations (for example, crime rates, political
and judicial mood, resources), the large majority are
no less difficult to anticipate for the future than are
crime rates and prison populations themselves. ’ With
demography, however, we can know the future‘ much
better. Virtually evervyvone of interest to the criminal
justice system until! the end of the twentieth ﬁentury
has already been born; even beyond that, demographic
trends are reasonably forecast.

(Blumstein, 198&)
Increasing Punitiveness

In addition to the increased numbers of persons sentenced to
incarcerative sanctions, the types of incarcerative sanctions
employed have changed. In 1970, half of all those incarcerated
were in state prisons (Figure 3). By 1985, almost 64% of those

incarcerated were in state prisons (Figure &). Thus, our use of
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local Jjail sanctions has declined relative to the geperally
harsher state prison sanction. Further, and suggestive that this
trend reflects an increasing punitiveness, there is evidence that
"marginal” offenders —— that is, those whose offenses and offense
histories are not terribly serious -—- are receiving harsher
sanctions (Blumstein, Cohen, Martin and Tonry, 1983; Ku, 1980;
Sparks, 1981; Brewer, 19803 Casper et al., 1982) . Thus,
increasing punitiveness (as suggested also by the enormous growth
in the overall rate of incarceration [recall Figure 41)
undoubtedly contributes +to the growth of prison populations.
Also, there is evidence that there has been an age-specific
change in the incarceration rate. In Pennsylvania, for example,
the rate of incarceration for those persons in the “prison—-prone"”
age group (defined as 20 - 34) rose 12 percent during the period

1977 - 1983 (Pennsylvania Commission, 1983).

Further, almost all states in this country have experienced
an increase in the proportion of adults arrested for serious
offenses committed to prison (Bureau of Justice Statistics,
iéaéa). Thus, and again suggestive of a trend toward increasing
punitiveness, the probability of imprisonment given arrest for a

serious offense has increased.

Finally, another factor contributing to the problem of
prison crowding 1is that those sentenced to state facilities
appear to be serving longer terms (Joint Committee, 1978; Eeha,
19773 Rubinstein et al., 1280; Heumann and Loftin, 1979; EBureau

of Justice Statistics, 198éb). As noted by Mullen (1986),
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Small changes in time served can result in large
changes in incarcerated populations. In a state with a
two-year average term of imprisonment, each week added
to or subtracted from the sentence will change the

inmate population by | percent.

Although not wmuch 1is known, it does appear that states vary
widely 1in the severity of sanctions imposed (Bureau of Justice

Statistics, 1984; 1984b). Mullen points out that:

[tlhe most important factor in determining time served
for many offenses may be the side of the state border
on which the offense was commi tted. Thus, for
instance, in 1982, serious property criminals ;ere
canfined an average of about 10 months in Delaware, but
stayed over twice as long (22 months) in Maryland’'s
prisons. In Oregon, robbers served an average of 235
months, while the same offense in Washington was worth

about 39 months.

Case Study: Prison Terms in Maryland

In recent years, Maryland’'s prisons have witnessed
an increase in the number of persons who have entered
the Division of Correction and a decrease in the number
leaving the Division (indeed, this must be true for
growth to occur). For example, in Fiscal Year 1982,
the year in which the greatest disparities occurred,
the average number of monthly intakes was 508 personsj;
the average number of releases was 337. Were that rate
of increase to continue (an average growth of 171
persons per month), Maryland could build a new 1,000
bed prison every year, and, every vyear, fall further
behind in its ability to house inmates in conditions
that meet constitutional standards.

-18~




As illustrated in Figure 7, the average length of
gstay in Maryland’‘s prisons increased from 146.8 months
in 1980 to 26.4 months in 1985-—a 57% increase in just
six years. Over the decade 1975 - 1985, this
pRrcentage increase in average time@ served is a
phenomenal 89%.

It is possible, of coursa, that this is a simple
reflection of the types of . persons (or the types of
offensaes committed by those persons) sanctioned through
incarceration having changed over time. At present,
almost 624 of Marvland’'s prison population is serving
time on convictions for assault, kidnapping,
mansl aughter, murder, rape, or robbery (Office of
Regearch and Statistics, 1983).

Legislatively Mandated Changes in Sentencing Practice.

As noted by Gottfredson and Taylor (1983) . to limit
discussion of a correctional "“crisis” to crowding alone isq
simplistic. In addition to rising inmate populatiorms, the past "

15 years has seen rising concern over the objectives of our

correctional systems. At issue are the very foundastions of
correctional treatments; and the relative mérits of
rehabilitation, deterrence, punishment, and incapacitation

increasingly are subject toc debate.

In part, concern over goals and objectives arises from

debate oaver the etffectiveness of correctional treatment.
Although the problem of assessing the effectiveness of

correctional treatment is difficult indeed, many have not found
the available evidence encouraging —— particularly with respect
to the goal of rehabilitation. The indeterminate sentence
represented a central aspect of the rehabilitative strategy, and.

dissatisfaction with the strategy partly is responsible for
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recent shifts toward the determinate sentence.

Accordingly, changes in legislation governing sentencing and

release decisions have occurred in the past 15 years:

=]

Twelve states have adopted determinate sentencing
legislation, eliminating the discretionary power of a
paroling authority to release prisoners prior to the

expiration of their full terms (Bureau of Justice Statistics,

19846c) ;

A number of states as well as the federal system have adopted
or are developing sentencing guideline systems (Bureau of

Justice Statistics, 1983).

Most states have adopted mandatory sentencing laws in recent
years. Prison terms are mandatory for specified violent
crimes in 43 jurisdictions, for "habitual" offenders in 30
jurisdictions, for drug offenses in 30 jurisdictions, and for
violations involving firearms in 38 jurisdictions (Bureau of

Justice Statistics, 1983).

Saome (although certainly not definitive) information

concerning formal changes in sentencing practices and their

impacts on imprisoned populations is available. This includes

work on determinate sentencing laws (e.g., Casper et al., 1981;

Cagper, 1984; Loftin and colleagues, 1979, 1981), mandatocry

minimum statutes (Joint Committee, 1978; Beha, 1977; Rubinstein

et al., 19803 Heumann and Loftin, 1979), and prescriptive
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sentencing guidelines (Knapp, in press). Much of this is
reviewed in Cohen and Tonry (1983); in general, the evidence
appears inconclusive or, where effects are demonstrated, they

appear transitory {(Knapp, in press).

Reviewing this evidence, the Panel on Sehtencing Research of

the National Academy of Sciences concluded that

Ltihe substantial increases 1in prison populations in
jurisdictions that have adopted sentencing reforms
continue preexisting trends in sentencing and do not
appear to be substantially caused by these sentencing
reforms.

Blumstein et al., 1983, at 31.

It should be noted, however, that studies reviewed concerning
mandatory sentencing legislation principally were concerned with
estimating the deterrent effects of these laws; the impact on
prison populations was not of paramount concern. It is the case
that both the probability of conviction and terms given increased
where studied (Heumann and Loftin, 1979; Loftin and McDowall,
1981). The Pennsylvania legislature recently authorized the new
construction or rengvation of almost 3,000 cells based on
expected increases in inmate populations concomitant with passage
of that state’'s mandatory sentencing law [Act 54 of 19821

{(Fennsylvania Commission, 19835).

In 1983, Cohen and Tonry expressed considerable skepticism

about any substantial impact of mandatory séntencing laws:



Polemically and politically speaking, mandatory
sentencing laws have much to offer. As a means of gun
control, they sidestep the gun lobby. They are simple
and easy to understand. They sound severe. It makes
intuitive sense that crime will abate if miscreants are
inexorably convicted and impriscned.‘ Practically
speaking, the case for mandatory sentencing is more
ambiguous. Prosecutors can always and everywhere elect
whether to file charges bearing mandatory minimum

sentences or some other charge, and whether to dismiss

charges. As under any severe but rigid rule,
sympathetic cases cause decision makers to seek ways to q
avoid the rule. Juries, - judges, and lawyers have

routinely evaded mandatory sentencing laws for 300
years (Hay et al., 1973:Chapter 13 Michael and
Wechsler, 1940) . Finally, if 1literally applied,

mandatory sentence cases would engorge the prisons.

. - . Mandatory laws can be seen as only
political theater: The purposes are rhetorical and are
achieved at the moment of passage.

Cohen and Tonry, 19383:340-341

That such laws always can be circumvented certainly is true; and
it is almost certainly true that they always will be. It also is
true that if the law is there, it almost certainly will be used; .

undoubtedly selectively. Since such laws generally specify



rather harsh sentences, they almost certainly will contribute to
the growth of the imprisoned population. (For example, the
Supreme Court recently ruled that a sentence of life imprisonmeht
without possibility of parole was not an inappropriate sanction
for a history of three felony larcenies, the total loss from
which amounted to about $5S00 [Rummel v. Estellel). To date,
however, the issue has been understudied.
Case Study: Mandatory Sentencing in Maryland'

Maryland’'s mandatory sentencing statute (Article
27, Sec. 643B, Annotated Code of Maryland) specifies
terms to be served, without possibility of parole, for
a variety of "crimes of violence" (including burglary).
For three prior convictions, a person must be sentencad
to a term of 25 years; for four, the penalty is life
imprisonment. ~

Given the offense history of Maryland’'s current
inmate population, subsequent convictions of releasees
under the Statute could necessitate the building of one
new 500-bed facility a year for each of the next 9
vears Jjust to handle inmates sentenced under the
statute, were the law to be applied in full
(Tamberrino, 19835).

It is unlikely that the law ever will be applied
in full, although undoubtedly it will be applied
increasingly. Although the judiciary (by and large)
either is not supportive of, or is agnostic toward, the

statute, there exists a strong and effective
police/prosecutor coalition that actively is supportive
of this legislation, and which, in several

jurisdictions, has organized programs designed to
ensure that offenders eligible for sanctioning under
the statute in fact are so sanctioned.

Other Changes in the Punishment Process

In addition to legislatively mandated changes in

sanctioning, other less formal change mechanisms also may be
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thought +to affect prison populations. Voluntary sentencing
guidelines may be adopted, parole boards may change policies
and/or adopt decision guidelines, prosecutors may adopt “"no-plea”
policies, corrections administrators change, and gubernatorial

and legislative task forces may be commissioned.

Where studied, plea bargain bans do not appear to have had a
"substantial overall impact" on prison populations (Blumstein et
al., 1983; Cohen and Tonry: 1983) other than, as noted earlier,
to increase the severity of sanctions meted out to less serious
offenders (Rubenstein et al., 1?2803 Church, 19763 Heumann and
Loftin, 1979) . Similarly, wvoluntary descriptive sentencing
guidelines, where adopted, are unlikely to have a considerable
effect on prison populat'ions {(cf. Cohen and Tcmr"‘y, 1983;q
Gottfredson and Gottfredson, 1986a, 19864b). Prescriptive
sentencing guidelines, as in the case of Minnesota, had a
controlling effect on prison populations soon’ after their
implementation, but the effect may have been transitory (Knapp,

in press).

As discussed earlier, dissatisfaction with the
rehabilitative ideal (whether this 1is warranted or not) has
resulted in increasing attention being givern to other sanctioning
purposes, such as deterrence (general or specific), desert, and
incapacitation. The movement toward determinacy, with
concomitant reduction of paroling mechanisms, generally is
codified by law and in some cases is aided by the establishment‘

of a sentencing commission. Mandataory sentencing laws of the



three or four-time loser type often are justified on the grounds
aof desert, general deterrence, and incapacitation (Rummel wv.

Estelle).

Recent popular but controversial crime control strategies
such as selective (Greenwood and Abrahamse, 1982) and collective
(Cohen, 1983) incapacitation have received wide attention in the

public press (Newsweek, 19823 The New York Times, 1982a, 1982b;

U. S. News and World Report, 1982) and also have stimulated much

scholarly debate about both the scientific and ethical issues
invol ved {(von Hirsch and Gottfredson, 1984; Cohen, 1983;
Greenwood and von Hirsch, 19843 Cohen, 1983b; Gottfredson and

Gottfredson, 1983; 1986&).

Under a collective incapacitation strategy, the same or very
similar sancticon would be applied to all persons convicted of
common offenses; a selective incapacitation strategy involves
sentences based on predictions of future rates of offending.
Studies of collegtive incapacitation effects are rare and report
widely varying potential effects  (ranging in estimated crime
reduction effects of +rom one to 25 percent, depending upon crime
rate assumptions and'crime types considered) (Cohen, 1983). When
mandatory terms are considered, expected crime reduction efforts
are somewhat larger, but probable impacts on prison populations

appear unacceptable given the modest impact on crime.

Studies of selective incapacitation strategies also are rare

and also report varying potential impacts on crime and prison



populations (Blumstein and Cohen, 1979; Greenwood and Abrahamse,
17823 Cohen, 19823) . In general, selective incapacitation
strategies are of two types: those that make use only of
information concerning criminal history and current offense (as
in the Cohen and Blumstein studies) and those that make use of a
wider variety of information thought to be predictive of rates of

offending (as in the Greenwood and Abrahamse study). As already

noted, the latter has been criticised on ethical and empirical

groundss; the Fformer requires complex estimates cfb average
individual arrest and crime rates and estimates of average
lengths of criminal careers. Either general strategy depends
heavily upon (1) predictive power, and (2) the accuracy of
estimates made. Considerably more research will be required
before either may be applied in practice with sufficient
predictive validity and with equity. The scientific and ethical
problems are intertwined, and both present formidable obstaﬁles

to utilization in pelicy formulation.

Although to wmy knowledge no jurisdiction has formally
adopted either of these incapacitation strategies, it 1is clear
from discussiaon with judges, prosecutors, and oaother public
officials that the concepts are applied in practice. Many state
and local jurisdictions have "career criminal" programs {(usually,
but not always, operating in prosecuting agencies in
collaboration with policing agencies). The extent to which these
programs may be contributing to prison population increases is

not known.




Changes in Public/Official Attitudes

It widely is assumed that recent vyears have seen a '"get
tough" appfcach on crime, and that this may be partly resbonsible
for the dramatic recent increase in prison populations. The “get
_tough" attitude is presumed to be fueled in part by public
sentiment and in part by the efforts of special interest groups.
Although it 1is true that some opinion polls show an increasing
punitiveness on the part of the public, there alsc is some
evidence to suggest that the public is not as retributive or
punitive as commonly is assumed (Gottfredson and Taylor, 1983;

1984) .

Rile; and Rose have summarized various characterizations of
the general public’'s attitudes toward corrections and
correctional issues as (1) ambivalent, (2) vagus, (3)
unconcerned, (4) apathetic and uninformed, (5) uncertain and
lacking consensus, (6) disinterested, (7) punitive, (B) ignorant,
and, infrequently, (?) optimistic ({Riley and Rose, 1980Q) .
However (and as noted by Riley and Rose), the sources of these
sentiments typically provide little, if any, data supportive of
their rather gloomy characterizations. Given the relative
paucity of information available concerning the general public’'s
actual attitudes toward corrections, it is surprising that
correctional policymakers so readily claim knowledge of what

these views are.

In 1973, Berk and Rossi conducted a study of correctional
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policymakers in three states (Florida, Illinois, and Washington).
Of principal concern was the understanding of policymakers’
attitudes toward correctional goals and proposals for change.
While Berk and Rossi noted important variations in opinions of
and receptivity to different change strategies among the members
of different groups within the sample, more striking were the
differences they observed between the opinions and attitudes of
the policymakers and their assessments of the public view on
these issues. In general, it appeared that the correctional
policymakers held personal views that could be characterized as
liberal, reform-oriented, and rehabilitative. In stark cmntrést,
they saw the general public as punitive and generally concerned
only with its own protecticon and safety. ‘
Berk and Rossi, although clearly concerned with the accuracy J
of policymakers’ views of public opinion, were unable to examine
it with their data. However, in 19735, Riley and Rose conducted a
large~sample survey of residents of Washington State, one of the
states whose policymakers were surveyed by Berk and Rossi in
1973. In the main their findings do indeed suggest €1)
correspondence between the views aof the policymakers and those of
the general public, but (2) important misperceptions of the

public view on the part of the policymakers.

Case Study: Maryland’'s Policymakers and Public

In a study conducted in the State of Maryland, we
observed this same pattern of findings Gottfredson and
Taylor, 1983; 1984). Dur sample of correctional .
policymakers appeared to hold relatively liberal views
of the proper goals for correctional systems: they
stressed rehabilitation, they opposed the abolition of



parole, and they typically did not favor simple
retributive punishment. Also clear was  that they
perceived the positions of the general public to be
very different from their own views.

As noted above, it wusually is assumed that the
general public is not only uninterested in correctional
issues, but ignorant of these issues as well. We know
from our survey that this is not the case——at least in

Maryland. We found that the vast majority of our
sample were very interested in corrections and
correctional issues. They were quite aware of the

major problems facing the state corrections system, and
they followed these issues rather reqularly in the
media. Finally, they held strong opinions concerning
the proper goals of a correctional system.

Contrary to general belief, we found the general
public not to be especially punitive-—-rather, they
stressed more utilitarian goals, such as
rehabilitation, deterrence, and incapacitation. These
attitudes were reflected in the public’'s views of the

various proposals for correctional reform. The reform
strategies that received most asupport stressed
rehabilitation and increasing localization of

correctional programs and facilities. The majority of
the general public in Maryland felt that more
institutions are needed, but unfortunately it cannot be
determined +from our data whether this stems from a
simple concern over a lack of space, or from knowledge
of the conditions in Maryland’'s present facilities (or
both).

Almost without exception, these attitudes were
echoed by ocur sample of policymakers. In no important
respect did the attitudes of the policymaker sample
differ +from the attitudes of the public. In fact,
where they did differ, the views of the policymakers
would appear more liberal and more reform—oriented.

We also discovered that our policymakers felt that
they knew the public mood——-and that the public’s

attitude concerning correctional issues is at
substantial variance with their own. When we
systematically assessed the accuracy of that

perception, we observed almost complete congruence
between the public and the policymakers with respect to
most key corrections issues, but severe misconceptions
among policymakers of the public will with respect to
these same issues.

Concerning correctional system goals, we found a

striking lack of correspondence between the policymaker
group ‘s assessment of public opinion and the reality of



that opinion. While the policymakers reported that the
general public would strongly support the goal of
retributive punishment and would offer only very weak
support to the goal of rehabilitation, this was not the
case. However, we found relatively good agreement
between the policymakers’ own goals for corrections and
those of the general public. Both groups assigned high
priorities to the goal of rehabilitation or treatment
and agreed that simple retributive punishment is the
least desirable goal for a correctional system. Thus,
both the public and those who are charged with setting
and implementing correctional policy appear to support
utilitarian, as opposed to retributive, goals.

We observed virtually this same pattern in the
assessment of various proposals for correctional
reform. Virtually no important differences existed
between the policymakers’ assessment of various change
strategies and the public assessment of these same
strategies. Yet with the exception of whether or not
to build prisons, the policymakers consistently
misperceivee the public sentiment. While the attitudes
of both the public and the policymakers can be
characterized as rather 1liberal, nonpunitive, and
reform—oriented, the policymakers attributed almost the
reverse to the public.

One could take the position that the policymaking and
implementing groups studied in Maryland are failing to meet the
responsibilities with which they are charged. A basic assumption
of representative democracy is that public policy should be
respansive to the public will; and one can argue that this
principle applies to both administrative and legislative branches
'of government. Our data clearly suggest not only that our
policymakers are poor judges of the public’'s wants, but that the
system they are charged with operating is not responsive to the
priorities as assigned by the public. To this peoint, then, the
evidence would seem to suggest that with respect to correcticnal

system goals and their implementation, those whom we charge with
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public responsibility are failing to meet that charge.

I prefer a less cynical interpretation, and in fact feel
that the data better fit a model of "pluralistic ignorance"—— a
term commonly used to describe situations in which persons
underestimate the extent to which others share their beliefs and
sentiments (Merton, 19468; O 'Gorman, 1975; O0O°'Gorman and Garrvy,
1976) . We also examined the relation between policymakers’
perception of the public will and their perception of the
functioning of the correctional system. This relation was strong
and positive. It appears that correctional policy may indeed be
made and implemented in accordance with the public will as the
policymakers perceive that will. This, of course, is the
critical issue: the extent to which policymakers misperceive or
misunderstand the views of the public may determine the extent to

which public policy will be non-responsive to the public will.
As noted by Hedlund and Friesma:

Representative democracy requires at least a fairly
high level of accurate information about constituency
attitudes and opinion. Without that ... [policymakingl
institutions may provide the stamp of legitimecy and
perform other functions, but they do not provide a
decision—-making system that reflects the views and
values of the citizenry.

Hedlund and Friesma (1972:734).

As noted earlier, scme have posited that societies may adjust




otherwise rather stable levels of punishment (Blumstein et al.,
1991). Although more evidence 1is needed, it may well be that
part of the problem of increasing prison populations represents
an administrative response to perceived public pressure to
increase punitiveness. To the extent that this perception iz in
Brror, our society may be changing punishment levels

inappropriately.

Summary and Policy Implications

An unfortunately short summary of the dynamics of prison
populations over the past 15 years can be provided: They have
gone up dramatically. Prison populations have increased well
bevond expectations based on prior experience (history), crime
rates, population changes (demography), or other presumed

causative factors such as national productivity or unemployment.

In part, this appears tpo be because of increasingly harsh
treatment of those who offend against society. The rate at which
we imprison has increased, and we increasingly make use of
prisons rather than jails when we incarcerate. hNot only do we
incarcerate more people than ever in our history, and a larger
proportion of our population, but we imprison them for longer
terms. Some of this tendency toward increasing punitiveness is
reflected in law, but where studied, preexisting trends could not
be ruled out as plausible alternatives to changes in sanctioning

patterns.

0f the various factors discussed as contributing to the

-
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dramatic recent increases in prison populaticons—crime,
demography, increasing punitiveness, legislative and other
changes in the punishment process——it is tempting to ask which is
most important, or to attempt some relative ordering of these

factors. Unfortunately, the guestion cannot be answered well.

In simplest expression, prison populations only are a
function of the numbers of persons sentenced to prison and the

length of time they stay there. That is:
Prison Population = Number Sentenced x Length of Stay

The difficulty arizes in the estimation of the terms on thea right
hand side of the equation. In general, we might expect that
different of the presumptive "causes" discussed in this paper
would be impurtanﬁ in estimating each of these terms (that is,
the number sentenced and the length of stay). For example, the

crime rate and population demography presumably are critical to

estimating the +term, “number sentenced.” 0Of these, current
evidence would suggest that demographic effects are more
critical: this ie because of their effect also on crime.

However, many other factors may be presumed also to contribute to
the crime rate (e.g., unemployment, social conditions, etec.), and

these are either difficult to measure or to predict.

Further, the variable of interest-—number sentenced--may
itself have an effect on crime rates, be this through processes
of deterrence, incapacitation, or rehabilitation. As is

well-known, however, the estimation of these effects is

»




difficult.

Consider the second of our two terms, "length of stay."” At
first blush, it would appear that increasing punitiveness, and/or
legislative and other changes in the punishment pricess would be
critical 1in estimating 'how long people spend in prison once
sentenced there. However, as discussed in previous sections,

these factors also have been difficult to assess.

Finally, it is not at all clear that the two terms on the
right side of our simple equation are independent. For example,
increasing punitiveness could as easily affect the number

sentenced as the length of prison stay. The situation is further

complicated by the fact that, in attempting to deal with the q

deteriorating situation in the nation’s prisons and jails, public
officialsg have flirted with a variety of strategies designed to
meliorate the situation. Although few 1+ any such strategies
have been successful in alleviating crowding, it is difficult to
model their eftfects, given their | typically‘ Haphazard
administration. Still, these must be seen as confounds in other

explanatory schemes.

In a real sense, it iz incorrect to discuss issues such as
crime or population demography as '“causes" of prison populations.
Imprisonment is an administrative response to certain behavioral
acts;y it is in no direct sense ‘'"caused'" by the acts, aor by the
numbers of persons available to perform them. The true causes of

prison populations are to be +found in social policy-—that is, in

J



the administrative response to criminal acts.

From thiz framework, it readily may be seen that the amount
of crime, or the numbers of persons available to commit crimes,
only should be construed as the baseline from which to
investigate the role of social and administrative policies——which
are the true causes of prison populations. This is not to deny,
of course, that changes in social policy may be partly affected
by crime and demographic factors, but to assert simply that the
causes of prison populations 1lie in social policy rather than in
some external reality. Prison populations do not reflect a
simple natural phenomenon which responds solely to the dynamics
of past trends: they are subject not only to crime’trends and
populgtion demography shifts, but to social and political

inluences and constraints on resources as well.

Already noted were the projections made for the Pennsylvania
prison population. Full attention was given to concerns of

population demography and to flow characteristics of the justice

system. The model suggested that the prisaon population would
peak approximately in 1990, with about 10,200 persons
incarcerated. By vyearend 1985, +five vyears earlier than the

presumptive peak, the population stood at over 14,000, and was

about &7% above the expectation for that year.

Changes in the punishment process that were not included in
the projection modeling efforts account for the inaccuracy of the

predictions made. When these factors are known, they can of




course be included in the model. For example, current estimates
are that the FPennsylvania prison population still will peak
approximately in 1990, but with about 16,000 (rather than
slightly over 10,000)  persons incarcerated (Pennsylvania
Commission, 1985). The revised estimate takes into account the
facts that: (a) a mandatory sentencing law was passed; (b) the
population under life sentences is growing (a 6%% increase over
the period 1977 - 1983); and (c) there has been an increase in
the rate of incarceration for the prisoh—-prane age group (a 2%

increase over the period 1977 - 1983).

Each of these factors appears to reflect an increasing
harshness of sanctioning: a phenomenon that to date is little
understood. However, there can be little doubt that perceived
public sentiment is responsible, at least in part, for this
increasing punitiveness. The administration of our punishment
systems is the responsibility of elected éfficials from all three
branches of government (although only the executive actually
shoulders the burden, and bhears responsibility for actions of the
legislative and the judiciary). In their study of correctional

system policymakers, Berk and Rossi (1977) noted that many were

rather sensitive to the possibility of pelitical losses

resul ting from support of reform. Were strong
anti-reform sentiment to arise...-— perhaps led by law
anforcement interest groups — many o+ our

Cpolicymakers] would prohably back off...

-IH~
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Case Study: Reform Failures in Maryland

In our studies in Maryland (Gottfredson and
Taylor, 1983; 1984), we observed exactly this.
Although there existed strong support for correctional
reform eaefforts, that support was widely scattered
throughout the criminal justice system.

For one series of analyses, we reclassified
members of our system—wide survey samples based on (a)
the priority which they would personally assign to the
goals of rehabilitation, deterrence, and punishment,
and (b) their assessments of the priorities which the
corrections system actually assigns these gonals. One
important finding that resulted from this analysis was
that the various subsamples contacted { judges,
prosecutors, legislators, police officers, etc.) are
not as homogeneous with respect to correctional goals
as one might bave thought. In fact, the relation
betvween position in the criminal justice system and
personal and perceived goals is so weak as to be
indicative of considerablie differences of opinion among
parsons. functioning in similar roles within the
criminal justice system.

Six groups were identified in this analysis, and
we labeled these groups "satisfied" if their personal
goal priorities and the priorities under which they
felt that the system actually functioned were
cansonant. Broups whpose personal and perceived
priorities were not conscnant we called "dissatisfied.”
Fully 607 of the sample fell into one or another of the
"dissatisfied" groups. Regardless of personal geal
preference, the majority of persons in the criminal
justice system reported that the correctional subsystem
functioned in opposition to the goal desired.

The heterogeneity of attitudes that we observed
suggested, with the exception of law enforcement
groups, that coalitions would form with considerable
difficulty. During the period of our study, Maryland’s
law enforcement community was very active in
correctional policy debates. Thus, in addition to a
serious misperception of public support for
correctional reform, Maryland’'s policymakers were also
faced with a criminal justice system which in the
aggregate was rather sympathetic to proposed change
strategies, but in which coalition formation along
traditional, functionally-daefined system roles was
difficult. Finally, one effective coalition repeatedly
stressed the dangers and failures of proposed reforms.
The result was the "retreat"” predicted by Berk and
Rossi ; and an enormous increase. in  the prison
population.

o




If in fact our society demands the current extraordinary
levels of punishment, then that should be known and acknowledged,
and sufficient resocurces should be made available to accomodate
the level of punishment required. However, if current
administrative responses do not reflect the actual public will,
then that too should be known, and the punishment process

adjusted accordingly.

To date, little 1is known about the causes underlying our
increasingly harsh treatment of offenders, or about its
consequentes. That we now are more punitive than ever in histﬁ?y
is clear, and whether that is appropriate is a political, rather
than a scientific, question. To inform the political argument,
however, information concerning the nature of the change is

needed.
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The purpoce of thiz paper 13 to discuss soms of the maln 1ssues surrounding
the use ot wmprisonment and the size »f the vricon population in England

and Wales, i(r 2o dsing 1t provides insiwghts which may be useful in

v

contrasting gracticcs and pelicies in other juricdictions in the United
States, In additioan to presenting basic information and changes over time,
the paper outlines the resecarch that has been. or 1s being, undertaken and
discuscec the policies and leaislation that have bcen i1mplemented or enacted

in the recent past. or are currently under consideration,

The size and composihion of thne prigon oopulatisn

Qvercrowding 1n prison 1o cssentially 3 guestion of “zupply’ and ‘demand’:

LA

a balance petween the number of places avallable comparsd with the number

2f prizcners, In 1984 the average priscon pepulaticn was 43,29, - In 1935 the
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average pricon population roce o 4u, 300 pun o an full detaris bave not vt basr
published, 1984 data are precented:, The 1934 zopulation was ip twcess of
the authorised certified normal accommodatizn 7MA  an 20 June L334 of 39 .02:,

However, the extent of svercerzwding varied nv type -f zstablishment as can oe
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Table | Average population 1n 1984 and certificd nermal acosmmodatizn
on 30 June 1934
Type of Average population Certificd normai
establishment 1n 1984 accommodat 1on
on 30 June 13324

Male establishments

Remand centres 1,418 ¢, 437
Local prizons 15 219 10.934
Open prisons 2. 971 3.281
Cloged training prizzns 12,1986 11,521
Youth custody <ontres ko3d 6.910
Detentizr contres R A <.a59
Female establizhments i 473 \ 1,391
All establizhments 17,296 39,033
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Overcrowding 1c not spread uniformly across the system and the problem is
most acute 1n the remand centres (which contain defendants awaiting trial

or centonce - dizcusced further beiow: and 1»cal prizons (which also qj
contain remand prisoncrs and cfrfendcrz scrvitg nort Orison aentencess,
Manv training orissonc youth sustady cantrers and detanticn contrss 'the
latter tws ocing tnotitutions for osuvaentic and soune adult sffenders) are

tittle arffectad bv wwercrswding,

The goverrment 13 committred to onding cviror-owdi-g =ed ttE o oToaT IOV LS
decigned both f£3 1ncreasc pricon capacity ard - T -zain the demands on
the prison system. 3Several new orizene wers cpe-d 1 U3AS and more arce at
various stages of construction. In addifisn aco:immadaticn 12 ceing

expanded at oxizting crtablishmerts,

A starting point for IIncuderira the facttra inille~ciog the demand on

orison svstem 1z - o iItmifv wnc 10 wmopricor :znaziisnments and the .
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reasons for their being therc. Table 2 shows the

population in 1984, The zecond =olumn

population by each category. lowever

one time s a function of how many prizoners ara
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by 1z omitted toom > tapcr

zex
not be interprcted zz mirimicing “he

prison sentences or thairv freatment and c

of the table

as the population tn oriscn atc

niy Eotals are

cempositien of the orison
show=s the averags

any
sent to prison and the

the numbers received into

rn

-
2

the prisen population

disagaregation of the data

recenited, but this snoul

rincern about the fcomales roeeiving

contalnment 1n prison,

Tablc 2: Recepticns and populaticn in priscon department establichments by
type of custody. 1344
Number of persons
Types of custody Receptions Average Population
Prisons on remand
~ntried Srimingl orlsaners 51.940 7.173
S A A7 Sl oty s BIAE- Fahel ol pd
R EORENE 3MF2IInT
SaNCSITE T RN 18.156 1.514
Prisoners undor zentence 92.310 34,321
~lmmediate 2mnr i Sonment
CoNCSudi g Jise s dz.t00 so g4l
-L1£2 197 1.330
=kounh Juccoay 1T 149 T on3d
—sentencad ro FRtention
sentre LTl bk
—Commirred 1 Jerault
aument orf a fine SRR -3 €3
Non-criminal oprisceners 3,683 283
Total * 43.295
Source Prison Stat:ztics England and Walizz (7:ia
¢ A rotal numper f Cerzits caczvvad sn S Turtidy tannct be calculated ov
adding togenhzr CiIzphiinge n cach catedsry. tecausc thers o
4‘“01““”3””"‘”?' e ozuwamnie Wh L 3 SAalse Lo procosding Tarsugn tnl TIoro
an pdividuar el 00 Lol i v 7 wmy T Ir omert f Tae 23tegories,

%)




[t can be secn then that therc are three broad categor:

custody. First, there are prisoners
or., having been tried and convicted, arc await:
psychiatric or social Lnquirv reports hefore be

major category compriscs ofrondcrz zentenced 9

case of juventles and vaung adults  vHukh ous
orders. This catcysry zigs inciudes rhoezse frfc
because they are 1r derfauit 3 Daving 3 fipe or:
court, The third ratcgeory compriazs “ivil

the Immigration A<t [37!, Thiz third zategory.

Ln

&

28 Of persong

on remand wno may be awalting trial

ng the oreparaticn of

1ng sentenced, Ths second

imprisonment or, rhe

L

tady or detention centre

ders committed to prizon

srousiy lmposed by the

‘frenders and persons held under

wnich i1z numerically much

smaller, will not bec considercd further 1n this paper, Attention will
tocus on the first two categories,

_}
By comparing thc fwo c¢slumng of Table 2 'recepniong and average population: '
1t 18 poscible 7o ~IZs &pe impertance It oiengnnh tf onay Lo prison,  TWo
ertreme ozamplos wliugnrate thie pointt 20 TR griztrers Were rocelved intc
orizon i1n 1384 in default of payment 22 a1 fins, EBut B2cause they stayed on
average just under 2 wecks. thev zimorized » avocsgz, T53 2f the gricon
population, Ohviously for offenderz centznrcd ns (i LMDCLISNMENT £AC
relationship 15 the other way rcund: average peguoatiss yr2ativ asccsding
recoptions in any one year,
Changes 1n recepticns and rhe origon peoulatisr (277 =3 1334,8%
Figura 1 shows f£-r <rh2 lacs 10 7~ 12 Ww2ar>  =nd "nartIas in o mumper
of oftcnders recoived irr- priren liZaggridanIii oo Tne waln
categoriss; cent it rte AT 4n1 v AT TrirotIcs for Rpe lartor




group both thosc awaiting trial and those tricd and r~onvicted but awarrtimg
sentence). Figure I shows, for the zame period. the annual averaas
population. In addition to this information. monthly data arc collected

by the Statistical Department of the Home QOffice and revcal

seasonal variation in both rececptions and the prison population, 3easonaliy

adiusted figures arc produccd and orosented \n oo SCAfIsCiny Enoland

and walss

Remand priscners

<

From Tablc 2 1t can be seen that 3,687 persons on average werc 1n pPrison on

remand on any one day in 1934, This reoresents about 20 per cent of the

]

prison population; lé.,o per cent are priconers awalting trial while 3.5 per
cent have been convicted and arc waiting for reports to be prepared prior

to being centenced. Retcrence te Fiaurces | oand I show more clearly the
changes that havec taksn place. The number of persons reccived intd prison
having been convicted but awaiting zentence has remained conctant over much
of the last deccade and haz eoven declirad récently, The rapid incraace,
zince about 1920, 1n the remand pepulatizrn o intairzly ztoriputable to the
increase in the number of defendanns raczived irns musncdy oo awart rroval
and an increase 1n the lcngth ¢f time thev wait cefeors ~cming £ rrial, The
estimated average number 2f days n zustady awaizing nryal  Far maicz. han

risen from 36 in 1380 to SL 1n 19684,

Morgan 119331 eramined 1n gr2ator detail the incrzascs wn the remand

populaticn to (982, However. bercre summarisindg the reecults of her

research Lt L nIrIscary toofxplaln prieciv the Tourt svocrom tn Engiand ara

fon




Wales, Offenders charged with very zcrious crimec such as murder :r rage
must be tried on indictment betfor? a judge and tury abt Tre rswn

Court. However. thec remainder tand vast majority: of ‘notifiaple’

offences, (principally other violence and scxual offances. rabberv  hurglary
theft and handling ctolen gocds, fraud and forgery and criminal damage: can

be tried cither at magistratcs’ ~ourts or the Crown Court, Magistrates can

(

commit these cascs Lo the Irown Jsurt and 1f thev do not defendants have

the riant to 2leoct Lrown Jours trial,

{

Returning to Hecruan & rziearth. che tound that ccveral tactors were

(
iR}
(%]

contributing tc the siz2 of rhe romand population, First, as shown in

“1
rs

Figurce |, there has een an increase since 1979 i1n the number remanded in
custody which t= a raflechion. 1n come vears, of the increased numper of

-

persons presecuted. In 1981 and 1982, 1n particular. therc was a sharp q
)

Lncrease Ln tao numpbor sf cfferderz procecded avalnst for offences ot

puraiarvy and ribbery and rhese arc the kinds of cfiences which are more likely

no oantract a3 custodial remand rather than zail cinding TOUCT app@arance,

i

4

A zczond causal facter nas been the incrzase - owalnioy rimes ab the Crown
Court, Betwaan 1973 and 1934 the numbeor =7 aduin :ifzrdsrs =3 o2 nriad at
the Crown Court rose by about 4% per z:znmn and %piz fags irevitaciy
contributed to the deterioratizn in waiting Limer, » =hird fact ncted by
Morgan was the corciderablc variation betwecn rcaiirz °f the zcuntryv,  Much

areateor increasce in the remand population wors cupcriinced in zome parts

O

£ <he country and Trown Court walting times arc much arcatsr an Lornden and

thne reoct 2f tho Joun~-Bant wa@vor of TR Iounnry,

\nalyses zuch ag =rczc o dizowzoed aptyr nave promprod futher quesnlorl .

e




several recent policy initiatives and addificral rezcaron, in order ho et

cases dealt with more cxpeditlouaty the zovienment 3 I27mimpl

13
]
el
1%
=
(21
ol
w
1
¥
A
oy

introducing time limits analegeous 2 those in the Federal and 2tate Zpeedy

i

Trial Acts i1n the U.3., Ficid trialz have oeen achk UDP Ln faur arzas of th

-
o

country and the Rescarch and Plannming it 12 menitéring thoir imgact.

(G}
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3
O
—
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)
re,

:
a3
n
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Examining a t> Lr fACh ar:a, nating the osint at which kovw
decisicns ar: taken and the roassmz Sir delay wiili gravide now ingighne

tnte hhe factors doncemining Rhe tows Lasos taks Lo oTome RO trial,

-

The government 1z zlzc planmirg ti alicwian: grczzure at the Crown Zourt by
cedistributing court business, Foacarch 1o also underway imoan attempt to
discover why scme defendantz clcct to have their casc tried by 2 judge and
Jjury at the Crown Court whilc osthers clect for summary trial at the
magistrates’ courtsy, Other policics have also been 1nitiated, such as the

prosecutlon giving advanc: disclesurs of 1ta Tazs b nns detencs, Which, 1%

in

13 hoped, will :iiminans gomc vturs adrlurrments and uUnNncIcssary court timc

™y y . " - = - - .- - Y mwmy - i M -
0 LrYwng t3FEd. TOE LNATIIT L TAL L 2TATITme T TomTA pIMe JrTlTT LD ALEd

collocting new data <n watting “imez - occdiooTnan tnl¥ oTan ow merLtorcd

more clsscly,

o

Mtention 5o far has focusscd Ln ol TIIICT OTRATIIET CLWIVGT LT L3

Interesting to note that raccptisns of TIMaRd TILTITaC® Wird Al niah or
higher 1n the first Raif of the 13703 I3peria.ly t™
have boen in reoent ccars, although “he carlisr ciad trd not navs Ine sams

impact sn the prizen gepuiatisn,  Tho shacp drliita morsoeptiite sf romand

- - [l 2~ ~ S . - £oRe T S e BT sy o sam
PrisIoners i » - Wi~ J.o=al .o . U3 N s . oot WRLTT WAl
1 e N e Ca P Ve mnpr e S e Y em oz mztre
ieplamentod o NgoL. 0T Aartoo FLTLnanye Dorrl LT oman Ay
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resulted 1n some decline carlicri. Under the Mer, a croczumoticn in favour
of bail for the accused became a ruic of law by the crzatisn af a Fcnecal
right to grant bail except i1n certain circumstances., The recent rise 1in

the remand population has led to renecwed interest 1n factors influencing

courts’ ball decisions and variaticn in bail ratcs between diffeoreont arcas

[0 31

of the country (Jones, 13£5), Furthcr resecarch 15 in hand,

Sentenced prisoners

[t can be seen troem Taple . that sricnders sentenced to imprisonment arc,
not surprisingly. the largest group in prison (79.3 per cents. The number
1n prison at any one time will be a function of the number sent therc. the
length of sentence imposed by the =ourts and the length of time prisoners

serve 1n custody beforc being relcascd. q*

With regard to the first »f these tack:rs 1t ~as been the policy of

T,

3uccessive governments to divert lisg serious crfiznders from custady and
to reducc thz use of custody t£or sffopdsr wno ran 2afsiy and cuitaply be
dealt with in the cohmunlty. Legizianicsn parniouiarly  in respeet of
voung acionders, has emphasized that cuztady zcnould oo oused az a laor

resort and several non-custodial zenmoncs nave oecn Lrnroduccd cr osxparded

by the provision of extra cupenditurs and rocourses,
p I

L ZINTONCLIRG SPTIAnE

(%]

Courts 1n England and Wales now have a Wide rangsz

avaiiable to> them., Non-cushtodial optians include discharass  f:r the ioazt

P g - - -t - - PR .
Zeriocue Iffenders wners the sourt zeiicves than in iz croxpeds

-

ot

4

’

3
T

1

%]
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ounishment: financial zeralriss finc and Tampsnrsaticn srders . proanior acd

r

supervizicn rdcre  crcatlo o thloC T OLE LqUrvarert Doy nromaruis soders .
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community service orders & rcquirement to perfsrm unpald work an ocha

P
L 51
O
L 1Y

the community), and attendancc centre srders tavailable for voung Iffsrdsr
under 21 - who are required to attend cvery Saturday for a fixcd numbcr of
weekss, Several of these options have been expanded. For Sxamplc. the number
of attendance ccntres has been increcased. the community service srder has becn
made available for younger cifonders - those aged 16 or aver, and

additicnal funds have been made available for intermediate treatment

schemes t(which form an adiunct to a3 zupcrvision ocder and provide 3 wide
varicty of rcerzanicnal . zducatizral cr zecially valuable activities 1n a

community context.,

In additicn to non-custodial altecrnatives, courts have the power to suspend
sentences of amprizonment of not mors than two years., The cuspended prison
term 1g not scrved at all unlcss the offerder zimmits a further
imprizonable >fronce within the perisd sot tv zne court 'betwesn sne and
two vears)., HMore rczcIntly partly sucoended zertenct3 have been intreduced
which, az the namc implics, reguices Sn: z€i:rder t° zerve zart of the

zentence 1n prison. kthe romainder ocina zuspond:d,

Attennion 12 alse oeing guven oo Rne soecifis mesdr 5 tortayvn tyoen i
offenders: theze with drink, drugs or mencal noalnn zroolems.  rother
targot group are finc defaultsrs,  Itfcederz wh it oot pay a fins
previously 1mposed by thc Iturt an oc 3ent %2 griren, The numper roczived
into prison for default haz risen sharply - mers 3 tpan asrtoncad
offenders gercrally, 2172l were recerwved tons criziroan (SR) wniin
constitutes apsut 3 yaxrhsT f atl agmtesncad rTozoztiings aints orusan,
Adlthicugn thoir zirmr.=omsr =4 mec 0 0N GCDULLATIIN LE OMUCH LOE3 A0CUT




@
per cent of the sentcnced population: beccause their stay 1e zhort . khey
present an administrative burden and contribute disproportiznataly =
overcrowding as they serve thelr sentences i1n the most overcrowded sector -
the local pricons, To deal with this problem courts have been encouraged
to take account of oficnders’ means when deciding the level of the finc to
be i1mpozed and t: takc account of changcs in the offcnders’ circumstances
during the period of payment (fince arc <ften paid in lnstéllment;. In the

case of default, sther st:ipz should be tried, imprizonment should only be

used as a last crescrt tfor thozce whe will not pay rather than thosc who sarnct.,

The cxtent to which sffenders have been diverted from custody 15 difficult
to assess as 1t 1s not poszible to measurce how many would have been

sentenced to pricon otherwise, Figure | chows that the number received

into custody has gonc up considerably over the last 13 years suggesting q
.

that stratcgies ts divert oifenders frasm custady may have had limited impact.

However the plcture 1s mucn more compiex and thoszse data have to be

censiderad 1n context,  First, much of tho increazz 1z attributable D3 the

increasc tn the number -f finc defaulters recocived into custoedy, Sccond,

increases have ts be considered 1n the liahn :f Zercral Lacrsasel in

¢tfending and the number of offenders acpearirg =oi:cc <he 2surts, For

cxample, the sharp increase wtn 1381 and 1380 1z partly attributaple ts a

similarly large increasc in the numbcr =f wficnder

Iz

tound gutlty st
offences of burglarv in tnosc years 'which also cantributad £ the increac:

in remand priscncrs, discuszsced eariicr, .

The increasec 1n :ffspding Zan Se baksr (ot actsurt v ronstderiag the

proporticn ~f 3Ll 1ffrdary FenTEnOIi wWnt WaCT 2ATTInccd b ImOrloormert - .
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although cven thig wil)l he affeccted clightly by policies to divert lezz
serious offenders from court proccedings. This proportion has rizen
slightly but not uniformly across all sub-groups when the data arc
disaggregated by offence. age and scx of the offender and by the type of
court - magistrates’ court or the Crown Court. For czome éomblnatlons the
proportion has remained constant or has fallen., Ansther perspective can be
obtainced by looking at cffcnders reccxvxng.non—custodlal alternatives,
Research 1ntd community cervice zuggested that i about half of all cascs,
offcnders would have otherwise reccived a custcodial sentence,  The most
likely conclusion from this limited amalysis. therefore. 1s that some

diversion has taken placc. at lecast for cortain types of offender,

Despite the 1ncrease in receptions the average population under sentence
has risen less sharply (scc Figure 2) and this is because the length of
prison scntences impcsed and the time served befors relcase have fallen,
For example. the average sentence length of malez aged 21 and over recesived

into custody foll from 16,6 months 1n 1976 to 13.2 menths inm 1954, Thiz

decline reflects an intontion, expressed by goverrments and the Court

o1
'y
(3
[
<

of Appeal. to keep prison zentences faor nor-wiolant v offorders short.
rescrving ionger sentences for meore gerious sfcznders,  The mere rocent
decline in sentence lenatho may also be ascoctiated with the introduction of

partly suspended sentences in 1982,

Prisoners itn England and Walcs can reocecive one-third remission of their
scntence for goed conduct, In addition. releasc :n garsia liccrnos 2an aiss

cnoth 2f time sarved.  Since the inerzducticn of parsic (n 13

an

agfect the

the zhortest sentcncs for whi~h garclz oiuld be corsidercd was about 20




months., but this wag reduced to about [l months follawing chanccz .n the
rules governing parole cligibility introduced 1n Juiy 1924, From an
analysis of those discharged it was cstimated that this change 1n policy

had the cifect of releazing about Z.500 additional prisoners and resultad in

a declinc of 1,200 i1n the average sentenced prison population from 13933 to

1984,

The rapid rise 1n the zentenced population in 1933 was aszoclated with
substantial Lncrsazol from The fourtnoguartsc of L334 1n The twumbers caceived
INCC priscons rcfiecting mainly incrcazed numbcrs given custodial zontences by

the Crown Court,

Projecting and modclling the prigsn populaticn

In order to anticipate demand as much as possir .o and to provide 3 basis q‘
For asscssing the 1mplicatienz of policies. the ftatistical Department of
the Home Zfcicec produce fach vear oralactizng 37 L:ong korm trends in the

crisen geoulatizn,  Tho latcst prosecnizng, 2o 1594, =2 miven in Home

JEfrce 1340 from which “nc Solicwing Dumratt Lo tansn,

The method uwsed te product the prolecTions L& 0 Wi 7ldl Tn& CITULATLIN LNDa
subsets defined by type of cusnady 0¥ um<diat. Lafrialoment, Unnrisd.

age and length <f zcrmtance, For mest of whe #ugestd, t-rluding all nh
larger ones., projectizns ot hiskorizal Seriis In Tns ~umgsras ciceived are

produced and then converted to projections St populanizm oy meang 6 kEime

the subsety . oroer-:i from pazt data, For somc o0 Tho zhal.lor subscua

- - - - — e w e - - - [PUR R O B - Ty~ e o - - -~ M
T.h'e[':_ ars RuT oTota L . R . DILLMY T UE “MCL. 22 and h'v.:t.‘-l‘:a". ‘
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population data arc projected directly, Past trends

"\

whether in coccenitng

PO -

time scrved or population do not alwavs fylisw 1 clear Datt:fn and thers 2
thercfore considerable scope for judgcment 1in zelecting the estimatcs of

past trends to be projected i1nto the future., This occasionally leads £o a
marked changc in the grolections £or a particular zcries with the addician

of only one vear's data, .

Aosecend grijeoction tg oroducad irecrioraticg democrachis changes

.

Demograpnic Zactscr nav: tnc advartags that coliabls prolectisns of the ags
and gcx compositicn If the gereral population arc available and they demand
sericus conslderactisn since the cate of imprisonment varies widely between
different age and sex groups and the age and sex distribution of the
general populatiosn will have changed significantly by 1994, However, the
humbor ¢f recepticns i3 very small in rclatior -2 the size of the gencral
-populatizn about | ger zent >f ma

£7 ages 17 -0 and a lower proportion for

cther ages., 3¢ that

s

impla DCoOpIrTisrar £ILafiLIMSnls 13 Unlikely to
“represent adcguarcly a complex realisy or %3 comars %abli SVEr many vears.

t d of daTx fir 150-37 carriad tun -o o denirmirs whether past changes

'(vl

an t *Lﬂum crodfrzesomiongin diffirent 3¥e IrouIs .4o0 20mTiv <xplatned

[
[

bv as,umlna 2 wondacmoqrapnnf moct. That I trat sTriazez oy odoorzas
occurrcd only aﬁ a refult 3€ time tcindz If o3 demouraphis modsl  that s,
chat Fhanqcs accurred buth DECAUZE “UMDECS 1n ThE Adc Jroups changed and
because of time trends) proved inconciusiwve,  JLiidE moritoring of racent
receptions data rinmtinucz and ;cr&raiiy decz ninozoimn o noooithor cinciusion.

AMthough the numpcz @2 17-17 sids in nho gensral soculation poaked 1n 1383

vk M PO B e el . - . - - - -y P - 9
thers was libtl: zlatgeming in %he LCIrEASC T Tho cumbagz 17 rascotiiag L
13

{
¥




this very important age group tn 19¢4 and 134S, it 15 only far ruveniics .
(10 to 17 year olds) that come 2vidence 12 now <merging that a demograghic
model may be better: the numbers 3£ juveniles rcceived under sentence

started to fall after 1980 when their numbers in the general populatisn

peaked, Despite ovidence for this greup which 1s a relatively small

segment of the pricon pepulatian, tf i~ 3tili act zcl:zar which model

generally gives the bentor gerizrmance.

The two setz of projectiinz are teaducsd and zan oe zeen as the range ‘within
which thc best :cztimate <t the oror:on:d wopuiation level licz, It s

%, b

around the cnd »f nhe decads tnat the zxceptiznal faliz in the general

t

population start t: werk through to the age arcups most likely to be

rcceived 1nko priscn and demographic factors may nave an appreciable 2ffect,

The projections te 1994 are shown :n Figurc 3 :~d the 1994 projections areqJ

sot out 1n Tabic 2.

Twpe Of Driscncr Hdon-demecarapnic nedc !t Zzmograpnic Model
1994 CTITAAST REER » lncrease
L9Ed4-34 1334-34
Eemand population In,l = T4 -3
Sentcnced populaticon 12,8 -4 R il
Total Population S&, A g Tl o
In addition ts the annual rr-iz7lons. SRt Resgactr ardd Flanr.ng Lnur navys

3 e i~ - cx Y s - VIR = e A emy eon - S Y =0
developed a somounar simeliation Mozl I€ nhC ITITICEL LETLCT IYSTom

PRLT OTMWIS L LD TANTIASNINALY DBeLTT UTAG T

tdorgan, (935,




options.

remand population azcuming differ
Subscquent work has compared the effects
diverting from custody offenders recs

alternative reductions

Conclusiong

This papcr has attempted s

the prizen nopulati:n

policics that

are many nuancco

The intenticen
useful 1n any
only relevant

conclusion to

cxplanaticn fer charges 1n the si1ze -¢

centribution can vary

solution £ar all rtime,

Furthermers .,

criminal justice

in England and Walcs

Morgan top ci1t) has

c and infivences

cvaluatzd the iikclyv consequences fap the

ent court workisads and re=

sources,
on the prizon population of

iving short sentences and of

In the length of zentences awarded by the courts,

dezeribe the nze of imprisonment. the

Some St kne DrinTipal sontributing Factors and

havc been initiated n England and Wales. Inevitably thers

to this 1zsue and detaiicd anaivzes have been omitted,

nas becn ke concentrate on general aspects which may be

crass-national comparizon, Inevitably. some featuras are

fc the situation in England and Wales, Nevertheless the main
pe drawn from the paper 1s rhat rnere 15 no one cwmple

TR CriZia pepusation,  Various

[&!

LINToLbUtE to tr zize and their relative

cver time. By the mame tokon thers 12 no zne simpic

rather a range f policizc nays

fective zalutions may z¢ ~o:dad ar

system, Most of orizsn coepuiation
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tor ckamplc. Lo INCTCA3C¢ 10 the

remand population - which had rzmained tarciy stacis

important influcnce herc 13 rhc an the Conutn o of
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Because of the fluctuaticns and changes 1n population than zan zccour. at
relatively short notice, reqular monitoring 1s required and fnis ~ar ‘nly

be achieved by compreheneive and up-to-date information, Step

“

ar< :n hand
to improve the quality of the information availabls in the Unitad Kingdom
and tc¢ preduce routine Tanageincnt Lncormation oo that 1nitiatives can DeE

impiemented az carly as posciple,
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FIGURE 2(i1) POPULATION IN CUSTODY, 1972-85 (REMAND POPULATION)
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ABSTRACT

In sharp contrast to the past, federal court decisions
resulting from prisoner litigation have placed prisons and
jails on the national policy making agenda. Prison and jail
crowding highlights the complexity of this issue; the policy
debate surrounding this topic involves multiple
consideration of alternative theories of punishment, the
merits and limitations of incarceration, competition for
scarce resources, evolving meanings of the Eighth Amendment,
and the appropriate spheres of state responsibility and
federal court jurisdiction.

The purpose of this paper is to focus on one aspect of
these discussions. Specifically, it examines what we know,
do not know, and need to know concerning the effects of
court orders on prison conditions and jail crowding. Our
review of the literature seeks to determine the effects of
court orders on the organizational structure, policies, and
service delivery of prisons. Although we recognize that
current research is exploratory and tentative, four basic
themes emerge from the literature. They are:

(1) Litigation has increased centralization in and
greater oversight by correctional administration. However,
it remains to be seen if the goal of maintaining
constitutionally acceptable facilities has been incorporated
into the basic correctional mission. In the short term,
court orders have been associated with a decline in staff
morale and inmate violence,

(2) Court restrictions on crowding have affected
correctional policies in a variety of ways ranging from
early release tactics to thinking about alternatives to
incarceration. The most striking response, however, has
been prison and jail construction. Yet, expansicn of
facilities has not always proven successful because of the
increasing rate of incarceration.

(3) Uncertainty exists as to whether the quality of
life or the service rendered to prisoners has changed except
in the cases involving the most extreme conditions.
Reductions in crowding have not been shown to enhance
avallability and accessibility of services and in some cases
state prisoners are worse off when they are transferred to
substandard jails that are already filled.

(4) Courts have adapted to the work involved in
bringing about changes in prisons and jails. Special
masters are used effectively although some observers
question whether this strategy undermines the court's



independence and ultimately its authority.

Finally, this paper identifies problems of inference,
measurement, and conceptualization which limit what we know
about courts and prisons. Hence, we recommend that several
complementary approaches be used to refine working
hypotheses in order to achieve a more complete and correct

understanding.
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EXECUTIVE SUMMARY

The American civil rights movement began as an effort
to break down racial barriers blocking equal access to
public services and ultimately was extended to other areas
including the quest for prison and jail reform. In the
correctional context, the movement sought to define and
protect the rights of prisoners against conditions that were
unduly restrictive, cruel, and threatening to inmate safety
and well-being. Beginning in the mid~196ds, the federal
courts became a leading forum for creating and securing
prisoners' rights. Through a series of decisions, the U, S.
Supreme Court set standards for correctional performance;
the lower courts, in turn, determine appropriate remedies
for specific institutions on finding violations of prisoner
rights.

Normative arguments have been advanced by scholars and
policy makers on both sides of the question whether the
federal courts should establish correctional standards,
design and impose affirmative obligations on state and local
officials to change prison and jail conditions, and monitor
implementation of desired objectives. Despite the
importance of that debate, it is equally important to know
what actually may be attributed to court intervention and
how the courts have adapted in trying to introduce
innovations in complex organizations such as prisons and
jails. Knowledge of the impact of court orders can
contribute to the debate about the appropriate involvement
of federal courts in making social policy.

The objective of this paper is to pull together what
has been reported concerning the complexities of federal
court involvement in shaping the state and local
correctional enterprise. Specifically, we propose to
examine existing literature on the effects of court orders
at three different levels of analysis: (1) the
organizational structure of prisons and jails, (2) the
policies of prisons and jails, and (3) the service delivery
system or practices of prisons and jails.

We are particularly interested in court orders that
seek to influence the population density of prisons and
jails. For a variety of reasons, Jjail and prison crowding
has become a focal point of attention among state policy
makers, correctional practitioners, attorneys for inmates,
and federal judges. Although overcrowding generally refers
to an excessive ratio of prisoners to a given unit of
available space, it affects the quality of many other
conditions of prison life such as the availability of
medical, food, and recreational services, the maintenance of
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physically secure facilities, and the avoidance of negligent
practices. This intricate web of overcrowding with other
conditions makes it virtually impossible to isolate the
effects of court orders setting population standards from
those requiring changes in other conditions. For this
reason, our literature review encompasses many studies not
exclusively or directly related to conditions of crowding.

Court orders, directed at prisons and jails, first and
foremost, have been characterized as affecting the
organizational structure of prisons. Recurrent themes are
that staff authority is weakened, prison administration is
changed, and morale is lowered in the wake of court mandated
reforms. The most corroborated finding is that these
changes have led to increases in prisoner violence against
other prisoners and increases in prisoner hostility toward
correctional officers (Engle and Rothman; Haas and
Champagne; Jacobs, 1977; Marquart and Crouch; UCLA Law
Review). However, this observation is tempered by the
reported decrease in brutality by officers (Jacobs, 1977,
1989; Spiller and Harris; Turner; and Yarbrough).

In addition to these specific organizational changes,
critics {(e.g., Glazer) and proponents (e.g., Fiss) of court
involvement have addressed the nature of broad scale
institutional changes wrought by court orders. The research
literature has not yet responded to this critical issue, in
part, because of the short length of time that has elapsed
since major court involvement began. However, the field of
law enforcement suggests a potential parallel. Court
decisions dramatically affected the police as a profession,
in addition to modifying specific police practices. The
decisions shaped how police officers viewed defendants,
constitutional rights, and their own behavior in
fundamentally new and enduring ways =-- police administrators
and officers see the functions of apprehension and
prosecution in a manner consistent with social values behind
the court decisions affirming certain protections for the
criminally accused (Skolnick and Simon). It is important to
see if a similar pattern of sweeping changes develops in the
corrections field.

At the level of specific policies, the courts have
exercised influence in shaping state actions in regard to
overcrowding. Early release policies have been tried in
several states as a means of coping with institutional
limits and in anticipation of court intervention. In some
jurisdictions, the possibility of alternatives of
incarceration has been discussed and urged as a way of
relieving crowding. It remains to be seen if viable
alternatives to incarceration can be put in place. If the
public is willing to pay for new prisons, the long-term
result of prison litigation may be that more prisons, which
satisfy constitutional criteria, are built, as long as
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alternatives to incarceration are not shown to be suitable
forms of punishment.

One of the courts' distinctive modes of adapting to the
process of issuing decrees that affect prisons and jails is
the appointment of special masters. These individuals are
to gather and relay information to the court concerning the
intricate aspects of designing and implementing remedial
relief. The literature contains several alternative
prescriptions for effective mastering. Some say that the
tasks of masters should be specific and detailed while
others claim that the tasks should be general and open
ended. Some advocate a sharp delineation of functions such
as fact finding versus monitoring and the use of separate
masters to perform each function. Others doubt both the
ability and the wisdom of making such divisions of labor. A
more open question concerning mastering goes beyond
managerial concerns over the appropriate duties and
responsibilities of special masters. Brakel raises the
issue that the monitoring process itself may undermine the
position of the court. In fulfilling the goal of providing
information to the court, the master and the court may get
so bogged down in details that they eventually become
absorbed into the conflict surrounding the case. This
absorption may, ultimately, trivialize the court's and
master's role and contribute to a deterioration in the
prison climate, with unexpected negative consequences.

In summary, research on courts and prisoner litigation
has made considerable progress in a short period of time in
demonstrating that very serious and complex policy problems
are a suitable and fruitful area for systematic inquiry.
Our own review indicates that initial studies have raised
theoretically important and policy relevant guestions at
multiple levels of analysis and produced working hypotheses
for future research. However, the character of future
research must take into account the methodological
limitations in the exploratory studies. Problems of
inference and measurement exist because the effects of
extraneous factors have not been siphoned off, unusual court
cases have been the focus of study rather than a
representative sample of litigation, and key concepts of
succesg and failure are seldom operationalized. These and
other limitations make it difficult to attribute observable
changes in correctional organizations, policies, or
practices to court orders in a clear, confident and
convincing manner.

We offer two basic recommendations in order to resolve
uncertainties and conflicting findings concerning the
process through which courts make policy concerning prisons
and jails and to refine the association between court orders
and the short-term and long-term operations of correctional
institutions. First, there should be greater attention

»




iv

given the selection of central research questions that
direct the gathering, analysis, and interpretation of
information. Many studies frame questions in an quasi-
adversarial manner and appear to be looking for only those
data that will confirm the observer's preconceptions =--
proponents of court involvement find positive results and
critics uncover negative side effects or warn against the
decreasing legitimacy of the courts. To remedy this
situation, we pose several questions that we think take
different perspectives in the literature into account and
are of interest to a broad audience. Refinements in this
list of questions will ensure a more complete and correct
research agenda.

Second, several different approaches to answering key
questions should be encouraged and supported in order to
build a cumulative body of testable propositions. The
convergence of different methodologies will overcome the
liabilities inherent in relying on a single approach, which
necessarily is limited in perspective and time frame. Thus,
the paper calls for the continuation of particular
institutional studies through participant observation and
the development of more controlled natural experiments that
seek to screen out contaminating factors by the application
of appropriate research designs. Finally, a historical and
sociological approach is essential to chart the general
trends in the correctional profession that are produced by
court decisions. Because court ordered change may alter the
basic nature of social institutions, and how the people
within those institutions view constitutional values, such
potential modifications warrant careful observation.



I. INTRODUCTION

The federal courts are the primary forum where
contemporary reformers seek changes in prisons and jails.
Court orders have mandated standards of correctional
performance across a wide range of areas of institutional
life including religious practices, communication, privacy,
medical care, physical security, diet and nutrition,
discipline, recreation, access to the courts, and inmate
population density. Findings of constitutional violations
have prompted courts to issue orders that impose affirmative
obligations on state and local officials to remedy

deleterious conditions.

Because 'the orders require state and local communities
to allocate their resources in specific ways and the
implementation of the orders frequently is accompanied by
detailed monitoring, federal court involvement takes on the
character of poliecy making and management normally
associated with legislative bodies and correctional
agencies, respectively. Additionally, it is generally
recognized that the creation of prisoner rights, the design
of complex relief, and the lengthy monitoring, taken
together, constitute a sharp break with traditional court

doctrine and action.

One reaction to these legal changes is a lively debate




over whether the courts should act in this matter. Questions
that revolve around this proposition involve issues whether
such federal court activity violates established principles
and values of the separation of powers, federalism,
equitable relief, and so forth, (see e.g., Howard, 19849;
McDowell, 1982; Nagel, 1978, 1984). Despite the intrinsic
importance of this debate, including the fact that aspects
of it are reflected in shifting court decisions, it equally
is vital to assess what it is that we know and do not know
concerning how the courts try to shape the corrections
enterprise and the consequences of those efforts on the

character of correctional institutions and their prisoners.

what happens to prisons and jails that are subject to
court orders? Is their organizational structure affected?
To what degree are correctional policies changed? Is the
change in policies paralleled by more specific changes in
service delivery? And how do courts go about making policy?
Does this activity strain the competence of the courts?
What role do special masters play in fact finding,
implementation, and monitoring? Does this activity threaten
the independence of the courts, and ultimately their

authoritative status?

The objective of this paper is to review the literature
in the field in order to indicate what issues have been

addressed, what propositions about consequences have been




put forward, and what questions remain unanswered. Because
systematic inquiry into the nature and effects of prisoner
litigation is still in the developmental stage, unambiguous
conclusions are impossible. However, if partial and
tentative studies point to the same conclusions, we can have
some confidence in the validity and reliability of their
findings. Thus we begin our review by trying to extract
such generalizations, if any, and to treat them as working
hypotheses to be examined more systematically in more
complex and controlled future research. In a later séction
(V) we return to these generalizations to consider the
problems of inference that beset research in this field and

to suggest ways to overcome them in future research.

Thus this paper is a stocktaking of what law reviews,
social science journals, and other publications have
produced on the subject of the impact of court policy making
on correctional ingtitutions. Section II is a brief
description of the legal and analytical frameworks guiding
our review of the literature. Section III examines the
effects of court policies on the organizational structure of
correctional agencies, priscn and jail policies, and
correctional services. Section IV explores the process of
formulating and implementing court orders. Section V
recapitulates the major findings and discusses problems in
attributing changes in correctional institutions to court

orders. Section VI outlines an agenda for future research,




and Section VII includes the review. .
II. LEGAL AND ANALYTICAL FRAMEWORKS

A. Scope of the Review.

In reviewing the literature on the impact of court
orders on prisons and jails, we have cast our net broadly.
(Throughout the paper we use the term "prison" to refer to
both prisons and jails. However, when warranted, we make
specific reference to jails.) This is for three reasons.
First, the available literature lacks an agreed upon
conceptual framework around which central questions are
addressed in a unified way. As a result, we sought to be as-
inclusive as possible, drawing on a wide variety of studies q}
which offer empirical evidence on the issues at hand.
Because of the limited and tentative nature of much of this
research, we have reviewed individual studies first for
substantive relevancy and treated them as more or as equally
valid. Because almost all of the students have common
problems in making causal inferences In a later section of
the paper we assess the field overall for its methodological
status. Second, most courts employ a "totality of
circumstannes" or "conditions" standard when assessing
Eighth Amendment claims. Because overcrowding is frequently
a separate complaint and is a contributor to the

deterioration of other conditions, it is difficult and

perhaps unproductive to try to isolate the impact of




crowding orders from other related orders. Hence, we have
not restricted our literature search or subsequent

discussion strictly to orders dealing with crowding.

Finally, it is important to note that the impact of
court orders can be assessed on many different levels,
ranging from assessment of the implementation of specific
remedial decrees to assessment of court rulings on the
character of entire spheres of the public sector. Although
here we are inclusive by necessity, as information about the
details of particular court orders accumulates, it would be
valuable to focus more narrowly on the variability of

responses to individual court orders.

B. Proposéd Areas of Inquiry.

Because policy initiatives can have consequences on
different levels, we have examined the impact of court
orders on prisons on three different levels: 1} the impact
on organizational structure, to determine 1If correctional
systems and institutions have undergone transformations in
their character and in their relationship to the broader
governmental process; 2) the impact on state correctional
and local jail Eolicies, to determine if court orders have
led to general policy changes which are designed to provide
a continuing response to the objectives of the court orders;

and 3) impact on service delivery, to determine how

institutions have complied with the specifics of court




orders.

Although there is no firm line dividing these three
sets of concerns from each other, it is nevertheless
valuable to focus on each separately. Each points to a
different set of activities and entails a different focus,
methodology, and perhaps theory of adjudication.

Examination of the effects on organizational structure and
policy requires a broad ingquiry, because impact is likely to
be generalized beyond institutions directly affected by
court orders, intermingled with other factors, and
anticipatory in nature. For instance, there is no guestion
that due process concerns have penetrated deeply into
corrections departments in recent years, and that this
change has been stimulated by court orders. But it has been
fostered by a variety of other sources as well, professional
organizations, state legislatures, Congress, and
correctional officials themselves. Similarly, in recent
vears to cope with problems ofyovercrowding, legislatures
have appropriated money for new prisons and enacted
statutory schemes for triggering early release of prisoners
once populations exceed specified levels. Clearly court
orders on crowding have provided an impetus for these
policies, but so too have legislatures and the public's

changing views of the nature of parole.

C. Alternative Theories of Adjudication.




An assessment of the consequence of court orders is
also shaped by the observer's theory of adjudication. For
someone holding a "“structural reform" view of litigation,
court orders are likely to be viewed as efforts to imbue an
ingtitution with a new set of operational values, the
transformation of an institution's character (e.g. Fiss,
1985). Fiss is a well known spokesperson for the view that
the courts' legitimate function is to protect individuals
rights against threats by institutions such as prisons and
jails. He describes the nature of appropriate remedies to
these potential violations in the broadest of terms -- the
aim of remedies in institutional reform litigation is
primarily if not exclusively, to change the character of
institutions. Hence his use of the phrase, "structural
reform" litigation. 1In the case of correctional
institutions, the objective is to promote a richer and
deeper understanding among correctional officials, for
example, of the "fundamental values" inherent in the Eighth
Amendment rights of prisoners. For Fiss the intended
emphasis of court orders is to infuse the organization with
therapeutic relief rather than remedial relief for the
immediate grievances of the inmates filing suit. This view
implies a sweeping embrace when trying to assess the

consequences of court actions.

In contrast someone holding a "dispute resolution" view

of litigation would see a court order as a list of specific



objectives, and the research agenda askan assessment of the
degree to which these orders are complied with. This .
perspective, as expressed by Fuller (1978), Horowitz (1977)
and others views court ordered relief as a corrective to an
otherwise stable and harmohious world. It sees no need for
structural reform because disputes themselves arise out of
conflicts between individuals. And when policy issues
arise, this view advocates judicial deference to other
branches or agencies of government. Not surprisingly many
plaintiffs tend to take the former view and many defendants
the latter, with researchers falling into both camps. Both
positions have some considerable claims to acceptance since
court orders tend to be focused and specific, thereby giving

support to the dispute resolution perspective, but are also q
y

frequently amended, thereby suggesting that underlying goals

are something more than the sum of the particulars.

These alternative points of view are nicely illustrated
by court orders affecting Fourth and Fifth Amendment
provisions and the police, an area with a longer history
than prison law. Although some researchers report that
major Supreme Court decisions broadening the rights of
suspects have only limited consequences (e.g. Becker and
Feeley, 1973) or produce undesirable side effects (e.g.
National Institute of Justice, 1982; Schlesinger, 1975),
others have cast wider nets and are more positive in their

assessment of the impact of the Court-initiated "due process .



revolution" on the police. These observers argue that the
impact has been profound, far more widespread and
significant than is likely to be captured by simply summing
up compliance with the specific decisions of the courts (see
e.g. Skolnick and Simon, 1985). Thus in prison litigation,
some might argue that even though the courts have been
bogged down in lengthy oversight of prisons and jails, their
very entry into the area has fundamentally altered the ways
prisoners, prison officials, legislatures and the public
think about prison conditions. Court orders have placed
prison crowding on the agendas of policy makers and
administrators in a way that it was not before. This may be
the most penetrating and pervasive impact of litigation in
this area (Scheingold, 1974). Reports on compliance to
individual court orders simply cannot capture this
transformation. We emphasize this not t