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ATTENTION OF 

DEPARTMENT Of' THE ARMY 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON, DC 20310-2200 

14 MAY 1986 DAJA-ZX 

SUBJECT: Professional Organizations and Activities - Policy Letter 86-7 

STAFF AND COMMAND JUDGE ADVOCATES 

1. Attendance at continuing legal education (CLE) courses and participation in 
professional organizations and cOll1Tlittees not on'ly facilitate professional de
velopment, but also enhance the professional stature of the JAGC. 

2. To ensure that professional development receives the attention it deserves, 
you should--

u. Establish as an important objective the institutionalization of profes
sional development, through nin-house" programs and, to the extent the mission 
and funding will permit, through activities of professional organizations and 
committees. 

b. Encourage participation in federal, state, and local professional or
ganizations and committees. 

c. Ensure attorneys stay in touch with new issues and trends by attending 
CLE courses. 

d. Budget for attendance at CLE courses and professional activities. 

e. Allow permissive TOY (AR 630-5) to participate in professional organi
zations and committees. 

f. Emphasize that mandatory CLE requirements are, ultimately, the respon
sibility of the individual attorney. 

g. Caution officers that the views of a judge advocate who part'lcipates in 
a professional organization or committee in uniform can be perceived to be offi
cial positions of the Army or The Judge Advocate General. Great care must be 
exercised in this regard. 

3. Enclosed is an alphabetical list of professional associations and commit
tees. While not all-inclusive, this list represents the types of activities 
available for membership. 
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DAJA-ZX 
SUBJECT: Professional Organizations and Activities - Policy Letter 86-7 

4. The Executive, OTJAG, is the point of contact for this office, and should 
be kept informed about matters related to official participation of judge 
advocates and civilian attorneys in professional organizations and committees. 

Enel 
(j)~ f: Mi;;-

WILLIAM K. SUTER 
Major General, USA 
Acting The Judge Advocate Genera1 
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PROFESSIONAL ORGAN I ZATIONS AND COt~MITTEES 

American Bar Association 

~merican Trial Lawyers Association 

Federal Bar Association 

Judge Advocates Association 

National Bar Association 

Appellate Judges Conference and National Conference of Special Court Judges, 

Judicial Administration Division, ABA 
Committee on Armed Services and Veterans Affairs, Administrative Law Section, 

ABA 
Committee on Criminal Justice and the Military, Criminal Justice Section, ABA 

Council on Federal Law, Agencies, and Practice, FBA 

Council on Government Contracts, FBA 

Council on International Law, FBA 

Council on the Administration of Justice, FBA 

Council on the Federal Lawyer, FBA 

Labor and Employment Law Section, ABA 
Law of Armed Forces Committee, International Law Division, International Law 

Sect i on, ABA 

Legal Education and Admissions to the Bar Section, ABA 
f4ilitary Appeals Subcomnittee, Litigation Section, ABA 

Military Law Committee, General Practice Section, ABA 

Military Law Department Subcommittee, Government Law Department Committee, 
Economics of Law Practice Section, ABA 

Military Service Lawyers Committee, Young Lawyers Division, ABA 

Patent, Trademark, and Copyright Law Section, ABA 

Public Contract Law Section, ABA 

Standing Committee on Law and National Security, ABA 

Standing Committee on Lawyers in the Armed Forces, ABA 

Standing Committee on Legal Assistance for Military Personnel, ABA 

Standing Committee on Military Law, ABA 

Enclosure 
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A Methodology for Analyzing Aggravation Evidence* 

Major Larry A. Gaydos & Major Paul CapoJari 
Instructors, Criminal Law Division, TJAGSA 

It is clear that in promulgating the ... 1984 Manu
al . . . the President intended to greatly expand the 
types of information that could be presented to a 
court-martial during the adversarial presentencing 
proceeding. 

United States v. Harrod 1 

Introduction 

No area of court-martial practice has changed due to the 
1984 Manual for Courts-Martial as much as the presenta
tion of evidence during the sentencing portion of the trial. 
The evidence admiss;lble during the government case in ag
gravation has been greatly expanded. 

This article will survey the information available to the 
sentencing authority; provide a systematic analysis to deter
mine the admissibility of government evidence in 
aggravation; and a,nalyze the current areas of controversy 
regarding sentencing evidence. 

The key to understanding presentencing evidence lies in 
appreciating the fact that the military relies on an adver
sarial presentation of evidence to the sentencing authority. 
Although some judges 2 and commentators 3 analogize mili
tary sentencing evidence to the federal presentencing 
report,4 such generalizations are not generally useful. The 
Manual for Courts-Martial expressly limits. the type of sen
tencing evidence that can be presented by the government. 5 

To understand the evidence available to the sentencing 
authority, ',t systematic analysis of the methods used to 
present such information is in order. There are three com
mon methods: evidence presented on the merits of the case; 
information presented during the guilty plea inquiry; and 
information. presented by the government in aggravation. 
Each is discussed below. 

Evidence Admitted During the Trial on the Merits 

All evidence admitted during the trial on the merits, 6 

and reasonable inferences that can be drawn from that evi
dence, may be considered by the sentencing authority in 
arriving at an appropriate sentence. For example, a convic
tion admitted as impeachment pursuant to Mil. R. Evid. 
609 or evidence of uncharged misconduct to show motive, 
opportunity, or intent pursuant to Mil. R. Evid. 404(b), 
may be considered by the sentencing authority even though 
the evidence was originally admitted for a limited purpose. 

Inferences drawn from the evidence must be reasonable. 
In United States v. Stevens, 7 the accused, stationed in Pana
ma, was convicted of larceny of one-half pound of TNT. 
The accused tried to detonate the TNT by rigging it to a 
roadside traffic sign and stretching a trip wire across the 
road. As rigged, the TNT was incapable of detonating. The 
court held that the trial counsel could argue, and the sen
tencing authority could consider, that serious injury might 
have occurred to a passerby if the TNT had exploded as the 
accused intended. This argument was "illustrative of the 
outer limits of reasonable inferences to be drawn from the 
facts" of the case. 8 The court held that it was error for the 
sentencing authority to consider that "members of the 
American community in Panama might have assumed that 
the explosion was the work of terrorists" and "would have 
been terrified 'for weeks and maybe for months' by the fear 
of a mad bomber." 9 This conjecture went beyond the outer 
limi ' of reasonable inferences to be drawn from the evi
dene ... presented at trial. 

Guilty Plea Cases 

Providence Inquiry 

Military case law has held in the past that information 
elicited from the accused during the r;liIitary judge's provi
dence inquiry is not evidence and may not be argued by the 
trial counselor considered in arriving at an appropriate 

*This article will be published as a chapter in Dep't of Army, Pamphlet No. 27-173, Trial Procedure, which is scheduled for publication in 1987. 

'20 M.J. 777 (A.C.M.R 1985). 

2See, e.g., United States v. Hanes, 21 M.J. 647, 648 (A.C.M.R. 1985); United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). In Harrod, the Army Court 
of Military Review outlined its liberal sentencing philosophy as follows: 

[I]t is ckar that in promulgating the ... 1984 Manual ... the President intended to greatly expand the types of information that could be pre\.<;:nted to 
a court-martial during the adversarial presentencing proceeding .... [W]c believe that military judges and court members are intended to have access 
to substantially the same amount of aggravating evidence during the presentencing procedure as is available to federal district judges in presentencing 
reports. 

20 M.J. at 779. 

3 See, e.g., Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001 analysis (The presentencing provisions are intended to permit "the 
presentation of much of the same information to the court-martial as would be contained in a presentence report, but it does so within the protections of an 
adversarial proceeding.") [hereinafter cited as MCM, 1984, and R.C.M., respectively]. 

4 See generally Fed. R Crim. P. 32(c). 

5 RC.M. 1001. "After findings of guilty have been announced, the prosecution and defense may present matter purSliallt to chis rule to aid the court-martial 
in determining an appropriate sentence." (emphasis added) 

6 R.C.M. 1001(1)(2). 

721 M.J. 649 (A.C.M.R. 1985). 

8Id. at 652. 

9Id. 
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sentence. 10 Recent cases have questioned the validity of 
such restrictions. In United States v. Arceneaux, 11 the ac
cused explained his normal drug business practices during a 
detailed inquiry into the providency of his plea. This in
cluded using a private from his unit as his assistant. On 
sentencing, the military judge used this information against 
the accused when questioning his character witnesses, and 
the trial counsel contrasted the defense information from 
the inquiry with the later testimony of witnesses. The Army 
Court of Review went even further in United States v. 
Holt. 12 Examining the precedents in the area, the court 
concluded there was no impairment to considering informa
tion from guilty plea inquiry. So long as the information 
would be admissible during the sentencing phase (see three 
step methodology below) the court felt that the salutory re
sult of having the most possible information presented to 
the sentencing authority overcame any reluctance to use the 
statements against the accused. The court felt that the chil
ling effect on an accused who knew his statements could 
later be used on sentencing would be de mimmus. In light 
of the thorough and searching inquiries required during a 
guilty plea in the military, the court may not have fully 
considered its holding from the perspective of the defense. 
When the military judge, trying to forestall a possible de
fense, begins to question the accused on his previous 
actions, there will be considerable reluctance on the part of 
the accused to be forthright when he knows these un
charged acts will increase his sentence. 

In addition, Holt raises procedural issues. When the sen
tencing authority is the military judge, he or she may 
consider the statements he or she heard during the plea in
quiry. But what if sentencing is to be by members? Does the 
trial counsel present a transcript of the inquiry? Can the ac
cused be forced to stipulate to the matters elicited during 
the inquiry? 

Probably the easiest solution is to word the pretrial 
agreement stipUlation of fact clause so that it may be sup
plemented by any admissible evidence elicited during the 

guilty plea inquiry. If disputes arise as to the content of the 
inquiry, they can easily be resolved by the trial judge. 13 

Stipulation of Fact 

As a precondition to entering into a pretrial agreement, 
the government may require the defense to enter into a stip
ulation of fact. 14 This stipulation normally includes a 
factual summary of the accused's conduct establishing guilt, 
but may also properly include aggravating circumstanoes 
relating to the accused's offenses. IS The Army Court of 
Military Review in the past has expressed "serious doubts" 
about whether the accused can be required to stipulate to 
other facts in aggravation, such as personnel records, or to 
matters that the government could only introduce in rebut
tal to defense evidence in extenuation and mitigation. 16 It is 
also unclear whether an accused can be compelled to stipu
late to matters in aggravation that would otherwise be 
inadmissible. 17 Several cases 'before the Army Court of Mil
itary Review have sharply focused on the stipUlation of fact 
and a review of these decisions is in order. 

In United States v. Smith, 18 the defense, pursuant to a 
pretrial agreement, stipulated that the accused had received 
nonjudicial punishment on four occasions and had received 
a letter of reprimand. On appeal, the accused challenged 
the stipulation of fact for the first time, arguing that it 
amJunted to a waiver of the right to an independent hear
ing on the admissibility of the records of nonjudicial 
punishment and thus violated public policy. The court dis
agreed, finding no evidence that the government imposed 
waiver of a hearing as a precondition to a pretrial agree
ment and holding that the accused could voluntarily make 
such a waiver. The court cautioned that pretrial agreements 
could not contain conditions that limited the accused's 
right to contest evidence offered in aggravation. 

In United States v. Sharper, 19 the accused was required, 
pursuant to a pretrial agreement, to stipulate to aggravating 
circumstances relating to the offenses of which he WEtS 

IOMil. R. Evid. 410; United States v. Nellum, 21 M.J. 700 (A.C.M.R. 1985); United States v. Brown, 17 M.J. 987 (A.C.M.R. 1984); United States v. Rich
ardson, 6 M.J. 654 (N.C.M.R. 1978); United States v. Brooks, 43 C.M.R. 817 (A.F.C.M.R. 1971). But see United States v. Holt, 22 M.J. 553 (A.C.M.R. 
1986); United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985) (Military judge did not commit error when he consideted some of the accused's admissions 
during the providence inquiry.). 

1121 M.J. 571 (A.C.M.R. 1985). 

1222 M.J. 553 (A.C.M.R. 1985). 

\3 A suggested fonn in a pretrial agreement would be: 
EXAMPLE: I agree upon acceptance of this offer to enter into a written stipulation with the trial counsel of the facts and circumstances directly 

relating to or resulting from the offenses and further agree that this stipulation may be used to infonn the members of the court or the military judge if 
tried by him alone, of matters pertinent to an appropriate finding and/or sentence. I also agree that this stipulation may be supplemented by admissible 
matters that are elicited by the military judge during the factual inquiry conducted into my plea of guilty. 
Only matters admissible on sentencing would be incorporated into the stipulation (in accordance with United States v. Holt, 22 M.J. at 536) and the mili

tary judge, who conducted the inquiry, would be available to arbitrate the contents of any statements by the accused. 

14 R.C.M. 705(c)(2)(A). 

15 United States v. Marsh, 19 M.J. 657 (A.C,M.R. 1984) (The government can require the accused to stipulate to matters that are explanatory of the charged 
offense.); United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984) (Where the accused was convicted of wrongfully possessing drug paraphernalia, .44 grams 
of heroin, 1.0 grams of hashish, and 5.0 grams of marijuana, the government could require the accused to stipulate that he intended to distribute the heroin 
and that when he was apprehended he possessed 1.342 grams of heroin, .84 grams of hashish, 4.83 grams of marijuana, two lc,ckblade knives and a pocket 
knife (both with marijuana residue on them), $284.00, and Deutsch Mark 680). The stipulation of fact may properly contain uncharged misconduct that 
would have been admissible for only a limited purpose during the case-in-chief so long as the evidence is relevant to sentencing and the relevance is not 
outweighed by unfair prejudice to the accused. 

16 United States v. Sharper, 17 M.J. 803, 807 (A.C.M.R. 1984). 

17 Compare United States v. Sharper, 17 M.J. 803 (A.C.M.R. 1984); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1984) certificate for review dismissed, 
21 M.J. 407 (C.M.A. 1986) and United States v. Smith, 9 M.J. 537 (A.C.M.R. 1980) with United States v. Taylor, 21 M.J. 1016 (A.C.M.R. 1986) and United 
States v. Rasberry, 21 M.J. 656 (A.C.M.R. 1985). 
18 9 M.J. 537 (A.C.M.R. 1980). 
19 17 M.J. 807 (A.C.M.R. 1984). 
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found guilty. The court held that the accused could be 
required to stipulate to aggravation evidence that would 
otherwise be admissible in presentencing. The court went 
on to issue the following caveat: 

[W]e do not hold that the accused may be compelled 
to stipulate to any other facts in aggravation, such as 
the existence of personnel records which adversely re
flect on his character or military service, or facts th/.~ 
Government would attempt to prove in rebuttal to evi
dence presented by an accused in extenuation or 
mitigation. While these issues have not been raised by 
this case, we have serious doubts about the propriety 
of such a provision. 20 

United States v. Rasberry 21 arguably changed the analy
sis used in both Smith and Sharper. In Rasberry, the 
defense moved to excise statements concerning aggravation 
evidence in the stipulation of fact, alleging that they were 
obtained in violation of the accused's Article 31 rights 
against self-incrimination. The military judge ruled that he 
would not litigate the motion and would not require the 
government to excise the statements. The defense could ei
ther stipulate, and obtain the benefit of the pretrial 
agreement, or refuse to stipulate, and thus cancel the agree
ment. The Army Court of Military Review upheld the trial 
judge's ruling, citing a number' of independent grounds for 
its decision. Although the precise holding of the case is un
clear, the decision can be read to sanction the practice of 
forcing the defense to stipul:ate to otherwise inadmissible 
aggravation evidence in return for a pretrial agreement. 
This reading of Rasberry was strongly endorsed by the 
Army court in United States; v. Taylor. 22 

In Taylor, the trial judge excised inadmissible uncharged 
misconduct from the stipulation of fact offered by the trial 
counsel pursuant to the a(;cused's pretrial agreement. The 
Army Court of Military Review held that the trial judge 
impermissibly injected himself into the pretrial agreement 
negotiations, as the burdl!n was on the parties to reach an 
agreement. If the accused did not want tc stipulate, the 
government did not have: to enter into a pretrial agreement. 
The only time the trial judge should intervene is when the 
"contents of<;:he stipulation are determined to reach the lev
el of plain error." 2J In so ruling, the Army court in Taylor 
sharply disagreed with the Air Force Court of Military Re
view in United States v. Keith. 24 In Keith, defense counsel 
were advised to use the military judge to arbitrate the ad
missibility of evidence contained in the stipulation of fact. 

Sharper and Keith probably represent the better view. In 
Sharper, the court commented directly on the authority of 
the military trial judge to police the terms of the pretrial 

20 Id. at W7. 

2121 M .. 7. 656 (A.C.M.R. 1985). 

2221 MI. 1016 (A.C.M.R. 1986). 

23 Id. at 1018. 

agreement. While the case stopped short of setting out a 
methodology for trial judges to follow in handling inadmis
sible evidence contained in a stipulation of fact, it did 
reiterate that the military judge has the power to modify a 
pretrial agreement by judicial order. 

United States v. Keith did set out some guidance on how 
military defense counsel should handle government de
mands that the accused stipulate to inadmissible 
aggravation evidence. "[W]e recommend that trial defense 
counsel enter into the stipulation of fact, if true, and raise 
the issue of any inadmissible matters contained therein at 
trial for resolution by the military judge on the record." 25 

The military judge should presumably excise the inadmissi
ble matters and judicially enforce the pretrial agreement. 26 

Although the Court of Military Appeals has not directly 
ruled on this issue, it has decided two recent cases involving 
the admissibility of matters contained in the stipulation of 
fact in guilty plea cases. In both instances, it determined the 
admissibility issue without relying on any prophylactic 
"take-it-or-leave-it" approach to the stipulation of fact. 27 

The Case in Aggravation 

The trial counsel's case in aggravation consists of matters 
that the sentencing authority may consider in arriving at an 
appropriate sentence. These matters can be presented by the 
trial counsel, and can be considered by the sentencing au
thority, regardless of what the defense counsel decides to 
present during the case in extenuation and mitigation. 28 

The government's right to present presentencing evidence is 
the same in a contested case as it is in a guilty plea case. In 
United States v. Vickers,29 the accused, in a contested case, 
was convicted of disobeying a commissioned officer's order 
to leave the scene of a disturbance. During presentencing, 
the trial counsel introduced aggravation evidence that the 
accused's disobedience actually agitated the disturbance 
and caused the company commander to lose control of the 
situation. On appeal, the defense urged that aggravation ev
idence was admissible only in guilty plea cases. The defense 
argument relied in part on the fact that para. 75, Manual 
for Courts-Martial, 1969, did not expressly authorize aggra
vation evidence in contested cases but did contain a 
provision authorizing aggravation evidence after a finding 
of guilty based upon a plea of guilty. 

The court held that "regardless of the plea, the prosecu
tion after findings of guilty may present evidence which is 
directly related to the offense for which an accused is to be 
sentenced so that the circumstances surrounding that of
feme or its repercussions may be understood by the 
sentencing authority."3o 

2417 M.J. 1078 (A.F.C.M.R. 1984), certificateJor review dismissed, 21 M.J. 407 (C. M.A. 1986). 

2S ld. at 1080 n. *. 
26This procedure was specifically and emphatically rejected by the Army court in Taylor. Yet the Taylor decision permits judge action when "plain error," 
without defining plain error or how the judge is to determine if the stipulation amounts to plain error. 

27 See gellerally United States v. Silva, 21 M.J. 336 (C.M.A. 1986): United States v. Martin, 20 M.J. 227 (C.M.A. 1985). 

28 See gellerally R.C.M. 1001. -I 
29 13 M.J. 403 (C.M.A. 1982). 

30ld. at 406. 
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Although R.C.M. 1001 resolves the issue by expressly 
authorizing the presentation of aggravation evidence after 
any "findings of guilty," Vickers can be interpreted broadly 
to stand for the proposition that the scope of admissible ag
gravation evidence is the same in both contested cases and 
guilty plea cases. 

The case in aggravation consists of five enumerated cate
gories of information-

(i) service data relating to the accused taken from 
the charge sheet; 

(U) personal data relating to the accused and of the 
character of the accused's prior service as reflected in 
the personnel records of the accused; 

(iii) evidence of prior convictions, military or 
civilian; 

(iv) evidence of aggravation; and 
(v) evidence of rehabilitative potential. 31 

All evidence offered by the trial counsel during the case in 
aggravation must be "pigeon-holed" into one of the five 
enumerated categories. 

These categories are further defined by the Manual, 32 de
partment regulations,33 and case law. Evidence offered 
from each of these categories must also be admissible under 
the Military Rules of Evidence. 34 Despite some dicta in 
case law to the contrary,35 the Military Rules of Evidence 
are /lot relaxed for the government during the case in 
aggravation. 36 

31 R.C.M. 1001(a)(I)(A). 

32 See gellerally R.C.M. 100I(b). 

Three Step Methodology for Aggravation Evidence 

The proper methOdology for analyzing the a.dmissibility 
of matters in aggravation involves a three-step inquiry. 37 

First, does the offered evidence fit one of the enumerated 
permissible categories listed in R.C.M. 1001(b)?38 Second, 
is the evidence offered in a form admissible under the Mili
tary Rules of Evidence (e.g., non-hearsay, proper 
authentication, qualified expert opinions, etc.)? 39 Finally, 
does the offered evidence satisfy the balancing test of Mil. 
R. Evid. 403?40 In applying the balancing test, the court 
should weigh the probative value of the evidence in proving 
a valid sentencing consideration against the prejudicial ef
fect of the evidence. 41 Valid sentencing considerations 
include the relative seriousness of the charged offense,42 the 
rehabilitative potential of the accused,43 and the type of 
punishment necessary to deter the aCCllsed from future 
misconduct. 44 

Many recent cases are confusing because they use lan
guage which blurs this three-step methodology.45 Specific 
acts of misconduct that show that the accused has no reha
bilitative potential are not independently admissible as 
aggravation evidence unless they involve circumstances sur
rounding the offense or repercussions of the offense. 46 At 
the presentencing stage of the trial, a broader spectrum of 
evidence becomes relevant because of the broad range of 
valid sentencing considerations, but the Military Rules of 

33 See gellerally Dep't of Army, Reg. No. 27-10, Legal Services-Military iustice, para. 5-25 (I July 1984) [hereinafter cited as AR 27-10]. 

34 Mil. R. Evid. 1101 (a). 

JS See, e.g., United States v. Martin, 20 M.J. 227 (C.M.A. 1985). 

36 MiI. R. Evid. 1101(c) provides that the rules of evidence "may be relaxed in sentencing proceedings as provided under R.C.M. 1001 and otherwise as 
provided in this Manual." R.C.M. 1001(c)(3) provides that the "military judge may, with respect to matters ill extclluatioll or mitigation or both, relax the 
rules of evidence" (emphasis added). R.C.M. lool(d) provides that if the rules of eviMnce are relaxed for the defense during the case in extenuation or 
mitigation, then the rules may be relaxed to the same degree during the prosecution case .;n rebuttal. Nowhere does R.C.M. 1001 authorize relaxation of the 
rules of evidence during the government case in aggravation. 

37 United States v. Martin, 20 M.J. 227, 230 n.5 (C.M.A. 1985); United States v. Wright. 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 
(A.C.M.R. 1984). 

38 United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). Cf, United States v. Ar..:eneauli. 21 M.J. 571 (A.C.M.R. 1985) (The first step is to determine if the 
evidence is relevant, "i.e .• is the evidence important to a determination of a proper sentence."). 

39 Mil. R. Evid. 1101. The Military Rules of Evidence apply to all aspects of the court-martial except those specifically excluded in Mil. R. Evid. 1101. The 
presentencing case in aggravation is not exempted from coverage. 

40 United States v. Martin. 20 M.J. 227 (C. M.A. 1985); United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985). 
The military trial judge should sua sponte apply the Mil. R. Evid. 4'J3 balancing test but is only required to apply the test when the defense objects to the 

offered evidence. United States v. Witt, 21 M.J. 637 (A.C.M.R. 1985); United States v. Green, 21 M.J. 633 (A.C.M.R. 1985). 

41 United States v. Martin. 20 MJ. 227 (C. M.A. 1985). During the presentencing proceeding, the only issue remaining in the trial is the determination of an 
appropriate sentence for the accused. The relevance of evidence offered at that stage of the court-martial must be measured in terms of its probative value in 
proving or disproving a proper sentencing consideration. 

42 See. e.g .• United States v. Sargent, 18 M.J. 331 (C.M.A. 1984); United States v. Vickers. 13 M.J. 403 (C.M.A. 1982). 

43 See. e.g .. United States v. Martin. 20 M.J. at 230 n.4 ("[T]he purpose of the presentencing portion of a court-martial is to present evidence of the relative 
'badness' and 'goodness' of the accused as the primary steps toward assessing an appropriate sentence."); United States v. Wright, 20 M.J. 518 (A.C.M.R. 
1985) (Sentencing evidence is relevant if "it provides insight into the accused's rehabilitative potential, the danger he poses to society, and the need for future 
deterrence."); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). 

44 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984); United States v. Garcia, 18 M.J. 716 
(A.F.C.M.R. 1984). 

45 Court of Military Review decisions typically take a shotgun approach citing multiple grounds to support admissibility without applying a clear methodol
ogy. See. e.g., United States v. Green, 21 M.J. 633 (A.C.M.R. 1985); United States v. Arceneaux, 212 M.J. 571 (A.C.M.R. 1985); United States v. Harrod, 
20 M.J. 777 (A.C.M.R. 1985). 

46 R.C.M. 1001(b)(5) permits the introduction of opinion testimony concerning the accused's rehabilitative potential. Rehabilitative potential is not nn inde
pendent ground for admitting specific acts of misconduct unless the defense first opens the door by exploring specific acts of conduct during cross
examination. Cf, United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985); United States v. Chapman. 20 M.J. 717 (N.M.C.M.R. 1985), petitioll for review 
grail ted. 21 M.J. 306 (C.M.A. 1986). 
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Evidence governing the form of the evidence are not re
laxed during the case in aggravation. ". 

Step One-R.C.M. 1001 (bl 

The key to success for trial counsel is an understanding 
of this three-step methodology combined with an ability to 
articulate a theory of admissibility. The first step is to fit the 
evidence within one of the five categories of aggravation ev
idence enumerated in R.C.M. lOOl(b). 

Data from the charge sheet. As a preliminary matter on 
sentencing, the trial counsel provides the sentencing author
ity with the personal data on the charge sheet "3 concerning 
the accused's pay, time in service, and prior restraint.~· 
ThE trial counsel should verify the accuracy of the data 
with the defense counsel. ~,~ While the normal practice is for 
trial counsel to read this data into the record, ~n a data sheet 
is also acceptable. ~; 

Previous convictions. During the case in aggravation, the 
trial counsel may present evidence of any military or civil
ian conviction the accused has received. S~ Convictions 
already received into evidence as impeachment during the 
trial on the merits can be considered during sentencing 
without being ie-introduced after findings. ~4 Convictions 
may be proven by any evidence admissible under the Mili
tary Rules of Evidence, S~ to include direct testimony by a 

witness with firsthand krlOwledge about the conviction. ~I.> 
documentary evidence from the accused's personnel file. ~~ 
the court-martial promulgating order, H or the actual 
record of trial. H Documentary evidence used to prove a 
comiction must be propedy authenticated. f£' 

Courts-mania} result in a "conviction" once sentence is 
adjudged in the case. M To determine whetller a civilian ad
judication has resulted in a criminal "conviction,'" counsel 
should refer to the law of the civilian jurisdiction where the 
proceeding took place. b:: 

To be admissible, the conviction must occur before com
mencement of the presentencing proceeding. 63 Except for 
summary court-marttal convictions, there is no requirement 
that a comiction be "final" to be admissible. ~ If a convic
tion is pending appellate review. that fact may be brought 
out by the defense as a factor affe~ting the weight to be at
tributed to the conviction. 65 

To be admissible as aggravation evidence. t(:, summary 
court-manial convictions must be "final"6~ and must meet 
"Booker requirements.HH 

Records of summary court-martial convictions must be 
finally reviewed to be admissible. 69 A summary court-mar
tial is finally reviewed when reviewed by a judge advocate 

4" Mil, R. EVld. 1101. But see Cniled States v Martin, 20 M.J. at 230 n.5 C"An appropriate analysiS of proffered government e~'idence on sentencing is first 
to determine ... is the proffered eHdence admissible under either tbe Military Rules of Evidence or the more relaxed rules for sentencing."}. ThiS statement 
by Judge Cox of the Court of Military Appeals is ilIustralive of the confusioll in this area, The rules are not relaxed during the government r.ase in aggrava
lion. The quoted passage from Jfanin is incorrect. 

48 Dep" of Defense. Form N\"o 45&, Charge Sheet (Aug. 1984); MCM, 1984: app, 4. 
-4~ R.C.M. lOOHb)O}. 

!rlThe defense counsel may objfct to data that is materially inacclJrate or incomplete R.C.M. 100!(b)(l). 

~l Dep't of Attny, Pam No 27-9, Military' Judges' Benchbook, parA'. 2-34 i! May 1982) (CI 15 Feb. 1985). 

~z R.C.M. lOOl(b)(l). 

53 R.C.M. 1001 (b)(3.1(A]. 

!4 R.C.M. 1001(1)(2), Fer foundational el~ments necessary to admit prior convictions of the accused as impeachment, see Mil. R. Evid. 609. See generally. 
Gilligan, Credibility of WItnesses Under the Jli1itary Rules of Evidence, 46 Ohio St. LJ. 596, 605-08 (1985). 

55 R.C.M. lOOl(b)(3)(C}. 

~6Id. 

51 Such docun:entary evidence includes Dep't of Army. Form 2-2, Record of Court-Martial Convictions (Nov. 1974) (discussed in United States v. Le
mieux, 13 M,], 969 (A.C.M.R. 1982», and Dep't of Defense, Form No. 493, Extract of Military Records of Previous Con\1ctions (Oct. 1984) (discussed in 
RoC.IvI. l001(b)(3){C) discussion; United States v. Lemieux). 

58 United States v. Hines, I MJ. 623 (A.C.M.R. 1975). 

59 United States \'. Wright, 20 M.J. 518 (A.C.M.R. 1985) (A record of trial can be used to prove a com1ction so long as only relevant portions are consid
ered and the probative value outweighs any prejudicial effect.), See also United States v. Decker, CM 444320 (A.C.M.R. 5 Oct. 1984) (It was error for the 
trial judge to admit over defense objection extraneous materials that accompanied the government's proof of a civili1m conviction. The record of conviction 
impermissibly contained a case chronology showing that bench warrants had been issued after the accused failed to appear and that the accused had plea 
bargained to have additional charges dismissed.). 

60 See generally Mil. R. Evid. sec. IX. 
61 R.C.M. l00I(b)(3)(A). 

62 R.C.M. lOOI(b)(3) analysis. This analysis was taken one step further in United States v. Slovacek, 21 M.J. 538 (A.F.C.M.R. 1985). In Sloyacek, the court 
admitted an Ohio juvenile adjudication as a prior conviction because the Ohio courts would allow the adjudication co be considered during sentencing in 
Ohio courts even though it was not a "conviction" under Ohio law. 

6l Convictions are admissible under R.C.M. lOOI{b)(3)(A) even though the offenses contained therein were com!l\:tted at dates later than the offenses charge 
at tria!. United States v. Hanes, 21 M.J. 647 (A.C.M.R. 1985); United States v. Allen, 21 M.J. 507 (A.F.C.M.R. 1985). 

M R.C.M. lOOl(b){3)(B). 
65Id. 

66 It is important to distinguish the admissibility of summary court-martial convjctions as aggravation from the admissibility of such convictions to invoke 
the excalator clause in the habitual offender provisions of R.C.M. t003(d), or to impeach the accused under Mil. R. Evid. 609. See generally United States v. 
Cofield, 11 M.J. 422 (C.M.A. 1981); United States v. Mack, 9 M.J. 300 (C.M.A. 1980); United States v_ Booker, 5 M.J. 238 (C.M.A. 1978). 

67 R.C.M. lOOl(b)(3)(B). 

68 United Slates v. Booker. 5 M.J. 238 (C.M.A. 1918). 

69 R.C.M. lOOI(b){3)(B). 
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pursuant to RC.M .. 1112.70 If a promulgating order is used 
to prove a summary court~martial conviction, the document 
itself mayor may not contain any entry indicating a final 
review by a judge advocate. 71 Even when finality is not ap
parent on the face of the document, the court will presume 
finality if sufficient time has elapsed since the conviction 
such that review would ordinarily have been completed. 72 

This presumption may be overcome if there is conflicting 
evidence indicating that final review may not have been 
completed. '3 Where such a conflict occurs, the court must 
resolve the is:sue based on all the evidence available. 74 

For a summary cO\lrt-martial conviction to be admissible 
in aggrav(\tion, the accused must have voluntarily con
sented to tria} by summf,ry court-martial and the accused 
must have been affordf'd the opportunity to consult with 
counsel regarding the right to demand trial by special 
court-martial. 75 If the documentary evidence used to prove 
the conviction is annotated with an entry indicating that 
the accused was afforded the opportunity to consult with 
counsel and was afforded the opportunity to demand trial 
by special court-martial, the document establishes a prima 
facie showing of compliance with Booker. 76 If the record of 
conviction does not establish these foundational require
ments, the trial counsel must cure the defect with live 
testimony or supplementary documents that demonstrate 
that the accused was afforded these rights. 77 The military 
judge may not conduct an inquiry of the accused to estab
lish admissibility. 78 

Personnel records reflecting the past military efficiency, 
conduct, performance, and history of the accused. The ser
vice secretaries have the authority to determine which 
personnel records are admissible during the case in aggra
vation. 79 Army Regulation 27-10 provides the folluwing 
guidance for Army courts-martial: 

Personal data and character of prior service of the ac
cused. Trial counsel may, in his or her discretion, 
present to the military judge (for use by the court-mar
tial members or military judge sitting alone) copies of 
any personnel records that reflect the past conduct and 

performance of the accused, made or maintained ac
cording to departmental regulations. Examples of 
personnel records that may be present include-

(1) DA Form 2 (Personnel Qualification Record-Part 
1) and DA Form 2-1 (Personnel Qualification 
Record-Part 2). 

(2) Promotion, assignment, and qualification orders, if 
material. 

(3) Award orders and other citations and 
commendations. 

(4) Except for summarized records of proceedings 
under Article 15 (DA Form 2627-1), records of pun
ishment under Article 15, UCMJ, from any file in 
which the record is properly maintained by regulation. 

(5) Written reprimands or admonitions required by 
regulation to be maintained in the MPRJ or OMPF of 
accused. 

(6) Reductions for inefficiency or misconduct. 

(7) Bars to reenlistment. 

(8) Evidence of civilian convictions entered in official 
military files. 

(9) Officer and enlisted efficiency reports. 

(10) DA Form 3180 (Personnel Screening and Evalua~ 
tion Record). 

These records may include personnel records con~ 
tained in the OMPF or located elsewhere, unless 
prohibited by law or other regulation. Such records 
may not, however, inc1urle DA Form 2627-1 (Summa.
rized Record of Proceedings under Article 15, 
UCMJ).BO 

Prudent trial and defense counsel should do £ complete 
review of all documents contained in the accused's person
nel files and should not limit their investigation to the 
documents enumerated in AR 27-10. "Other documents" 
not listed in AR 27-10 may be admissible iu aggravation if 

7°R.C.M. lOOI(b)(3)(B) indicates that a review must be completed under "Article 65(c)." Because Article 65(c) was deleted from the Uniform Code of 
Military Justice when the Military Justice Act of 1983 went into effect, the drafters probably intended for summary court-martial convictions to become final 
after review by a judge advocate pursuant to R.C.M. 1112. 

71 The copy of the promulgating order often contains the judge advocate's stamp and signature. 

72 United States v. Graham, 1 M.J. 308 (C.M.A. 1976) (the promUlgating order was five years old). See also United States v. Hines, 1 M.J. 623 (A.C.M.R. 
1975) (Eight months was enough time lapse to constitute prima facie showing of final review for a special court.-martia1.). 

73 See, e.g., United States v. Reed, 1 M.J. 166 (C.M.A. 1975) (absence of supervisory review entry on DA Form 20B overcame the promulgating order's 
prima facie showing of finality); United States v. Hancock, 12 M.J. 685 (A.C.M.R. 1981) (absence of supervisory review entry on DA Form 2-2 overcame 
promUlgating order's presumption of finality). 

74 See, e.g., United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982) (Although the DD Form 493 had an entry showing that the conviction was final, the 
DA Form 2-2, from which the DD Form 493 was supposed to be prepared, did not have any entry showing review had been completed. The DA Form 2-2 
was thus held to be controlling.). 

75 United States v. Booker, 5 M.J, 238 (C.M.A. 1978) (Booker only applies to summary court-martial convictions after 11 October 1977). See, e.g., States v. 
Syro, 7 M.J. 431 (C.M.A. 1979) (Booker applies to records of summary court-martial introduced as personnel records reflecting past conduct and perform
ance for purpose of aggravation.). 

76 United States v. Alsup, 17 M.J. 166 (C. M.A. 1984). 

77United States v. Kuehl, 11 M.J. 126 (C.M.A. 1981) (A supplemental advice form attached to the summary court-martial conviction satisfied Booker 
requirements.). 

78 United States v. Sauer, IS M.J. 113 (C.M.A. 1983). Prior to 1983, there were a number of military cases that held that, during the nentencing phase of the 
trial, the military judge could ask the accused questions to supply information establishing the admissibility of documentary evidence. United States v. 
Spivey, 10 M.J. 7 (C.M.A. 1980); United States v. Mathews, 6 M.J. 357 (C.M.A. 1978). In Sauer, the Court of Military Appeals e;;pressly reversed this line 
of cases based on the Supreme Court decision in Estelle v. Smith, 451 U.S. 454 (1981). 

79R.C.M. l001(b)(2). 

80 AR 27-10, para. 5-25. Other service regubtions are cited in Gilligan, Character Evidence, 109 Mil. L. Rev. 83, 10.16 (1985). 
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they reflect the character of the accused's prior service and 
otherwise meet evidentiary foundation requirements. 81 

Other documents, such as the accused's enlistment forms, 
may be a valuable source of information for either side and 
may contain information useful during the government's 
case in rebuttal. 82 

"Personnel records" are not limited to documents con
tained in files officially designated as "personnel files" but 
may include documents contained in other files such as the 
accused's finance records, reenlistment records, or confine
ment records. 83 

There are several limitations on admissibility of person
nel documents. The primary limitation is that the copy 
introduced in court must be maintained in accordance with 
service regulations. 84 This requirement relates both to sub
stantive procedures used in creating and processing the 
personnel record and to technical irregularities apparent on 
the face of the document offered into evidence. 8s 

A second limitation is that documents introduced from 
the accused's personnel file must be properly 
authenticated. 86 

Third, personnel records prepared solely for use in the 
aggravation portion of a court-martial rather than for legiti
mate regulatory purposes are inadmissible. 87 

A fourth limitation relates to the completeness of the 
document. lf the documentary evidence being introduced in 
aggravation is incomplete, the defense counsel may, 

through a timely objection, compel the trial counsel to 
present a complete document. 88 If the trial counsel in
troduces a portion of the accused's personnel records as 
aggravation evidence, the defense may, through a timely 
objection, compel the trial counsel to present the complete 
personnel file to include documents favorable to the ac
cused. 89 Although the rule of completeness cases have 
involved objections to aggravation evidence, the rule applies 
to the introduction of defense evidence as well. There are 
two practical consequences of invoking this rule of com
pleteness at trial. First, the party forced to introduce 
documents favorable to their opponent is deprived of the 
opportunity to rebut those documents. Second, if the offer
ing party does not have the entire file available at trial, it 
may be faced with the tactical dilemma of taking a delay in 
the trial or foregoing introduction of its own documents. 

Fifth, the defense may usually object to the admission of 
documents containing inaccurate information. 90 The ac
cused may not re-litigate at trial his or her gUilt or 
innocence regarding any misconduct mentioned in a per
sonnel record, but the accused is free to deny his or her 
guilt of the misconduct for which an action was taken. 91 

Finally, personnel documents may not be used as a 
"backdoor" means of introducing otherwise inadmissible 
unfavorable information about the accustld. 92 Although it 
is unclear how far the trial judge must go in ferreting out 
"backdoor" references to inadmissible information, the saf
est approach would be to redact collateral references to any 

81 See, e.g., United States v. Haslam, CM 446000 (A.C.M.R. 26 Nov. 1984) (Documents reflecting the accused's removal from the Personnel Reliability 
Program are admissible as "other personnel documents."). 

82 See. e.g., United States v. Owens, 21 M.J. 117 (C.M.A. 1985) (Trial counsel could impeach the accused's sworn testimony on the merits by cross-examin
ing the accused about omissions from his sworn warrant officer application form.). 

83 See. e.g., United States v. Perry, 20 M.J. 1026 (A.C.M.R. 1985) (DD Form 508, which documented an approved recommendation for disciplinary action 
against the accused for disobeying a lawful order while the accused was in pretrial confinement, was admissible as a personnel record reflecting past military 
conduct.). 

84 R.C.M. 100 I (b)(2). 

8S See. e.g., United States v. Negrone, 9 M.J. 171 (C.M.A. 1980); United States v. Mack, 9 M.J. 300 (C.M.A. 1980). 

86 Mil. R. Evid., sec. IX. 

87 See United States v. Boles, 11 M.J. 195 (C.M.A. 1981) (administrative reprimand hurriedly prepared specifically for u~e in a court-martial violated regula
tory provisions that defined reprimands as "corrective management tools"); United States v. Dodds, 11 M.J. 520 (A.F.C.M.R. 1981) ("The fact that a matter 
is properly entered into the accused's personnel records .• ,does not necessarily mean that the entry is also admissible in a court-martial. The military judge 
should exercise sound discretion in electing whether or not to admit such material. . . . For example, matters may, on balance, seem too remote to be pro
bativei appear to have been 'manufactured,' after the accuser had knowledge of the offenses charged, by those zealous to portray the accused as unfit; or be 
so insignificant as to suggest that the accused is not receiving even handed treatment."). 

Bllt see United States v. Hagy, 12 M.J. 739 (A.F.C.M.R. 1981) (Filing of reprimand on the day of trial did not affect admissibility where the subject mat
ter was appropriate under applicable regulatory standards). 

88 R.C.M. lool(b)(2). In United States v. Morgan, 15 M.J. 128 (C.M.A. 1983) the Court of Military Appeals held that if the defense counsel objected to the 
trial counsel's presentation of a portion of the accused's personnel file, the tri'll counsel could be compelled to introduce the entire file. to include personnel 
documents containing information favorable to the accused. The drafters of the 1984 Manual specifically intended for R.C.M. lool(b)(2) to limit the applica
tion of the Morgan "rule of completeness" to incomplete documents. See R.C.M. l001(b)(2) analysis. 

89 United States v. Salgado-Agosto, 20 M.J. 238 (C.M.A. 1985); United States v. Morgan, 15 M.J. 128 (C.M.A. 1983). In Salgado-Agosto. the Court ofMili
tary Appeals reaffirmed its rule of completeness announced in Morgan. The court noted that the presentencing procedure of the Manual were the specific 
provisions interpreted in Morgan, but then went on to hold that Mil. R. Evid. 106 provided an independent basis for the rule of completeness. Mil. R. Evid. 
106 provides: "When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require that party at that time to intro
duce any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it." (emphasis supplied). 
Salgado-Agosto and Morgan makes the entire personnel file a "writing" under Mil. R. Evid. 106. Salgado-Agosto. 20 M.J. at 239. See also United States v. 
Hardy, 21 M.J. 949 (A.F.C.M.R. 1986) (government must also offer favorable information or withdraw derogatory information). 

90R.C.M. lool(b)(2). 

91 United States v. Balcom, 20 M.J. S58 (A.C.M.R. 1985); United States v. Hood, 16 M.J. 557 (A.F.C.M.R. 1983). 

92 Compare United States v. Brown, II M.J. 263 (C.M.A. 1981) (Reference to three inadmissible Article ISs in an otherwise admissible bar to reenlistment 
constituted prejudicial error) with United States v. Dalton, 19 M.J. 718 (A.C.M.R. 1984) (Enclosures to a bar to re-enlistment such as counselling statements 
and military police reports were admissible as part of the document.). 
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Article 15 or summary court-martial conviction that is not 
otherwise admitted into evidence. 93 

One record often introduced is nonjudicial punishment. 
Records of nonjudicial punishment must be properly au
thenticated. 94 and must be prepared and maintained in 
accordance with the applicable service regulations. 9s In ad
dition, records of nonjudicial punishment are admissible 
only if the accused was afforded the opportunity to consult 
with counsel and was given the opportunity to demand trial 
by court-martial. 96 A properly completed DA Form 
2627 97 carries with it a prima facie showing of compliance 
with these "Booker requirements." 98 If the DA Form 2627 
fails to establish Booker compliance, there are two alternate 
methods of estabiishing this foundation: The trial counsel 
may present the live testimony of witnesses who have first
hand knowledge that the accused was afforded the 
opportunity to consult with counsel and demand trial by 
court-martial; 99 or the trial counsel may introduce a sup
plementary rights advisement form. This form may be used 
prior to the imposition of nonjudicial punishment to inform 
the accused that these rights were available. It carries with 
it a rebuttable presumption that the rights were either exer
cised or waived. 100 

The military judge may not question the accused to es
tablish compliance with Booker,lol and the accused 
probably cannot be forced to stipulate to the admissibility 

of a record of nonjudicial punishment as a condition of a 
pretrial agreement. 102 

The Manual provides for the presentation of "personnel 
records of the accused/' 103 If a document is being offered, 
the trial counsel may present the testimony of a witness to 
establish the foundation for the document's admissibility. 
The government may not, however, present evidence of the 
accused's past military efficiency, conduct, performance and 
history solely through the testimony of witnesses. 104 

Circumstances directly relating to the offense. Regardless 
of the accused's plea, lOS after findings of guilty, the trial 
counsel may present evidence that is directly related to the 
circumstances surrounding the offense and evidence con
cerning the repercussions of the offense. 106 It is useful to 
think of these as two separate and distinct theories of ad
missible aggravation evidence. Each is the subject of 
current case law development portending greatly expanded 
opportunities for the trial counsel to bring un~harged mis
conduct to the attention of the sentencing authority. 

The courts have been innovative in defining the "circum
stances directly relating to the offense." The phrase 
encompasses much more than a factu:il rendition of how 
the charged offense was committed, or factual details not 
pled or proven during findings such as the street value of 

93 The clearest case of error is represented by United States v. Warren, 15 M.J. 776 (A.C.M.R. 1983). In Warrell, the trial counsel attempted to introduce 
evidence of the accused's summary court-martial conviction but was precluded from doing so because the documents failed to show Booker compliance. The 
trial counsrl was then permitted to introduce DA Form 2-1, which indicated that the accused had been a trainee at the U.S. Army Retraining Brigade. The 
court held that once evidence of a summary court-martial conviction had been ruled inadmissible because of non-compliance with Booker, the government 
could not introduce backdoor evidence of that conviction through other personnel documents. 

In United States v. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982), the court seemed to create a more rigorous standard. In Jaramillio, the trial counsel also 
introduced a DA Form 2-1 that indicated that the accused had been a trainee at the U.S. Army Retraining Brigade. Unlike the situation in Warren, there 
was no apparent indication in Jaramillio that the accused's retraining was the result of a summary court-martial or, if it was, that the s~mmary court-martial 
conviction would have been inadmissible. The court held that it was nevertheless error to admit that portion of the document. 

Not all uncharged misconduct contained in personnel documents must be redacted. This requirement probably applies only to evidence of nonjudicial 
punishment and summary court-martial convictions where there is no showing of Booker compliance or to misconduct which is specifically ruled inadmissi
ble on other grounds. See, e.g., United States y. Copeland, SPCM 20818 (A.C.M.R. 11 Jan. 1985) (It was error to admit a personnel document reflecting a 
reduction in grade occasioned by an inadmissible vacation of a suspended Article 15.); United States \. Jaramillio, 13 M.J. 782 (A.C.M.R. 1982) (References 
to periods of absence without leave contained on the DA Form 2-1 do not have to be redacted.). 

94 Mil. R. Evid. Sec. IX. 

9sR.C.M. 1001(b)(2). See. e.g., United States v. Negrone, 9 MJ. 171 (C.M.A. 1980); United States v. Mack, 9 M.J. 300 (C.M.A. 1980). Admission of an 
illegible DA Form 2627, Record of Proceedings Under Article 15, UCMJ (Aug. 1994), may constitute plain error requiring sentence reassessment even in 
the absence of a defense objection at trial. See United Slates v. Dyke, 16 M.J. 426 (C. M.A. 1983). 

But see United States v. Sanders, CM447449 (A.C.M.R. 13 Dec. 1985) (Not error to admit DA Form 2627 which did not contain matters submitted in 
support of the appeal); United States v. Hufnagel, SPCM 21479 (A.C.M.R. 20 Nov. 1985) (Not error to admit "duplicate original" ofDA Form 2627 in 
place of copy supposed to be filed in the unit personnel file.): United States v. Sager, SPCM 21627 (A.C.M.R. 18 Nov. 1985) (Not error to admit DA Form 
2627 which failed to reflect the copy number). 

96 United States v. Mack, 9 M.J. 300 (C. M.A. 1980); United States v. Booker,S M.J. 238 (C.M.A. 1978). These requirements need not be demonstrated if 
the accused was embarked on a vessel. Mack, 9 M.J. at 320. 

97 For procedures used to administer nonjudicial punishment, see generally AR 27-10, ch. 3. A sample of DA Form 2627 is found at fig. 3-2. 

98 United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984): United States v. Mack, 9 M.J. 300 (C.M.A. 1980). 

99 The trial counsel cannot present evidence of the accused's nonjudicial punishment through a witness whose testimony is hearsay. United States v. McGill, 
15 M.J. 242 (C.M.A. 1983). 

100 United States v. Wheaton, 18 M.J. 159 (C.M.A. 1984). 

101 United States v. Sauer, 15 M.J. 113 (C.M.A. 1983): United States v. Cowles, 16 M.J. 467 (C. M.A. 1983) (The prohibition against a military judge inquiry 
applies to guilty plea cases as well as contested cases.). But see United States v. Hardy, 21 M.J. 198 (C. M.A. 1986) where judge's inquiry was unnecessary as 
the documents were complete on their face, no error to admit the documents). 

102 See supra notes 14-27 and accompanying text. The court of military review'S "serious doubts" are probably misplaced at least insofar as the government 
wants the defense to stipulate to past nonjudicial punishment that was in fact administered in full compliance with applicable regulations. 

103 R.C.M. 1001 (b)(2). 

I04United States v. Yong, 17 M.J. 671 (A.C.M.R. 1983). But see United States v. Albritton, SPCM 18914 (A.C.M.R. 28 Dec. 1983) (Proving an Article 15 
through oral testimony alone was permissible). 

105 United States v. Vickers, 13 M.J. 403 (C. M.A. 1982). 

106R.C.M. 100 1 (b)(4). 

JULY 1986 THE ARMY LAWYER .. DA PAM 27-50-163 13 



the illegal drugs possessed 107 or the black market value of 
merchandise possessed in violation of regulations. 108 In
stead, the "circumstances directly relating to the offense" 
may include collateral matters indirectly related to the 
charged offenses and uncharged misconduct that circum
stantially relates to the accused's state of mind regarding 
the charged offenses. 

Whe.n the trial counsel attempts to introduce an expan
sive factual account of the events leading up to the charged 
offense, the court must draw a line between circumstances 
directly relating to the offense and circumstances that only 
indirectly or tangentially relate to the offense. This issue 
most commonly arises in the context of drug offenses. In a 
typical drug case, the accused sells illegal drugs to a confi
dential informant or covert agent. The sale is generally 
accompanied by negotiations and perhaps a series of other
wise "innocent" informal contacts designed t:> cultivate a 
relationship of trust. During these discussions, the accused 
often admits to past uncharged drug transactions and ex
presses a willingness to engage in future illegal transactions. 
The trial counsel obviously would like to have this un
charged misconduct admitted in aggravation as 
circumstances directly relating to the charged offenses. 

The court decisions that address this issue tend to be fact 
specific and fail to set out precise guidance on when drug 
negotiations are admissible aggravation evidence. 109 If a 
general rule can be distilled from the cases it seems to be 
that the accused's statements are admissible as res gestae if 
they are inextricably related in time and place to the 

charged offense or to the negotiated arrangements lead'ug 
to the charged offense. 110 General negotiations, statements 
made during the course of social contacts designed to culti
vate trust between the accused and the agent, or statements 
made by the accused after apprehension are not admissible 
under the res gestae theory. III 

Prior to 1985, there was disagreement among the courts 
of review about whether uncharged misconduct, which 
would have been admissible for a limited purpose duririg 
the case-in-chief, was admissible for the first time durin~ 
presentencing pursuant to Mil. R. Evid. 404(b). 112 In a con
tested case, uncharged misconduct admitted for a limited 
purpose during the case-in-chief could be considered by the 
sentencing authority in deciding an appropriate sentence. 113 
Some court of military review judges reasoned that in a 
guilty plea case, the sentencing authority should have no 
less information available and hence uncharged misconduct 
was automatically admissible during presentencing if the 
evidence would have been admissible during the merits pur
suant to Mil. R. Evid. 404(b).114 Other court of military 
review judges took the opposite position, holding that un
charged misconduct which would have been admissible for 
a limited purpose during the case-in-chief was never admis
sible during presentencing of a guilty plea case because the 
only purpose of such evidence was to show that the accused 
was a bad person. 115 

The Court of Military Appeals resolved the issue in Unit
ed States v. Martin 116 by applying a three-step methodology 

107 See, e.g., United States v. Witt, 21 M.J. 637, 640 (A.C.M.R. 1985) ("In interpreting what type of evidence is 'directly related to' a given offense, this 
court will liberally construe R.C.M. 1001 (b)(4)."). 

108 United States v. Hood, 12 M.J. 890 (A.C.M.R. 1982). 

109 Compare United States v. Reynolds, CM 444270 (A.C.M.R. 29 Feb. 1984) with United States v. Acevedo, CM 444146 (A.C.M.R. 14 May 1984), United 
States v. Harris, CM 444086 (A.C.M.R. 27 Dec. 1983), United States v. Van Boxel, SPCM 18605 (A.C.M.R. 9 Sept. 1983), and United States v. Farwell, 
SPCM 18791 (A.C.M.R. 15 July 1983). 

In Reynolds, the accused pled gUilty to possession and distribution of marijuana. As aggravation, the government introduced the testimony of the under
cover agent who negotiated the chArged distribution. The agent testified that, during the negotiations, the accused said he could not reduce his price because 
he had already sold some marijuana earlier that day at the offered price. When the agent inquired about possible future sales, the accused stated he would 
soon be picking up a large quantity of marijuana and could sell the agent a quarter pound for $175. The court held that because these statements were made 
during the negotiations concerning the charged offenses, they were res gestae inextricably related in time and place to the charged offense. 

1n Acevedo, the accused also pled guilty to possession and distribution of marijuana. During presentencing, the trial counsel introduced two statements the 
accused made outlining his role as a drug dealer over a five month period. The court held that because the statements were general and provided no direct 
nexus with the charged offense, they were not admissible as res gestae. It is not clear whether these statements would have been admissible if they had made 
it clear that the charged offenses occurred during the five month period of drug dealing mentioned in the statements or if the accused's statements had been 
made contemporaneous with the negotiations concerning the charged offenses. 

In Van Boxel, the accused pled guilty to possession and sale of LSD. The government aggravation evidence consisted of testimony that at the time the 
charged offenses occurred the accused expressed a Willingness to sell LSD at some undisclosed future time. The court held that this was inadmissible aggra
vation concerning uncharged misconduct unrelated to the charged offense. 

110 See, e.g., United States v. Doss, SPCM 19552 (A.C.M.R. 5 Mar. 1984) (After the accused sold the drugs he told the agent "he would have more to sell 
on Friday." This uncharged misconduct was admissible because the statement was very specific in nature, and was contemporaneous with the charged of
fense.); United States v. Carfang, 19 M.J. 739 (A.F.C.M.R. 1984) (During negotiations with an undercover agent and a confidential informant, the accused 
stated he was able to get "coke," "grass," "speed," and "acid." These statement were held to be so closely intertwined with the charged offense as to be part 
and parcel of the entire chain of events.); United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1983), certificate for review dismissed, 21 M.J. 407 (C.M.A. 
1986). (During preliminary negotiations which eventually lead to the charged cocaine sale, the accused told the agent that he knew of terrorist groups who 
would be willing to purchase stolen military night vision goggles.) 

111 See supra note 109. 

112 Compare United States v. Silva, 19 M.J. 501 (A.F.C.M.R. 1984), United States v. Keith, 17 M.J. 1078 (A.F.C.M.R. 1983), certificate for review dismissed, 
21 M.J. 407 (C.M.A. 1986), United States v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983), United States v. Taliaferro, 2 M.J. 397 (A.C.M.R. 1975), alld United 
States v. Potter, 46 C.M.R. 529 (N.C.M.R. 1972) witlt United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985), alld United States v. Thill, CM 444507 
(A.C.M.R. 13 July 1984). 

113 R.C.M. 1001(1)(2). 

114 See. e.g., United States v. Harrod, 20 M.J. 777 (A.C.M.R. 1985). 

115 See, e.g., United States v. Silva, 19 M.J. SOl (A.F.C.M.R. 1984); United States v. Martin, 17 M.J. 899 (A.F.C.M.R. 1983). 
116 20 M.J. 2'27 (C. M.A. 1985). Accord United States v. Silva, 21 M.J. 336 (C.M.A. 1986). But see United States v. Green, 21 M.J. 633 (A.C.M.R. 1985) 
(The Army Court of Military Review sanctioned the admissibility of uncharged misconduct during sentencing because it would have been admissible 011 the 
merits pursuant to Mil. R. Evid. 404(b), even though the Court of Military Appeals had rejected that approach four months earlier in Martill.). 
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outlined in this article. 117 The first step is to determine 
whether the uncharged misconduct is a circumstance di
rectly relating to the offense. If the uncharged misconduct 
tends to prove the accused's state of mind at the time of the 
offense, that is arguably a circumstance directly relating to 
the charged offense. The second step is to ensure that the 
offered evidence is in a form admissible under the Military 
Rules of Evidence. Finally, the evidence should be tested 
for relevance by applying the balancing test of Mil. R. Evid. 
403. The accused's motive for committing the crime will 
generally be a relevant sentencing consideration helpful in 
understanding the relative seriousness of the crime, assess
ing the rehabilitative potential of the accused, and 
predicting the likelihood of future misconduct. 118 The po
tential prejudice to the accused lies in the possibility that 
the sentencing authority will improperly punish the accused 
for the acts of uncharged misconduct. In each case, the bal
ancing test is properly left to the sound discretion of the 
trial judge. 119 

In a number of Army Court of Military Review deci
sions, uncharged misconduct has been ruled admissible 
aggravation evidence because it was probative of the ac
cused's attitude toward the charged offense. 120 These cases 
employed a two-step theory of relevance. First, the ac
cused's attitude toward the charged offense was a 
circumstance directly related to the offense. Second, evi
dence that the accused committed similar offenses in the 
past or expressed a willingness to commit similar offenses in 

117 In Martin, Judge Cox described the proper methodology as follows: 

the future was circumstantial evidence probative of the ac
cused's attitude toward the cho!lrged offense. 121 

This theory of aggravation can be used to bring a great 
deal of uncharged misconduct to the attention of the sen
tencing authority. The key limitations on admissibility are 
that the uncharged misconduct must be similar to the 
charged offense, 122 the evidence offered must be in an ad
missible form, 123 and the probative value of the evidence 
must outweigh its prejudicial effect. 124 In the typical drug 
case, for example, the admissions the accused makes during 
the negotiations leading up to the drug sale will be admissi
ble to show that the accused's attitude toward illegal drugs 
demonstrates a lack of rehabilitative potential and a sub
stantial likelihood of future drug involvement necessitating 
lengthy incarceration. 

In addition to evidence about the accused, the trial coun
sel can present a broad spectrum of victim impact evidence 
during the case in aggravation. The drafters of the 1984 
Manual encouraged an expansive interpretation for victim 
impact evidence, providing that: 

Evidence in aggravation may include evidence of fi
nancial, social, psychological, and medical impact on 
or cost to any person or entity who was the victim of 
an offense committed by the accused and evidence of 
significant adverse impact on the mission, discipline, or 
efficiency of the command directly and immediately re
sulting from the accused's offense. 125 

An appropriate analysis of proffered government evidence on sentencing is first to determine if the evidence tends to prove or disprove the existence of a 
fact or facts permitted by the sentencing rules. . . . If the answer is yes, then is the proffered evidence admissible under either the Military Rules of 
Evidence or the more relaxed rules for sentencing. . . . Of course, the military judge must apply the Mil. R. Evid. 403 test to determine if the prejudi
cial effect of the evidence outweighs the probative value. 

20 M.J. at 230 n.5. 

118 In Martin, Chief Judge Everett illustrated the application of these standards to a drug distribution case by opining that it would be helpful to "the sen
tencing authority to learn whether the a~cused distributed the drug to a friend as a favor or whether he did so as part of a large business that he operated." 
Martin, 20 M.J. at 232. 

It is important to note that when the military trial judge applies the Mil. R. Evid. 403 balancing test, "the probative value" of the evidence refers to the 
tendency of the evidence to prove a valid sentencing matter, not just the tendency of the evidence to prove one of the items listed in Mil. R. Evid. 404(b). For 
example, evidence of uncharged misconduct tending to prove "motive" may be relevant to deciding an appropriate sentence, but uncharged misconduct 
tending to prove "opportunity to commit the offense" will not generally be relevant during sentencing. Cf, United States v. Harrod, 20 M.J. 777 (A.C.M.R. 
1985). 

ll~United States v. Martin, 20 MJ. 227,230 (C.M.A. 1985) (Military trial judges exercise their discretion in applying Mil. R. Evid. 403 balancing test; court 
of military review can substitute its own balancing if the trial judge abused his or her discretion.); United States v. Witt, 21 M.J. 637, 642 (A.C.M.R. 1985) 
(The accused has the burden of going forward with conclusive argument that the trial judge abused his discretion in applying the balancing test.). 

120 United St'ltes v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). 
In Wright, the accused pled guilty to distribution and attempted distribution of cocaine. During presentencing, the trial counsel offered the record of trial 

from the accused's prior court-martial where he was convicted of marijuana offenses. The record of trial included portions in which the accused expressed 
remorse for his drug involvement, and the military judge admonished the accused that he was being given a second chance to make it as a soldier. The Army 
Court of Military Review specifically declined to apply an overly restrictive definition to the phrase "evidence directly related to the offense for which an 
accused has been convicted" and instead held that "an accused's attitude toward his offense is a fortiori related to that offense and is relevant in determining 
an appropriate sentence as it provides insight into the accused's rehabilitative potential, the danger he poses to society, and the need for future deterrence." 
Wright, 20 M.J. at 520. 

In Pooler, the accused pled guilty to possession and distribution of marijuana. In aggravation, the government introduced testimony that the accused was 
willing to engage in a future drug transaction. The court upheld the admissibility of this uncharged misconduct based on the following rationale: 

A criminal state of mind is a fundamental component of our society's definition of crime. . . . [1]t follows that a person's attitude toward the cr.lme of 
which he has been convicted is directly related to that offense. Evidence of the offender's attitude toward similar offenses, past or future, is mliable 
circumstantial evidence, and often the only available evidence, on this issue. . . . [T]he relevance to the sentencing process of an offender's attitude 
toward his offense can hardly be exaggerated. . . . [It impacts on the] . . . rehabilitation of the offender, protection of society from the offendel:, and 
deterrence of the offender. 

Pooler, 18 M.J. at 833. 

121 United States v. Wright, 20 M.J. 518, 521 (A.C.M.R. 1985) ("[W]e do not suggest that sentencing authorities may consider information similar to the 
type at issue from a trial involving a different and unrelated offense."). 

122 United States v. Wright, 20 M.J. 518 (A.C.M.R. 1985); United States v. Pooler, 18 M.J. 832 (A.C.M.R. 1984). If the accused is convicted of a drug 
related offense, any other drug related offense is probably "similar" even if it involves a different category of drug or a different type of transaction. 

123 Mil. R. Evid. 110 1 (a). 

124 Mi!. R. Evid. 403. 

125 R.C.M. 1001(b)(4) discussion. 
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~~~~--~~~~~-~~ -~--~~ --------

The appellate cOUlts have been liberal ::~ in sanctioning 
a wide variety of evidence in each of the areas cited in the 
Manual. "Financial impact" can include anything from the 
hospital costs paid by the \'ictim of an assault, ~~. to evi
dence establishing the black market value of items illegally 
possessed overseas. ::< "Social impact" can include either 
specific past impacts -- such as testimony concerning the 
loss felt by a family or community for a homicide victim, ;;~ 
or potential impacts - such as expert testimony concerning 
the general effects of rape trauma on a rape victim's social 
life. ne "Psychological impact" can include mental anguish 
felt by a victim, ;>: by a victim's family, P: by a victim's. 
community, :J.' or by a victim's military unit. :,4 Mental 
trauma suffered by a victim can include the indignity and 
humiliation the victim experiences by having to testify at 
trial. m ".Medical impact" includes actual injuries others 
suffer as a result of the accused's charged offenses Dt- and 
evidence concerning the potential for such injuries. W Fi
nally, the courts have recognized that many crimes 
directly l'~ and indirectly B'i impact on the military unit's 
discipline and mission. 

There must be a reasonable connection between the ac
cused's offense and the alleged impact. but it is not 
necessary to shO\v that the impact \vas foreseeable. "Reper
cussions of an offense" are admissible in aggravation if the 
accused's misconduct "reasonably can be shown to have 
contributed to those effects." :.;" 

Evidence of rehabilitative potentiaL As part of the case in 
aggravation, the trial counsel can present opinion testimony 

m See. e.g .• L"nited Stales v. Harrod. 20 MJ. Tn (A.C.M.R 1985). 

127 RC.~L lOOHbll4l discus~ion. 

concerning the character of the accused's past duty per
formance and the accused's rehabilitative potential. HI The 
trial counsel cannot explore specific incidents of misconduct 
during direct. examination, but if the defense inquires into 
specific instances of conduct during cross-examination, the 
"door would be open" for the trial cOllnsel to explore spe
cific incidents of misconduct during re-direct. l~! \Vitnesses 
can express an opinion that the accused has no rehabilita
tive potential based solely on the seriollsness of the charged 
offense. I·U 

Step Two-Proper Form 

Although evidence may fit one of the required categories 
listed in R.C.M. lOOl(b). it may still be inadmissible be
cause it is in an improper form, or violates one of the rules 
against hearsay or privilege. Prior convictions must be 
proved by use of a proper method; documents from the ac
cused personnel files must be properly authenticated. Other 
infirmities in the form of the evidence may exist that render 
the evidence inadmissible. 

In United States \'. Henson,l-H the accused, a first ser
geant, pled guilty to violation of regulations by using his 
unit's orderly room to sell used automobiles. The govern
ment sought to introduce evidence that the accused had 
discussed his business arrangements with an attorney and 
was fully aware that he was acting illegally. This evidence 
clearly satisfied step one; it fit \vithin R.C.M. lOOl(b)(4) as 
a circumstance directly related to the offense, In ruling the 
evidence inadmissible, the Army Court of Military Review 
focused on the form of evidence. Finding that the testimony 

128 L"mled States v. Hood. 12 ~U. 890 (A.C~LR 1982) iPermis~lblc aggra\ation included "expert" testimony from a Criminal Investigation Division agent 
that the accused could double or triple his money b) selling the illegally possessed goods on th'! black market.). 

u~ L"nited States "'. Pearson. 17 M.J. 149 (C.~I.A. 19S·n. While aggravation evidence properly includes the impact of the crime on the victim. the victim's 
family. etc., the sentencing authonty cannot impose a punishment to satisfy the desires of others. 

DfJt:nited Slates~. Hammond. 17 !vI.1. 218 (C.M.A. 1984). 

HI L"nited States \. ~Iarshall. 14 M.J. 157 (C~1.A. 1982) (psy.:hologicaJ evidence concerning the long term residual efiects the rape is likely to have on the 
victim); L"nited States v. Body. CM 446257 (A.C.M.R 8 Apr. 1985) (mental anguish and suffering of child victim who had been raped and sodomized). 

mL"nited States \. Pearson, 17 M.J. 149 (C.~I.A. 1984) (impact that death of child due to accused's negligent homicide had on the victim'S family 
members). 
l'~ !d. 

IJ.! ld. 

!3S United States v. Garcia. 18 M.J. 716 (A.F.C.M.R. 1984). 

136 United States \. Sargent. 18 MJ. 331 (C.M.A. 1984) (drug purchaser'S drug overdose death resulting from the accused's sale or transfer of illegal drugs). 

H' United States v. Witl. 21 ~f.J, 637 (A.C.M.R. 1985) (expert testimony concerning the potential psychiatric consequences of taking LSD); United States v. 
Needham, 19 M.J. 614 (A.F.C.M.R. 1984) (Dep't of Justice periodical tracing the history. use. and physical/psychological effects of illegal drugs); United 
States v. Corl. 6 M.J. 914 (N.C.M.R. 1979). 

HlIUnited States v. Vickers, 13 M.J. 403 (C.M.A. 1982) (the effects that the accused's charged disobedience of orders had in exacerbating a larger 
disruption). 

n9 United States v. Fitzhugh. 14 M.J. 595 (A.F.C.M.R. 1982) (e/fect that the accused's removal from the Personnel Reliability Program had on the unit's 
military mission), Cf. United States Y. (' en. 20 M.J. 770 (A.F.C.M.R. 1985) (The fact that thr accused lied about his involvement in criminal activity was 
not admissible to show that the inveSl1gatl\e agency had to expend additional resources to solve the crime.). 

J40 United States v. Witt. 21 M.J. 637 (A.C.M.R. 1985). In Witl. the accused was convicted of unlawfully distributing LSD. Durmg presentencing, the trial 
counsel introd ~ed e ... idence that one of the soldiers who ingested the accused's LSD went wild and stabbed other soldiers with a knife. The court held that, 
although the accused should not be "held responsible" for a ~Iever·ending chain of repercussions from the sale of LSD. it was proper for the government to 
introduce evidence of repercussions that were reasonably linked to the accused's offense. The foreseeability of the repercussions was irrelevant. 

141 R.CM. lOOl(b){5). 

1421d. Obviously, the military judge has broad discretion in limiting collateral inquiries into specific instances of conduct. 

143 United States v. Horner, SPCM 21591 (A.C.M.R. 31 Oct. 1985) (A government witness can base his or her opinion about the accused's rehabilitative 
potential solely on the seriousness of the offense. e.g .• distribution of marijuana. Lack of personal knowledge about the accused gees to the weight to be 
accorded the opinion.). Accord Vnited States v. Boughton. 16 M.J. 649 (A.F.C.M.R. 1983) (The witness' opinion can be based on reports provided by 
subordinates). 

14.120 M.J. 620 (A.C.M.R. 1985). 
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of the attorney constituted a violation of the attorney-client 
privilege, the Army court found error. Had the evidence 
been in a different form, perhaps an admission from the ac
cused that "JAG told me this was illegal," then the 
evidence would have been admissible. 

In United States )I, Jaramillio,145 the Army court found 
error in the admission of a record of prior conviction. Al
though admissible under step one (R.C.M. lOOl(b)(3), the 
form of the evidence was improper. The authenticating cer
tificate was defective because it was prepared for the 
signature of the captain who was the custodian of the docu
ment, but instead it was signed by a warrant officer whose 
duty position and relationship to the document was not in
dicated. In the absence of any evidence that the 
authenticating certificate was signed by someone who had a 
duty to maintain the record, the certificate was defective 
(M.R.E.902(4a». 

Prior convictions must be proven by evidence admissible 
under the Military Rules of Evidence. 146 Unauthenticated 
letters 147 or other documents that do not conform to the 
rules against heresay may not be used to prove a prior 
\~onviction. 148 

Step Three-Balancing Under Mil. R. Evid. 403 

Even if the evidence fits one of the "pigeon holes" of 
R.C.M. 1001(b) and is presented in proper form, the milita
ry judge may exclude the evidence. Upon request by the 
defense, or sua sponte, the judge may balance the probative 
value of the evidence against the danger of unfair prejudice 
to the accused. 149 The balancing test of Rule 403 applies 
equally to evidence received during findings and 
sentencing. ISO 

In examining the probative value of the evidence, the 
court should focus on how closely the evidence relates to 
the permissible objectives of the sentencing process. 151 Gen
erally these objectives have been recognized as 

145 13 M.J. 782 (A.C.M.R. 1982). 

146R.C.M. 1001 (b)(3)(C). 

147 United States v. Pitts, 18 M.J. 522 (A.C.M.R. 1984). 

rehabilitation of the soldier, protection of society from the 
wrongdoer, and deterrence, both individuill and general. 

Is the evidence indicative of an isolated incident or an 
overall plan? Information that permits the sentencing au
thority to determine how the changed offense fits into the 
general behavior of the accused is valuable in determining 
his rehabilitative potential, as is evidence that demonstrates 
the attitude of the accused. 

The prejudicial effect of aggravation evidence comes from 
the potential that the evidence will be misused by the mem
bers. Punishment is for the charged offense; the sentencing 
authority uses aggravation evidence as a barometer to pun
ish the accused for the charged offense. Where there is great 
risk that the accused will be punished for the uncharged 
misconduct, rather than for the crime charged, the prejudi
cial value of the evidence is great and caution must be 
used. 152 For this reason, the defense should clearly indicate 
to the judge the potential for prejudice. Generalized state
ments by the defense that the evidence is "inappropriate" 
or "needless and wrongful" do not alert the trial judge to 
the dangers of the evidence, 153 

Conclusion 

The admissibility of evidence that enhances the sentence 
of the accused will continue to be a topic of judicial inter
est. Such information can reach the sentencing authority 
thr(\Hgh the sdpulation of fact, during the guilty plea, and 
after findings. Before admitting evidence in aggravation, the 
court should identify which provision of Rule lOOl(b) ap
plies, examine the form of the evidence, and then balance 
the value of the evidence in determining a sentence objec
tive against the prejudicial effect. By following the three
step procedure outlined above, counsel and the military 
judge can properly focus on any inadequacies of the evi
dence and restrict such evidence to its proper use. 

148 United States v. May, 18 M.J. 839 (N.M.C.M.R. 1984) (Extensive review of the Military Rules of Evidence). 

149 United States v. Greene, 21 M.J. 1533 (A.C.M.R. 1985). 

150 United States v. Martin, 20 M.J. 227, 232 (C.M.A. 1986) (Everett, C.J., concurring in the result) ("Whether the evidence of prior misconduct is offered 
for findings, for sentence, or for both purposes, the limitations of Mil. R. Evid. 403 apply; and the judge must weigh the probative value of the evidence 
against its prejudicial effect. "). 

151 United States v. Arceneaux, 21 M.J. 571 (A.C.M.R. 1985). 

152 United States v. Martin, 20 M.J. 227, 233 (C.M.A. 1985). 

l5JUnited States v. Hardy, 21 MJ. 198 (C. M.A. 1986). In Hardy, the defense C'bjected to references to marijuana in a letter of reprimand that was ostensibly 
given to correct the accused's failure to clean his barracks room. The defense objection to the evidence failed to adequately alert the trial judge to the unfair 
prejudice of the evidence. 
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The Army's Clemency and Parole Program in the Correctional Environment: A 
Procedural Guide and Analysis 

Major Dennis L. Phillips· 
Contract Appeals Division, United States Army Legal Services Agency 

Introduction 

"For defendants in criminal cases, the bottom-line ques
tion often is how much time must be spent in confinement. 
If this can be reduced by any means-including probation 
at the time of trial or subsequent release on parole-the de
fendant usually is anxious for this to be done." 1 This 
assertion by Chief Judge Everett in the case of United States 
v. Hannan is not subject to contradiction. In fact, during 
my thirty month tenure as Deputy Staff Judge Advocate at 
the United States Army Correctional Activity (USACA), 
Fort Riley, Kansas, the Army's medium-term correctional 
facility, in no instance, in more than a thousand, can I re
call a prisoner not able to immediately respond with his or 
her anticipated minimum release date (MRD) from confine
ment when asked when he or she was "getting out." 
Parental, spousal, and child birth dates and anniversaries 
may be forgotten, but his MRD is foremost on a prisoner's 
mind. Prosecutors and trial defense counsel understandably 
focus most, if not all their efforts, on the disposition of an 
accused in the courtroom setting. Once "safely" incarcerat
ed within the Army's correctional system, the accused is 
sometimes perceived by trial counsel as "out of sight and 
out of mind." The administration and operation of the 
Army correctional system is generally considered to be a 
military police responsibility. Interest in a prisoner's well 
being by previously zealous courtroom judge advocates is 
the exception and not the rule. Whereas all prosecutors and 
trial defense counsel are readily familiar with the opportu
nities for judicial relief available in the appellate courts, 
many are less cognizant of alternate avenues which may 
lead to sentence reduction or an improvement in the condi
tions under which a prisoner is confined that exist within 
the Army correctional system. In Hannan, Chief Judge Ev
erett advised legal counsel that: 

Because of the importance of such matters to an ac
cused, his defense counsel should be aware of the rules 
and policies which will affect the practical impact of 
sentences to confinement. Indeed, valuable service may 
be rendered by a lawyer in assisting his client to re
ceive more favorable treatment in connection with a 
sentence to confinement. 2 

The purpose of this article is to inform judge advocates of 
the procedures that govern the Army's clemency and parole 
programs in the correctional environment. A comprehen
sive step-by-step procedural guide to the disposition process 
of clemency and parole actions originating from within 
Army correctional facilities will be supplemented by com
mentary and analysis where appropriate. Primary focus will 
be on the disposition of actions pertaining to the medium
term military prisoner currently being incarcerated at 
USACA.3 

Clemency and Parole Program Authority 

The authority for the clemency and parole programs that 
function within the Army correctional system is derived 
from a variety of statutes, Army regulations, and local cor
rectional facility policies. The Secretary of the Army is 
authorized by federal statute to provide a system of parole 
for offenders who are confined in military correctional fa
cilities and who were subject to his authority at the time of 
commission of their offenses 4 Pursuant to this statutory au
thority, the Secretary of the Army has established policies 
and procedures for the conditional release on parole of 
Army prisoners. Although originally only applicable to the 
United States Disciplinary Barracks (USDB) at Fort Leav
enworth, Kansas, the parole procedures set forth in AR 
190-47, chapter 12, are also applied at USACA by local 
policy.5 Army Regulation 15-130 6 reflects the delegation 
of authority from the Secretary of the Army to the Army 
Clemency Board (ACB) to make parole determinations. 
Apart from parole, section 953 of Title 10, United States 
Code, requires the Secretary of the Army to establish a 
functional clemency system within military correctional fa
cilities. This has been accomplished and clemency 
procedures are prescribed in AR 15-130 and AR 190-47, 
chapter 6. Although the ACB is not empowered to make 
clemency determinations, the Secretary of the Army has 
delegated authority to the ACB to make clemency and res
toration to duty recommendations to be acted upon by the 
Deputy Assistant Secretary of the Army (Military Review 
Boards, Personnel Security and Equal Employment Oppor
tunity Compliance and Complaints Review). 7 

*Major Phillips originally submitted this article in satisfaction of the Writing for Publication elective of the 34th Judge Advocate Officer Graduate Course. 

1 United States v. Hannan, 17 M.J. 115, 122 (C.M.A. 1984). 

2Id. 

3 USACA was designated the Army's medium-term confinement/correctional facility pursuant to Dep't of Army, Reg. No. 190-47, Military Police-United 
States Army Correctional System, para. 4-2b(l) (1 Oct. 1978) (104, 17 Aug. 1984) [hereinafter cited as AR 19~7]. Since February 1984, USACA has 
received enlisted prisoners (both male and female) with sentences to confinement of four months or more, but not In excess of two years. 

410 U.S.C. § 952 (1982). 

5 Policy Number ZX-25-84, United States Army Correctional Activity, U.S. Anny, subject: Parole of Prisoners from the United States Army Correctional 
Activity (USACA) (3 April 1984) [hereinafter cited as USACA Policy ZX-25-84]. 

6 Dep't of Anny, Reg. No. 15-130, Boards, Commissions, and Committees-Anny Clemency Board, para. 5b (15 April 1979) [hereinafter cited as AR 
15-130]. 

7 AR 15-130, para. 5a. 
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Correctional facility commanders & have been entrusted 
with broad discretionary authority to grant clemency. Both 
the Commandant of the USDB and the USACA Com
mander have been designated general court-martial 
convening authorities by the Secretary of the Army. The 
Army's two correctional facility commanders may mitigate, 
remit, or suspend, in whole or in part, any unexecuted por
tion of a court-martial sentence, to include all uncollected 
forfeitures, other than sentences extending to death or dis
missal or affecting a general officer. 9 Timely clemency 
disposition of military prisoners through the exercise of the 
correctional facility commander's authority to mitigate, re
mit, or suspend court-martial sentences is deemed essential 
to the Army correctional program. 10 Contrary to the belief 
of many prisoners and some defense counsel, select prison
ers do receive reductions in their sentences to confinement, 
upgraded punitive discharges, and restoration to duty as a 
result of the clemency process. Although empowered to ap
prove forms of clemency pertaining to confinement, 
forfeitures, and punitive discharges, the correctional facility 
commander cannot direct a prisoner's restoration to duty, 
reappointment to an enlisted grade above private (E-1), or 
authorize direct substitution of an administrative discharge 
for a punitive discharge. Recommendations regarding these 
forms of clemency are forwarded to the Army Clemency 
Board. 

Clemency 

Clemency Eligibility and Consideration 

All prisoners incarcerated at either the USDB or 
USACA are eligible for automatic clemency consideration 
at a three tiered process. They are initially considered for 
clemency at a three member disposition board convened at 
the correctional facility, then by the correctional facility 
commander, and finally at the Army Clemency Board sit
ting in Washington, D.C. Prisoners are initially considered 
for clemency in accordance with the chart set forth at Ap
pendix A. II These speedy processing times are imposed by 
regulation and work both for and against the prisoner. 12 

For the shorter-term prisoner with a sentence to confine
ment of less than eight months, only forty-five days of 
observation and evaluation by professional counselors is 
generally available prior to the convening of the correction
al facility disposition board. The confinement facility then 
has only thirty days to process the clemency action from 
the board's adjournment, to action by the commander, and 
mailing to the Army Clemency Board. Although the evalu
ation period in these cases is abbreviated, these processing 
times are necessary to enable the shorter-term prisoner to 
have the opportunity to receive meaningful clemency that 
will actually reduce his or her sentence. 

For example, a prisoner with a sentence to confinement 
of six months is scheduled, after reduction of good conduct 
time, to reach his MRD five months (150 days) after the 
date his sentence was adjudged (assuming no pretrial con
finement was served). The prisoner's clemency action is due 
to arrive at the ACB no earlier than 75 days, nor later than 
105 days, from the date of sentencing. Allotting the ACB 
thirty days to reach a decision and communicate it to 
DSACA results, in most cases, in an elapsed time of four 
and one·half months (135 days). In the event the ACB 
granted clemency in the form of a remission or suspension 
of confinementl the prisoner would realize, at most, only a 
fifteen day reduction in confinement time to be served. 

A further constriction of the processing times will only 
reduce the period available for the correctional facility staff 
to adequately evaluate a prisoner's progress. During 1984, 
as expected, not all clemency and parole actions reached 
the ACB within the strict regulatory time constraints. En
suring timely delivery of the clemency action at the ACB 
during the thirty day window set by Army regulation is fur
ther complicated in instances where the prisoner has served 
pretrial confinement. The prisoner's initial clemency and 
parole eligibility date is advanced by the period of pretrial 
confinement. For example, where a prisoner has served 
eighty days of pretrial confinement and received an eighteen 
month sentence to confinement, presuming he arrived at 
USACA on the date of his trial (a rare occasion because it 
ignores interim confinep)lent at an installation detention fa
cility and travel time to Fort Riley, Kansas), the 
correctional facility disposition board is already five days 
overdue. When confronted with this type scenario, defense 
counsel should alert the client to expect to appear before a 
disposition board eva.luating his potential for clemency and 
parole (if eligible) within thirty days after his arrival at 
USACA. Providing the accused a copy of favorable matters 
raised by the defense in extenuation and mitigation prior to 
his departure to USACA or by mail to arrive shortly after 
he reports at Fort Riley, may bolster his chances for 
favorable clemenciY and/or parole consideration. Do not ex
pect the record of trial to be available at the disposition 
board. I found a record of trial to be available for perusal 
by board members in approximately fifty percent of the 
cases. 

The significance of a prisoner's promulgating orders can
not be overstated. Clemency powers by either the 
correctional facility commander or the ACB may not be ex
ercised prior to initial action by the convening authority. 13 

Convening authorities are required to forward a copy of' the 
initial promulgating order to the commander of the proper 
confinement facility immediately. 14 Notification of conven
ing authority action is to be accomplished, by electrical 
means, if necessary, within twenty-four hours of the time 

8 In accordance with AR 190--47. para. 2-1 (C1 1980) there are only two Army correctional facilities, the USDB and USACA. Army correctional facilities 
should not be confused with installation detention facilities which incarcerate pretrial and 'Post-trial prisoners serving a sentence to confinement of less than 
four months. 

<)Uniform Code of Military Justice art. 74. 10 U.S.C. § 874 (1982) [hereinafter cited as lJCMJ); Manual for Courts-Martial, United States. 1984. Rule for 
CourtS-Martial I \08(b) (hereinafter cited as MCM. 1984, and R.C.M .• respectively); AR 190--47. para. 6-19Jt3). 

10 AR 190-47, para. 6-l4a. 

II USACA Policy ZX-16-84, United States Army Correctional Activity. U.S. Army, subject: Clemency Actions (29 Feb. 1984) [hereinafter cited as 
USACA Policy ZX-16-84]. 

12 AR 190--47. para. 6-4e(2). 

13Id. para 6-14/ 

14 Dep't of Army. Reg. No. 27-10. Legal Services-Military Justice. para. 12-3 (1 Aug. 1984) [hereinafter cited as AR 27-10]. 
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the action is taken. IS Effective January 1, 1986, the Com
mander, United States Army Finance and Accounting 
Center, authorized finance officers worldwide to accept re
quests from staff judge advocates and command judge 
advocates for transmission of notice of convening authority 
action via electronic mail through the JUMPS teleproces
sing system (JTELS) to the finance officers serving the 
US DB or USACA. 16 Use of JTELS provides an additional, 
expedited means to meet the twenty-four hour notice re
quirement. Defense counsel who monitor the government's 
compliance with this regulatory notification requirement 
only to speculate on its negative impact on the accused's 
pay, may also want to calculate the effect of its absence on 
the processing of their client's clemency and parole action. 
As a matter of practice, USACA will schedule and conduct 
a prisoner's clemency and parole disposition board based on 
the sentence reflected on the Results of Trial (to include an 
adjustment for any reduction to occur based on a pretdal 
agreement). A disposition board will be convened and the 
action will be processed just short of presentation to the 
correctional facility commander. Upon receipt of either a 
copy of the initial promUlgating order or an electdcal mes
sage, the clemency action will be provided to the Activity 
commander for his action and then forwarded to the ACB. 

In United States v. Powis, 17 the petitioner claimed that he 
was prejudiced by being denied the opportunity to obtain 
clemency in the regular course of clemency and parole pro
cedures provided for sentenced prisoners. The petitioner 
was found to have been prejudiced by the deprivation of an 
inchoate right to appear before a clemency disposition 
board. His scheduled appearance before a USDB disposi
tion board was postponed awaiting receipt of initial action 
by the convening authority. The Navy court noted that AR 
190--47 prohibited clemency action prior to an initial action 
in the record off trial by the convening authority. Although 
finding prejudice to the petitioner, the court found that "the 
extent to which a substantive right may be affected cannot 
be determined presently because it is a derivative both of 
disposition board recommendation and Naval Clemency 
and Parole Board action. The course of normal review is 
still available for purging prejudicial effects." 18 The court 
ruled that the petitioner was entitled to relief in the nature 
of mandamus and directed that the convening authority 
take action and notify the USDB of the action within six 
days of the court's decision. 19 

Timely receipt of initial promulgating orders and electri
cal messages by correctional facilities remains a continuing 
problem. Despite explicit regulatory requirements, world
wide message reminders by HQDA, post cards sent from 

15 Id., para. 12-3a(I). 

USACA, periodic telephone inquides from correctional fa
cilities, and letters from the SJA, USACA to convening 
authorities, correctional facilities routinely do not promptly 
receive these two items. 2o The criticality of USACA's re
ceipt of notice of action is magnified by the fact that I 
found that the ACB will generally not consider a case for 
clemency after the term of confinement expires unless the 
individual has an approved punitive discharge and seeks 
restoration. 

Conduct of Clemency Review 

The clemency program functioning within the correction
al system is a two track system. A prisoner is eligible to 
receive clemency consideration in either of two ways. As 
previously discussed, all prisoners incarcerated at the 
USDB or USACA are eligible to receive automatic regula
tory clemency consideration. Alternatively, any prisoner 
assigned to a correctional facility with any part of an ap
proved court-martial conviction remaining unexecuted, 
unapplied, or unserved, or someone acting on the prisoner's 
behalf, is eligible to submit a special petition for clemency 
at any time. 21 

The special petition for clemency must specifically state 
the form of clemency requested and all grounds that may 
justify special clemency consideration. At USACA, recom
mendations as to disposition of a special petition of 
clemency are provided by the prisoner's company and bat
talion commanders as well as the Chief, Disposition and 
Assignments Branch. If the activity commander determines 
no special grounds exist, the special petition is denied and 
the matter is neither referred to a disposition board nor for
warded to the ACB. 22 The activity commander's decision 
regarding the existence of special grounds is final and not 
subject to appeal. 23 If the a·ctivity commander finds suffi
cient grounds for special clemency consideration, the 
petition is submitted to a USACA Clemency Disposition 
Board for review and recommendation as to disposition. 
The petition is then forwarded to the activity commander 
who may elect to either approve clemency within the scope 
of his authority or refer the petition to the ACB for disposi
tion with a recommendation for approval or denial. 
Prisoners pending automatic regulatory clemency review 
may not submit an independent special petition for clemen
cy prior to receipt of notice that final action has been taken 
by the ACB. Only one correctional facility clemency action 
is permitted to be under consideration at any time. 24 A spe
cial petition for clemency, or any new evidence of a change 
of circumstances pertaining to a prisoner pending automat
ic regulatory clemency consideration, is joined with the 
ongoing clemency action wherever it may be situated in the 

16 Message, JDAJA-CL, DA, Washington, D.C., for Staff Judge Advocates, Judge Advocates, Trial Defense Service, Military Judges, Legal Counsel, subject: 
Notification of Convening Authority action to the US Disciplinary Barracks (USDB) and the USA Correctional Activity (USACA), dated 24 Dec. 1985. 
17 10 M.J. 649 (N.C.M.R. 1980). 

18 Id. at 65D. 
19 Id. 

20 Complia.nce with the 24 hour notification requirement is included as a special interest item for Article 6, UCMJ inspections l:>~1 g~p-eral officers. See para
graph 13a of Article 6 Inspection Checklist, reprinted ill The Army Lawyer, Feb. 1986, at 6. 

21 AR 190-47, para. 6-14g. 

22 See USACA Policy ZX-I6-84, para. 8. 

23Id. at 3. 

24 See id. at 3-4. 
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disposition process. Some prisoners erroneously view spe
cial petitions as a second bite at the clemency apple. Few 
special petitions for clemency are successful. Special peti
tions should be used in that rare instance when an 
unexpected catastrophic event occurs requiring the prison
er's immediate long-term presence at home or meriting the 
granting of monetary relief. An example of a circumstance 
that might justify the submission of a special petition would 
be a surprise death of a spouse or parent adversely affecting 
the care provided dependent children or the prisoner. A 
special petition for clemency should only be used when the 
normal automatic clemency process has either already been 
completed with unfavorable results or will not provide 
timely relief. A special petition is not appropriate for a pris
oner, beyond his original expiration of term of service 
(ETS), who seeks relief in the area of forfeitures. Relief of 
forfeitures may not be granted as a matter of clemency to 
any prisoner who has passed his original ETS. 25 Special pe
titions for clemency submitted by prisoners awaiting action 
on their court-martial by their convening authority are not 
acted upon by correctional facility commanders. Such re
quests are redirected to the original convening authority for 
his consideration when taking action. 26 

Upon final action by the ACB on a prisoner's initial 
clemency proceeding, successive annual vlemency reviews 
repeating the disposition board process are due twelve 
months from the initial clemency review date for prisoners 
remaining in a confined status. The annual review date is 
adjusted by any intermediate clemency reviews resulting 
from a delayed parole request or special petition for clem
ency which had been considered by the ACB. Prisoners 
released on federal parole remain eligible for automatic 
clemency consideration eleven months from the date of 
their initial release and annually thereafter. These clemency 
reviews will continue until such time as the parolee's full 
sentence expires or until he or she is released from parole 
supervision, whichever is latest. Prisoners reincarcerated as 
parole violators are again eligible for automatic regulatory 
clemency consideration twelve months after their return to 
prison and annually thereafter. Former prisoners on excess 
leave pending completion of appellate review and no longer 
in a prisoner status do not receive automatic annual clem
ency reviews. Former prisoners on excess leave may submit 
a special petition for clemency in an attempt to upgrade an 
approved punitive discharge, however. 27 Upon completion 
of appellate review, former prisoners on excess leave as well 
as those still imprisoned are provided an additional oppor
tunity to obtain a punitive discharge upgrade from the 
correctional facility commander. In instances where more 
than six months has elapsed since approval of the sentence 
by the original convening authority, the officer exercising 
general court-martial jurisdiction over the accused must 
consider the advice of his staff judge advocate as to whether 
retention of the soldier would be in the best interest of the 
Army before ordering the discharge to be executed. 28 Such 
advice includes: the findings and sentence as finally ap
proved; whether the individual has been on active duty 

since the court-martial, and if so, the nature and character 
of that duty; and a recommendation whether the discharg(! 
should be executed. 29 

Prisoner Introduction to Clemency 

Upon arrival at a correctional facility, all prisoners begin 
to undergo continuous evaluation. At USACA, an initial 
assignment screen is conducted within twenty-four hours 
after a prisoner's arrival. During a prisoner's initial month 
at USACA, he or she is carefully evaluated by various 
USACA staff elements, including the social work division, 
finance office, company chain of command, education 
center, primary counselor, and work/vocational employ
ment section. The evaluations generated during this in
processing period are reviewed by an assignment board that 
is tasked, among other things, to develop an individualized 
correctional treatment program for each prisoner. The as
signment board has a limited clemency function in that it is 
empowered to recommend to the correctional facility com
mander that the forfeiture of pay and allowances of a 
deserving prisoner in need of immediate financial relief be 
suspended. 30 

Shortly following arrival at USACA, a prisoner attends a 
mandatory information briefing on the Army's clemency 
and parole programs. A comprehensive fact sheet is distrib
uted to each prisoner. A particular clemency and parole 
case analyst is assigned to handle a prisoner's action from 
beginning to end. The case analyst notifies each prisoner, in 
writing, of his or her initial clemency and parole eligibility 
date, the date of his or her USACA disposition board, and 
the date an interview is to occur with his or her assigned 
case analyst. 

During the clemency process, prisoners are automatically 
considered for all forms of clemency available with the ex
ception of restoration to duty. Clemency is not limited to 
that requested by the prisoner. At the interview with his or 
her case analyst or at the disposition board, a prisoner may 
request a partiCUlar form of clemency. I found that specific 
requests, limited in scope and well supported, had a better 
chance for success. For example, a prisoner seeking a sus
pension of a period of two or three months of confinement 
to attend an educational institution stands a better chance 
of attaining clemency than a prisoner who seeks remission 
of all remaining confinement. 

Return to Duty and Restoration 

One area of particular confusion pertains to clemency in 
the form of "return to duty" or "restoration to duty." Indi
viduals unfamiliar with the corrections process often 
misunderstand these two terms. These are terms of art and 
should be viewed as mutually exclusive. "Restoration to du
ty" is a term used to describe procedures taken in 
connection with an individual who was sentenced to con~ 
finement and a punitive discharge or dismissal by court-

2SDep't of Defense Military Pay and Allowances Entitlement Manual, para. l0317e (1 Jan. 1967) (C84. 1 Nov. 1985). 

26USACA Policy ZX-16-84. para. 10. 

27 See id. at para. 9. 

28 R.C.M. 1113(c)(l). 

29Id. 

30 AR 190-47. para. 6-4d. 
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martial and where a discharge or dismissal has been execut
ed. 31 "Return to duty" is a term used to describe 
procedures taken in connection with a prisoner whose sen
tence includes confinement without a punitive discharge or 
whos~ punitive discharge has been remitted or suspended 
by the convening authority or appellate review agencies, or 
who is still pending the appellate process and whose dis
charge has not yet been executed. 32 

Prisoners with a sentence including a punitive discharge 
will automatically be considered for clemency in the form 
of retUJtn to duty. Prisoners must, however, submit a volun
tary written application to be considered for restoration to 
duty. In the absence of exceptional circumstances, convic
tion of a felony equivalent offense ordinarily disqualifies 
prisoners from restoration or return to duty.33 When a 
prisoner is "returned to duty," the unexecuted portion of 
his sentence is suspended or remitted. Prisoners returned to 
duty will complete their previous unfulfilled service obliga
tion or be required to extend, at the discretion of the 
approving authority, to serve for a period of at least one 
year. 34 Whereas, the Commander, USACA h2,s the inde
pendent power to direct a return to duty, only the Secretary 
of the Army can direct restoration. Restoration creates a 
new term of service, generally in the lowest enlisted grade. 
It leaves unaffected the earlier service terminated by the pu
nitive discharge and has no bearing on appellate review of 
the court-martial occurring in the preceding term. Restora
tion is a form of clemency that enables a prisoner to earn an 
honorable discharge subsequent to a previously executed 
punitive discharge. 

In rare instances, the ACB has approved, prior to com
pletion of appellate review, restoration of a prisoner whose 
discharge has not been executed. In order to execute such a 
restoration directive, USACA awaits completion of appel
late review and then commences a new one year enlistment. 
SUbject to further guidance received from the ACB, recipi
ents of this type restoration await completion of appellate 
review by either voluntarily remaining at USACA in a non
prisoner status, staying in an excess leave status, or being 
reassigned to a new duty station. 

Preparation of Clemency Action 

At their information briefing, prisoners are advised to im
mediately begin to obtain written statements to support 
their clemency and parole actions. Prisoners are informed 
that letters from their family, former or prospective em
ployers, former military supervisors, and statements from 
USACA staff members may be helpful. The case analyst's 
role is critical to the clemency and parole process. The case 
analyst discusses clemency and parole opportunities, assists 
the prisoner ir.. gathering documentation in support of his 
or her clemency action, and orients the prisoner as to what 

31 ld., Appendix A, at A-2. 

321d. 

33 See id. at para. 6-15b. 

341d. at para. 6-17c(1). 

35 United States v. Moles, 7 M.J. 604, 606 (N.C.M.R. 1979). 

36R.C.M. 1106. 

31 AR 190-41, para 4-9g. 

38 AR 27-10, para. 5-30.1. 

39USACA Policy ZX-16-84, para. 12f. 

to expect at the disposition board. The case analyst makes a 
preliminary recommendation for or against clemency to the 
disposition board. These interviews by case analysts are 
conducted with the prisoner without the assistance of coun
sel. Prisoners do not have the right to assistance of legal 
counsel at proceedings pertaining to clemency and parole 
matters which are not considered to be adversary in r..a
ture. 35 The case analyst assembles a clemency action packet 
and its contents include, among other items, the prisoner's 
entire military personnel records jacket (MPRJ), correc
tional treatment file, mental hygiene report prepared by a 
USACA social worker, record of trial (if available), post~ 
trial SJA recommendation and judge advocate review, com
pany and battalion commanders' recommendations, results 
of a records check with the Federal Bureau of Investigation 
concerning prior criminal activity, and any matters submit
ted by the prisoner. 

Prior to September I, 1984, and the implementation of 
the 1984 Manual,36 post-trial reviews of the staff judge ad
vocate required by paragraph 85, Manual for Courts
Martial, United States, 1969 (Rev. ed.) were one of the 
most useful documents considered by the correctional facil
ity disposition board and the ACB. The previously 
required, more comprehensive post-trial review, although 
thought to be an unnecessary administrative burden by 
many, proved invaluable to the clemency and parole evalu
ation process because of its summary of the evidence. The 
post~trial reviews were required to be transmitted to the 
gaining Army correctional facility.37 A copy of the review 
was included with the clemency and parole actions and was 
forwarded to the ACB. Today, along with being attached to 
each copy of the record of trial, one additional copy of the 
abbreviated SJA recommendations and judge advocate re~ 
view is required to be sent without delay to the commander 
of the confinement facility to which the accused is being or 
has been transferred. 38 These documents, however, are 
much more laconic in content and provide minimal input to 
the clemency evaluation process. When the record of trial is 
available for perusal by the disposition board, the presence 
of today's more concise SJA recommendation is not that 
significant. Disposition board members are often able to re
view the record of trial to ascertain the circumstances of the 
prisoner's criminal acts. A copy of the accused's record of 
trial is not included in the clemency action forwarded to the 
ACB. Consequently, the breath of information previously 
readily available to ACB members has diminished some
what. It has been my experience that, like the untimely 
arrival of initial promulgating orders and electrical 
messages, SJA recommendations and judge advocate re
views are received by the correctional activity directly from 
the field in only about fifty percent of the cases. 

Clemency packets are presented to the USACA disposi
tion board by the prisoner's assigned case analyst. 39 The 
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case analyst is available to provide administrative assistance 
to the board when evaluating a prisoner's case and to re
spond to any inquiries that board members may have 
regarding the prisoner's case. Case analysts are nonvoting 
participants in the disposition proceeding and are not 
present during the deliberative process. During the clemen
cy case preparation period prior to the convening of the 
disposition board, a defense counsel may find it worthwhile 
to contact his or her client's designated case analyst by tele
phone or mail, and discuss the prognosis for clemency. This 
is an often neglected opportunity for a defense counsel to 
advocate the interests of his or her client with an individual 
involved in the clemency process. 

USACA Clemency Board Proceedings 

A prisoner being considered for clemency appears before 
a clemency disposition board convened at the correctional 
facility. The board is composed of three voting members 
with military police or corrections experience. One is a field 
grade officer or senior captain who serves as board presi
dent, one is a company grade officer, and the third member 
is usually a senior non-commissioned officer. The disposi
tion board may also include other nonvoting members; i.e., 
social worker, legal advisor, or reporter. Voting members 
are to be impartial and without personal interest or involve
ment in the prisoner's case or with any relevant evidence. 

Board proceedings are nonadversial in nature. ~o A pris
oner may personally appear before the board or waive 
attendance. My experience is that most prisoners chose to 
attend the proceedings. Prisoners are not entitled to have 
legal counsel present at the board sessions. Board proce
dures generally comply with Army Regulation 15-6. 41 

Although the formal rules of evidence are not adhered to, 
the proceedings are conducted to ensure that the highest 
quality of evidence obtainable and available is considered. 
All relevant and material evidence may be heard. At the 
start of the proceeding, the president informs the prisoner 
of all written evidence that the board will consider, thereby 
giving the prisoner an opportunity to object to any inaccu
racies. The board will hear reasonably available, 
noncumulative, military and Department of the Army civil
h.lll witnesses requested by the prisoner. Prisoners are 
normally rlVt allowed to call in excess of two witnesses to 
testify on their behalf unless the board president determines 
that additional witnesses are necessary for a fair presenta
~ion of the prisoner's case for clemency. All live testimony 
15 presented under oath. Although the proceedings are gen
erally open to the public, relatives and friends of the 
prisoner are not authorized to attend the board proceeding 
as witnesses or spectators on a government reimbursable 
basis.42 Their testimony is normally submitted by affidavit 
or letter. The board is concerned only with the substance of 
the evidence submitted and not its form. 

The prisoner may elect to testify under oath. The majori
ty of prisoners appearing at their board elect to make a 
sworn oral statement. Before doing so, they are advised of 

40 Id. at para. 13c. 

their rights under Article l3b, UCMJ. Board members may 
only question prisoners who volunteer to testify. In my 
opinion, it is advantageous to the prisoner to make an oral 
statement. Oral statements should focus board members' at
tention on the specific form of clemency sought by the 
prisoner and why. Board members who make further in
quiries of a prisoner regarding his or her basis for clemency 
generally can better develop facts supporting or undermin
ing the prisoner's case for clemency. 

Generally, I found that the duration of a clemency board 
proceeding was from a minimum of twenty minutes to two 
hours. The average clemency proceeding (where parole is 
not an issue), where no live testimony from anyone other 
than the prisoner was presented, was thirty to sixty min
utes. There is much material to be reviewed by three board 
members in a short period of time. It is essential for the 
prisoner to make a good impression and to highlight specif
ic facts to support his or her case for clemency. The board 
members deliberate in closed session to prepare written and 
signed findings and recommendations agreed to by majority 
vote. A minority opinion and report by a dissenting mem
ber is included in the final report of board proceedings. The 
basis for the board's findings and recommendations must be 
clearly stated in the report of proceedings. When consider
ing clemency, the board is required to specifically address 
the recidivist risk to society and the military community 
when evaluating dangerous prisoners. 43 

The standards and criteria used by disposition boards in 
determining whether clemency is appropriate are general in 
nature. There is no prescribed or defined combination of 
facts which, if shown, mandate a clemency decision 
favorable to the prisoner. The clemency proceeding is a 
purely subjective appraisal by disposition board members, 
commanders, and the ACB. A noninclusive list of some ba
sic factors that may be considered by disposition boards 
convened at USACA is at Appendix B. 44 Although no one 
factor is dispositive, the nature of the prisoner's offense 
weighs heavily in the minds of most board members. I 
found that clemency was less likely where the offense was 
serious, where victims of the crime suffered personal injury, 
or where the prisoner had a history of misconduct. It was 
my experience that prisoners electing not to attend the 
ciemency disposition board proceeding were generally not 
favorably considered for clemency. These prisoners who ap
peared before disposition boards and denied guilt, lied to 
the board on any matter, attempted to direct responsibility 
for their actions to others, had their adjudged sentence sig
nificantly reduced already per a pretrial agreement, or 
attempted to relitigate the adverse results of their courts
martial, were generally unsuccessful in their bid for clemen
cy, Board members tended to favorably evaluate the 
prisoner who exhibited good behavior while in confinement, 
demonstrated rehabilitative progress by participating in 
correctional treatment programs and extracurricular activi
ties available at the institution, and who was recommended 
for clemency by officers and NCOs in his or her prison unit 
of assignment. Board members also looked very carefully at 

41 Dep't of Army, Reg. No.1 S-6, Boards, Commissions. and Committees-Procedure for Investigating Officers and Boards of Officers (24 Aug. 1977) (Cl 
IS June 1981). ' 

42USACA Policy ZX-16-84, para. ISd. 

431d. at para 15i(7). 

44 Id. at para. 15i(2). 
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pre-action recommendations for clemency submitted by a 
military judge or court member, even when those recom
mendations were not favorably acted upon by the 
convening authority. Boards paid particular attention to 
circumstances adversely affecting the prisoner or his or her 
dependents that did not exist and were, therefore, not con
sidered when the court adjudged a sentence or the 
convening authority took action. Live or written testimony 
originating from USACA commissioned officers or senior 
noncommissioned officers generally produced the most 
favorable results for a prisoner. One of the objectives of the 
ACB is to effect uniformity in sentences for similar offenses 
throughout the Army.4S A prisoner receiving a dispropor
tionately severe sentence for the offense for which convicted 
could receive a recommendation that his or her sentence be 
adjusted and reduced accordingly. 

The disposition board is tasked with the responsibility to 
specifically recommend whether return to duty, restoration 
to duty, deferment, suspension, or remission of unserved 
confinement at hard labor, discharge, and/or forfeitures or 
excess leave are appropriate to accomplish a recommended 
clemency action. A recommendation regarding restoration 
to duty will be made by the board only if the prisoner has 
an approved punitive discharge and has voluntarily applied 
for restoration. If the prisoner has not requested restora
tion, but in the opinion of the board members possesses 
potential for further military service, the prisoner will be 
questioned as to the reason for not applying. 46 The board 
may also make recommendations regarding suspension of 
forfeited good conduct time, change in custody grade, spe
cial treatment programs, or work detail. Board members 
are specifically advised to disregard the fact that relief may 
or may not result from any other appellate review provided 
under the Uniform Code of Military Justice, alternate fed
eral government forums, or the federal courts.47 All 
proceedings are normally tape-recorded and a report of the 
proceedings summarizing all testimony is prepared by the 
Disposition and Assignments Branch. 48 The assigned case 
analyst assembles the complete report of proceedings and 
forwards the action to the USACA Staff Judge Advocate 
Office where it is reviewed for legal sufficiency and then for
warded to the activity commander for action. The 
correctional facility commander may choose to exercise his 
or her authority as a general courts-martial convening au
thority and order immediate commutation, suspension or 
remission of the prisoner's sentence, or a portion thereof. If 
the USACA commander does not grant full and complete 
clemency on all remaining unexecuted or unserved parts of 
a prisoner's sentence, the action is forwarded to the ACB 
for final disposition. The disposition board's findings and 
recommendations and the correctional facility commander's 
recommendation, when not granting immediate clemency, 
are not revealed to the prisoner. 

Clemency Action by ACB 

The final rung in the clemency ladder is the ACB sitting 
in Washington, D.C. The clemency action is assigned an 

45 AR 15-130. para. 6a. 

46 AR 190-47, para. 6-e(2)(a). 

47 USACA Policy ZX-16-84, para. lSi(S). 

48 ld. at para. lSj. 

ACB case analyst to conduct an independent evaluation of 
the entire matter prior to presentation to the ACB itself. I 
found these case analysts to be highly professional and ex
perienced in the field of corrections. The recommendation 
made by the ACB case analyst tended to carry significant 
weight in the final evaluation process by the ACB. The 
ACB case analysts usually effected close coordination with 
their counterparts at the correctional facilities if additional 
information was needed to resolve an ambiguity in the re
port of proceedings. Defense counsel continuing to monitor 
the clemency process of a client may find it worthwhile to 
show their interest by communicating with the ACB case 
analyst reviewing their client's case. Timing is important 
when attempting to contact someone at the ACB. Appeals 
and inquiries made directly to the ACB prior to the con
vening of a disposition board and action by the correctional 
facility commander will normally be referred back to the 
appropriate correctional facility. 

Personal appearances by or on behalf of prisoners during 
official sessions of the ACB are not permitted. When the 
ACB convenes, the clemency action contains recommenda
tions from a correctional facility case analyst, the prisoner's 
company and battalion commanders, a three member diGpo
sition board, the activity commander, an ACB case analyst, 
and a legal review by the activity's staff judge advocate. 
Prisoners can he assured that the ACB and no less than 
nine other individuals skilled in the field of corrections have 
reviewed their clemency file. 

Upon completing its review, the ACB does not have the 
independent power to approve clemency. The ACB makes 
recommendations to the Deputy Assistant Secretary of the 
Army (Military Review Boards, Personnel Security and 
Equal Employment Opportunity Compliance and Com
plaints Review), who has been delegated the power to grant 
clemency by the Secretary of the Army.49 The Deputy As
sistant Secretary's action completes the clemency process. 
The prisoner is promptly notified of the ACB's action by 
his USACA case analyst, normally within seventy-two 
hours of the activity'S receipt of the ACB final action. The 
clemency process is repeated in its entirety twelve months 
subsequent to the initial review date should the individual 
remain a prisoner. 

The lengthy clemency process is performed yearly on ev
ery prisoner incarcerated at the US DB and USA CA. There 
are some minor variations in the disposition process occur
ring within USACA and the USDB. The key common 
denominators are the correctional facility disposition 
boards and the equilibrating role fulfilled by the ACB to en
sure uniformity of treatment throughout the Army's 
correctional system. Although a prisoner may be surprised 
that his or her disposition board convened and adjourned in 
less than an hour, clemency proceedings are not summarily 
acted upon. There are too many checks and balances in the 
system. With few exceptions, the final decision is well-rea
soned and in the best interests of the Army, American 
society, and the prisoner. Convening authorities should not 

49 Berkowitz, Project: The Administrative Consequences of Courts-Mortial. 14 The Advocate 260 (\982). 
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conclude that this elaborate administrative clemency proc
ess produces an undeserved bounty of clemency which 
undercuts the judicial court-martial process. Annual statis
tics compiled in Calendar Year 1984 at USACA showed 
that some form of clemency was granted by either the activ
ity commander or the ACB in approximately five to ten 
percent of the cases. ~() In many of these cases, clemency 
amounted to the remission or suspension of periods of con
finement or relief in the area of forfeitul'es. In a few 
instances, punitive discharges were either remitted, com
muted, or suspended, or the individual was restored to duty 
and given an opportunity to earn an honorable discharge. 
Some prisoners mistakenly view the relatively low favorable 
clemency rate as indicative of pro forma treatment. The 
fact is that the records of most prisoners do not justify 
favorable clemency treatment. 

Parole 

Although intertwined in the disposition process, parole is 
a matter separate and distinct from clemency. Parole has no 
connection with the pardon or forgiveness of a prisoner's 
conviction and is not provided solely as a reward for good 
conduct in a correctional facility. Parole can best be defined 
as a form of conditional release from physical confinement. 
Prisoners are often initially surprised to learn that parole 
does not constitute the completion of the correctional treat
ment process, but is, instead, a continuation of a prisoner's 
sentence in an alternate form. 

The purpose of parole is to restore a measure of freedom 
to the prisoner, to provide guidance and supervision after a 
prisoner's return to a civilian community environment, and 
to help a prisoner to again become a useful member of soci
ety. Parole is granted to carefully selected prisoners when it 
is considered to be in the best interest of the prisoner, the 
United States Army, and tr" American society. When in 
conflict! the best interests of the American society and 
United States Army take precedence over the interest of the 
prisoner. Parole evaluation of prisoners incarcerated at 
USACA is predi.:ated upon due consideration of the severi
ty of the confining offense(s), the individual's background 
history developed at USACA, behavioral changes as mani
fested by institutional adjustment and response to 
correctional treatment programs, current family conditions, 
and expected adjustment in the civilian community. 51 

Parole Eligibility 

All military prisoners with an approved unsuspended pu
nitive discharge, a dismissal, an administrative discharge, or 
in a retired status, confined pursuant to a sentence or aggre
gate sentence of more than one year and not more than 

three years, are eligible for parole consideration after hav
ing served one-third of their term of confinement, but in no 
case less than six months. 52 Those confined pursuant to a 
sentence of more than three years who have served not less 
than one year wiII become eligible for parole consideration 
at such time as the ACB may determine. Such a time may 
not be more than one-third of the sentence approved, or not 
more than ten years, when the sentence is life or in excess 
of thirty years. 53 Prisoners confined pursuant to a death 
sentence are not eligible for parole consideration. USACA 
prisoners, although satisfying all other eligibility criteria, 
will not be considered for parole if they arrive at the activ
ity with less than fou!' months remaining on their sentence 
to confinement, have not previously submitted a parole 
statement requesting consideration of parole and have a pe
riod of confinement of ninety days or less to be served, or 
action has not yet been taken in their case by a convening 
authority. 54 Where exceptional circumstances exist, 
the ACB may waive these eligibility requirements. 55 

At USACA, when prescribed eligibility requirements are 
not met, only meritorious cases receiving a favorable rec
ommendation for a waiver by a USACA disposition board 
may, at the activity commander's discretion, be forwarded 
to the ACB for final disposition. S~ 

In United States v. Sur/'y, 57 the accused was sentenced by 
the military judge to a bad ,conduct discharge, confinement 
at hard labor for eighteen months, a partial forfeiture of 
pay, and reduction to the lowest grade Pursuant to the 
terms of a plea bargain, the convening authority reduced 
the confinement from eighteen months to one year and ap
proved the remainder of the sentence, At the Army Court 
of Military Review, the appelJant contended that he had 
been deprived of equal protection of the laws, espousing the 
view that a prisoner whose sentence to confinement does 
not exceed OM year is, per se, ineligible for parole. The ap
pellant further asserted that the military judge failed to 
assure that the appellant understood that his plea bargain 
would deprive him of parole eligibility. Both contentions 
were rejected as the court found that the appellant was not 
ineligible for parole and that he could apply for parole con
sideration at any time. The court noted that AR 190-47 
"did not limit in any way the eligibility requirement that 
the ACB may waive." Sg The court went on to say that, in 
instances where prescribed eligibility requirements were not 
otherwise met, "parole will be granted only if the board 
deems that exceptional circumstances exist, Given the pur
poses, conditions and duration of parole, this does not 
unreasonably discriminate against the short-term 
prisoners." 59 

In a footnote, the court alIuded to "some misunderstand
ing as to the proper interpretation of the regulations" on 

50 Fact Sheet, United States Army O'rrectionul Activity. U.S. Army. subject: USACA's Assignment. Clemency. and Parole Programs (l5 April 1985) [here
inafter cited as USACA Parole Fact Sheet (15 April 1985)]. 

~I USACA Policy ZX-25-84. at \. 

52 AR 190-47, para. 12-50(1). 

53 ld. at para. 12-50(2). 

54 USACA Policy ZX-25-84. para. 3r. 

55 AR 190-47, para. 12-5c. 

56 USACA Policy ZX-25-84, para. Je. 
51 6 M.J. 800 (A.C.M.R. 1978), petition denied. 7 lvU. 62 (1979). 

58 ld. at 802 (citing AR 190-47. para 12-5c). 

59 ld. 
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this issue. 6o Evidence as to this misunderstanding was not
ed in affidavits that disclosed that there had been no parole 
applications from prisoners situated as the appellant. In my 
experience there continues to remain few, if any, applica
tions for parole submitted by prisoners situated as Surry. 
This is due primarily to the fact that parole statements are 
not routinely solicited from prisoners whose sentences do 
not include both a punitive discharge and confinement of at 
least one year and a day. The court concluded in Surry that 
as there was "no long-standing executive interpretation in 
conflict with" 61 its holding, the fact that there were no pa
role applications from prisoners with sentences to 
confinement of one year or less was not determinative. De
fense counsel may desire to advise clients with sentences to 
confinement of eight to twelve months, who are good candi
dates for parole and may be able to demonstrate 
exceptional circumstances, to complete a parole statement 
and initiate an action leading to parole consideration mak
ing reference to facts supporting the existence of 
exceptional circumstances and seeking a waiver from the 
ACB. 

There is no definition for the term "exceptional circum
stances" in AR 190-47. Although the term has never been 
explicitly defined in the parole context, the circumstances of 
the appellant in United States v. Hannan, in the words of 
Chief Judge Everett, "could be viewed as 'exceptional'." 62 

Hannan. demonstrates the potential adverse consequences 
awaiting defense counsel who are not adequately informed 
on the subject of an accused's parole eligibility. In Hannan, 
the appellant contended that his approved sentence was too 
short. The military judge sentenced Hannan to dismissal, 
forfeiture of $1,100.00 pay per month for two years, and 
confinement at hard labor for one year and one day. 63 Han
nan and his well-intentioned defense counsel had negotiated 
a pretrial agreement that provided a punishment ceiling of 
confinement at hard labor for a period of one year, dismis
sal, and total forfeiture of pay and allowances for a period 
of one year. 64 After adjudging the appellant's sentence, the 
judge became aware of the sentence limitations within the 
pretrial agreement and perceived its possible impact on the 
parole eligibility which the judge had intended for Hannan. 
The trial judge submitted a clemency recommendation to 
the convening authority in which he asserted the appellant 
merited an opportunity to be considered for parole based on 
his conduct while serving his sentence. 

The convening authority when takin~ action, reduced the 
sentence to that specified in the pretrial agreement. 65 Han
nan or his counsel never took any formal action to release 
the convening authority from this obligation under the pre
trial agreement and never requested that the convening 

60 [d. at 802 nA. 

61 Id. at 802. 
62 17 M.J. 115, 125 (C.M.A. 1984). 

63 [d. at 118. 

64Id. 

65Id. at 119. 

66 [d. at 116. 

67 [d. at 120. 

68 [d. at 123. 

69 [d. at 124. 

70 [d. at 125. 

71 [d. 

authority refrain from reducing the confinement to one 
year. Hannan urged before the Court of Military Appeals 
"that if his sentence had remained at a year and a day rath
er than being reduced to only a year, he probably would 
have been paroled and released from confinement earlier 
than the date on which he was released. 66" Hannan further 
alleged that, while incarcerated at the USDB, he submitted 
a parole plan and attempted to obtain a determination re
garding his eligibility for parole. The response he received 
from the parole officer "(was that 'with an approved sen
tence of confinement for one year you are not eligible for 
parole. ')" 67 

The appellant raised four parole related issues before the 
appellate courts: that he was denied effective assistance of 
counsel when his military defense counsel erroneously as
sured him that he would be eligible for parole; that the 
military judge failed to discuss the effect that the sentence 
limitation provision found in his pretrial agreement would 
have on his eligibility for parole; that the convening author
ity approved a sentence which, as a matter of law, was in 
excess of the sentence adjudged; and that the appellant was 
denied due process of law when his request for a determina
tion of parole eligibility was summarily denied. The Court 
of Military Appeals found that any expectation of Hannan 
and his lawyers that he would be eligible for parole was not 
an inducing cause of his guilty pleas. Second, the court held 
that the trial judge has little occasion "to raise the question 
of parole eligibility during the providence hearing, since at 
that time he quite properly had not apprised himself of the 
ceiling on punishment." 68 On the third issue, the court 
found "that the failure of the defense counsel to seek clarifi
cation of the Staff Judge Advocate's review should be 
construed as a waiver of any complaint about th~ convening 
authority'S action. 69 On the final issue, the court referenced 
the exceptional circumstances waiver provision of para. 
12-5c, AR 190-47, and asserted that "presumably appel
lant could have been considered for parole under this 
proviso." 70 The court then cited the decision in United 
States v. Surry and continued by stating, "Certainly, the cir
cumstances of his case~including the effort by Judge 
Wold, the original sentencing authority to make him eligi
ble for parole-could be viewed as 'exceptional'." 71 

Unfortunately for Hannan, neither he nor his legal advisors 
brought these unusual circumstances to the attention of 
correctional officials or sought explicitedly to invoke the ex
ception in the parole regulations. As a result, the court 
found that the failure to consider Hannan's application for 
parole on its merits could not be attributed solely to the 
government. The Court of Military Appeals refused to 
grant any relief beyond that which it had given earlier, and 
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affirmed its decision. The court of military review had, in 
view of appellant's being "misled" as to his parole eligibility 
and "in an abundance of caution," reduced Hannan's for
feitures by one month in order to grant him some sentence 
relief. 72 

Parole Consideration 

Normally, requests for parole will be considered by dis
position boards convened at the USDB or USACA and 
forwarded to the ACB to arrive not later than thirty days 
prior to the prisoner's parole eligibility date. Requests may 
be considered as much as 120 days in advance of eligibility 
date when such action will permit concurrent clemency 
consideration. 73 At USACA, a single disposition board will 
generally consider a prisoner for both clemency and parole, 
if eligible and requested. 74 This means that a prisoner eligi
ble for parole, with a sentence to confinement of less than 
two years, will have both clemency and parole actions due 
at the ACB not later than four and one-half month:; from 
his or her date of sentencing, less any pretrial confinement 
time. Prisoners sentenced to a period of confinement of one 
year and a day are eligible for release onto parole after serv
ing six months confinement. At USACA, there have been 
instances where prisoners sentenced to confinement of one 
year apd a day have been released on parole after serving 
six months of confinement, to include pretrial confinement. 

Previous backlogs in the processing of parole cases, as ex
isted in 1982, have been reduced. 75 Previous experience had 
suggested that, due to delays in the administrative process
ing of cases, the chance for parole of a prisoner with fifteen 
months or less confinement was minimal. 76 Prisoners with 
sentences of one year and a day, while technically eligible 
for parole at six months, could not accomplish the necessa
ry steps to attain parole until ten to twelve months had 
elapsed, thereby causing favorable parole consideration to 
be of no value to the prisoner. Without parole, the prisoner 
would ordinarily be scheduled for release after nine months 
and eighteen days, less any extra good time work abate
ment. The necessary steps for parole are now being 
accomplished to ensure release at the earliest date in many 
cases. 

Parole Procedures 

Unlike clemency, parole consideration is not automatic. 
All parole eligible prisoners are required to complete DA 
Form 1704-R (Parole Statement) and indicate whether pa
role is or is not desired. Not all eligible prisoners request 
parole consideration. Some prefer to be released from con
finement at their scheduled MRD, followed by discharge 
from the Army or placement onto excess leave pending 
completion of appellant review, rather than seeking earlier 
release on parole. These prisoners do not wish to remain 
subject to the conditions of parole until the end of their full 
sentence to confinement (not adjusted by any good conduct 

n ld. at 122. 

7~ AR 190-47, para. 12-8. 

74 USACA Policy ZX-25-84, para. 6d. 

time or work abatement). For instance, a routine condition 
in approved paroles for drug and alcohol related offenders 
is the participation and successful completion of a drug/al
cohol related treatment program while on parole in the 
civilian community. A prisoner may also realize that if pa
role is later revoked, no credit towards service of his or her 
sentence will be allowed for the time spent on parole. 

Parole Plan 

Prisoners seeking parole consideration submit a tentative 
parole plan prior to their disposition board. A tentative pa
role plan reflects a prisoner's plans for employment and 
residency. The tentative parole plan may reflect only the 
unconfirmed assertions of the prisoner or it may be sup
ported by documentation. Adequate proof of residency is a 
letter signed by an individual with whom the prisoner in
tends to reside, stating the street address and telephone 
number (if available). The employment requirement for pa
role can be satisfied by a prospective employer executing a 
tender of employment letter. The likelihood of a prisoner 
receiving a favorable recommendation for parole from the 
board is enhanced when the prisoner presents adequate 
documentation to support his or her plans for employment 
and residency rather than relying only on unconfirmed, 
self-serving oral statements. Actual release on parole is con
ditioned on the completion of a vedfied parole plan 
considered to be satisfactory to the Commander, USACA, 
and acceptable to the Division of Probation, Administrative 
Office of the United States Courts. 77 Federal probation of
ficers of the Division of Probation supervise the parolee 
while on parole. Prior to appearing before a disposition 
board, the case analyst assists the prisoner in selecting a 
probation officer, also known as a parole advisor, located in 
his or her intended place of residency, from the Directory 
of United States Probation Officers. The prisoner may com
municate with the potential parole advisor and seek 
additional guidance when preparing for parole. 

A waiver of employment may be granted by the Com
mander, USACA, only after parole has been approved by 
the ACB.78 Justification for an employment waiver in
cludes alternative participation in a job training program, 
attendance at an education institution, or demonstration 
that, although employment opportunities within the parol
ee's new locale are nonexistent at the moment, he or she 
will receive assistance in conducting a search for a job. 
Before receiving a waiver, the prisoner is required to show 
an adequate means of support until eventual employment is 
obtained. 

The disposition board procedures at USACA for parole 
are nearly identical to those pursued at a board where only 
clemency is considered. Prisoners eligible for parole are si
multaneously considered for both parole and clemency by 
one disposition board in accordance with the previously dis
cussed time frames for clemency. The liberal regulatory 

75 Memorandum, JALS-ZA, United States Army Legal Services Agency to Senior Judges, Division/Office Chiefs, subject: Eligibility for parole (6 July 1982) 
[hereinafter cited as Memo, JALS-ZA, dated 6 July 1982]. 

16Memo, JALS-ZA, dated 6 July 1982. 

77USACA Policy ZX-2S-84, para. Sc. 

78 ld. at para. Sb(2). 
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procedures applicable to a proceeding for clemency alone 
satisfy constitutional due process requirements for parole 
consideration. A prisoner being considered for parole is en
titled to an opportunity to be heard and, when and if parole 
is denied, notice as to why he or she fell short of qualifying 
for parole. 79 Although not constitutionally required,80 mil
itary prisoners at USACA considered for parole are 
afforded by regulation and policy the opportunity to receive 
a personal hearing and call witnesses in their behalf, receive 
notice of all information, both favorable and adverse, being 
considered by the board, and to become familiar with appli
cable parole criteria and standards in advance of the 
disposition board. 

A noninclusive list of criteria and factors set forth in 
USACA's parole policy to be considered by board members 
when reviewing a request for parole is at Appendix C.81 As 
with clemency, there is no objective test for parole. Chief 
Justice Burger, in delivering the opinion of the United 
States Supreme Court in Greenholtz v. Inmates of the Ne
braska Penal and Correctional Complex, stated, "The 
decision turns on a discretionary assessment of a multiplici
ty of imponderables, entailing primarily what a man is and 
what he may become rather than simply what he has 
done." 82 After the disposition board makes a recommenda
tion regarding parole and clemency, the joint action is 
forwarded to the USACA Commander. Lacking the au
thority to approve parole, the Activity Commander makes 
an independent personal recommendation to the ACB. 

Action by the ACB 

Upon receipt of the action, an ACB case analyst reviews 
and separately evaluates the action for clemency and pa
role. The ACB case analyst prepares one recommendation 
regarding clemency disposition and another pertaining to 
parole consideration. The ACB evaluates the action for 
clemency and approves or disapproves the parole applica
tion. 83 If has been my experience that the 
recommendations of the disposition board, correctional fa
cility commander, and ACB case analyst, are given equal 
weight before the ACB. When all three agree on disposi
tion, seldom have I seen the ACB disapprove the 
recommended course of action. Where only one of the three 
key recommending entities favors release on parole, there 
exists a good possibility that the ACB wiII grant parole. It 
was my experience that in cases where offenders were con
victed of non-trafficking, drug possession offenses, the ACB 
was more willing to grant parole despite receiving unfavora
ble recommendations from USACA. Prisoners denied 
parole are provided written notification of the reasons their 
requests were denied by the ACB, normally within fifteen 
days of the board's action. 84 Prisoners denied parole may 

submit an appeal to their case analyst within thirty calen
dar days of receipt of written notification. 8~ New or 
additional information not previously considered may be in
cluded in the appeal. The prisoner's company, battalion, 
and activity commanders review the appeal, indicate wheth
er factors raised by the prisoner are sufficient to change 
previous recommendations, and recommend disposition. 
The entire matt;f ;·.s then sent to the ACB for referral to the 
Deputy AssistanL Secretary of the Army (Military Review 
Boards, Personnel Security and Equal Employment Oppor
tunity Compliance and Complaints Review) for a final 
decision. I would estimate that at USACA, approximately 
one-half of the unsuccessful parole applicants pursue an ap
peal. Very few of these have their appeals sustained. 

Approved Parole Requests 

Approximately fifteen to twenty percent of the cases 
processed for parole at DSACA are granted parole. 86 

When approving parole, the ACB prescribes an "on or af
ter" parole release date which provides some discretion as 
to the actual release date to the activity commander. Prior 
to release, the prisoner executes a written parole agreement 
setting forth all the specific conditions of parole. Effective 
February 1, 1985, per a memorandum of understanding be
tween the Commander, USACA and the Commandant, 
USDB, all USACA prisoners granted parole are adminis
tratively reassigned from USACA to the USDB on the 
initial date of their parole. 87 Sole responsibility for po sHe
lease administration of Army parolees is now vested 
exclusively in the USDB. While on parole until completing 
the full term of his or her sentence to confinement, the pa
rolee remains under the jurisdiction of the Division of 
Probation, Administrative Office of the United States 
Courts. In the event the parolee completes the full term of 
his or her sentence and appellate review remains incom
plete, the individual is placed on an excess leave statufl 
pending finality of his or her sentence. 

Conclusion 

Most accused convicted at courts-martial receive a sen
tence making them eligible for regulatory clemency 
consideration and, in many instances, parole as well. Yet, 
judge advocates have traditionally remained uninformed on 
the intricacies inherent to these proceedings. Defense coun
sel are doing their clients a disservice when they summarily 
discount the potential for favorable clemency and parole 
consideration that can occur during the period of incarcera
tion at either the USDB or USACA. When a guilty plea is 
being tendered and the terms of the pretrial agreement sat
isfy the prisoner transfer criteria to either USACA or the 
USDB, defense counsel should discuss opportunities for 

79 Greenholtz v. Inmates o! the Nebraska Penal and Correctional Complex, 442 U.S. 2100 (1979). 

so See Franklin v. Shields, 569 F.2d 784 (4th Cir. 1977), cert. denied, 435 U.S. 1003 (1978). 

81 USACA Policy ZX-25-84. para. 8k(I). at 12-13. 
82 442 U.S. at 2105. 

83 AR 190-47, para. 12-9a. 

84 ld. at para. 12-9a(2). 

8S USACA Policy ZX-25-84, para. 11a. 

86 USACA Parole Fact Sheet (15 April 1985). 

87 Memorandum of Undelstanding between the Commander, USACA and the Commandant, USDB, Subject: Post.-Release Assignment/Supervision of Pris
oners Released on Parole from the US Anny Correctional Activity (21 Jan. 1985). 
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clemency and parole with their clients in advance of the tri
al date. The availability of these proceedings offers hope to 

clients beyond the trial and should moderate the despair as
sociated with an adjudged sentence to confinement. 

Appendix A 

Initial Clemency and Parole Review at USACA 

Sentence (CHL) Date Eligible 
for Initial 
Clemency Review 

Less than 4 months Not Eligible 

4 mo. or more but less than DA - PTC + 90 days 
8 mo. 

8 mo. but less than 2 yrs. DA - PTC + 120 days 

2 yrs. DA - PTC + 180 days 

KEY: 
DA = Date sentence adjudged 
PTC = Number of days pretrial confinement served 
CHL = Confinement at hard labor 
ACB = Army Clemency Board 

USACA Disposition 
Board Convening 
Date 

N/A 

DA - PTC + 45 days 

DA - PTC + 75 days 

DA - PTC + 135 days 

Appendix B 

Action Due at ACB 

N/A 

DA - PTC + (between 75 
days - 105 days) 

DA - PTC + (between 105 
days - 135 days) 

DA - PTC + (between 165 
days - 195 days) 

Factors for Clemency Consideration at USACA 

For Clemency 

Youth at time of offense. 

Situational nature of offense. 

Clean prior military and civil record. 

Length of military service to include combat time. 

Verified family need. 

Development of occupational skills. 

Increased maturity. 

Length of confinement. 

Meaning of clemency to offender. 

Effect of clemency upon the prisoner population. 

Evidence of leadership ability and commendations awarded. 

Mental health recommendation to the effect that clemency 
will aid in rehabilitation, or that prolonged confinement may 
prove detrimental to the prisoner's health or mental well
being. 

Against Clemency 

Serious nature of offense. 

Relatively short sentence. 

Prior civil and/or military offenses. (Courts-martial, Article 
IS's) 

Effect of release upon military service. 

Short period of military service. 

ShOlL period of confinement served or remaining to be 
serv 1 .. 

Pooi' adjustment to confinement. 

Remaining portion of sentence can best be served under 
installation parole supervision. 

Effect upon prisoner popUlation. 

Meaning clemency has for the offender. 

Mental health recommendation that continued confinement 
may aid in prisoner's maturation and/or rehabilitation or 
continued confinement is indicated because of danger and/or 
defect in character as indicated by murder, rape, aggravated 
assault, arson, child abuse, sex offense convictions. 
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Appendix C 

Factors for Parole Consideration at USACA 

For Parole 

This is optimum time for release. 

Good response to the institutional program at U8ACA. 

Clean prior military and civilian record. 

Stable employment record. 

Social work and psychiatric recommendations to the effect 
that parole will aid in rehabilitation or that prolonged 
confinement may prove detrimental to the prisoner's health 
or mental wel1-b~ing. 

First time offender 

Nature of offense(s) 

Youth at time of offense(s) 

Verified family need 

Development of occupational skills 

Increased maturity 

Meaning of parole to the offender 

Effect of parole upon the prisoner population at U8ACA. 

Against Parole 

Further confinement appears appropriate. 

Poor response to the institutional program at U8ACA. 

Prior military andlor civil criminal record. 

Unstable employment record. 

Social work or psychiatric recommendation that continued 
confinement may aid in the prisoner's maturation process 
andlor rehabilitation or continued confinement is indicated 
because of danger andlor defect in character as indicated by 
murder, rape, aggravated assault, arson, child abuse, sex 
offense convictions, or other matters. 

Psychiatric indication of impairing personality disorder, 
alcoholism, drug addition, etc. 

Remaining portion of sentence can best be served under 
confinement conditions. 

Short period of confinement served or remaining to be served. 

Prisoner's failure to put forth best efforts in formulating a 
parole plan. 

Negative effect of release upon the military service. 

Recidivist risk to society. 
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Automated Legal Support in Litigation Division* 

Captain Chester Paul Beach, Jr. 
Military Personnel Branch, Litigation Division, OTJAG 

Automation has revolutionized the conduct and manage
ment of litigation involving the Army and its officials. This 
article briefly describes the development of automated legal 
support within the Litigation Division, Office of The Judge 
Advocate General, and how automation has enhanced our 
ability to protect the Army's interests in litigation. We hope 
that sharing our automation experience will assist other 
judge advocate offices to identify operational needs that are 
susceptible to efficient automated solutions, and to design 
their own automated systems. 

Automation-Phase I: 
The Automated Case/Fraud Tracking System 

The automated legal support system in Litigation Divi
sion developed in two phases. By 1984, the existing case 
management system based upon index card files had proven 
to be an inadequate source of information about particular 
cases and an inefficient means of managing workload. I Ac
cordingly, the first phase of automation focused on 
developing a database management and reporting system., 

In July 1984, an IBM 5520 Administrative System was 
installed to support the database. It consisted of a central 
processing unit with twenty-nine megabytes of hard disk 
storage and a single diskette drive, supporting five display 
terminals, an IBM PC, and two printers. One terminal was 
installed in each of the five branches of the division located 
in the Pentagon. '2 

The Litigation Division developed the Automated Case/ 
Fraud Tracking Systems (ACTS and AFTS) using the 
5520's "built-in" database management program. ACTS 
and AFTS are simply fancy names for databases, or "files," 
that contain one standardized "record" for each litigation 
or contract fraud case. 

Each record contains a series of "fields," in which speci
fied data pertaining to the case are entered. Records can be 
counted or displayed from the file based upon a specified 
value in a particular field or a combination of fields. Printed 

reports can also be designed to display either a count of se
lected records or the information contained in specified 
data fields from each selected record,3 

The ACTS/ AFTS database has dramatically enhanced 
the case and workload information available to action attor
neys and managers. Befure ACTS/ AFTS, management 
information regarding pending individual cases was main
tained on index cards, and was generally limited to the style 
of the case, the forum and case number, and perhaps a brief 
summary of the complaint. ACTS/ AFTS enables both the 
individual attorney and the branch chief to obtain lists of 
upcoming suspense dates for any period desired. The 
branch chief can monitor the workload of action attorneys 
with regard to the total number of cases assigned, the role 
of the action attorney, the status of individual cases, and 
the number of suspenses coming due. The division chief, in 
turn, can obtain branch workload data of the same quality 
to support internal allocations of attorneys among branch
es, manpower requests, and other division-level 
management needs. 

ACTS/ AFTS has also greatly reduced the time action at
torneys must spend reporting developments in their cases 
through the division chief and The Judge Advocate General 
to other DA agencies. The division is required to submit a 
weekly report to the Army General Counsel summarizing 
new litigation and contract fraud actions, and The Judge 
Advocate General provides the Secretary of the Army with 
a quarterly report on developments and current status of all 
"significant litigation." Prior to ACTS/ AFTS, action attor
neys were deeply involved in drafting and editing text for 
these reports because they alone possessed the necessary da
ta. With ACTS/ AFTS, the action attorney is obligated only 
to provide initial entry data for each new case and then up
date the record as developments warrant. The weekly 
report of new cases is now prepared at division level with 
assistance from the branch chiefs; it consists solely of select
ed data fields 4 for the cases entered in the system during 
the preceding week. The quarterly report of significant 
cases, which formerly contained more than twenty pages of 

·Seventh in a series of articles discussing automation. This series began in the January 1986 issue of The Army Lawyer. 

I Litigation Division includes more than 30 attorneys organized in six branches: Military Personnel, Civilian Personnel, Tort, General Litigation, Special 
(Environmental) Litigation, and Contract Fraud. We respond to over 600 new filings annually in state and federal courts, and initiate in excess of 200 con
tract fraud actions. At any moment, approximately 1200 cases and 300 contract fraud actions are pending, The Special Litigation Branch, located outside 
the Pentagon, maintains a separate automated litigation support system devoted to the Army's affirmative claim in United Stales v. Shell Oil Co., in which 
we seek to recover costs to be incurred under the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601-9657, in the 
cleanup of hazardous wastes at Rocky Mountain Arsenal. A description of that automated system is beyond the scope of this article. 

2The 5520 system is equipped with unique database management and word processing software; this software can be used only on the 5520, and the 5520 
cannot run any other program. Database management programs like D-Base Ill, approved by the Information Management Office, OTJAG, for use on per
sonal computers (PCs), have similar capabilities. Text documents and files created in the 5520 system can be transferred to the PC and converted into 
standard ASe II or MS-DOS files. This enables them to be transmitted to other systems through the telecommunications capability of the PC, and to be 
revised or archived to PC diskettes through word processing programs residing on the PC. 

3 Each record in the ACTS database contains 39 data fields, recording: branch, entry date of the record, plaintiff's name, defendant's name, court/docket 
number, filing date, amount sought, Army's role, action attorney, action attorney's role, Justice Department attorney, judge, type of cas" (3 fields), whether 
significant, whether delegated, local SJA office involved, opposing counsel, whether a class action, whether the class has been certified, individual defendant 
names, whether the Army General Counsel, DOD or the other services are interested in the case, date and description of significant events in the case (4 
fields), date of next action due, case disposition, citation (if published), amount of judgment or settlement, basis and amount of attorney fees, case status, 
higher or lower court docket number, and the date closed. Two text fields, 500 characters each, are provided for a summary of the complaint and any re
marks or notes the action attorney wishes to enter in the record. The AFTS database is similar. 

4 Case name, court, case type, summary of complaint, and opposing counsel. 
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single-spaced narrative, now consists of a five-to-six-page 
executive summary of important developments and litiga
tion trends, supported by a list of selected data fields from 
cases entered as "significant." 5 The executive summary re
quires revision by the branch chieL'l, but the entire report is 
otherwise prepared at division level. These periodic report
ing requirements no longer distract action attorneys from 
their primary duties. Development of ACTS/ AFTS has al
so enabled us to provide other special and periodic reports 
that would be virtually impossible without such a 
database. fi 

Automation-Phase II: 
Integrated Word Processing, Telecommunications, 

Legal Research, and Litigation Support 

ACTS/ AFTS quickly proved to be a success, and we 
found the hardware supporting it to be very reliable. Faced 
with inadequate word processing equipment and limitations 
on civilian and military personnel strength, we determined 
in February 1%5 to seek to expand the 5520 system to pro
vide word processing, telecommunications, automated legal 
research, and litigation support capability as well as mainte
nance of the ACTS/ AFTS database. With strong support 
from The Judge Advocate General and the Information 
Management Office, OTJAG, we completed installation of 
the expanded system in November 1985. 

The expansion centered on an upgrade of the central 
processing unit to provide 130 megabytes of hard disk stor
age and support more display terminals, PCs and word 
processors. We added thirty-three display terminals, one for 
each attorney, paralegal specialist, and legal clerk. We also 
provided one IBM PC-XT and one IBM Displaywriter for 
each branch. Documents can be transferred between the 
5520 system and the PCs, which enables us to use telecom
munications to transmit and receive text documents 
between our system and modem-equipped word processors 
and PCs located elsewhere. Documents can also be trans
ferred between the 5520 system and the Displaywriters. 
This enables each branch to archive its own work product 
from central system storage to Displaywriter diskettes, 
preventing the overloading of the system storage capacity 
and ensuring against any possible catastrophic failure of the 
hard disk storage units. It also provides each branch a 
stand-alone word processing capability in the event of fail
ure or unavailability of the 5520 system. 

This expanded system is still being developed, but has al
ready paid huge dividends in a number of areas. The 
ACTS/ AFTS database is easier to maintain because it is 
now immediately accessible to attorneys and support per
sonnel at their desks. Word processing is much more 
efficient for the same reason, because attorneys who like to 
type drafts of their work can do so without the need for re
typing into the word processing system by a typist. 
Attorneys also have the option of making revisions directly. 

Even more importantly, the system enables operators to as
semble documents from pages or sections of other 
documents stored on the system. It is no secret that certain 
areas of defensive federal litigation lend themselves to "cut
ting and pasting," and the automated system enables us to 
do this electronically. The time savings in preparing drafts 
of motions, pleadings, and briefs are dramatic, and will al
low action attorneys to spend more time on research and on 
"offensive" tactics, such as taking early written discovery of 
plaintiffs and pressing motions for sanctions against frivo
lous claims and appeals. We are presently developing an 
electronic brief bank in each branch to maximize these 
advantages. 

We have also begun to use the PCs to transmit draft dec
larations prepared under 28 U.S.C. § 1746 to field SJA 
offices for review, editing, and signature by declarants. This 
is faster than expedited mail or courier service, eliminates 
retyping by the recipient, and substantially enhances our 
ability to make a substantive response to emergency re
quests for injunctive relief. As more SJA offices obtain 
telecommunications capability, such transactions will be
come routine. We also now use the telecommunications 
ability of branch PCs to provide WESTLA W service in 
each branch, and can access other Army and civilian 
databases as well. 

Finally, the database capability of both the 5520 system 
and the pes enables us to provide direct automated litiga
tion support for complex or cumbersome litigation. In one 
pending case, the plaintiff named 130 federal defendants in 
their individual ca.pacities. We created a file containing rec
ord~ pertaining to each of them, which enabled us to 
completely automate the production of individual notice 
letters, requests for federal representation, and scope of em
ployment statements. 7 In class action litigation involving 
allegations of racial discrimination in hiring and promo
tions at an installation, several hundred individual 
claimants have filed claims involving hundreds of job an
nouncements. We have created a database at the 
installation, accessible through telecommunications, that 
enables us to track multiple claims by each claimant, and 
establish "track records" for the various selecting officials. 
This information is critical in ensuring that no claimant 
successfully attempts to establish entitlement to more than 
one position, and in preparing selecting officials for trial. 
Although contractor litigation support will still be needed 
in exceptional circumstances, like United States v. Shell Oil 
Co., our system will be more than adequate for the vast ma
jority of cases. 

Conclusion 

Automation has already improved the quality of life in 
the Litigation Division and the quality of our work prod
uct. Command emphasis and a willingness to invest 
adequate personnel resources are indispensable to success
fully implementing a major automation initiative. 8 We 

5 This printout contains the same data as the weekly report of new cases, except that opposing counsel data is deleted and the four significant event data 
fields are added. 

6 Examples include: a monthly report on the Matus of all equal opportunity/equal employment opportunity litigation; lists of medical malpractice litigation 
by hospital, medical specialty, and plaintiff's attorney; and reports on litigation relating to particular installations provided as input to briefing books for 
installation visits by JAGC genera! officers and other DA officials. 

7 See Dep't of Army, Reg. No. 27-40, Legal Services-Litigation. para. 3-2 (4 Dec. 1985). 

sSee also Letter, HQDA, DAJA-IM, J I Apr 86, subject: JAGC Automation Standards, reprillted ill The Army Lawyer, June 1986. at 3. 
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have found the return on that investment bountiful, and 
look forward to using telecommunications and automated 
support increasingly in the future to enhance participation 

by attorneys in offices throughout the Corps in defending 
the Army's interests in litigation. 
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Trial Counsel Forum 

Trial Counsel Assistance Program 

The Sentencing Argument: A Search for the Fountain of Truth 

Major James B. Thwing 
Trial Counsel Assistance Program 

The unique nature of military servi.ce is the key to the 
character of the discipline of its several forces. In the 
United States, we have fallen into the sloppy habit of 
saying that a soldier, sailor, airman, or 
coastguardsman is only an American civilian in dis
guise. The corollary to this quaint notion is that all 
military organization is best run according to the prin
ciples of business management. Both of these ideas are 
to be disputed on two grounds: they are contrary to 
truth and they sell human nature short. 1 

Servicemen and women, whether they are members of 
the Army, Navy, Marines, Air Force, or Coast Guard, have 
always needed and will always need to believe that the ide
als of military service are grounded on the truth, and that 
there is therefore worth in their common purpose in de
fending this nation. The ideals of military service-·duty, 
honor, loyalty, and fidelity-do not usher forth from con
temporary vogue, but rather from a tradition of learned 
truths about these ideals that teach that all military service 
is a matter of devotion to selflessness rather than selfish
ness. Military justice has a paramount role in the military 
because, in depicting that all offenses against the good order 
and conduct of the military represent the converse of this 
simple truth, it demonstrates the unambiguous and un
changing value of the ideals of military service. 

In carrying out this role, the military justice system is 
vested with the unquestioned responsibility of assuring the 
greatest amount of protection of the individual rights of the 
service member within the context of the needs of military 
service. Whenever military law has operated in such a way 
as to disturb this delicate balance, it has undergone harsh 
criticism. The harshest criticism has developed when milita
ry law has operated to the extreme prejudice of individual 
rights. For nearly a decade following the Vietnam War, be
cause of harsh criticism directed at the military justice 
system during that era, military law developed in a way 
that nearly sanctified the individual rights of service mem
bers to the exclusion of the needs of military service to the 
extent that the values, traditions, and ideals of military ser
vice were largely overlooked, blurring the marked 

1 The Armed Forces Officer. DOD GEN-36, 22 July 1975, at 126. 

29 M.J. 100 (C.M.A. 1980). 

3 13 M.J. 403 (C.M.A. 1982). 

4 I M.J. 350 (C.M.A. 1976). 

difference between selflessness and selfishness. Since 1980, 
the growth and development of military law has gradually 
operated to restore the paramount role of the military jus
tice system and the balance between the individual rights of 
soldiers and the needs of military service. Perhaps the final 
step in this process is the recent growth and development of 
military law concerning the sentencing phase of military 
trials. 

The recent changes in the sentencing process brought 
about the 1980 Court of Military Appeals decision in Unit
ed States v. Lania,2 which provided that military 
prosecutors could argue general deterrence as a factor for 
considMation in the sentencing of an accused, and the 
court's 1983 decision in United States v. Vickers,3 which 
provided that military prosecutors could introduce evidence 
of aggravation concerning the offenses for which the ac
cused was found guilty, stand in stark contrast to such 
cases as the 1976 Court of Military Appeals decision in 
United States v. Mosely,4 which held that it was error for 
military prosecutors to argue general deterrence, and opin
ions by the various courts of military review that construed 
paragraph 75(b) of the 1969 Manual for Courts-MartiaP as 
a proscription against introducing evidence of aggravation 
in a contested court-martial. 6 Also establishing a clear de
parture from this past precedent is the 1984 Manual for 
Courts~Martial, which makes clear that the prosecutor's 
function during the sentencing phase of the trial includes 
the right to present evidence as to any aggravating circum
stances directly relating to or resulting from the offenses of 
which the accused has been found guilty,7 to present evi
dence concerning the accused's rehabilitative potential,8 
and to recommend "a specific lawful sentence and. . . also 
refer to generally accepted sentencing philosophies, includ
ing ... social retribution." 9 As a consequence of these 
changes, military prosecutors now stand in a unique and 
privileged position; one most certainly not enjoyed by their 
predecessors. For this reason, the opportunity to fully and 
actively participate in the sentencing process provides the 

5 Para. 75(b)(3), Manual for Courts-Martial, United States, 1969 (Rev. ed.), provided that: "If a finding of guilty of an offense is based upon a plea of guilty 
and available and admissible evidence as to any aggravating circumstances was not introduced before the findings, the prosecution may introduce that evi
dence after the findings are announced." 

6 United States v. Schreck, 10 M.J. 563 (A.F.C.M.R. 1980); United States v. White, 4 M.J. 628 (A.F.C.M.R. 1977); United States v. Peace, 49 C.M.R. 172 
(A.C.M.R. 1974); United States v. Allen, 21 C.M.R. 609 (C.G.C.B.R. 1956). 

7 Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial 1001(b)(4) [hereinafter cited as R.C.M.J. 

8 R.C.M. l001(b)(5). 

9R.C.M. l001(g). 
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military prosecutor with the vital role and duty of advocat
ing the interests of the military commonweal and the ideals 
of military service. 

The purpose of this article is to provide military prosecu
tors with a comprehensive framework for planning and 
making effective sentencing arguments, whether before a 
military judge alone or court members, and to encourage 
commanders to fill courtrooms with their soldiers to ob
serve the proceedings in order to advance the paramount 
purpose of military justice. 

Understanding Military Service 

It is practically impossible for a military prosecutor to 
make an effective sentencing argument without an under
standing of the intricacies of the service he or she 
represents. Any attorney representing a large company or 
institution is expected to understand the company or insti
tution from top to bottom, and no less should be required 
of the military prosecutor. Yet, this is one dimension of tri
al work which is often lacking, especially for the military 
prosecutor without prior military experience. A military 
prosecutor without this knowledge is often at a loss in un
derstanding the true seriousness and impact of an offense. 
Every military prosecutor should have a basic understand
ing of what makes good soldiers, good units, and successful 
combat actions. As representatives of particular jurisdic
tions within a military organization, a military prosecutor 
should also understand the combat mission and peacetime 
goals of the units of the jurisdiction and how these units 
train to prepare to fulfill their combat mission and peace
time goals. This basic knowledge will allow the military 
prosecutor a fuller appreciation of the impact and serious
ness of an offense committed by a soldier upon the welfare 
of other soldiers, upon the unit, and upon the service they 
represent. To gain this kind of understanding, military 
prosecutors should attend command information biiefings, 
be acquainted with military terminology and current devel
opments, visit and observe units during training, and study 
available basic literature which discusses military history, 
military values, and current developments. Such basic 
sources readily available to Army prosecutors include The 
Armed Forces Officer, 10 Army magazine, II and Field Man
ual 22-100. 12 It is essential to remember that today's 
soldiers if called into combat will be required to engage in 
the fiercest, most technologically complex form of warfare 
in the history of the wurld. In order to fulfill this function, 
today's soldiers must be thoroughly trained. Such training 
requires firm discipline that can only be attained through 
an unselfish and obedient adherence to the ideals of military 
service. When examining a particular offense committed by 
a soldier through this perspective and placing it into con~ 
text with a fuller understanding of military service, the 
military prosecutor has taken the first step towards prepara~ 
tion of an effective and purposeful sentencing argument. 

IODOD GEN-36, 22 July 1975. 

Planning the Sentencing Argument 

Experienced military judges frequently comment that 
they would rather not have the prosecutor advance a sen~ 
tencing argument in a trial before them alone. Much of the 
underlying basis for this observation is that these same trial 
judges understand that prosecutors frequently arrive at a 
sentencing argument for the first time following the presen~ 
tation of evidence during sentencing and anticipate that the 
prosecutor will advance nothing more than has been ad
duced during the trial. Also, because many trials are based 
on identical charges, prosecutors who do not plan their sen
tencing arguments frequently rely on past arguments 
advanced before the same trial judge or court panel, presag
ing the notion that military justice is really a matter of 
routine. Ultimately, this form of trial effort renders military 
justice meaningless. 

As with any aspect of trial work, the formulation of an 
effective sentencing argument begins well in advance of the 
trial. A military prosecutor must evaluate a particular act 
of misconduct from two different vantage points. First, the 
prosecutor must analyze the context of the offense in terms 
of its nature, its impact upon the victim, its impact upon 
the unit to which the accused is assigned, and its impact 
upon the service to which the accused belongs. Second, the 
prosecutor must understand the underlying considerations 
of the sentence itself, that is, the possible punishments to 
which the accused can be exposed to, such as reduction in 
rank, forfeiture of pay, confinement, and discharge from the 
service, and how these punishments may serve the ends of 
good order and discipline, the needs of the accused, and the 
welfare of society. By evaluating an offense in this manner, 
the prosecutor is enabled in the sentencing argument to re
late the evidence gained from this approach to the central 
issue in the sentencing process: What is the "legal, appro
priate, and adequate" sentence? 13 A matrix for 
understanding this process is set forth at the conclusion of 
this article at appendices A and B. 

Context of the Offense 

Analysis of the context of an offense involves first view~ 
ing the nature of the offense itself. Much information is 
conveyed in a criminal charge which is of distinct value in 
the formulation of a sentencing argument. Those factors 
most important about a charge, such as whether it involves 
an intentional, willful, or premeditated act, deserve full at
tention by the military prosecutor because they ultimately 
provide the prosecutor with the ability to focus on the ac
cused's thinking at the time an offense involving these 
elements is committed. It must be remembered that a pros
ecutor is entitled to argue allY reasonable inference which 
flows from these elements as shown by the evidence. 14 For 
example, a larceny is an intentional offense. The element of 
intent, when proven, allows the prosecutor to argue that the 
accused did not merely act on impulse, or was compelled to 
act by some external force, but rather that he or she 

II Army Magazine is monthly publication of the Association of the United States Army and is wIdely circulated within the Army. Its most valuable edition 
is the October "Green Book." In this edition, the major army commanders set forth their goals for the following year and establish what problems need to be 
overcome. This information can provide a wealth of valuable information for an Army prosecutor. 

12 Dep't of Army, Field Manual 22-100, Military Leadership (31 Oct. 1983). 

13 United States v. Combs, 20 M.J. 441, 442 (C.M.A. 1985). 

14 United States v. Hutchinson, 15 M.J. 1056 (N.M.C.M.R. 1983). 
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planned to do an act which had as its purpose a criminal 
goal. Such thinking, it is arguable, involves weighing all the 
circumstances surrounding the plan and the goal. Such cir
cumstances could include the possibility of being caught, 
the effects of being caught, and the potential effects to be 
suffered by the victim. It is arguable that the accused, even 
in a moment of time, understood the ramifications of his or 
her actions and, despite these, purposely chose to obtain the 
criminal goal he or she planned. Willfulness and, of course, 
premeditation, involve the identical reasoning process. 
These are factors that need to be forcefully advanced in ar
gument to a trial judge or court members. This is not to 
suggest that similar criminal behavior is not present in gen
eral intent crimes. For example, in cases involving criminal 
use, possession, and distribution of drugs, while it is clear 
that there is no specific intent necessary to be proved, it is 
also clear that a military accused embarked upon such 
criminal activity is involved in a thinking process that goes 
beyond mere happenstance. Prosecutors are clearly allowed 
to argue facts of contemporary history, even though evi
dence of such facts has not been, formally admitted. Further 
permissible are comments on common knowledge within 
the community. IS Consequently, an accused who embarks 
upon criminal activity involving drugs is involved in pursu
ing a form of criminal activity that has been, is, and always 
will be inimical to good order and discipline in the military. 
The seriousness of such offenses is thus made obvious, and 
the prosecutor need not tread on the clearly unlawful argu
ment that illicit drug activity is contrary to a particular 
service's policy. 16 Instead, the implication voiced by the 
prosecution in highlighting the criminal choice made by the 
accused is that he or she manifests a near total disregard of 
the binding spirit of fidelity to which a soldier, sailor, ma
rine, airman, or coastguardsman is expected by his or her 
service t(l manifest. 

The next consideration a prosecutor must examine is the 
circumstances under which the offense was committed. For 
instance, was the offense committed during the cover of 
darkness?; was it committed in the barracks?; was it com
mitted in an adjacent civilian community exposing the 
service or the installation to disrepute?; or was it committed 
in the company of other soldiers? 

Each of these circumstances brings into focus facets of 
military life that are essential to the welfare of soldiers, 
their units, and the general military community. For e~am
pIe, a crime committed under the cover of darkness 
exacerbates the crime because it shows that the accused 
clearly understood the wrongfulness of the act. It should 
clearly be advanced during the sentencing argument that 
the accused used the darkness as a haven for his or her 
criminal goal, taking advantage of a time and hour when 
other soldiers rightfully assume a sense of safety and securi
ty from the wrongs of others. Another example is a crime 
committed in the barracks. Such a crime unquestionably in
terrupts the security and harmony of barracks life. For the 
soldiers who live in the barracks, a barracks larceny de
creases the confidence they should have that their living 
areas and possessions are protected. Under such circum
stances, a military prosecutor should confer with the 
accused's unit commander and determine what effects a 
crime in the barracks has upon the soldiers who reside in 

15 United States v. Campbell, 8 M.J. 848 (C.G.C.M.R. 1980). 

16 United States v. Allen, 43 C.M.R. 157 (1971). 

the barracks. A personal inspection should be made by the 
prosecutor to determine whether the soldiers have respond
ed to a crime in the barracks in such a way as to manifest a 
lack of trust or harmony in barracks life. For example, fol
lowing a barracks larceny, soldiers may feel compelled to 
place their possessions and their living areas under lock and 
key even while they are present in the barracks. Such extra 
security precautions often evidence a lack of trust among 
members of a unit. This divisive force should be brought to 
the attention of the sentencing authority during the sen
tencing argument. 

A military prosecutor should next consider the nature of 
the offense and the circumstances under which it was com
mitted within the context of its impact on the victim. In so 
doing, the prosecutor should consider the existence of phys
ical, as well as psychological, injuries. Too often, 
prosecutors relying on photographs or the physical pres
ence of scars limit their argument on sentencing to these 
visual injuries. This is important evidence. Yet, beyond the 
observable injuries are injuries to the victim that are much 
deeper. These "invisible" injuries are as important towards 
formulating an effective sentencing argument as are the visi
ble injuries. For instance, in considering the death of the 
victim, a prosecutor should point out what death actually 
means. It is an end to even the small miracles that humans 
often take for granted: the enjoyment of a sunrise or a sun
set; the smell of the air on a spring day; the physical 
exhilaration of a long walk or a jog in the park; the laughter 
of children; the consolation of a wife after a hard day's ef
fort. Physical scars not only manifest the violence visited on 
the victim, but also the lifetime reminder of violence and 
the physical marring of one's appearance. A child who has 
been sexually abused may bear no physical scars-but the 
mental picture of this aberration wiII live in the child forev
er. So, too, will the impairment of natural relationships 
between the child and his or her parents, as well as other 
relationships as the child grows into adulthood. Conse
quently, a prosecutor must devote an appropriate amount 
of effort before trial in assessing the real as well as the infer
ential damage suffered by the victim in formulating a 
sentencing argument to include any physical and psycho
logical injury and the effects of both in terms of predictable 
non-observable consequences such as the victim's loss of 
virginity, long term physical problems, fear, distrust, hate, 
and likely impairment of natural and institutional 
relationships. 

A final consideration of the context of an offense should 
involve the use of the military prosecutor's understanding 
of the intricacies of military service including its history 
and values in placing before the sentencing authority the 
impact of the offense on the accused's or victim's unit and 
upon the service represented by the accused. Within this 
perspective, the prosecutor can relate the impact of an of
fense to its actual or probable effect upon the unit's mission, 
morale and esprit de corps. Likewise, the prosecutor can de
termine whether an offense detracts from the Army's goal 
of combat readiness as well as the values and traditions of 
military service. For example, a barracks larceny impacts 
upon the victim in terms of decreasing the victim's trust in 
other soldiers. This element of distrust wiII unquestionably 
effect the harmony and the general morale of the unit. A 
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barracks larceny causes other soldiers to be wary of their 
fellow soldiers. This, in turn, directly effects how such a 
unit may be able to work and train together and operate 
under combat conditions, which requires unquestioned mu
tual trust between fellow soldiers. Frequently, it is argued 
that such crimes as illicit drug use are "victimless." Such 
arguments belie the obvious effects upon units where, be
cause of the commission of such "victimless" crimes, entire 
units may be exposed to frequent inspections for the pres
ence of drugs. Such inspections, while necessary to ensure 
the proper health, welfare, and combat worthiness of the 
soldiers, are, after all, evidence of a generalized lack of faith 
by higher authority that soldiers are living according to the 
clear standards set before them. Good soldiers know this 
and resent such intrusions. They are the innocent "victims" 
of an allegedly "victimless" crime. 

When a military prosecutor undertakes the time to care
fully analyze an offense and fully understands its context, 
he or she is next prepared to examine how the context of 
the offense applies to the proper considerations underlying 
a legal, appropriate, and adequate sentence. 

Sentencing Considerations 

The Military Judge's Benchbook sets forth the following 
concluding sentencing instructions which, in part, provide 
that "[Y]ou should select a sentence which best serves the 
ends of good order and discipline in the military, the needs 
of this accused, and the welfare of society." 17 These in
structions form the basic guidelines which a military 
prosf!cutor may use in applying the context of the offense to 
the four factors (rank, pay, confinement, and discharge) in
herent in the sentence of an accused. Such an approach 
comprehends a three-step analysis. 

The first part of the analysis requires a full consideration 
of the basic truths embraced in military rank and military 
pay, as well as a firm understanding of the meaning of con
finement at hard labor and basis of a discharge from the 
service. The second part of the analysis requires the prose
cutor to apply what he or she has learned about the 
separate facets of the accused's offense through an analysis 
of its context in establishing a recommendation for an ap
propriate sentence as to each of these sentencing factors. 
The final step of the analysis requires the prosecutor to ana
lyze how the recommended punishment of the accused will 
best serve the sentencing considerations outlined in the mil
itary judge's concluding instructions on the sentence. 

As an example, consider a case in which a staff sergeant 
has been charged with the nighttime theft of $25.00 from 
the barracks room of one of his enlisted subordinates. In 
viewing the sentencing considerations in this example, the 
military prosecutor should begin by analyzing the issue of 
reduction in rank. The first consideration in this step would 
be a full analysis of what underlies the meaning of staff ser
geant. Excellent sources for this understanding are the 
accused's oath of enlistment and the orders promoting the 
accllsed to staff sergeant. Both the oath of enlistment and 
promotion orders speak of the correlative rights and duties 
expected of such a soldier. The rights, duties, and appella
tion of rank should be argued to the fact finder. The second 
consideration would be to apply what has been examined in 
terms of the aggravating and circumstantial factors of the 

offense. In other words, that larceny is an offense of specific 
intent, that it was committed under the cover of darkness, 
and in a place recognized in military life as a sanctuary. 
This affords the prosecutor an opportunity to ask and to 
answer a seemingly limitless number of questions that pene
trate the core of military service: did the accused 
understand the rightful expectations that the victim, other 
subordinates, his peers, and his superiors would have in the 
accused by virtue of his rank? When the accused committed 
the criminal acts charged, did he live up to the expectations 
and appellations of his rank? Does the specific intent aspect 
of the crime indicate that the accused considered the trust 
conveyed in his rank, the impact upon the victim and sub
ordinates and superiors in terms of the welfare, morale and 
esprit de corps of the unit if he were discovered to be a thief 
in the night, and the possible consequences of this discovery 
upon the combat readiness of the unit? It is clearly arguable 
that the accused did and disregarded these effects in COIl

cluding that his criminal desires were more important. How 
does such thinking auger for this staff sergeant's loyalty, fi
delity, reliability, and endurance under conditions of 
combat when such ideals are essential, especially in per
forming a mission which requires unselfish dedication to 
the interests of the unit including the accused's subordi
nates, peers, and superiors? Is such thinking so errant, so 
selfish, as to rightfully punish him by removing all indicia 
of his rank? 

This final question brings into focus the third step neces
sary towards arguing an appropriate sentence, that of 
demonstrating how a just punishment for each specific sen
tencing factor serves the three basic sentencing 
considerations outlined in the concluding sentencing in
structions. For instance, with regard to the above example, 
the prosecutor in answering the final question posed above 
would be availed of the opportunity of placing before the 
sentencing authority the essential ideals of military service 
underlying each sentencing factor and arguing how punish
ment as to each would serve the ends of good order and 
discipline, the needs of the accused, and the welfare of soci
ety, Accordingly, the prosecutor could argue that the rank 
of staff sergeant held out to the accused's subordinates the 
promise and privileges of authority and leadership, to his 
peers, the fulfillment of responsibility and trust, to his 
superiors, the enjoyment of mutual respect and reliability, 
and to the service the hope of fidelity, obedience, and perse
verance. Here the prosecutor can fairly define for the 
sentencing authority what each of these ideals mean in their 
military context. Such ideals should not be left to the imagi
nation of the sentencing authority because, against the 
background of the probable evidence in mitigation and ex
tenuation that the accused has been an outstanding soldier, 
that he made a simple "mistake," that he only took $25.00, 
that he is, after an, "human" and capable, as are all good 
people, of succumbing to temptation, such values may ue 
made to seem merely transitory. For this reason, the milita
ry prosecutor must define for the sentencing authority each 
of the values and ideals at stake in a criminal case and 
make clear that an essential goal in adjudging an appropri
ate punishment is to confirm their vital importance, not 
only on behalf of the accused but also to the dutiful soldiers 
who may learn of the offense ~nd to society that rightfully 
expects soldiers to embrace them until the moment they are 

17 Dep't of Army, Pam. No. 27-9, Military Judges' Benchbook (I May 1982) (15 Feb. 1985), para. 2-39. 
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no longer soldiers. Other simple truths underlie each of the 
other sentencing factors. 

Forfeiture of pay connotes the truths of receiving pay 
that are often forgotten or taken for granted. Soldiers are 
simply not expected to become materially enriched in mili
tary service. The life of a soldier is made up of spartan 
living and sacrifice. Soldiers must therefore learn to be wise 
in utilizing their pay and benefits. This wisdom teaches 
thrift and the appreciatio'l for the fruits of one's efforts. 
Too often during the senLr •. :'1g phase of the trial, these 
truths are simply laid aside. Mn'e often, the soldier is made 
to appear as though, rather them enjoying the security of
fered in military life, he is a victim of a system whose object 
is to deprive him of "the good life." Military prosecutors 
should bring forth these simple truths of military life in ar
guing for the punishment of forfeiture of pay because it 
confirms for the accused as well as well as the dutiful sol
dier realities of military life both may certainly have taken 
for granted or completely forgotten. In this regard, it is 
nearly always essential for the prosecutor to have the ac
cused's finance records present in court. Frequently, 
accuseds are allowed to characterize their life as impover
ished because of various allotments and other extractions 
from their pay. In reality, the accused has often chosen to 
impoverish himself through extravagant spending. Many 
times, this fact alone is the contributing factor in the com
mission of an offense. The presence of the accused's finance 
records in court allows the prosecutor to make this fact 
clear. 

Confinement at hard labor carries with it the value of 
freedom. No other punishment is as instructive as confine
ment because it vividly provides for the accused the 
precious value of freedom. But freedom imposes responsi
bility-responsibility to one's self and responsibility 

job is merely one aspect of being dutiful. A military prose
cutor should make this manifestly clear during a sentencing 
argument. If a soldier has so clearly abused his or her free
dom as to bring self, the unit, and the service into a position 
of compromise through the abuse of the responsibilities of 
his or her freedom, then a prosecutor should be prepared to 
place before the sentencing authority the value of the pun
ishment of confinement. That is, that confinement wilI tend 
to restore for the accused, the dutiful, and society, the val
ues and ideah. underscored in the concept of freedom. 

As a form of punishment, a punitive discharge embraces 
the total essence of military service. In viewing a soldier 
who has embarked upon criminal activity serious enough to 
warrant an ignominious end to his or her military service, a 
military prosecutor must understand and be fully able to set 
forth before the sentencing authority the answer to how a 
good soldier claims the right to the appellation of honorable 
service. Such an answer will convey why a punitive dis
charge is appropriate for an accused. A good soldier earns 
the right to have his or her service characterized as honora
ble because of faithful, honest service. Such service is 
earned at the expense of persevering through the bad times 
and bad days and of confronting and overcoming criminal 
temptations when to do the opposite would at least seem 
"fair" or plainly "human." Honorable .service has been 
earned by those who have given their life for their country 
as well as those who have noti by those who have been he
roic and those who have not. But each of these qualities has 
one salutary effect-the placement of duty before self. This 
effect is exactly the opposite of a criminal act. This is the 
central point which a military prosecutor needs to bring to 
the fore during the sentencing argument and particularly in 
a case where part of the punishment includes a punitive 
discharge. 

towards others. A military prosecutor should be prepared By planrA~.1g the sentencing argument around these two 
to make this truth clear to court members. A soldier's free- avenues of approach, a military prosecutor not only avails 
dom consists in acting for the will of his service. He is free the sentencing authority of basis for an appropriate sen-
to make choices that benefit itimself so long as those tence but also obtains a full understanding of his or her case 
choices are consistent with his military service. In contrast and an 0PPol'tunity to preview the available evidence and to 
to civilian life, a soldier is not left in the dark as to what the determine whether additional evidence is necessary to pro-
responsibilities of his freedom are. There are no gray areas. vide form to the planned argument. Such an idealistic form 
For example, a civilian worker may have duty require- of argument exposes the prosecutor to the counter-argu-
ments, he or she may work for an institution with a rank ment that no soldier can be expected to perfectly manifest 
and file similar to military service, and he or she may even every ideal. In a sense tllis is true. Yet, the simple truth is 
wear a uniform. But, there are two things clear about his or that every soldier whether he or she is an officer or enlisted 
her work which contrast the civilian with a soldier. He does is gauged against these ideals. The principle is that if a sol-
not take an oath of allegiance to his or her job and he or dier aspires to embrace them, then at the most critical 
she does not enjoy the status of being a representative of his points in his or her service, he or she will perfectly manifest 
or her company whether he or she is on or off the job. Sim- them in a way that will not only benefit the service, but also 
ply put, a civilian employee enjoys a different kind of himself or herself, fellow soldiers, and the unit. One such 
freedom than a soldier. He or she may commit acts such as clear example of this principle is an inscription outside the 
illicitly using drugs, making false statements, stealing, all VII Corps Trial Center, Wallace Barracks, Stuttgart, Ger-
without compromising his company. A soldier cannot com- many, that relates to PFC Wallace. The inscription relates 
mit such offenses without compromising his or her service. the story of PFC Wallace, who died in combat during 
Consequently, while a soldier certainly has freedom, it is World War II by falling on an anti-personnel land mine. 
not unbridled. Yet, while the soldier is compelled to act The mine was of the type that activated after being stepped 
responsibly, he or she enjoys the esteem and the presump- on. Its effect, once set off, was to propel from under the 
tions of his or her service earned by others who have served ground and to rise to the elevation of three to four feet and 
courageously, faithfully, and honorably that has no coun- explode, spraying fragments of metal in all directions. 
terpart. Too often, this fact is laid aside and instead While on patrol with several members of his unit, PFC 
military trials more frequently express the accused's service Wallace stepped on the land mine and, knowing that it 
or duty in terms such as he or she has done a good job or is could potentially kill him as well as his fellow soldiers, and 
a good worker. Such evidence is more often mistaken as ev- further knowing that he could avoid injury but that others 
idence that the accused is dutiful. Performing well on the would certainly be killed if he jumped away from the mine, 
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fell on the mine and was instantly killed. This truly unself· 
ish act earned PFC Wallace the Congressional Medal of 
Honor. But, more than that, it established a pattern of hon
or, courage, and devotion which to a very great extent is 
born from the basic training and precepts of military ser
vice. Such aspirational traits require constant reaffirmation 
for the dutiful as well as the undutiful. A court-martial is 
an appropriate forum for that purpose. 

Formulating the Argument 

The organization of a sentencing argument is as impor
tant to the argument as its content. Frequently, military 
judges remark that while prosecutors arguments are not 
lacking in content, they are lacking in direction. An effec
tive sentencing argument should be organized and delivered 
in the following order: a recommendation for a specific ap
propriate sentence; a justification for the recommendation; 
and a summation of the crucial points of the case. Length 
of the argument should be taken into consideration in terms 
of the importance of what must be set forth before the sen
tencing authority without unnecessary dramatization, gloss, 
or hyperbole. Even so, a prosecutor who evokes the simple 
basic truths of a criminal case in a manner that is relevant 
to the legal, appropriate, adequate bases for a sentence need 
1:.)t be concerned with the length of the argument so long as 
it is logically organized and effective. 

Recommendation for Specific Sentence 

Rule for Court-Martial lOOl(g) specifically provides that 
a military prosecutor may recommend a specific lawful sen
tence. While the prosecutor may not speak for the 
convening authority in this regard, military law now recog
nizes that a prosecutor can use his or her judgment and 
experience after assessing all the evidence at trial in recom
mending a specific sentence. This should be accomplished 
at the beginning of the sentencing argument as it will be the 
aim of the prosecutor to justify this recommendation. Thus, 
the inception of the sentencing argument could be stylized 
as follows: "Members of the court [Your honor], it is the 
position of the government that the just, adequate, and ap
propriate punishment for the crime(s) you have found the 
accused guilty of is. . . ." Military prosecutors should note 
that they are not constrained by any ceiling placed upon the 
punishment by a pretrial agreement. In the case of United 
States v. Rich, 18 the Army Court of Military Review held 
that it regarded a prosecutor's argument for an appropriate 
sentence which happened to exceed the limit agreed to by 
the cor" '/ening authority in negotiations for a plea of guilty 
as "being permissible." 19 

Justification of the Sentence Recommendation 

The justification for the sentence recommendation should 
incorporate the prosecutor's planned analysis of the ac
cused's offenses as discussed above. This is, of course, the 
keystone to the sentencing argument. Like the sentencing 
argument in total, the justification portion should be organ
ized, coherent, and logical presenting the total context of 
the offense(s) and applying them to the sentencing consider
ations. Matching this latter portion of the argument to the 

18 12 M.J. 661 (A.C.M.R. 1981). 
191d. at 662. 

20 CM 446863. affirmed by the Army Court of Military Review 12 July 1985. 

military judge's concluding instructions to the members of 
the court will assist the prosecutor in effectively overcoming 
the blurring effect the defense argument and other instruc
tions by the military judge frequently have upon a 
prosecutor's sentencing argument. It is equally important 
for the prosecutor to remember that a sentencing argument 
is most effective when it sets forth the simple basic truths of 
the accused's criminal acts and establishes a truthful foun
dation for a realistit~ sentence. Such an argument should 
never, nor needs to, anticipate the defense argument or re
quires overreaching on the part of the prosecutor. The 
transition from the sentence recommendation to the justifi
cation for the recommendation may assume the following 
stylized form: "Members of the court [Your honor], the jus
tification for this recommended sentence lies in the basic 
simple truths underlying the context of the accused's of
fenses and in the considerations you must make in arriving 
at an appropriate sentence. Let us first examine the of
fense(s). . . . Next, let us examine the considerations you 
must make in arriving at the accused's sentence. .. 

The Summation 

The summation of the sentencing a£gument should 
present a brief analysis of the crucial aspect of the case; 
uniting the context of the offense and the sentencing consid
erations in a manner which affords the sentencing authority 
a total understanding of the thrust of the case. A graphic ilr 
lustration of this suggestion is found in the sentencing 
argument made by Captain Carl M. Wagner, trial counsel, 
VII Corps, Stuttgart, Germany, in the case of United States 
v. Derr. 20 In Derr, the accused was charged with five speci
fications of forcible sodomy and four specifications of 
indecent acts; all offenses were committed against the ac
cused's four-year-old daughter. After detailing the specific 
and agonizing acts underlying the offenses and demonstrat
ing their impact upon the victim~ Captain Wagner closed 
his argument by centering on the crux of the case. In so do
ing, he caused the court members to view the stark realities 
of the case by first causing them to focus on the accused as 
he was at the time of the offenses, not as he appeared in 
court: 

Look at the accused in the court today. He looks good 
sitting there in his uniform, his B-7 stripes and all his 
awards and decorations on. He probably didn't look 
that good with his pants pulled down shoving his penis 
into little Faith [the accused's daughter] .... 

Captain Wagner then presented the crucial point of the 
case: 

What position in our society does a father hold? In a 
child's small world, a father is everything. A father is a 
symbol of fairness. A father is a symbol ofjustice. A fa
ther is one who protects small children from the 
horrors and harsh realities of the world. But . . . not 
for little Faith. This father was one of those horrors. A 
child trusts a father. A child needs time to be a child, 
to play, to have fun, to do the things that little kids do. 
This man stole Faith's childhood. Her years of inno
cence are gone forever. Children rightly trust people. 
They believe that they will be protected and cared for. 
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How did this accused repay that trust. He shoved his 
penis into little Faith's anus . . . and . . . smothered 
her with a pillow. 21 

This is a statement of simple truth. It is neither lengthy, 
aggrandized, nor exaggerated. As the court members re
tired to deliberate and vote upon the sentence, surely they 
must have recalled the very simple truth that for a child, a 
father is a symbol of justice-a view that not only held true 
for the victim but also for the accused's family, his unit, 
and the Army. Ultimately, the court members sentenced 
the accused to be reduced to the rank of Private E-1, to 
forfeiture of all pay and allowances, to be discharged with a 
dishonorable discharge, and to be confined at hard labor for 
100 years. 

The summation may also be used to dispense with any 
themes that tend to blur the essential nature of the case, 
such as its seeming "routine" nature. Cases involving illicit 
drug activity are such examples. Military judges, law en
forcement personnel, prosecutors, commanders, and 
soldiers often think because illicit drug activity in the mili
tary is common that such cases are routine. Such thinking 
has done much in the way of making the sentencing process 
seem routine-especially for military judges. A prosecutor 
should take time during the summation of the sentencing 
argument to displace this potential. One clear approach to 
achieve this result is to address a problematical theme head 
on and show its effect. The following is an example: 

We arrive at this point in the trial knowing that a case 
involving drugs, especially in the lllilitary today, has 
achieved a certain routine value. The facts seem pre
dictable, even the sentence seems predictable. Yet, 
have we been dulled by the same drugs that for years 
have crept into all parts of our society-our schools, 
our business institutions, even our cherished sports? Is 
it now so much a part of our life that we must assume 
that the possession, use, and sale of drugs is normal? Is 
this simply another drug case that we can dispense 
with and toddle off to the club in time for a beer? Sure
ly, in the Army we cannot afford to listen to such a sad 
commentary on our life, and then like baseball fans 
who find out their heroes are drug users say. . . even 
so, let the games go on! The accused is not singly re
sponsible for this aura of moral complacency and 
ambivalence, but he is part of it. It is as clear today as 
it was generations before that the simple truth is that 
illicit drug activity saps the vitality of any society and 
in the military such activity is destructive of the very 
values which have carried this nation through the most 
critical moments of our history. Therefore, let us now 
evaluate the final crucial point of this case. 

21 Record at 61-68 (emphasis added). 

Ultimately, a sentencing argument that has been planned 
in advance of trial, is formulated and presented in an organ
ized and logical manner, and is based upon the simple 
truths derived from the evidence of the case and the foun
dations of military service, serves the best interests of 
justice by providing the sentencing authority with a sound 
basis for an appropriate sentence. Such an approach obvi
ates the traps unwary and unprepared prosecutors set for 
themselves when they rely on or exploit the passions, emo
tions, or biases of the sentencing authority. 22 

Conclusion 

"Say to the righteous that it shall be well with them, for 
they shall eat the fruit of their doings." Isaiah 3: 10 

Captain Charles E. Lance, in his a-tiele entitled A Crimi
nal Punitive Discharge-An Effective Punishment?, 23 

provides the following captivating account, drawn from 
Lieutenant Colonel S. V. Benet's Treatise On Military Law 
and the Practice of Courts-Martial, 24 the execution of the 
punishment of a discharge with ignominy upon a soldier in 
1876: 

At Adobe Wells, Texas in 1876, on a typically hot dry 
day the garrison troops at this tiny western cavalry 
post are assembled to witness what any man "with 
honor" prays will never happen to him. The men of 
the troop stand rigid in a solemn formation while a 
"dirt devil" whirls dust on their freshly polished boots 
and the noonday sun continues to beat down upon 

. them. Sweat beads begin to pour out from underneath 
their wide brimmed hats before the post commander 
briskly steps into the center of their vision and calls for 
attention to orders. 

The accused, under guard, is marched into his place of 
infamy as all eyes center upon him and then upon the 
Colonel as his words cut through the hush. Private 
Doake has been found guilty by a court-martial and 
has been sentenced to be discharged from the Army 
with a Dishonorable Discharge. Everyone at the for
mation knows it but nonetheless strains to capture 
every word as the Colonel reads the general court-mar
tial order which recapitulates the crimes of the accused 
and his ignominious conduct. 

As the commander virtually spits out the words "dis
honorable discharge" the Sergeant Major steps 
forward and strips off Doake's buttons, facings, rib
bons, and all other distinctions and identifying insignia 
of his now shabby uniform. His coat is taken from him 
and is torn in two and deposited at his feet. An aide 
brings Doake's enlistment and it is torn into pieces in 

22 To illustrate, the following arguments of trial counsel have been condemned by the Court of Military Appeals as exceeding the bounds of fair comment: 
an appeal to the court to predicate its verdict upon the probable effect of its action on relations between the military and the civilian community (United 
States v. Mamaluy, 10 C.M.A. 102,27 C.M.R. 176 (1959); an appeal to the court members to equate a victim to a brother (United State. v. Boberg, 17 
C.M.A. 401, 38 C.M.R. 199 (1968); urging court members to consider the victim to be their child (United States v. Wood, 18 C.M.A. 291, 40 C.M.R. 3 
(1969); a threat that the court members would be risking contempt or ostracism if they rejected his appeal for a severe sentence (Id.); suggesting that court 
members picture themselves as a rape victim's husband who was held in a helpless position while three men raped his wife (United States v. Shamberger, I 
M.J. 377 (C.M.A. 1976); likening defense witness' tactics to those practiced by Adolph Hitler (United States v. Nelson, 1 M.J. 235 (C.M.A. 1975). See also 
Hance v. Zant, 696 F.2d 940 (11th Cir. 1983), where the prosecutor manifested a belief that the accused was an "animal" and that he would sleep better at 
night if the accused were given the death penalty-among other things. 
23 79 Mil. L. Rev. 1 (1978). 

245th Edition, 1866. 
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his face and is left to be blown to the ground and tram
pled into the dirt. The Sergeant Major then grasps 
Doake's sword in both hands, raises it high above his 
head for all to see, and in one swift deliberate motion 
breaks it over Doake's head. 

The now humbled renegade is marched past his former 
comrades-in-arms as the drums beat out the "rogues 
march." The little procession heads inevitably toward 
the main gate where representatives of his troop, una
ble to conceal their contempt, physically eject him 
from the stockade. The Colonel then steps forward and 
orders Doake never to return to the post upon penalty 
of death and issues a somber order to those assembled 
to have no future contact with him upon fear of court
martial. 

Such a punishment, now seemingly uncivilized and intol
erable under our system of justice, must have stood as 
strong testimony in the minds of both the accused and 
those soldiers who stood witness to the punishment of the 
grave importance and dignity of the indicia of the accused's 
military service: his military insignia, his uniform, the but
tons of his uniform, his rank, and the enlistment papers 
which represented the mutual bond between himself and his 
service. Certainly, those soldiers who stood witness to such 
a punishment appreciated the fact that they were still 
soldiers. As much as this was a punishment for the accused, 
it was an indelible reminder to the dutiful of the sanctity of 
their profession. 

Some would say, even today, that we should return to 
this form of punishment. It is not necessary to do so. Mili
tary prosecutors today, by exercising theu' experience and 
understanding of military law, can achieve the same funda
mental and necessary impact through a carefully planned 
and proper sentencing argument. Unfortunately, today, 
courts-martial are largely being carried out in a setting 
where the only persons in attendance are the accused, coun
sel, and the military judge. Even in this setting, it is 
important for the accused to understand why he or she has 
been brought to trial and to understand the ramifications of 
his or her criminal acts. Every court-martial should be at
tended, however, by at least a representative constituency of 
the accused's unit. A trial by court-martial ought to tran
scend the bare dimensions of the court room. If not, the 
paramount importance of military justice is lost if the ac
cused's trial and punishment is a matter of record to only a 
minute portion of the service. 

Military prosecutors now having the privilege of fully 
participating in the sentencing process should use this ad
vantage responsibly both in preparing an effective statement 
regarding the accused's acts and in assuring that such a 
statement is instructive to the undutiful as well as the duti
ful. Such an effort will in turn assist in building a common 
raith among those who are dutiful that the values and ideals 
of military service are not simply to be ushered forth on 
ceremonious occasions but to be earnestly lived out-on all 
occasions. 

42 JULY 1986 THE ARMY LAWYER 0 DA PAM 27-50-163 



I. Nature of the Offense: 

A. Aggravating Factors. 

1. If intentional, define intent; Discuss what 
choices accused would make under these 
circumstances. 

2. If willful, define witlfullness; Discuss what 
choices accused would make under these 
circumstances. 

3. If premeditated, define premeditation; 
Discuss what choices accused would make 
under these circumstances. 

B. Circumstantial Factors. 

1. Committed during time of duty? 

2. Committed during nightime? 

3. Committed in the barracks? 

4. Committed in post-housing? 

5. Committed off-post? 

6. Committed with other service members? 

C. Social Factors. 

1. What is the historical perspective of the 
offense? 

2. To what extent will the offense affect 
others (besides the victim)? 

Appendix A 

Sentencing Argument Worksheet 

[The Context] 

Impact on the Victim 

1. Physical Injury; 

a. death-what does that 
mean? 
b. physloal disability? 
c. internal damage? 
d. scars? 
e. burns? 
f. 10$s of virginity? 

2. Psychological injury? 
a. internal 
(1) tear 
(2) distrust 

b. external 
(1) impairing of natural 
relationships 
(2) impairing of ideals and 
expectations 

c. emotional damage 

1. Loss in confidence of 
established authority? 

2. Loss of faith in established 
principles regarding the 
sanctity of: 

a. self 
b. privacy 
c. security 

Effect on established 
relationships: 
a. chaln-of-command 
b. superior-subordinate 
c. fellow servicemembers 
d. marriage 
e. parent-child 

Impact on the Army Impact on the Unit 

Combat readiness Mission of Unit 

Sanctitity of Traditions, Morals, Morale 
Values 

Sanctity of Military Community Espirit de Corps 
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A. ReduC!i'JJ1 in ran~.; 

(Thanes} 

1. OW!. Honer, Country 

2. OerlScation 

3. Subor&nation 

4. Obelfence 

5. Endurance/Perseverance 

B. Fonefurre of Pay: 

[Themes] 

1. Spartan We 

2. Sacrifice 

3. Thrift 

4. Trust 

C. Confrnement at hard labor: 

[Themes] 

1. Freedom U1IposeS a 
responsibility to others as well as 
self; 

2. Confinement constrains 
accused to consider the 
responsibility of freedom. 

D. Discharge from the Service: 

{Theme) 

Simple ful/tillmant of duty and the 
OATH OF ENUSTMENT achieves 
the appellation or HONORABLE 
SERVICE and the reward of and 
Honorable Discharge. 
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Appendix S 

Sentencing Argument Worksheet 

[The Considerations} 

a vrnat Is a so~d:ef? 
b. \'1fMt i:$ tank? 

c. Flace the deflniton of a SC:d:Sf 
within the context of rank. 

d. yrnat purpose aoos rank serve 
among the communi!"! of good 
sc~!l;ers? 

e. How d~ reduc!lnJ1 in lank for 
acts of rmsconduct seNe the eltds 
of discipline? 

a. 'Hnat ideals are assOCiated wrth 
pay? 

b. How is the offense related with 
pay? 

c. Hew dt)f:s loss of pay selVe the 
ends ot good order and discipline? 

a Within in !he context of being a 
soldier, what is freednm? 

b. What is the purpose of 
confinement? 

c. How would confinemenlsslVe 
good order and discipline of the 
Arrrr/? What length? 

a What is a dlscharge? 

b. What is a punjtiVe discharge? 

c. HoVl does a soldier claim the 
right to honorable seNice? 

d. How does the characterization 
of service serve good order and 
discipline in the Army? 

a Wr.at rank does me accuse{j 
presentl'y ho:d? 

b. Does his rank carr! wrth IT any 
spedal privileges and 
rssponslbiL'ties? 

c. WMJ re!atinnsh:p aoos his 
miscontluct bear ro these 
qu£iies? 

d. How '11111 rosing this rank seNe 
the needs of the accused? 

a How has the accused used his 
pay? 

b. HoY! shou!d he have used his 
pay? 

c. How '.'Ill! loss of pay selVl? the 
accused's "needs"? 

a. How has the accused used his 
fTe<='....Qom? 

b. How will loss 01 his freedom 
selVe the accused's "needs"? 

c. What length of confinement will 
seNe this purpose? 

a. Has the accused earned the 
right to be discharged non
punitivel'j from the Army? 

h. How will a punitive discharge 
benefit the accused? 

c. What kind of discharge? 
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a What are the rightful 
expectations of society? 

[A Special confidence in so!diers 
to fulfill du1iesI 

b. HoVi will loss of rank serve 
weHare of society? 

a What are the rightful 
e~tionsofsociety? 

[Rightful expectation that increase 
in pay assures a better sOldler} 

b. Does loss of pay serve society? 

HoVi vfill confining the accused 
serve the best interests of 
society? [Restoration of a dutiful 
citizen WHICH IS THE 
ACCUSED'S RESPONSIBIUTY] 

How vlill a punitive discharge 
serve the best interests of 
society? {Society's faith in soldiers 
is increased by fullfil/ment of 
sworn duty} 



The Advocate for Military Defense CouJlsel 

A Review of Supreme Court Cases Decided During the October 1985 Term 

Captain Lorraine Lee 
Defense Appellate Division 

Introduction 

The Supreme Court has already decided more than twen
ty criminal law cases during this term. The purpose of this 
article is to provide an easily accessible summary of those 
cases I that are applicable to military criminal law or of 
special interest to military personnel. Where pertinent, dis
cussion of current military law is included. The facts and 
underlying rationale are summarized in some of the cases 
for a better understanding of the holding. Because the arti
cle's purpose is to serve as a quick research guide, it should 
not be used as a substitute for defense counsel's own com
prehensive analysis and judgment in determining the 
applicability of the Supreme Court decision to a particular 
case. 

Right to Counsel 

Waiver 

In Edwards v. Arizona, 2 the Supreme Court established 
the "bright line" rule that once a suspect has invoked his 
right to counsel during custodial interrogation, the fifth 
amendment bars further questioning until counsel has been 
made available, unless the suspect himself initiates further 
communication. This rule has now been extended to the 
sixth amendment context in the case of Michigan v. Jack
SOil. 3 There, the defendant had requested appointment of 
counsel at the arraignment. 4 Three days later, before he 
had an opportunity to consult with counsel, the police in
terrogated the defendant and obtained a confession. 5 

Although the questioning was preceded by a Miranda 
rights advisement 6 and the defendant agreed to be ques
tioned without the presence of counsel, the waiver was 
nevertheless held to be invalid under the sixth amend
ment. 7 The holding was based on the rationale that the 

"Sixth Amendment right to counsel at a postarraignment 
interrogation requires at least as much protection as the 
Fifth Amendment right to counsel at any custodial interro
gation." 8 In fact, the reasons for prohibiting the 
interrogation of an uncounseled suspect who had invoked 
his right to counsel were deemed even stronger after he had 
been formally charged with an offense than prior to 
indictment. 9 

The Court rejected the government's argument that the 
defendant's request for appointment of counsel be con
strued to apply only to representation in formal legal 
proceedings. 10 Additionally, the Court stated that sixth 
amendment principles required knowledge of one state ac
tor to be imputed to another state actor, i.e., the police may 
not claim ignorance of the defendant's request for counsel 
made to the court when the detective in charge of the inves
tigation present at the arraignment. II Although the general 
relationship between fifth and sixth amendment waivers re
mains largely undefined, 12 it is now clear that once the 
right to counsel is invoked, acquiescence by the suspect to 
police initiated interrogation, either prior or subsequent to 
arraignment, does not constitute a valid waiver. 

In another waiver case, Moran v. Burbine, [3 the Supreme 
Court refused to require law enforcement agents to inform 
a suspect held in custody of efforts by an attorney retained 
by a third party to reach him. The defendant was arrested 
on a burglary charge but was also questioned about an un
related murder. 14 He waived his Miranda rights, never 
invoked his right to counsel, and made three inculpatory 
statements admitting to the murder. \5 While the defendant 
was in custody, his sister had called the public defender's 
office attempting to contact the attorney who had handled 
the defendant's unrelated burglary charge. 16 Failing to 
reach that attorney, she obtained the assistance of another 

I This article includes cases that were decided prior to 30 April 1986, Cases decided during the remainder of the term will be discussed in a followup article 
in a later issue. 

2451 U.S. 477 (1981). For an extensive discussion of Edwards, see Finnegan, Illvoking the Right to Coullsel: The Edwards Rule alld the lvfilitary Courts, The 
Army Lawyer, Aug. 1985, at 1. 

J 106 S. Ct. 1404 (1986). 

4Id. at 1406. 

5 Id. 

b See Miranda v. Arizona, 384 U.S. 436 (1966). 

7106 S. Ct. at 1411. 

8Id. at 1409. 

9 Id. 

10 Id. 

(lId. at 1410. 

12 See id, at 1411 n,10, 

JJ 106 S. Ct. 1135 (1986). 

14Id. at 1138-39. 

15Id. at 1139. 

16 Id. 
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public defender who immediately called the police station 
where the defendant was held. 1"T In response to the call, the 
poHce confirmed that the defendant was there, but told the 
pubHc d~fender that they were through with defendant for 
the night. 18 In fact, police questioning on the murder did 
not commence until after the attorney's call. 19 

The Supreme Court ruled that the defendant's waiver of 
his fifth amendment rights was not invalidated by the police 
failure to inform him of the attorney's call nor by the police 
deception of the attorney. 10 The Court stated that "[e]vents 
occurring outside of the presence of the suspect and entirely 
unknown to him surely can have no bearing on the capacity 
to comprehend and knowingly relinquish a constitutional 
right." 21 Even if the additional information might have 
been useful and might also have affected the suspect's deci
sion to waive his rights, the Constitution does not require 
that the police "supply a suspect with a flow of information 
to help him calibrate his self interest in deciding whether to 
speak or stand by his rights." 22 The 6-3 majority of the 
Court deemed the Miranda warnings to be sufficient to dis
pel the compulsion inherent in custodial interrogation. 2J In 
the Court's view, any further extension of Miranda by re
quiring the police to inform a suspect of an attorney's effort 
to reach him would "muddy" the application of Miranda. 24 

Such a requirement would also upset the subtle balance 
struck in the Miranda decision between the need for police 
questioning to elicit confessions and the inherently coercive 
atmosphere of custodial interrogation. 25 The Court further 
held that there was no due process violation because "the 
challenged conduct falls short of the kind of misbehavior 
that so shocks the sensibilities of civilized society as to war
rant a federal intrusion into the criminal processes of the 
States." 26 

Justice Stevens' dissenting opinion noted that the type of 
police deception which the majority sanctioned violated the 
American Bar Association's Standards for Criminal Jus
tice. 27 Furthermore, the prevailing view in the state courts 
condemns police interference with the attorney-client rela
tionship.28 It now appears that there must be an egregious 

Ii ld. 

IB ld. 

19 ld. 

W ld. at 1140. 

21 ld. at 1141. 

22 ld. at 1142. 

23 ld. at 1143. 

24 ld. 

25 ld. at 1144. 

26 ld. at 1147-48. 

271d. at 1151-52 (Stevens, J., dissenting). 

281d. 
29 106 S. Ct. 477 (1985). 

30 l d. at 480. 

31Id. at 488. 

32 ld. at 487. 

331d. at 480. 

341d. at 480--82. 

351d. 

36 ld. 

case of police misconduct, beyond the deception that oc
curred in ~YJoran, before the Supreme Court will condemn 
the conduct as violative of the Constitution. 

Sixth Amendment Violation 

In i\{aine v. Moulton, 29 a 5-4 majority of the Supreme 
Court found erroneous the admission of a defendant's in
criminating statements that were obtained by use of 
electronic surveillance through the co-defendant who had 
turned undercover informant. Because the statements were 
made after the defendant's indictment,3O the sixth amend
ment right to counsel had clearly attached. It was also clear 
that the co-defendant's role as a state agent rendered any 
communication between him and the defendant, without 
the presence of counsel, a violation of the sixth 
amendment. 31 

The majority and the dissenters could not agree on the is
sue of whether the police motive to investigate other 
unrelated crimes justified this intrusion on the defendant's 
"right to rely on counsel as a 'medium' between him and 
the State" 32 after the initiation of formal charges. The ac
cused and his co-defendant were initially indicted on four 
counts of theft. 33 As a result of the co-defendant's cooper
ation, the police learned that the accused had suggested 
killing one of the government witnesses and had planned to 
present false alibis at trial. 34 Furthermore, the co-defendant 
admitted to additional offenses of theft, arson, and burgla
ry, in which the accused had also participated. 3S To 
investigate these other offenses, the police used the co-de
fendant to elicit incriminating statements from the 
accused. 36 The Supreme Court precluded the admission of 
these statements as evidence on the original theft charges 
even though the same statements would be admissible to 
convict the accused of the other offenses. 37 Thus, the Court 
avoided the more complicated analysis of whether the in
vestigation was in fact in good faith, or simply a ruse by the 
police to uncover more evidence, and the related question 
of what constitutes related or separate crimes. 

37 ld. at 490 n.16. 
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Effective Assistance of Counsel 

The two-part analysis adopted in Strickland v. Washing
ton 38 for evaluating claims of ineffective assistance of 
counsel has been extended to apply to gUilty plea challenges 
based on inadequate representation. In Hill v. Lockhart, 39 

the petitioner based his claim on the attorney's misadvice 
on his parole eligibility date. Petitioner pled guilty to 
charges of first-degree murder and theft in an Arkansas 
court. 40 His court-appointed attorney advised him, prior to 
the plea hearing, that he would be eligible for parole after 
serving one-third of the sentence. 41 In fact, because peti
tiorler had a previous Florida conviction, he was classified 
under Arkansas law as a "second offender" and was 
required to serve one-half of his sp.ntence before becoming 
eligible for parole. 42 

Justice Rehnquist's opinion reaffirmed the Strickland 
standard which required a showing that: counsel's represen
tation fell below an objective standard of reasonableness; 
and there was a reasonable probability that, but for coun
sel's unprofessional errors, the result of the proceeding 
would have been different. 43 Without addressing the ques
tion of whether the misadvisement of petitioner's parole 
eligibility date by his counsel constituted "constitutionally 
ineffective performance," the Court focused on the 
"prejudice" part of the Strickland standard to reject peti
tioner's claim. 44 "[T]o satisfy the 'prejudice' requirement, 
the defendant must show that there is a reasonable proba
bility that, but for counsel's errors, he would not have 
pleaded guilty and would have insisted on going to tria1." 45 

This is an extremely heavy burden for the defendant to 
sustain. It is not enough for him to allege SUbjectively that 
he would not have pled guilty if the representation had 
been adequate. It must also be demonstrated that counsel 
would not have recommended that defendant plead guilty 
in the absence of the unprofessional errors. 46 This, in turn, 
would require a showing that the outcome of trial would 

probably have been different if counsel had rendered com
petent representation. 47 For example, where the alleged 
error of counsel is a failure to investigate or discover poten
tially exculpatory evidence, the determination of whether 
the error was prejudicial will depend on the likelihood that 
discovery of the evidence would have led counsel to change 
his or her recommendation as to the plea. 48 This assess
ment, in turn, will depend mostly on a prediction of the 
likelihood that the evidence would have changed the out
come of trial in a contested case. 49 

The Court of Military Appeals has yet to squarely apply 
the Strickland standard. 50 Both the Army 51 and the Navy
Marine Corps 52 Courts of Military Review, however, have 
applied the Strickland standard in their review of claims of 
ineffective assistance of counsel in guilty plea cases even 
prior to the Hill decision. 

In another decision, the Court held that the sixth amend
ment right to effective assistance of counsel was not 
violated when an attorney refused to cooperate with the de
fendant in presenting perjured testimony at trial. The 
attorney in Nix v. Whiteside 53 was presented with the di
lemma of a defendant who wished to color his testimony in 
order to bolster his claim of self-defense. During prepara
tion for trial on a murder charge, the defendant consistently 
told his attorney that although he had not actually seen a 
gun in the victim's hand when he stabbed the victim, he 
was convinced that the victim had a gun. 54 Shortly before 
trial, however, the defendant told counsel for the first time 
that he had seen "something metallic" in the victim's hand 
and added, "If I don't say I saw a gun I'm dead." 55 In re
sponse to the defendant's insistence on adding this fact to 
his testimony, counsel told defendant that if he testified 
falsely, the counsel would advise the court that he felt the 
defendant was committing perjury, would probably be al
lowed to impeach that perjured testimony, and would seek 
to withdraw from representation. 56 The defendant was suc
cessfully dissuaded and ultimately testified as originally 

38 466 U.S. 668 (I984). For a further discussion of Strickland and military appellate decisions, see Schaefer, Currellt Effective Assistallce of Coullsel Stall
dards, The Army Lawyer, June 1986, at 7. 

3q 106 S. Ct. 366 (I985). 

40 Id. at 367. 

41 Id. at 368. 

42 Id. 

43 Id. at 369. 

44 See id. at 370. 

45 Ie!. (footnote omitted). 
46 Id. 

47 Ie!. 

4&Id. at 370-71. 

49Id. at 371. 

50See United States v. DiCupe, 21 M.J. 440 (C.M.A. 1986) (because defense counsel's performance was determined to be adequate under Article 27(a), 
Uniform Code of Military Justice, 10 U.S.C. § 827(a), appellant's constitutional right to counsel was not considered). 

51 See United States v. Kidwell, 20 M.J. 1020 (A.C.M.R. 1985) (defense counsel's failure to submit timely application for administrative discharge when 
accused had complied with terms of bargain with prosecutor constituted conflict of interest); United States v. Davis, 20 M.J. 1015 (A.C.M.R. 1985) (defense 
counsel's failure to submit the trial judge's recommendation for suspension of the bad-conduct discharge to the convening authority was ineffective assistance 
of counsel); United States v. Jackson, 18 M.J. 753 (A.C.M.R. 1984) (defense counsel's failure to raise statute of limitations defense constituted inadequate 
representation). 

52See United States v. Huxhold, 20 M.J. 990 (N.M.C.M.R. 1985). 

53 106 S. Ct. 988 (1986). 

54 [d. at 991. 

55 Id. 

56 Jd. at 992. 
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contemplated.!'l' After his comiction. he mo'wed for a new 
trial claiming be had been deprived of a fair trial by coun
sel's admonitions. 

The Supreme Court held that the attorney's conduct was 
"Ii thin the range of reasonable professional assistance. Stat
ing that "[uJnder the Strickland standard, breach of an 
ethical standard does not necessarily m~ke out a denial of 
the Sixth Amendment guarantee of assistance of coun
sel,"~' the Court compared the attorney's admonitions with 
various standards of ethical conduct and found the attor
ney's conduct to be \'iitbin those standards.!~ The Supreme 
Court noted that "[iJt is universally agreed that at a mini
mum the atwrney's first duty when confronted with a 
proposal for perjurious testimony is to attempt to dissuade 
the client from the unlawful course of conduct." if. The at
torney's tbreats to reveal tbe defendant's peIjury to the 
court and to withdraw from the case were also found to 
bave been Viithin reasonable professional conduct because 
both of those actions, if the defendant had in fact commit
ted perjury, were permissible under the applicable Iowa 
Code of Professional Responsibility. 6: The Court also not
ed that it would be virtually impossible for this defendant 
to satisfy tbe second Strickland requirement of showing 
prejudice, because the net effect of the attorney's action was 
to preyent peIjured testimony. 

A recent decision from the Army Court of ?vfilitary Re
view, United States v. Robens, t: sets fortb a step-by-step 
approach for the trial defense counsel to use when faced 
with the problem of client perjury.6; This approach pro
vides for 

defense counsel investigation to make certain what 
facts are true; strong discouragement of the client from 
committing perjury; withdrawal, if possible, when the 
client insists on taking the stand to testify falsely; if 
withdrawal is not possible, making memoranda for 
record of the advice counsel has given the client; and 
finany. allowing the client to testify without actively 
aiding the testimony. &I 

~7Id. 

58 !d. at 994. 

!9 ld. at 994-96. 

tD !d. at 996. 

If defense counsel seeks to withdraw from the case, the re
quest must be timely."~ Furthermore, whether or not 
defense counsel mm·es for withdra' .... al. counsel must not re
veal to the trier of fact that the accused has committed or 
intends to commit perjury. th Therefore, contrary to Xix, 
counsel may not impeach defendant's perjured testimony 
nor bring to tbe attention of the court that the testimony is 
~Ijured. The military judge may be alerted to the fact that 
the client is considering perjury only if it is necessary to 
provide a reason for a withdrawal request that is timely 
made before trial. 

Right to Confrontation 

In a per curiam opinion, the Supreme Court held, in Del
aware v. Fensterer,6- that the admission of testimony of the 
prosecution'S expert \l;itness who was unable to recall the 
basis for his expert opinion did not deny the defendant his 
si.'tth amendment right to confrontation. The expert testi
fied that one of the victim's hairs, found on a cat leash \\-ith 
which the victim was strangled, had been forcibly re
moved. t% The expert could not recall, however, ,vhich of 
three possible methods he had used to reach that conclu
sion. t'l Defense counsel was able to bring the expert's faulty 
recollection to the attention of the jury. and, through the 
defense's own expert, suggest that the prosecution expert 
had relied on a theory that the defense considered 
baseless. 70 

The case did not fall into either of the two broad catego
ries of confrontation clause cases involving the admission of 
out-of-court statements or involving restrictions imposed on 
the scope of cross-examination. 7i The Supreme Court stat~ 
ed that "the Confrontation Clause guarantees an 
opportunity for effective cross-examination, not cross-exami
nation that is effective in whatever way, and to whateyer 
extent, the defense might wish." ~ The instant case was not 

Q1ld. Although the majority opinion written by Chief Justice Burger explicitly found thaI there was neither a breach of professional duty by counsel nor any 
prejudice to the defendant. thereby meeting both prongs of the Strickland inquiry, Justice Blackman's concurring opinion pointed out that the case could 
have been decided on the lack of prejudice alone. ld. at l003-D4. Albeit Strickland sets forth a two-prong standard, it is not necessary that both prongs be 
addressed in every case. ld. Certainly jf the perfonnance of counsel is found to fall outside the range of reasonable professional conduct, then it is necessary 
to proceed to the prejudice part of the analysis. In some cases, though, it is possible to delennine the lack of prejudice without addressing the adequacy of 
counsel's representation. This latter approach, where appropriate. avoids the more sensitive question of rating an attorney's profe-.-sional competence. Such 
.approach is useful not only to the revjewing courtS but also to the appellate defense counsel When faced v.ith the always difficult decision of raising ineffective 
assistance of counsel. 

6~20 MJ. 689 (A.C.M.R. 1985). See also Cnited States v. Elzy. CM 445163 (A.C.M.R. 22 May 1986). 

63 See Gaydos. Client Perjury: A Guide for Military Defense Counsel.The Anny Lawyer. Sept. 1983, at 13, for an extensive discussion in this area. 

64 Roberts, 20 M.J. at 693 (footnote omitted). 

65 See United States v. Radford. 14 M.J. 322. 327 (C.M.A. 1982) (defense counsel's "itbdrawal request was untimely when made after the accused had 
testified and where it was apparent that counsel was not caught by ~urprise by the testimony). 

66 See id.; United States v. Winchester, 12 C.M.A. 74, 30 C.M.R. 74 (1961); United States v. Roberts. 20 M.J. at 693. 
67 106 S. Ct. 292 (1985). 

681d. at 293. 

69 ld. 

70ld. 

71 fd. at 294. 

72 ld. at 295 (citation omitted). 
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one where the witness' lapse of memory frustrated any op
portunity for cross-examination. 73 "[T]he expert's inability 
to recall the basis for his opinion went to the weight of the 
evidence, not its admissibility." 74 The Court further held 
that the prosecution's foreknowledge of the expert's inabili
ty to give the precise basis for his opinion did not impose an 
obligation on the government, as a matter of due process, to 
refrain from introducing the testimony. 15 

In United States v. Inadi,76 the Supreme Court clarified 
that Ohio v. Roberts 77 did not establish an unavailability re
quirement for all hearsay exceptions. The Third Circuit 
Court of Appeals erred by requiring a showing of unavaila
bility as a condition to the admission of a co-conspirator's 
recorded out-of-court statements. 7B The Supreme Court 
noted that the lower court's reliance on Roberts was mis
placed because Roberts and all of the cases cited therein 
concerned the admissibility of former testimony from a pri
or judicial proceeding. 79 The value of prior testimony was 
distinguished from hearsay statements made during a con
spiracy.80 Former testimony was viewed only as a "weaker 
substitute for live testimony, [i]t seldom has independent 
evidentiary significance of its own." 81 Thus, "[ w ]hen two 
versions of the same evidence are available, long standing 
principles of the law of hearsay, applicable as well to Con
frontation Clause analysis, favor the better evidence" 82 in 
the form of live testimony, thereby justifying the unavaila
bility requirement for former testimony. On the other hand, 
co-conspirator's statements have a unique value because of 
the context in which they were made. "[I]t is extremely un
likely that in-court testimony will recapture the evidentiary 
significance of statements made whe.n the conspiracy was 
operating in full force." 83 Additionally, the Court noted 
that an unavailability rule would place a significant practi
cal burden on the prosecution in terms of tracking down 
witnesses and ensuring their availability for trial. 84 

731d. 

741d. at 296 (citation omitted). 

7S ld. 
76 106 S. Ct. 1121 (1986). 

77 448 U.S. 56 (1980). 

78 lnadi. 106 S. Ct. at 1124. 

791d. at 1125. 

80 ld. at 1126. 

81 ld. 

821d. 

83 ld. at 1126-27. 

84 ld. at 1128-29. 

8S 426 U.S. 610 (1976). 

861d. 
87 106 S. Ct. 634 (1986). 

881d. at 639. 

891d. 
90 106 S. Ct. 1340 (1986). 

911d. at 1346. 

921d. 

931d. at 1346·47. 

94 See id. at 1346. 

Due Process Concerns 

Doyle v. Ohio 8S established that Miranda warnings carry 
an implicit assurance that the exercise of the right to re
main silent will carry no penalty. Thus, as a matter of 
fundamental fairness, the prosecution may not use the de
fendant's post-Miranda warnings silence to impeach the 
defendant's testimony. 86 This bar against prosecution com
ment has been extended, in Wainwright v. Greenfield,87 to 
apply to prosecution use of that silence to rebut an insanity 
defense. The Supreme Court was unpersuaded by the gov
ernment's attempt to distinguish Doyle and its progeny on 
the basis that the silence was used as affirmative proof in 
the prosecution's case-in-chief to rebut the insanity defense 
rather than for impeachment purposes. 88 Due process was 
violated by the government's use of the defendant's invoca
tion of his rights to show the unlikelihood that the accused 
was insane. 89 

The defendant in Holbrook v. Flynn 90 claimed that he 
was denied his right to a fair trial because the presence of 
four uniformed state troopers sitting in the front row of the 
spectators' section of the courtroom drew undue attention 
to his plight as the accused. The Supreme Court rejected 
the defendant's suggestion to apply a presumption of 
prejudice to the use of placing identifiable security guards 
in the courtroom; instead, the Court indicated that a case
by-case approach should be utilized. 91 If an unacceptable 
risk of prejudice exists, then the government's interest in 
the use of the disputed practice is balanced against the prej
udicial impact. 92 

The Supreme Court found it unnecessary to balance the 
conflicting interests because it determined that the presence 
of the uniformed troopers did not unduly draw the jurors' 
attention to the defendant's status as the accused. 93 In 
reaching this conclusion, the Court noted that prejudicial 
impact is determined by the range of inferences that can be 
made from the practice in question. 94 "While shackling and 
prison clothes are unmistakable indications of the need to 
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separate a defendant from the community at large, the pres
ence of guards at a defendant's trial need not be interpreted 
as a sign that he is particularly dangerous or culpable." 95 
Therefore, because the troopers' presence did not tend to 
brand the defendant with guilt, there was no deprivation of 
a fair trial. 96 

Search and Seizure 

In New York v. Class,97 the Court held that police of
ficers' seizure of a gun from defendant's automobile in the 
course of searching for the Vehicle Identification Number 
(VIN) did not violate the fourth amendment. Justice 
O'Connor, delivering the opinion of the Court, began by de
termining that there was no reasonable expectation of 
privacy in the VIN because of the important role it played 
in the governmental regulation of automobiles and the cor
responding efforts made to ensure that the VIN was placed 
in plain view. 98 Then she tested the legality of the search 
and seizure by balancing the governmental interests against 
the intrusion with the use cf three factors, i.e., necessity for 
the intrusion, scope of the search, and probable cause. 99 

Probable cause was based on the officers' observation of 
the defendant's commission of traffic violations by speeding 
and driving with a cracked windshield. 100 The intrusion 
was deemed minimal. 101 After not finding the YIN inside 
the door jamb, one of the officers looked to the other possi
ble location for the YIN, atop the dashboard, at which 
point he spotted a gun under the driver's seat. 102 Finally, 
the safety of the officers justified conducting the search for 
the VIN under papers that obscured it rather than have the 
defendant, who had exited the vehicle voluntarily, return to 
the car to uncover the VIN. 103 Although a VIN inspection 
may not be used as a pretext for searching a vehicle for con
traband or weapons, 104 such items found incidental to a 
proper search for the VIN are seizable under the fourth 
amendment. 

In New York v. P.J. Video,105 the Court ruled that sei
zure of books and films for the purpose of preserving them 

95 ld. 

96 See id. at 1346--47. 

as evidence was subject to the same probable cause stan
dard used to review warrant applications generally. The 
Court rejected the defendant's argument that a higher prob
able cause standard was required for issuance of warrants 
authorizing the seizure of materials presumptively protect
ed by the first amendment. The obscenity charges against 
the defendants arose out of an investigation by a New York 
district attorney's office. 106 An investigator was assigned to 
view ten videocassette movies rented from the defendants' 
store by a member of the sheriff's department. 107 The inves
tigator viewed the films in their entirety and summarized, 
in affidavits, the movies' themes and conduct depicted. 108 
These affidavits were attached to an application filed by the 
police department for a warrant to search the defendants' 
store. 109 Applying the correct standard of "fair probability 
that contraband or evidence of a crime will be found in a 
particular place," 110 the Court ruled that the requisite 
probable cause was established and the warrant was proper
ly issued. 

Double Jeopardy 

The double jeopardy clause bars the conviction, on retri
al, of a lesser included offense of a crime of which a 
defendant has been acquitted. 111 In Morris v. Mathews, 112 
however, the Supreme Court held that the reduction to a 
nonjl~opardy-barred lesser included offense by the Ohio 
Court of Appeals was an adequate remedy for a double 
jeopardy violation. Mathews initially pled guilty to aggra
vated robbery.113 Two days after his plea, he admitted to 
shooting his accomplice after the bank robbery and was 
subsequently convicted of aggravated murder based on the 
robbery. 114 Simple murder, which was a lesser included of
fense of aggravated murder, was not jeopardy-barred by the 
aggravated robbery conviction. 115 Although evidence of the 
robbery was admitted during the trial of the jeopardy
barred aggravated murder offense, this did not necessarily 

97 106 S. Ct. 960 (1986). See also Gilligall. VelJicle ldelltificatioll Numbers, The Army Lawyer, Apr. 1986, at 56. 

98 I d. at 966. 

99 ld. at 968. 

100 ld. at 963, 968. 

101 See id. at 968. 

102 ld. at 963, 968. 

103 ld. at 968. It should be noted that if the defendant had remained in the car, the police should have first requested him to remove the papers obstructing 
the VIN before searching for it themselves. See id. at 970 (Powell, J., concurring). 

104 ld. at 970 (Powell J., concurring). 
105 106 S. Ct. 1610 (1986). 

106 ld. at 1612. 
107 ld. 

108 ld. 

109 ld. 

110 ld. at 1616 (quoting Illinois v. Gates, 462 U.S. 213, 235 (1983». 

111 See Price v. Georgia, 398 U.S. 323 (1970) (second conviction of manslaughter could not stand where defendant was retried on a murder charge for which 
he had originally been acquitted); Benton v. Maryland, 395 U.S. 784 (1969) (acquittal of larceny offense barred retrial on same offense). 

112 106 S. Ct. 1032 (1985). 

113 ld. at 1035. 
114 ld. 

115 ld. at 1037. 
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mandate a new trial to remedy the double jeopardy viola
tion. 116 The Court noted that the defendant bore the 
burden of demonstrating a "reasonable probability" 117 that 
he would not have been convicted of the non-jeopardy
barred offense absent the presence of the jeopardy-barred 
offense. 118 The Sixth Circuit Cuurt of Appeals erred by 
finding that Mathews had made the necessary showing of 
prejudice because its reasonable possibility standard was 
too lenient. 119 Therefore, the Court of Appeals of Ohio 
granted sufficient relief by reducing his aggravated murder 
conviction to simple murder. 120 

The dual sovereignty doctrine provides that when a de
fendant, in a single act, violates the "peace and dignity" of 
two sovereigns by breaking the laws of each, he has com
mitted two distinct offenses for double jeopardy 
purposes. 121 Although it has been well settled that individ
ual states are separate sovereigns with respect to the federal 
government, 122 it has been unclear whether the states are 
separate sovereigns with respect to each other. The Su
preme Court answered that question in the affirmative in 
Heath v. Alabama. 123 In that case, the defendant's negotia
tions with the hired killers occurred in Georgia, but the 
kidnapping and killing of the defendant's wife took place in 
Alabama. 124 Heath initially pled guilty in Georgia to "mal
ice" murder in exchange for a sentence of life 
imprisonment. 12s He was then convicted in Alabama of the 
capital offense of murder during a kidnapping for which he 
was sentenced to death. 126 In upholding the Alabama con
viction, the Supreme Court rejected the defendant's 
argument that the application of the dual sovereignty prin
ciple should be restricted to cases where two governmental 
entities, with concurrent jurisdiction, pursued different 
interests. 127 

116fd. 

Appellate Review 128 

While few legal errors, even those of constitutional mag
nitude, now escape the scrutiny of the harm1ess error 
analysis, there remain certain transgressions that still man
date automatic reversal. In Vasquez v. Hillery, 12~ the 
Supreme Court refused to abandon its "long commitment 
to a rule of reversal" 130 where racial discrimination tainted 
the judicial process. The exclusion of blacks from the pool 
of grand jury members could not be deemed harmless mere
ly because the grand jury's determination of pmbable cause 
was confirmed in hindsight by a conviction on the indicted 
offense. lJI The 5-4 majority of the Court rejected the fact it 
was "almost a quarter-century" tl2 since the indictment and 
the defendant's conviction for murder as a relevant consid
eration in determining whether the harmless error analysis 
should replace the mandatory reversal rule for this type of 
error. The "overriding imperative to eliminate this systemic 
flaw in the charging process" 133 outweighed the costs for 
the government to obtain a new indictment and retry the 
defendant at this late date, 

Not surprisingly, the reach in the application of the 
harmless error analysis has continued in other areas. 134 In 
Delaware v. Van Arsdall, 135 the Supreme Court held that 
the Delaware Supreme Court erred by applying an auto
matic reversal rule to a confrontation clause violation 
where the trial court improperly restricted the defense 
counsel's cross-examination that was designed to show bias 
on the part of a government witness. 

Edmund v. Florida 136 held that the eighth amendment 
forbids the imposition of the death penalty on "one ... 
who aids and abets a felony in the course of which a mur
der is committed by others but who does not himself kill, 

117 Reasonable probabili(y in this context i~ defined as in the Stl'ickland standard, i.e .• "a probability sufficient to undermine confidence in the outcome." Id. 
at 1038 (citing Stricklalld. 466 U.S. at 695). 

118 Id. 

Ilq The Court stated that the circuit court's standard "which could be satisfied by 'an exceeding smull showi~g,' was not sufficiently demanding." fd. 

1~()The case was remanded to the Sb:th Circuit Court of Appeals for further review. fd. at 1039, 

UI Sec United States v. Lanza. 260 U.S. 377. 382 (1922). 

112 See Westfall v. United States. 274 U.S. 256. 258 (1927). 

m 106 S. Ct. 433 (1985). 

124 See id. at 435. 

ItS fd. 

I2b Sec id. at 436. 

127 fd. at 439. 

128 In the nebulous area of factual determination versus matters of Jaw. the Supreme Court has held that the voluntariness of confessions is a legal determi
nation. Miller v. Fenton, 106 S. Ct. 445 (1985). This holding was decided in the contellt of a habeas corpus proceeding where, under 28 U.S.c. § 2254(d), the 
findings of fact by the state court are presumed to be correct. Id. at 447. 

I2q 106 S. Ct. 617 (1986). 

130 fd. at 625. 

131 See id. at 623. In United States v. Mechanik. 106 S. Ct. 938 (1986), however. the Court did apply the harmless error analysis to excuse violations of 
grand jury secrecy procedures specified in Rule 6 of the Federal Rules of Criminal Procedure. See Stewart, Suprel11e Courl Report, 72 A.B.A.J. 88 (1986) for 
an extended discussion of the likely impact of Ml:challik on the grand jury process. 

132 106 S. Ct. at 632 (Powell, J., dissenting). 

133 fd. at 624. 

\3~In United States v. Lane. 106 S. Ct. 725 (1986), the Supreme Court resolved a connict among the federal circuit& as to whether a misjoinder under Rule 8 
of the Federal Rules of Criminal Procedure was subject to the harmless error rule and atlsweJ'ed the question in the affirmative. See Manual for Courts 
Martial. United States, 1984, Rule for Courts-Martial 812 for the military counterpart to Rule 8. 

135 \06 S. Ct. 1431 (1986). 

13b 458 U.S. 782 (1982). 
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attempt to kilI, or intend that a killing take place or that le
tha] force will be employed ... · ,- The Supreme Court 
decided in Cabana y~ Bullock. "! however, that Edmund 
did not dictate at what point in the proceedings the requi
s!te intent must be determined. Therefore. where the 
Mississippi Supreme Court made a finding sufficient to ~at
isfy Edmund in the course of its direct review, the FIfth 
Circuit Court of Appeals erred by ordering a new sentenc
ing rehearing upon the determination that ;rrone.0;ts 
instructions precluded a findIng of the defendant s reqUiSite 
iment at trial. .;, Applying Cabana in the military cO,ntexI, 
a finding of the requisite intent by ~he Courts o~ ?vflIttary 
Review, albeit absent from the findmgs of the mal court. 
would appear to satisfy the Edmund requirement. 

Standard of Review of ~filitary Regulations 

In upholding the Air ~of(::e's dec~si(:m not to grant ~ uni
C;)rm exemption to permIt a commlsstoned psy~hologtst to 
wear his yarmulke indoors, the Supreme Court, In Goldman 
,,~ Weinb;rger, . .;.: basically deferred to the d~termi~tions of 
the Air Force in regUlating the apparel of ItS sernce.~em
bers.·.. After reiterating the unique nature of mlhtary 
s!Jciety with its special needs. th~ majority opinion sta~ed, 
"Our review of military regulatIOns challenged on F~rst 
Amendment grounds is far more deferential than constItu
tional review of similar laws or regulations designed for 
ch·ilian society,"~: Because "(uJniforms encourage a ~ens.e 
fir hierarchical unity by tending to eliminate out~ard md!
'.rdual distinctions except for those of rank," : .. , the AIr 
Force's distInction between permissible and prohibited reli
"iolt'> apparel ba'ied on vi<.ibiliry wa'> deemed reaso~able and 
~"enhanded "in the intere'>t of the military's percened need 
for uniformity." !4 

'-ld. ut '"'9'"' 
, :'jl) S c~ 6~9 I !"~/:;j 

· 'S.J<?:d a! f;"i5. 69~ 

· 4 :rJf.:: S Ct al ::; if) 1.19xl'l! 

Conclusion 

Of the criminal cases decided this Term, the only signifi. 
cant wins for the defense were Michigan 'l. Jackson :~~ and 
~\1aine v. -'doulton. ~4~ These two cases extend the protec
tions afforded by the sixth amei.dment right to counsel and 
will undoubtedly be key cases for defense counsel to consid
er and rely on when dealing with right to counsel issues. On 
the other hand, these wins are counterbalanced by the de
fense loss in .1rforan 'r'. Burbfr.e where. in the words of 
Justice Stevens Hit is the fear that an indhidual may exer
cise his rights that tips the scales of justice for the C?~rt 
todav" : .. - because "it blinks of reality to suggest that mlSln· 
fo~ation which prevented the presence of an attorney has 
no bearing on the protection and effec.tuation of the right to 
counsel in custodial interrogation." ;4~ 

The other cases cOlier a wide spectrum of issues that can
not be generalized. One conclusion that can be made .is t?at 
the Supreme Court has continued to extend the applicatl0n 
of harmless error analysis to aU types of errors, except for 
the most offensive errors. Given the extensive application of 
harmless error analysis, trial defense counsel are urged to 
be as thorough as possible in laying the foundation in. the 
record for showing prejudice that results from errors raISed 
but lost at trial. It is not enough to preserve the error by 
making conclusory assertions; prejudice must be established 
in the record. The most persuasive of arguments made 
before appellate courts faU to the wayside for lack of a 
showing of prejudice. 

.; )w ,d at 13::4 IO·Ojnnor. J ,dh'>emmgl "The c ... Ut! re.le;;!,> Captam GoJdman'~ .::Ialm Without e .. en the slightest ~ttempt to weigh hiS :sse:tted nght ~o 
d::: 'fr~e exer::,,!: of h:- reHgH:!l agaln~l the mterC'.! of the Air F("rce III umformity of dress ;r,Jlhm the military hospllal. ~o [e<)[ for Free Exer"l'>e c aim. In t e 
rm::tar;. (.()n:ex~ ,,> e.en art!~ubted. much !e<.'> applied." ld . 

• : fa at 1313 
A fd 

.. Id at 1314 

.' 1(j6 S Ct 1404 i 19~1)1 

.' :'JI) S Ct 4-- (i'iil5J 

~. i'!6 S C! at 1161 (S!e;en\. 1. dl.,~entmgJ 
,4- ld. at I Jf)3 (Ste .. en,>. J, dl,,'>entmg) 

DAD Notes 

Sentence Limitations On Rehearing 

In a recent argument before the Court of :Military Ap
peals, Judge Cox posed a question to counsel to tbe e~ect 
that. jf the case at bar was remanded for a full reheanng. 

\vhat \vould be the sentence limitation on rehearing consid
ering the fact that the original sentence \vas approved in 
1983 and the rehearing would take place in 1986? I An 
analysis of the current and past rules governing limitations 
on sentences after rehearings demonstrates the unusual pre
dicament that may arise under these facts. 

· r',il'~d State, \:. Bro ..... n. CSCMA Dkt. :-;0. Sl.972/AR. argued 27 March 1986. 
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The current rule on the limit on a sentence on rehearing 
is that it may not exceed the original sentence as approved 
or reduced by higher authority unless the sentence pre
scribed for the offense is mandatory.2 The exception to this 
rule is that, if the original sentence was reduced pursuant to 
a pretrial agreement and the accused fails to comply with 
the agreement on rehearing, the sentence is limited to the 
original sentence adjudged. 3 Previously, the rule was that 
the sentence on rehearing was limited to the sentence ap
proved, regardless of whether it was based on a pretrial 
agreement. 4 

As demonstrated by ludge Cox's question, different re
sults might occur depending upon whether the old or the 
new rule is applied. This could be particularly important 
when the original sentence adjudged under the 1969 Manu
al for Courts-Martial was very high and then greatly 
reduced by a pretrial agreement and the appellant for vari
ous reasons is unable to fulfill the agreement for the 
rehearing. If the current rule is applied j the sentence would 
be limited to the substantially greater sentence originally 
adjudged, while under the old rule it would be limited to 
the lesser sentence ultimately approved. 

Defense counsel dealing 'with current rehearings of 
courts-martial that were approved under the old Manual 
should argue that the old rule should apply when calculat
ing the limitation on the sentence. Counsel should take the 
position that sentence limitations are a substantive change 
affecting the maximum impossible punishment and not 
merely a procedural change. 5 Captain Scott A. Hancock. 

No Confinement, No Total Forfeitures, Unless .•• 

Trial defense counsel should ensure that the convening 
authority does not approve a sentence that includes total 
forfeitures when no confinement has been adjudged: "[t]he 
convening authority will consider in taking his action that 
an accused who is not serving confinement should not be 
deprived of more than two-thirds of his pay for any month 
as a result of one or more sentences by court-martial or oth
er stoppages or deductions, unless requested by the 
accused." 6 

Counsel should be mindful that, under United States v. 
Nelson, 7 a pretrial agreement wherein the accused agrees to 

total forfeitures without confinement is a "request by the 
accused" which abrogates the Manual's prohibition: 

An accused is not required to use any special format 
for submitting a request to be deprived of more than 
two-thirds pay per month for any given month. There 
exists no fundamentally fairer procedure for submit
ting such a request than that of a formally-executed 
and court-examined pretrial agreement. Thus, normal
ly when an accused negotiates with a convening 
authority for a more severe forfeiture than that al
lowed by the Department of Defense policy . . ., this 
court will not interfere. 8 

Moreover, under a Nelson analysis, a defense counsel's 
argument on sentencing that total forfeiture be imposed in 
lieu of confinement could be construed as a "request" waiv
ing the protection of the manual provision. Judge 
Carmichael, concurring with the result in Nelson, disagreed 
with the majority, believing that unless there was a compel
ling reason in law or equity for refusing to apply it, the 
Manual policy should be applied to reduce forfeitures. 9 

Until this issue is decided by the Court of Military Appeals, 
counsel should be wary of any action that might be con
strued as a "request" knowingly and intelligently made by 
the accused. Captain Craig E. Teller. 

Too Much Providency1 

Until recently, it could be fairly generalized that a de
fense counsel need not concern himself or herself about 
whether an accused disclosed "too much" information in a 
providence inquiry.lo Simply stated, the information dis
closed in the providence inquiry was not evidence. It could 
neither be argued by trial counsel on sentencing, II nor 
properly considered in determining an appropriate sen
tence. 12 Moreover, argument based on information derived 
from the providence inquiry had been held to be so improp
er that it justified treatment as plain error even though 
defense counsel failed to object. 13 "The military judge had 
an obligation to stop the argument sua sponte," even in a 
judge alone trial. 14 

Two recent decisions of the Army Court of Military Re
view have cast doubt regarding the use of providency 
inquiry information. In United States v. Holt, IS the court 
held that, notwithstanding the government's concession of 

2Uniform Code of Military Justice art. 63, 10 U.S.C. § 863 (1982): Manual for Courts-Mt>.rtial, United States, 1984, Rule for Courts-Martial 810(d)(I) 
[hereinafter cited as MCM, 1984, and R.C.M., respectively]. 

3 R.C.M. 810(d)(2). 

4Uniform Code of Military Justice art 63(b), 10 U.S.C. § 863(b) (1976); Manual for Courts-lI.lartial, United States, 1969 (Rev. ed.), para. 81(d) [hereinaft~r 
cited as MCM, 1969]. 

S See generally Weaver v. Graham, 450 U.S. 24 (1981); Lindsey v. Washington, 301 U.S. 397 (1937). 

6 MCM, 1969, para, 88(b). This provision was unchanged in the new Manual. See R.C.M. 1107(d)(2) discussion; United States v. Johnson, CM 447090 
(A.C.M.R. 20 Dec. 1985). 

7 United States v. Nelson 22 M.J. 550 (A.C.M.R. 1986) 

8 Id. at 551 (footnotes omitted). 

9 Id. at 552 (Carmichael, I., concurring in the result). 

10The providence inquiry is conducted pursuant to United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247 (1969), and Article 45 of the Uniform Code of 
Military Justice, 10 U.S.C. § 845 (1982). 

II United States v. Brooks, 43 C,M.R. 817 (A.C.M.R. 1971). 

12United States v. Richardson, 6 M.J. 645 (N.C.M.R. 1978). 

13 United States v. Brown, 17 M.J. 987 (A.C.M.R. 1984). 

14 Id. at 989. 
15 22 M.J. 553 (A.C.M.R. 1986). 
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error, the "use of information arising during the providence 
inquiry is not per se impermissible for sentencing pur
poses." 16 Following suit, another panel of the court held 
that information disclosed by an accused in the providence 
inquiry "is within the wide range of matter now subject to 
consideration for sentencing purposes." 17 In both cases, the 
departure from prior precedent was premised on changes in 
the Manual for Courts-Martial, United States, 1984. 

At this point, the debate over the correctness of these de
cisions is not important. What is important, however, is the 
fact that these decisions directly impact on the counseling 
that occurs between an attorney and an accused before tri
al, and on an attorney's actions at trial. It is clear that the 
importance of being aware of any "skeletons" in an ac
cused's closet is greatly increased, particularly where the 
charged offense is merely the last in a series of offenses. Dis
tribution of controlled substances, blackmarketing, and 
child abuse are prime examples. Thorough preparation is 
essential if counsel is to avoid disclosure of damaging infor
mation that is not otherwise available to the government. 
An accused must be counseled against getting cold feet in 
the course of the providence inquiry, Any hesitation or 
waiver on an accused's part could potentially generate addi
tional inquiry that could lead to disclosure of damaging 
information. Additionally, if it appears that an accused's re
sponses will open the door to a discussion of a potential 
defense such as entrapment, an attorney must determine 
whether it is possible to sidestep the issue or whether it 
must be met head on. If the latter course is required, an at
torney should counsel his or her client to attempt to 
respond with more conclusionary answers, such as, "I was 
predisposed," rather than disclose specific facts that would 
indicate predisposition. Knowledge of the manner in which 

16 Id. at 556. 

17 United States v. Vale, CM 448196, slip op. at 2 (A.C.M . .R. 25 Apr. 1986). 

the particular military judge conducts a providence inquiry 
is obviously important. 

At trial, counsel must be alert for, and prepared to object 
to, a providence inquiry that goes beyond that which is rea
sonably necessary to establish commission of the offense to 
which the accused is admitting guilt. This may be a delicate 
situation, to say the least. Counsel must also remember that 
a military judge will have great leeway in determining how 
far an inquiry must go before he or she has satisfied his or 
her responsibility to ensure that a plea is provident. When 
necessary to object to further inquiry, however, one possi
bility is to urge that any further inquiry would infringe on 
the accused's allocution rights. The military judge should 
be reminded that the accused has a right to remain silent on 
sentencing that is independent of his or her surrendered 
right to remain silent as to the particular offense. Such an 
approach may at least result in the military judge offering 
to not consider the information on sentencing, a result not 
vastly different than that which previously has existed. 

Finally, counsel must be attentive to trial counsel's cross
examination of sentencing witnesses and trial counsel' argu
ment on sentencing. Counsels should object if trial counsel 
utilizes or argues matters derived from the providence in
quiry. While the law concerning use of this information 
may not be totally settled, there generally has been a clear 
trend toward waiver as a result of the changes brought 
about by the Military Justice Act of 1983 and the r"ICM, 
1984. Even if the decisions in Holt and Vale are reversed or 
modified on further appeal, it is highly unlikely that the sua 
sponte obligation of the military judge to stop such an argu
ment will apply to any other than the most egregious of 
cases. Lieutenant Colonel Paul J. Luedtke. 

Trial Judiciary Note 

Issues in Capital Sentencing 

Lieutenant Colonel Robert T. Jackson, Jr. 
Military Judge, Office of the Chief Trial Judge 

Aggravating circumstances ... are procedural standards that ensure against arbi
trary imposition of the death penalty and categorically narrow the class of offenders 
eligible for that sentence. . . . I 

Introduction 

The Supreme Court observed in Gregg v. Georgia 2 that 
the concerns of Furman v. Georgia J that the death penalty 
not be imposed in an arbitrary or capdcious manner were 

satisfied by a sentencing scheme that ensures the sentencing 
authority receives adequate information and guidance. The 
military death penalty scheme set out in Rule for Courts-

1 Adamson v. Ricketts, 758 F.2d 441. 451 (9th Cir. 1985). 

2428 U.S. 153 (1976). 

3408 U.S. 238 (1972). 
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Martial1004 4 represents an effort to establish constitution
ally adequate standards and procedures for capital 
sentencing. 

Rule for Court Martial 1004 has been in place just under 
two years and to date there have not been any military ap
pellate cases that have examined the sentencing factors 
listed in R.C.M. 1004(c). Further, since the current Manual 
became effective, no Supreme Court cases have beei1 decid
ed that have examined the constitutionality of the 
aggravating circumstances used in state death penalty stat
utes. By contrast, circuit courts of appeals have decided 
several cases that have involved the constitutionality and 
correct application of aggravating circumstances in state 
statutory death schemes. 

This article will review some of the issues raised in recent 
circuit courts of appeals cases that have examined the appli
cation and validity of aggravating circumstances in state 
death penalty schemes. Moreover, this article will discuss 
the significance and applicability of these decisions to the 
military death penalty provisions. 

Vague Aggravating Circumstances 

In Adamson v. Ricketts. 5 the Ninth Circuit rejected a ha
beas corpus petitioner's claim that the Arizona heinous, 
cruel and depraved aggravating factor was vague and capri
cious. The Ninth Circuit noted that the Arizona Supreme 
Court took extensive measures to ensure correct application 
of this statutory provision by giving precise definition on it. 
In support of its holding, the Ninth Circuit relied on United 
States v. Bohonus, 6 which was cited for the proposition that 
judicial explication of a statute which provides sufficient 
clarity to give fair notice obviates a vagueness challenge. 

Rule for Courts-Martial 1004(c)(7)(I) indicates that 
death ma,y be adjudged if the members find beyond reasona
ble doubt that "[t]he murder was preceded by the 
intentional infliction of substantial physical harm or pro
longed, substantial mental or physical pain and suffering to 
the victim." This aggravating factor is open to the attack 
that it is unconstitutionally vague. Exactly what is meant 
by "intentional infliction of substantial physical harm or 
prolonged, substantial mental or physical pain and suffering 
to the victim"? The analysis 7 states that this aggravating 
factor is more objective than that found invalid in Godfrey 
v. Georgia. 8 Notwithstanding the position of the drafters, 
without some clarifying interpretation, R.C.M. 

1OO4(c)(7)(I) cannot be applied objectively without great 
difficulty. Using Adamson as guide, it would appear that the 
Court of Military Appeals must give some precise definition 
to R.C.M. 1004(c)(7)(I) to ensure correct application of 
that provision to enable it to withstand constitutional at
tack. Otherwise, you can expect to see a lot of litigation 
involving this aggravating factor. 9 

Effect of Constitutionally Invalid Aggravating Factor on 
Adjudged Death Sentence 

In Watson v. Blackburn. 10 the jury recommended the 
death penalty after finding three aggravating circumstances: 
the offender was engaged in the perpetration of aggravated 
rape; the offender was engaged in the perpetration or at
tempted perpetration of armed robbery; and the offender 
had a significant prior history of criminal activity. 

After noting that the Louisiana Supreme Court found the 
sentencing factor that the offender had a significant prior 
history of criminal activity was un!;)onstitutionally vague, 
the Fifth Circuit, citing Zant v. Stephens 11 and Fifth Cir
cuit authority, 12 held that a death sentence supported by at 
least one valid aggravating circumstance should not be set 
aside because another aggravating factor was invalid. 

In the Eighth Circuit, a different result was reached. In 
Collins v. Lockhart, 13 one aggravating circumstance found 
by the jury was that the murder was committed for pecuni
ary gain. This duplicated the element of the crime itself, 
that the murder was committed in the course of robbery. 
This double counting violated the eighth and fourteenth 
amendments because the pecuniary gain aggravating cir
cumstance failed to narrow the class of persons already 
gUilty of robbery-murder, as required before the penalty of 
death could be imposed. Notwithstanding the fact that only 
one of three aggravating circumstances found by the jury 
was invalid, under Arkansas law the death sentence had to 
be reduced to life without parole unless the state chose to 
retry the punishment part of trial before a new jury. The 
Eighth Circuit distinguished the Supreme Court cases of 
Zant v. Stephens 14 and Barclay v. Florida. 15 The Eighth 
Circuit observed that Georgia, unlike Arkansas, did not re
quire weighing aggravating circumstances against 
mitigating circumstances. Further, the Eighth Circuit stat
ed that Florida not only did not employ a balancing 
procedure, but applied instead a harmless error analysis 
wherein it examined all the evidence and upheld a death 

4 Manual for Courts-Martial. United States, 1984. Rule for Courts-Martial 1004 [hereinafter cited as MCM. 1984, and RC.M .• respectively]. 

5758 F.2d 441 (9th Cir. 1985). 

6628 F.2d 1167,1174 (9th Cir.), cert. denied, 447 U.S. 928 (1980). 

7 MeM. 1984, analysis, at 21-66. Godfrey v. Georgia. 446 U.S. 420. (1980) (sentencing factor that authorized the death penalty when the murder was outra
geously or wantonly vile, horrible, or inhuman was held to be too vague as applied to a murder in which there was no torture or aggravated battery.). 

8446 U.S. 420 (1980). 

9 In one case pending appellate review, United States v. Turner. NMCMR No. 854044, R.C.M. loo4(c)(7)(I) has already been challenged for vagueness. 
Although the appellant does not face death on appeal. the appellant contends that because R.C.M. lOO4(c)(7)(I) was the only aggravating factor on which 
the government could rely for capital referral, that referral was erroneous as the appellant was denied the right to select trial by military judge alone. 

10756 F.2d 1055 (5th Cir. 1985). 

11 462 U.S. 862 (1983). 

12 Knighton V. Maggio, 740 F.2d 1344. 1351-52 (5th Cir 1984); Moore v. Maggio, 679 F.2d 381.388-90 (1982). (5th Cir. 1980). 
13 754 F.2d 258 (8th Cir. 1985). 
14 462 U.S. 862 (1983). (Court upheld death sentence although Georgia Supreme Court found one of the three aggravating factors invalid). 
15 463 U.S. 880 (1983) (Consideration of nonstatutory aggravating factors along with authorized statutory factors did not invalidate the death sentence. 

Court held that state could find harmless error.). 
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sentence only when it actually found the error harmless. 16 

Stated differently, if the evidence established that the in
valid nonstatutory aggravating circumstance was properly 
before the jury for some purpose (Le., the evidence related 
to the circumstances of the crime or of the offender), the 
appellate court could properly consider it, and it was free 
under state law to affirm the death sentence if persuaded 
that the finding of invalid aggravating circumstance had no 
appreciable effect on the verdict. 17 

In the military, death cannot be adjudged unless the 
members find beyond a reasonable doubt, the existence of 
one or more aggravating circumstances; 18 and unless any 
extenuating or mitigating circumstances are substantially 
outweighed by any aggravating circumstances including cir
cumstances under R.C.M. lOO4(c) that the members found 
existed. J9 

Clearly, the military balancing procedure resembles the 
ba.lancing procedure followed in Arkansas. It would appear 
that if death was adjudged in a military case where the 
members found more than one aggravating factor listed in 
R.C.M. lO04(c), but one of them was later declared invalid, 
the death sentence should be vacated. In support of its 
holding, the Eight Circuit pointed out a caveat recited in 
Zant v. Stephens: 

And at the conclusion of its opinion the Court warns 
that "in deciding this case we do not express any opin
ion concerning the possible significance of bOlding that 
a particular aggravating circumstance is 'invalid' under 
a statutory scheme in which the judge or jury is specifi
cally instructed to weigh statutory aggravating and 
mitigating circumstances in exercising its discretion it 
imposed the death penalty." 20 

It would appear that the Eighth Circuit stands on good le
gal footing and that the military would have to employ 
ingenious legal reasoning to adopt the harmless error 
analysis. 

Relying on the Same Facts To Find Two Aggravating 
Circumstances 

Straight v. Wainwright 21 and Collins v. Lockhart discuss 
the issue of doubling, i.e., relying on the same facts to find 
two aggravating circumstances. In Straight, a habeas corpus 
petitioner's claimed that the trial judge violated Florida law 
in finding two aggravating circumstances while relying on 
the same facts. Specifically, the petitioner claimed that the 
trial court found from the death of the victim followed by 
the taking of his wallet, that the murder was committed in 
the course of a robbery, and that the murder was for per
sonal gain. 22 The Eleventh Circuit recognized that this 

16 Collins v. Lockhart, 754 F.2d at 266. 

17 Id. 

18 Id. 

19R.C.M. l004(b)(4)(B). 
20 754 Fed.2d at 266 (quoting Stephens, 463 U.S. at 890) (citation omitted). 
21 772 F.2d 674 (11 th CiT. 1985). 

22 Id. at 679. 

23 Id. (Citing Straight v. State, 397 So. 2d 903 (Fla. 1981)). 

"doubling" was in violation of Florida law; however, the 
Eleventh Circuit found the error harmless. 23 Moreover, the 
Eleventh Circuit noted that the Florida Supreme Court de
termined that the petitioner in Straight would have received 
the death sentence even if both the robbery and pecuniary 
gain aggravating factors were excluded. 

Applying the logic of Collins and Straight to the military, 
it would appear that a finding by members that the circum
stance of R.C.M. 1004(c)(7)(B) existed (an accused 
committed murder while engaged in or attempting a rob
bery or burglary), together with a finding the the 
circumstance of R.C.M. lOO4(c)(7)(C) existed (the murder 
was committed for the purpose of receiving money or a 
thing of value) would be subject to challenge based on the 
same legal reasoning as Collins and Straight that such find
ing would constitute doubling. This would also be the case 
if members found that the accused committed a murder af
ter the commission or the attempt to commit an offense 
listed in R.C.M. lOO4(c)(7)(B), in addition to finding that 
the murder was committed with the intent to avoid or pre
vent lawful apprehension or effect an escape from custody 
or confinement, R.C.M. 1004(c)(7)(E). In an actual court
martial, if the posture of the evidence indicated that dou
bling could result, it would be appropriate for the military 
judge to give a special instruction to the members to avoid 
such a result. 

Conclusion 

Until the military develops some precedent in the capital 
sentencing under the R.C.M. 1004, periodic review and 
study of the capital cases decided by the circuit courts of 
appeals will be very useful to military attorneys and other 
military law practioners. A lot of interesting issues are be
ing litigated in the circuit courts and warrant careful study. 
The Eleventh and Fifth Circuit are especially active. Except 
for the balancing procedure, the Georgia statute looks like 
a blueprint for the military penalty schedule. Understanda
bly, Georgia cases decided in the Eleventh Circuit merit 
scrutiny. Further, Eighth Circuit decisions involving the 
balancing procedures in Arkansas cases also merit watching 
as this weighing or balancing procedure is similar to the 
military provision requiring balancing. Even after a signifi
cant number military appellate decisions interpreting 
R.C.M. 1004 have been decided, court of appeals cases in
volving capital sentencing should still be followed. There 
will always be more litigation in the courts of appeals than 
in the military and the law will develop at a faster pace. 
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Goyernment Appellate Diyision Note 

The Blockburger Rule: A Trial by Battel' 

Captain Patrick J. Cunningham 
Government Appellate Division 

Trial counsel, contain your enthusiasm and guard against 
open displays of glee. The President has navigated the Sar
gasso Sea of mUltiplicity, heard your cries in the darkness, 
and engaged the spirits in a battle to set simple rules for 
charging, finding, and punishing multiple offenses emanat
ing from a soldier's "one act or transaction." Thf~ battle is 
about to unfold over the foundations of our criminal justice 
system: what offenses maya prosecutor plead, of which of
fenses may the court find the accused guilty, and for which 
offenses may the court punish him? The state of the law on 
these most fundamental principles of criminal justice is, in a 
word, confused. 

This confusion is simply illustrated by the following sta
tistics reported by the Navy-Marine Corps Appellate 
Government Division in the case of United States v. Jones, 
currently before the Court of Military Appeals. From Octo
ber 1983 to February 1986, the Court of Military Appeals 
has decided 835 cases; in 441 of those cases multiplicity was 
the sole issue. 2 Practitioners have thus been inundated by a 
confusing set of rules which the Court of Military Appeals 
has attempted to explain in over half (52%) of its recent de
cisions. These rules govern the most basic tenets of a 
criminal justice system: with which offenses can we charge 
the soldier and hold him to account, of which offenses may 
the court convict him and thus document his conduct in the 
public record, and for which offenses may society punish 
the soldier in order to achieve a more disciplined armed 
force? 

Faced with this chaos, the President has thrown the trial 
counsel a lifeline; but a tug of war over this lifeline is immi
nent. In his 1984 Manual for Courts-Martial, the President 
has returned to the Blockburger 3 rule for determining 
whether a soldier may be lawfully convicted, and separately 
punished, under one, two, or more criminal provisions for 
the same conduct. 4 The Blockburger rule represents a sim
ple test of statutory construction to determine whether 
Congress intended to punish a soldier twice or several times 

for the same conduct. 5 If Congress so intended, then the 
soldier may be punished separately for each statutory provi
sion he or she violated. 6 What follows is an argument that 
such a rule was adopted in the 1984 Manual, and an expla
nation of the trial procedure and charging rules under the 
Blockburger rule. Finally, several examples of the rule will 
be outlined using fraud and controlled substance offenses 
which trial counsel face daily. 

Preface 

The President's action in re-adopting the Blockburger 
rule for multiple convictions and sentencing is lawful and 
prescribes sound practice for the armed forces. First, the 
United States Constitution permits separate and multiple 
punishments for one act or transaction if Congress intended 
such multiple punishments. Second, congressional intent is 
judged by the rule of statutory construction announced in 
Blockburger in the absence of stated congressional intent, 
and by assessment of congressional intent de novo if such 
intent is so recorded in the statutes or legislative history. 
Third, the President can prescribe rules for separate punish
ment, as long as the rules are not violative of congressional 
intent, under his powers as Commander in Chief and his 
delegated powers under Articles 36 and 56, Uniform Code 
of Military Justice. 7 Fourth, any abuses of congressional 
intent through overcharging by prosecutors may be pre
vented by current Standards of Professional Responsibility 
applicable to armed forces trial counsel, and may be reme
died through dismissal of charges as violative of the 
accused's right to a "fair tria!''' 

Blockburger Lawfully Adopted 

The United States Constitution permits multiple punish
ment of' two crimes committed in one act or transaction by 
a criminal when "Congress intended to authorize separate 
punishments for the two crimes." 8 "Where Congress in
tended. . . to impose multiple punishments, imposition of 

I "The trial by wager of battel was a species of trial introduced into England, among other Norman customs, by William the Conqueror, in which the person 
accused fought with his accuser, under the apprehension that Heaven would give the victory to him who was in the right." Black's Law Dictionary 1750 
(4th ed. 1968); 3 W. Blackstone, Commentaries *337. 

2 Government's Motion to File Supplemental Citations of Authority, para. 7 at 3, United States v. Jones, No. 53223 (C.M.A. filed 8 April 1986). The data is 
from the court's published annual reports and volumes 16-21 of the Military Justice Reporter. 

3 Blockburger v. United States, 284 U.S. 299, 304 (1932). 

4 The President has prescribed that "punishment may be imposed for each separate offense," and defines offenses as "not separate if each does not require 
proof of an element not required to prove the other." Manual for Courts-Martial, United States, 1984, Rule for Courts-Martial l003(c)(I)(C) [hereinafter 
cited as MCM, 1984, and R.C.M. respectively). 

5 Ball v. United States, 105 S. Ct. 1668, 1672 (1985). 

6 E.g .• United States v. Woodward, 105 S. Ct. 611, 612 (1985) (per curiam). 

7 The MCM, 1984, was promulgated by the President pursuant to his constitutional authority as Commander-in-Chief of the Armed Forces (U.S. Const. art. 
II, § 2.) and pursuant to statutory delegation of Congress's power to "make rules for the Government and Regulation of the land and naval forces" (U.S. 
Canst. art. I, § 8, cl. 14.). Uniform Code of Military Justice art. 36 10 U.S.C. § 836 (1982) [hereinafter cited as UCrviT], delegates to the President authority 
to prescribe procedural and evidentiary rules governing trial by court-martial. Article 56, UCMJ delegates to the President authority to prescribe the maxi
mum sentence for each "offense" prescribed by the Code. 

8 Albernaz v. United States, 450 U.S. 333, 344 (1981). See Whalen v. United States, 445 U.S. 684, 688-89 (1980). 
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such sentences does not violate the [double jeopardy clause 
of the] Constitution." 9 

Under this constitutional parameter then, the focus is on 
congressional intent. The Supreme Court "has consistently 
relied on the test of statutory construction stated in Block
burger v. United States to determine whether Congress 
intended the same conduct to be punishable under two 
criminal provisions." 10 The appropriate inquiry then is 
"whether each provision requires proof of a fact which the 
other does not." II 

The Blockburger test for congressional intent is based on 
the simple assumption that when Congress takes the time to 
enact two different statutory provisions, those provisions 
are meant to punish different offenses and punish them sep
arately.12 After applying the Blockburger test, the Supreme 
Court often goes on to examine the legislative history of the 
provisions at issue in order to ascertain directly from the 
record whether there is any evidence "that Congress did 
not intend to allow separate punishment for the two differ
ent offenses." 13 This simple analysis quickly provides the 
legislative intent at issue and, in United States v. Woodward, 
revealed that Congress intended to punish Woodward 
twice--once for a false statement and once for a currency 
violation-when he answered "no" to one question on a 
customs form. 14 Of course the Supreme Court has made it 
clear that a conviction in and of itself is punishment, and so 
convictions on each specification can only stand when Con
gress has intended mUltiple punishment. 15 Finally, the 
Supreme Court has made the procedure clear: after findings 
are entered, the military judge will vacate the findings on 
specifications for which Congress has not intended multiple 
punishment. 16 In sum, the rule for findings and sentencing 
multiplicity is the same. 17 

Because Congress can constitutionally punish a soldier 
twice for one act if it so intends, the issue now turns on 
whether the President has prescribed a more lenient rule for 
trials in the armed forces. The President has the power to 

prescribe a more lenient rule by using his power as Com
mander-in-Chief of the Armed Forces under art. II, § 2 of 
the Constitution and under the powers Congress has dele
gated to him through Articles 36 and 56 of the UCMJ. The 
President has not done so, however. 

In the 1984 Manual, the President has returned to the 
Blockburger rule for ascertaining whether multiple punish
ment for one act or transaction is lawful. 18 The 
Blockburger rule "was the only test specifically authorized 
by the President in the 1951 Manual." 19 The 1969 Manual 
abandoned the simple Blockburger rule, however, by alter
ing paragraph 76a(8) to recite "the general rule" as 
opposed to "[t]he test," and to recite several rules and ex
amples which were not in the 1951 ManuaI.2o For reasons 
known only to the drafters, the 1969 Manual replaced the 
simple Blockburger "test" with the convoluted rules and ex
amples found in paragraph 76a(5) in an apparent attempt 
to adopt a general rule and a series of exceptions from the 
Court of Military Appeal's decisional law. 21 It was upon 
this new Manual provision, the decisional law the provision 
sought to codify, and public policY, that the Court of Mili
tary Appeals founded its opinion in United States v. 
Baker. 22 

Faced with the confusion in the armed forces regarding 
charging, findings, and sentencing,23 the President has re
turned to the simplicity of the Blockburger rule. R.C.M. 
lO03(c)(I)(C) states that "punishment may be imposed for 
each separate offense." It defines offenses as "not separate if 
each does not require proof of an element not required to 
prove the other." This rule is the "black letter" law. 24 This 
restatement of the Blockburger rule is not obscured by dis
cussion sections that follow the Rules for Courts-Martial 
cited above. These discussion sections are "supplementary 
materials [that] do not create rights or responsibilities that 
are binding on any person, party, or other entity."25 Fur
ther, the discussion sections do not reflect policy or 

~ Albernaz. 450 U.S. at 345, 345 n.3 (footnote omitted). See Brown v. Ohio, 432 U.S. 161, 165 (1977). 

10 Ball, 105 S. Ct. at 1672 (citation omitted). 

Illd. (citation omitted). 

12See id. 

13 Woodward, 105 S. Ct. at 612. See also Albernaz. 450 U.S. at 340. 

14 Woodward, 105 S. Ct. at 612. 

15 Ball, 105 S. Ct. at 1672, 1674. 

16 Compare Ball, 105 S. Ct. at 1674 (findings vacated where Congress did not intend multiple punishment) with Woodward. 105 S. Ct. at 613, 612 (findings 
permitted to stand where Congress did intend multiple punishment). 

17 Ball, 105 S. Ct. at 1672, 1674; Woodward. 105 S. Ct. at 612-13. 

18 R.C.M. lOO3(c)(I)(C) (multiple punishment), 906(b)(12) (motion to determine proper punishment), 907(b)(3) (motion to dismiss a multiplicious specifica
tion), 307(c)(4) (preferral of offenses). 

19 United States v. Baker, 14 M.J. 361, 371 (CMA 1983) (Everett, C.J., concurring) (citation omitted). See McAtamney, Multiplicity: A Functional Analysis, 
106 Mil. L. Rev. 115, 137, 137 n.84 (1984) [hereinafter cited as McAtamney] 

20 Compare Manual for Courts-Martial. United States, 1951, para. 76a(8) [hereinafter cited as MCM, 1951], with Manual for Courts-Martial, 1969 (Rev. 
ed.), para. 76a(5) [hereinafter cited as MCM, 1969]. 

21 Dep't of Army, Pam., No. 27-2, Analysis of Contents, Manual for Courts-Martial, United States, 1969, Revised Edition, para. 76a(5), at 13-8-13-9 
(July 1970). See Manual, 1969, para. 76a(5) at 13-10--13-12. 

2:1. Baker. 14 M.J. at 369-70, 371 (Fletcher, J.) (Everett, C.J., concurring). See United States v. Holt, 16 M.J. 393 (CMA 1983). 

23 See Raezer, Trial Counsel's Guide to Multiplicity. The Army Lawyer, Apr. 1985, at 21 (confusion abounds) [hereinafter cited as Raezer]; Uberman, Multi
plicity Under the New Manual for Courts-Martial, The Army Lawyer, June 1985 at 31. 31 n.2 (confusion acknowledged) [hereinafter cited as Uberman]; 
McAtamney, supra note 19, at 136-50 (confusion documented). 

24R.C.M. l003(c)(l)(C), 307(c)(4), 906(b)(12), 907(b)(3)(B). Federal cases interpreting the Blockburger rule are digested in West's Federal Practice Digest. 
Volume 57, Indictments and Informations §§ 128, 129, 130, 126-27 (3d ed. 1985). 

25 MCM, 1984, Part I, Preamble Discussion, at 1-2. 
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directive of the President as they are not part of his Execu
tive Order. 26 The discussion portion of the 1984 Manual is 
the supplementary materials from the Departments of De
fense and Transportation which serve as the drafter's 
"guidance"; it has no "force oflaw." 27 The analysis portion 
of the 1984 Manual represents the "nonbinding views of the 
drafters" and "does not necessarily reflect the views of the 
Presiden t." 28 

Thus, the President's rule for mUltiple offenses from one 
act or transaction in pleading. findings, sentencing, and ap
pellate review of those actions, is the Blockburger rule as it 
appears in the Rules for Courts-Martial. The Navy-Marine 
Corps Court of Military Review has found that the Presi
dent has promulgated the Blockburger rule as the military 
rule of multiplicity. 29 This position also has been adopted 
by two commentators. 30 

Finally, the President's return to Blockburger comports 
with his intent that the Rules for Courts-Martial "shall be 
construed to secure simplicity in procedure, fairness in ad
ministration, and the elimination of unjustifiable expense 
and delay." 31 

Trial Procedure 

Trial procedure under Blockburger is quite simple. First, 
the Supreme Court recently reaffirmed that the prosecution 
may charge several offenses from one act or transaction, 
and has "broad discretion to conduct criminal prosecutions, 
including its power to select the charges to be brought in a 
particular case." 32 In Ball, the Supreme Court expressly 
approved the charging of, and deh~erating upon, two of
fenses that were necessarily included offenses under 
Blockburger, even though there were no exigencies of 
proof. 33 Of course, exigencies of proof permit multiple 
pleading and deliberating. 34 

26Id. 

27 Manual, 1984, analysis, para. b(l). at A21-2-A21-3. 

28Id. at b(2). 

Second, all offenses for which there is "some evidence 
which together with all reasonable inferences and applica
ble presumptions, could reasonably tend to establish every 
essential element of an offense charged" will be sent to the 
trier of fact for deliberation. 35 Third, the trier of fact may 
return a finding of guilty on all offenses sent to it for 
deliberation. 36 

Fourth, once the trier of fact returns its findings l the mil~ 
itary judge shall sua sponte vacate the conviction of the 
accused on any charge and/or specification which violates 
the intent of Congress, and is unnecessary to enable the 
prosecution to meet the exigencies of proof through the ap
pellate courts.37 The intent of Congress is determined 
according to the Congress' express statements by statutory 
language, the record in the statute's legislative history, and 
finally the Blockburger test-in that order. 38 Although the 
Supreme Court often begins its analysis of congressional in
tent with the Blockburger test, and then moves to statutory 
language and history, statutory language and history if con
trary are dispositive of the issue. 39 

Fifth, the government may offer evidence in aggravation; 
the defense may offer evidence in extenuation and mitiga
tion, and the military judge "shall" instruct on such 
matters.40 Sixth, the sentencing authority may then impose 
the "maximum authorized punishment" for each separate 
offense remaining before the court. 41 

Unreasonable Multiplication of Charges 

A final concern in the military justice system has been 
the perceived overcharging by trial counsel in the armed 
forces. Chief Judge Everett has stated that a return to the 
Blockburger rule "might lead to sentences that were inap
propriately severe and to overreaching by prosecutors in an 
effort to induce plea bargains." 42 This concern is addressed 

29 United States v. Jones, 20 M.J. 602, 602 (N.M.C.M.R.) petition granted, 21 M.J. 305 (C.M.A. 1985) (Issue: "Can the Court of Military Review refuse to 
follow a precedent of this Court?"); United States v. Meace, 20 M.J. 972, 973 (N.M.C.M.R. 1985). See generally United States v. Wells, 20 M.J. 513, 516, 
517 n.2 (A.F.C.M.R. 1985). Cf. United States v. Cox, 18 MJ. 72, 74 (C.M.A. 1984). 

30 Raezer, supra note 23, at 24; Uberman, supra note 23, at 32,32 n.9. 

31 R.C.M. 102. 

32 Ball, 105 S. Ct. at 1671 (citations omitted); United States v. Goodwin, 457 U.S. 368, 382 (1982); United States v. Nixon, 418 U.S. 683, 694 (1974); Confis
cation Cases, 74 U.S. (7 Wall.) 454, 457-59 (1869). 

33 Ball, 105 S. Ct. at 1671 (prosecution under both statutes for the possessing and the receiving of the same gun at the same time is proper); id. at 1676 
(these offenses are "necessarily" included in one another). 

34 Ball. 105 S. Ct. at 1671 n.8; United States v. Gaddis, 424 U.S. 544 (1976). 

35 R.C.M. 917(d). 

36 Ball. 105 S. Ct. at 1674; R.C.M. 918(a)(1). 

37 Ball, 105 S. Ct. at 1674 (motion timely after findings are entered); R.C.M. 907(b)(3)(B) (Standard). 

38 Alberllaz, 450 U.S. at 336 ("Absent a 'cleady expressed legislative intent to the contrary, that [statutory] language must ordinarily be regarded as conclu
sive.' Consumer Product Safety Comm'n v. GTE Sylvania, Inc. 447 U.S. 102, 108 (1980)"); 450 U.S. at 340 (The Blockburger "rule should not be controlling 
where, for example, there is a clear indication of contrary legislative intent" in the legislative history.); 450 U.S. at 337-44 (where two statutes authorize 
s(;parat·~ punishment for one act or transaction. where the statute is silent on multiple punishment, where the legislative history is silent on multiple punish
ment, the Blockburger rule is applied and separate, cumulative punishment is authorized as each statute requires proof of an element that the other does 
not.). See United States v. Turkette, 452 U.S. 576, 580, 593 (1981) (Actual language of statute is the "most reliable evidence" of legislative intent.). Garcia v. 
United States, U.S. 105 S. Ct. 479 (1984) (After the statutory language is reviewed and is found to be unambiguous, judicial inquiry is complete, "except in 
rare and exceptional circumstances;" w!lcreupon "only the most extraordinary showing of contrary intentions from [the legislative history] would justify a 
limitation on the 'plain meaning' of the statutory language." The authoritative source for legislative intent is the committee reports.). 

39 Woodward, 105 S. Ct. at 612-13; Ball, 105 S. Ct. at 1672-73. 

4DR.C.M. lOOl(b)(4), lOOl(c)(l)(A), 1005(e) and (e)(4). 

41 Woodward, 105 S. Ct. at 612, 613; R.C.M. lOO3(c)(J)(C). 

42 Baker, 14 M.J. at 371 (Everett, C.J., concurring). 
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by the Standards of Professional Responsibility applicable 
to prosecutors in the military, and the remedy of dismissal 
for deprivation of a fair trial which, taken together, will 
substantially reduce and adequately remedy any overcharg
ing by trial counsel. 

First, the Model Code of Professional Responsibility and 
the American Bar Association Standards for Criminal J us
tice apply to the armed forces' prosecutors. 43 The 
Prosecution Function is detailed in Chapter 3 of the ABA 
Standards; section 3-3.9 provides that it is "unprofessional 
conduct" to institute a prosecution not supported by proba
ble cause, and further that a prosecutor "should not" 
continue a criminal proceeding without evidence to support 
a conviction. 44 Further, Disciplinary Rule 7-103(A) pro
hibits the institution of criminal charges that are not 
supported by probable cause. 45 The "prosecutor is not 
obliged to present all charges which the evidence might 
support," however, and he or she must use sound 
prosecutorial discretion to avoid "over charging" by insti
tuting charges carefully and dismissing lesser charges at a 
later date when appropriate,46 Joinder and severance of of
fenses is governed by Chapter 13 of the ABA Standards, 
which provides that "[aJny two or more offenses committed 
by the same defendant. . . may be joined in one accusatory 
instrument, with each offense stated in a separate count." 47 

Joint trial of related offenses is endorsed by the Stan
dards,48 unless "severance is 'appropriate to promote' or 
'necessary to achieve' a fair determination of the defend
ant's guilt or innocence of each offense." 49 The military 
prosecutor must be conscious of his or her duty to promote 
and achieve U a fair determination of the defendant's guilt or 
innocence" when charging the military accused because 
Ethical Consideration 7-13 to Disciplinary Rule 7-103 
mandates that the prosecutor "use restraint in the discre
tionary exercise of governmental powers," and that "his 
duty is to seek justice and not merely to convict." 50 It is 
manifest that the trial counsel cannot "seek justice" with 
his or her "discretionary exercise of governmental powers" 

if he or she charges so many offenses from the same con
duct that he or she deprives the accused of a "fair 
determination" of gUilt or innocence. 51 These Standards of 
Professional Responsibility are enforced through the Code, 
and in the Army's system by regulatory provisions, and 
thus overcharging can be as effectively policed under the 
Blockburger rule as it is in the federal district courts. 52 

Second, the doctrine of due process provides a severe 
remedy for overcharging which the Court of Military Ap
peals and the Courts of Review may apply-dismissal of 
charges because of the "unreasonable multiplication of 
charges." 53 The federal courts of appeals have also em
braced this doctrine when judging whether a defendant's 
right to a fair trial had been denied. 54 In sum, the evil of 
overcharging can be prevented, and if not prevented, reme
died effectively without subverting multiplicity doctrine 
long used in federal courts. 

Finally, multiple preferral and deliberation is sound prac-
tice for three reasons: 

(1) The sovereign has a right to present all statutory 
violations of an accused (for which there is sufficient 
evidence and which Professional Standards permit) to 
the fact finder so that all permissible crimes are docu
mented and punished. 55 

(2) The military judge needs many facts fully presented 
and determined in order to make an informed decision 
in applying Blockbu,ger. Both arraignment and an Ar
ticle 39a session prior to findings are premature 
stages. 56 Also, the judge shall vacate findings sua 
sponte because to permit multiple convictions to stand 
violates congressional intent and hence the doctrine of 
double jeopardy. 57 

(3) The armed forces' blue ribbon court-martial panels 
will follow the instructions of the military judge during 
sentencing and will not adjudge a more severe sentence 
than they otherwise would because of the number of 

43 Dep't of Army, Reg. No. 27-10, Legal Services-Military Justice, para. 5-8 (10 Dec. 1985); Dep't of Army, Reg. No. 27-1, Legal Services-Judge Advo
cate Legal Services, para. 5-3 (I Aug. 1984) [hereinafter cited as AR 27-10 and 27-1, respectively]; Dep't of Transportation, United States Coast Guard 
Military Justice Manual, ch. 600 (CMDTINSTM 581O.1A) (10 Apr. 1985); Dep't of Navy, Manual of the Judge Advocate General of the Navy, Para. 0165, 
at 74-84 (17 July 1984); Dep't of Air Force, Reg. No. Ill-I, Military Justice Guide, paras. 1-8d, 1-9, i-8e, 13-11 (I Aug. 1984). 

44 Standards for Criminal Justice § 3-3.9(a) and (b) (1986). 

45 Model Code of Professional Responsibility DR 7-103(A) (1980). 

46 Id. § 3-3.9(b) and § 3-3.9 commentary at 3-5'1. 

47 I d. § 13-2.1. 

48 Id. § 13-2.1 commentary at 13-12 and 13. 

491d. § 13-3.I(c). 

so Id. § 13-3.I(c); Model Code of Professional Responsibility EC 7-13 (1980). 

51 Model Code of Professional Responsibility DR 7-103(A) (1980). 

52 See UCMJ arts. 6, 15, 32, 37, 92, 98, 134; R.C.M. 109; AR 27-10, chapter 16 (Implementation of RCM 109: "Allegations of Misconduct and Suspension 
of Counsel and Military Judge's."). See also Model Code of Professional Responsibility E.C. 7-13, 7-14, 7-19, and 7-20 (1980). 

5JUnited States v. Sturdivant, 13 M.J. 323, 330, 325 n.3 (C.M.A. 1982) (Issue: "Whether the unreasonable multiplication of charges precluded the accused 
from receiving a fair tria1."). 

S4See United States v. Earley, 657 F.2d 195, 197 (8th Cir. 1981) (Defendant properly charged and convicted of Count I (committing bank larceny and 
killing A during the course of the larceny) and Count III (committing same bank larceny and killing B during the course of the larceny), and properly 
charged with two counts (Counts II and IV) of bank burglary and killing A and B in the course of the burglary (dismissed by Prosecution prior to delibera
tion); held: no violation of "his rights to a fair trial by unnecessarily compounding the crime."). See aiso United States v. Rearod, 499 F.2d 1003, 1005 (5th 
Cir. 1974) ("Repeated assertion of the details of a singular course of conduct in mUltiple counts will prejudice the defendant and confuse the jury by sug
gesting that not one but several crimes have been committed."); United States v. Ketchum, 320 F.2d 3, 8 (2d Cir.), eerl. denied, 375 U.S. 905 (1963); Fed. R. 
Crim. P. 7(c), 8(a). 

S5 See Ball, 105 S. Ct. at 1671. 

56 Id. 

57 Albemaz, 450 U.S. at 344, 344 n.3. 
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charges on the charge sheet or the number of convic
tions which are later vacated. 58 Court members are 
well-disciplined soldiers who are dedicated to perform
ing their duty competently, and are presumed to 
comply with the instructions of the military judge. 59 

Application of BJockburger 

The first inquiry in determining whether two offenses are 
separately punishable is whether the offenses arose from the 
same "act or transaction." Under Blockburger, separate of
fenses arising out of separate transactions are separately 
punishable. 60 The same rule was applied under the former 
multiplicity doctrine of Baker. 61 

Having determined that the two or more offenses were 
committed during "one act or transaction," the issue turns 
to whether the offenses are "separate" under the President's 
Manual rule and whether Congress intended multiple con
victions and punishments for the commission of these 
offenses during one act or transaction. 62 "Separateness" 
and congressional intent must now be ascertained, and 
three categories of offenses are evident. 

First, when the two offenses committed during "one act 
or transaction" violate "two distinct statutory provisions," 
Blockburger clearly applies and its statutory elements test is 
dispositive. 63 Second, when the two offenses committed 
during "one act or transaction" violate several provisions of 
one statutory section, Blockburger likewise applies through 
the Presia.em's Manual and decisional law by the Court of 

Military Appeals. 64 Third, when the two offenses commit
ted during "one act or transaction" twice violate one 
provision of one statutory section, Blockburger applies 
through the President's Manual, but the analysis must also 
focus on whether Congress intended the two violations to 
authorize mUltiple convictions and sentences as the "rule of 
lenity" may apply.65 In each of the three categories, con
gressional intent-if expressed in the statute or legislative 
history-takes precedence over the Blockburger rule of stat
utory construction 66 because separate, cumulative 
punishment for one act under two statutes violates the dou
ble jeopardy clause of the fifth amendment where Congress 
did not intend such separate, cumulative punishment. 67 

The following three examples illustrate and, hopefully illu
minate, the Blockburger rule now in effect in the armed 
forces. 

Violations of Two Distinct Statutory Sections: 
Larceny and Forgery 

Simultaneous forgery by uttering a false check in viola
tion of Article 123 and larceny by receiving funds for that 
false check in violation of Article 121 are separately punish
able as violations of distinct statutory sections. 68 

First, each offense requires the proof of facts not required 
to prove the other offense. 69 Second, the legislative history 
of these Code provisions reveals that Congress intended lar
ceny and forgery to be separate offenses, and that they be 
punished separately. The amendment of Article 121 in 1950 

5SThe Military Justice Act of 1983 Advisory Commission was directed by Congress to study sentencing by members and judge alone, among other issues. 
The Commission "strongly recommend[edl against mandatory judge alone sentencing," and concluded that court-martial members "clearly comprise a 
'blue-ribbon' decision making body when compared to civilian juries." The Military Justice Act of 1983 Advisory Commission, Advisory Commission Re
port, 6, 19, 27 (1984). 

59 United States v. Strand, 574 F.2d 993 (9th Cir. 1978); United States v. Vaughn, 546 F.2d 42 (5th Cir. 1977); United States v. Ricketts, 23 C.M.A. 487, 
490, 50 C.M.R. 567, 570 (1975). 

60 B/ockburger. 284 U.S. at 301-02 (Sales of contraband on consecutive days to the same person are "distinct and separate," and because the statute prohib
its "the individual acts" and not a course of conduct, they are separately punishable by separate conviction.); R.C.M. lOO3(c)(1)(C). See, e.g., United States 
v. Lartey, 716 F.2d 955,967 (2d Cir. 1983) (Each distribution in violation of21 U.S.C. § 841(a)(1982) is a "distinct offense; [c]ourts resolving this issue have 
uniformly held that separate unlawful transfers of controlled substances are separate crimes under § 841, even when these transfers are part of a continuous 
course of conduct." (citations omitted»; United States v. Goodman, 605 F.2d 870, 885 (5th Cir. 1979) (Separate conviction and punishment was lawful 
under 21 U.S.C. § 841(a)(1) for manufacturing methaqualone and possession with intent to distribute methaqualone as convictions were "not based on a 
single transaction, and required proof of different facts for each offense."); United States v. Davis, 564 F.2d 840, 847-48, n.9 (9th Cir. 1977), cert. dellied, 434 
U.S. 1015 (1978) ("Successive proseclltions for separate offenses arising out of separate transactions are not violative of due process;" held: not mUltiplicious 
to charge and convict on 20 counts of distribution of contraband when each distribution is a separate prescription even when two, four, two, and three pre
scriptions were written on the same days.); United States v. Sanchez, 341 F.2d 225, 229 (9th Cir.), cert. dellied. 382 U.S. 856 (1965) (successive prosecutions 
in two trials for separate drug sales arising from separate transactions were not violative of due process). 

61 Baker, 14 M.J. at 369; United States V. Gibbons, 11 C.M.A. 246, 29 C.M.R. 62 (1960); United States V. Kellner, 16 M.J. 524, 525 (A.C.M.R. 1983) (Of
fenses "separate in time, continuity, and actions" were not multiplicious for any reason.). 

62 R.C.M. 1003(c)(1)(C). See supra note 9 and accompanying text. 

63 B/ockburger, 284 U.S. at 304; Gore V. United States, 357 U.S. 386 (1958) (Narcotics and Tax Code violations); R.C.M. 1003(c)(1)(C). See United States V. 

Costello, 483 F.2d 1366 (5th Cir. 1973) (21 U.S.C. § 844(a) and § 841(a)(1». 

64 R.C.M. 1003(c)(1)(C)j United States V. Zubko, 18 M.J. 387, 393 (C.M.A. 1984) (B/ockburger rule adopted for multiple offenses committed under one 
UCMJ section). See United States V. Davis, 656 F,2d 153, 156 n.2 (5th Cir. 1981), cert. dellied. 456 U.S. 930 (1982) (explaining United States V. Hernandez, 
591 F.2d 1019 (5th Cir. 1979) (en bane); Hernalldez. 591 F.2d at 1022 (Blockburger analysis applies, but possession with intent to distribute and distribution 
in violation of 21 U.S.C. § 841 (e)(I) in a single delivery of contraband was not punishable separately as proof showed one offense committed.); United States 
V. Stevens, 521 F.2d 334, 337 n.2 (6th Cir. 1975); Normandale V. United States, 201 F.2d 463 (5th Cir.), cert. dellied, 345 U.S. 999 (1953). 

65R.C.M. 1003(c)(1)(C); United States V. Davis, 656 F.2d 153 156-160 (5th Cir. 1981) (holding separate conviction and punishment was intended by Con
gress for simultaneous possession of marijuana and possession of qua1udes in violation of section 401 of the Comprehensive Drug Abuse Prevention and 
Control Act, 21 U.S.C. § 841(a)(l) (1982»; Normalldale, 201 F.2d at 464 (Simultaneous purchase of heroin and raw opium in violation of predecessor to 21 
U.S.C. § 841(a)(\) was separately punishable as proof of different drug was required.). But see Alberllaz. 450 U.S. at 342 ("Rule of lenity" only applies when 
congressional intent as to separate, cumulative punishment is truly ambiguous as the" 'touchstone' of the rule of lenity 'is statutory ambiguity.' " (quoting 
Bifulco V. United States, 447 U.S. 381, 387 (1980»; Bell v. United States, 349 U.S. 81, 83 (1955) (Simultaneous transport of two women in violation of the 
Mann Act was punishable only ollce as congressional intent was ambiguous, and thus ambiguity "resolved in favor of lenity."). 

66 See supra note 38. 

67 Ball. 105 S. Ct. at 1672; A/berllaz, 450 U.S. at 344, 345 n.3. 

68 JOlles, 20 M.J. at 602. See Meace, 20 M.J. at 973. 

69 UCW arts. 121, 123; MCM 1984, Part IV, para. 46b and 48b. 
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was intended to include only the simple common law frauds 
of larceny by asportation, larceny by false pretences (trick 
or device), and larceny by embezzlement, which were not 
separately proscribed as offenses under the UCMJ. Article 
121 was not intended to include complicated statutory 
frauds that were separately proscribed as offenses in Arti
cles 107, 123, 132 and 134.70 The complex statutory frauds 
proscribed under the UCMJ-Articles 107, 123, 132 and 
134-were derived from "[a]n Act [of Congress] to prevent 
and punish frauds upon the Government of the United 
States" of 12 March 1863; these offenses are separate and 
complete without respect to whether any actual taking of 
property occurs as a result of the offenses. 71 

In short, the President's Blockburger rule demonstrates 
Congress' intent to punish larceny and forgery separately, 
and analysis of legislative history beyond the rule confirms 
that intent. 72 

Violations of Two Provisions of One Statutory Section: 
Controlled Substance Offenses Under Article 112a 

Violations of controlled substance statutes continue to 
perplex appellate courts and close attention is necessa
ry-but not necessarily sufficient-to understand and apply 
the law. Multiple violations of different provisions of Arti
cle 112a are separately punishable if they are separate under 
the Blockburger test-which both the President and the 
Court of Military Appeals have adopted for such cases. 73 

In United States v. Zubko, the Court of Military Appeals 
announced that the Blockburger rule would be used in the 
armed forces to determine whether contraband offenses 
under Article 134, are included within each other, and thus 
not separately punishable. 74 The court rejected as inappli
cable "the merger-of-convictions" analysis engendered by 

Chief Justice Warren in Prince v. United States and applied 
in some circuits. 75 Thus when a soldier violates two distinct 
provisions of one section of the UCMJ Blockburger applies 
to assess whether separate punishment is lawful. 

Of course, the combinations of offenses under Article 
112a are varied. To be sure, simultaneous possession and 
distribution of a controlled substance are flot separately 
punishable as possession is necessarily a lesser included of
fense of distribution. 76 Yet, all other combinations appear 
to be separately punishable because they all have different 
elements, and because Congress used the disjunctive "or," 
which indicates alternatively punishable conduct. 77 "Ca
nons of construction indicate that terms connected in the 
disjunctive in this manner be given separate meanings." 78 
Finally, the legislative history of Article 112a demonstrates 
that Congress intended separate convictions and punish
ment for each drug offense because of the insidious and 
debilitating effects of controlled substances on the readiness 
of our armed forces. 79 In sum, separate punishment has 
been authorized by Congress, and implemented by the 
President. 

Multiple Violations of One Provision of One Statutory 
Section: Article 112a 

When a soldier twice violates one provision of one Code 
section during "one act or transaction," he or she faces sep
arate punishment for each violation. The Blockburger rule 
applies through R.C.M. 1003(c)(1)(C), and certainly any 
express congressional intent also applies to determine 
whether a soldier may be separately punished under the 
double jeopardy clause of the fifth amendment. 80 If con
gressional intent is truly ambiguous, however, the "rule of 

70 Ulliform Code of Military Justice: Hearillgs Oil H.R. 2498 Before a Subcomm. of the House of Represe/llatives Comm. Oil Armed Forces, 81st Cong., 1st 
Sess. 1232 (1949) (original Morgan draft); id. at 1244-45 (Testimony of Mr. Felix Larkin, Assistant General Counsel, Dep't of Defense); id. at 812 and 823 
(Testimony and Statement of Robert D. L'Heureux, Chief Counsel, Senate Banking and Currency Committee); H.R. Rep. No. 491, 8 1st Cong., 1st Sess. 104 
(1949) (Morgan draft Article 121 reported out of House in H.R. 4080, a clean bill); Ulliform Code of Military Justice: Hearillgs Oil S. 857 alld Fl.R. 4080 
Before a Subcomm. of the Sellate Comm. Oil Armed Services, 81st Cong., 1st Sess. 276 (1949) (Amendment to H.R. 4080 by MG Thomas H. Green to Article 
121 to include wrongful appropriation); Conf. Rep. No. 1946, 81st Cong., 2d Sess. 4-5 (1950) (wrongful appropriation amendment agreed upon). 

71 W. Winthrop, Military Law and Precedents 697-99, 702-03 (1920). See also Index and Legislative History of the Military Justice Act of 1983 (1984-85) 
(Articles 121 and 123 not considered) [hereinafter cited as Index and Legislative History, 1983]; Index and Legislative History of the Militwy Justice Acts of 
1968 (1969, 1985) (Articles 121 and 123 not considered). 

72 See Woodward, 105 S. Ct. at 612-13 (falsely answering "no" on government form resulted in separate conviction and punishment for false statement and 
for a currency violation); Albemaz, 450 U.S. at 344 (one conspiracy punishable cumulatively under two different conspiracy code sections). 

7JR.C.M. 1003(c)(l)(C); Zubko, 18 M.J. at 384. 

74 Zubko, 18 M.J. at 382-86. 

75 Prince v. United States, 352 U.S. 322, 328-29 (1957); Zubko, 18 MJ. at 384. 

76" 'Distribute' means to deliver to the possession of another," MCM, 1984, Part IV, para. 37c(3), and the definitions of possession and distribution are the 
same ones interpreted by the Court of Military Appeals in Zubko, 18 M .. T ~t 384-85, 379. These definitions have been approved by Congress. S. Rep. No. 
53, 98th Cong., 1st Sess. 29 (1983) ("The definitions and terms set forth in f';,ecutive Order 12383 are consistent with the committee's intent with respect to 
Article 112a.") [hereinafter cited as 1983 Senate Report]. 

77 R.C.M. I003(c/(I)(C). See Garcia, 105 S. Ct. 479, 482; FCC v. Pacifica Foundation, 438 U.S. 726, 739-40 (1978); See also IA J. Sutherland, Statutes and 
Statutory Construction § 21.14, n.2 (4th ed. 1973) (Use of the disjunctive "or" indicates alternatives and requires those alternatives to be treated separately 
unless such a construction renders the provision repugnant). 

78 Garcia, 105 S. Ct. at 482. 
79 1983 Senate Report, supra note 77, at 11, 29, reprinted ill Index alld Legislative HistO/y, 1983, supra note 72, at 537,555; H.R. Rep. No. 549, 98th Cong., 
1st Sess. 17, 19 (1983), [hereinafter cited as 1983 House Report], reprillted in Index and Legislative HistO/y, 1983, supra note 72, at 664, 666; Military Jllstice 
Act of 1982: Hearings on S. 2521 Before tlte Subcomm. Oil Manpower and P~rso/lnel of the Senate Comm. Oil Armed Services, 97th Cong., 2d Sess. 108 (1982) 
(testimony of Robinson O. Everett, Chief Judge, Court of Military Appeals) (controlled substances are a tremendous problem in the military and a menace 
to discipline) [hereinafter cited as 1982 Senate Hearings]; 129 Congo Rec. S.5614 (daily ed. Apr. 28, 1983) (statement of Sen. Stevens), reprinted in Index and 
Legislative History, 1983, supra note 72, at 591. See United States V. Trottier, 9 M.J. 337, 345-46 (1980). 

80 Congressional intent regarding punishment is always in issue under the doctrine of double je0pardy. Alberllaz, 45 U.S. at 344, 344 n.3. See, e.g., United 
St",tes v. Davis, 656 F.2d 153, 156-60 (5th Cir. 1981), cert denied, 456 U.S. 930 (1982). (held: separate conviction and punishment was intended by Congress 
for simultaneous possession of marijuana and possession of qualudes in violation of section 401 of the Comprehensive Drug Abuse Prevention and Control 
Act, 21 U,S.C. § 841(a)(I) (1982». 
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lenity" applies and the soldier may be punished only 
once. SI 

For example, simultaneous possessions of two controlled 
substances (e.g., marijuana and cocaine) are separately pun
ishable as each requires the proof of a different controlled 
substance. 82 R.C.M. IO03(c)(I)(C) requires proof of a dif
ferent "element" which the Supreme Court has made clear 
is the "statutory element [] of the of
fense"-notwithstanding the pleadings or the proof at trial 
offered on one or both offenses. 8J The different elements in 
this case are the distinct controlled substances. 84 

The U.S. Court of Appeals for the Fifth Circuit has con
sidered such a case in United States v. Davis, 8S and held 
that Congress intended separate conviction and punishment 
for simultaneous possession of marijuana and qualudes in 
violation of the Comprehensive Drug Abuse Prevention and 
Control Act. Su In resolving the issue in Davis, the court fo
cused on congressional intent and concluded that Congress 
"intended ... to provide trial judges with maximum flexi
bility in sentencing and therefore intended to permit 
separate punishment for possession of each controlled 
substance." 87 

Prior to enacting Article 112a, Congress was asked by 
the Department of Defense to provide the military "the 
greatest possible flexibility and the simplest possible tools" 
to permit the military to continue its "aggressive effort to 
rid the services of persons who traffic in illegal drugs." 88 

Congress enacted Article 112a in order "to provide express 
guidance on drug offenses" and to remedy "[aJbuse of con
trolled substances [which] is one of the most significant 
disciplinary problems facing the armed forces." B9 Article 
112a is derived from the President's 1982 Executive Order 
on drug offenses, 90 which was based on the Comprehensive 
Drug Abuse Prevention and Control Act. Further, Article 
112a(b)(3) specifically defines a controlled "substance" as 
any "listed in schedules I through V" in 12 U.S.C. § 812 
(1982) which is part of the Comprehensive Drug Abuse 
Prevention and Control Act. Finally, the "punishments 
under 21 U.S.C. §§ 841 and 844 were used as a bench 

81 AlberlJ.!lz. 450 U.S. at 342; Blfllico. 447 U.S. at 387. 

82 R.C.M. 1003(c)(I)(C). See Normandale, 201 F.2d at 464. 

mark" for the President's punishments in the 1984 
Manual. 91 

Congress' intent in enacting Article 112a and using the 
Comprehensive Drug Abuse and Prevention and Control 
Act as a guide was threefold. Congress sought to provide 
comprehensive and express guidance in one punitive article 
on controlled substances. '12 Congress sought to punish drug 
abuse sternly in the armed forces as it had in the Compre
hensive Drug Abuse and Prevention Control Act because it 
is a significant and menacing problem in the military.93 Fi
nally, Congress sought to provide mUltiple punishments for 
simultaneous possession of two drugs just as it did in the 
Comprehensive Drug Abuse and Prevention Control Act 
because judges need "flexibility" in sentencing, and stern 
punishment was needed to meet the drug menace. 94 Thus, 
the purpose of Article 112a is the same as the Comprehen
sive Drug Abuse and Prevention Control Act, and that "is 
to provide for multiple sentencing for simultaneous posses
sion of different types of drugs." 95 In the face of this clear 
congressional intent, soldiers are to be separately punished 
for each violation of Article 112a, and the "rule of lenity" 
does not apply. 

Conclusion 

Although the Blockburger mUltiplicity doctrine is not a 
panacea, it prescribes a fair and simple method of determin
ing separate punishments that conform to the intent to 
Congress. Against a silent Congress, the elements test is 
simple to administer. Of course, if Congress has spoken 
through statutory language or legislative history, its express 
intent must be heeded. 

Whispering in the background of some Court of Military 
Appeals decisions is the argument that the President has no 
power to prescribe the Blockburger rule for separate pun
ishment. Some observers have advocated a form of "code" 
double jeopardy under Article 44, which controls double 
jeopardy in the armed forces and looks not to the statutory 
elements of the offense as the Supreme Court does, but to 
the elements as pled in the specifications and proved at trial 

83 Brown v. Ohio, 432 U.S. 161. 166 (1977); Ianelli v. United States, 420 U.S. 770, 785 n.17 (1975). 

84See Normandale. 201 F.2d. at 464; HCMJ, art. 1I2a; MCM, 1984, Part IV, para. 37a. 

85 656 F.2d at 156-60. 
86 21 U.S.C. § 841(a)(I) (1982). 

87 Davis. 656 F.2d at 160. 

88 1982 Senate Hearings sllpra note 80, at 44 (statement of William H. Taft IV, General Counsel, Dep't of Defense), reprinted in Index alld Legislative Histo
ry. 1983. sllpra note 72, at 281. 
89 1983 Senate Report, slIpra note 77, at II, 29, reprillted ill Index and Legislative History 1983. sllpra note 72, at 537, 555. See 1983 House Report, supra 
note 80, at 17, 19, reprillted ill Iudex alld Legislative History. 1983. sllpra note 72, at 664, 666. 
90 1983 Senate Report. supra note 77, at II, reprillted ill Index alld Legis/ative History, 1983, slIpra note 72 at 537; 1982 Senate Hearings, sllpra note 80, at 
133 (statement of Chief Judge Everett), reprinted ill Index and Legislative ffistory, 1983, supra note 72, at 370; Exec. Order No. 12,383,47 Fed. Reg. 42,317 
(1982). 

91 MCM, 1984. analysis, para. 37 at A21-93. 

92 See supra note 90; See Davis, 656 F.2d at 159. 

93 See supra note 80. 

94 Davis, 656 F.2d at 159; see supra note 90. 

9S Davis, 656 F.2d at 159. The Court of Appeals for the Sixth Circuit has likewise held that simultaneous distribution of two packets of drugs on the same 
day to the same agent were separately punishable when the drugs were destined for two separate users. United States v. Noel, 490 F.2d 89, 90 (6th Cir. 
1974). 
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in order to determine whether two convictions violate Arti
cle 44. 96 These issues are left for another campaign as the 
Trial by Battel ensues. 

For those of us who swim the Sargasso Sea of mUltiplici
ty, the President may not have manufactured full order out 
of chaos, but he has shed some light, and created form in 
the void. Whether the President can haul us in from the 
stormy seas remains to be seen. His new rule may simply 
turn out to be another cruel twist adding to the existing 
chaos of multiplicity law. The neW rule (offering simplicity) 
may be dashed on the rocks of judicial review as the courts 
may insist irrationally on maintaining the status quo-no 

matter how disordered. The resolution of the Jones case 
now before the Court of Military Appeals,91 and the dispo
sition of the Joint Service Committee's work on explicitly 
adopting the Blockburger rule are the next skirmishes in the 
Trial by Battel. Whether we are doomed to further torment 
by the siren song of "judicial economy," unsupported refer
ences to the "interests of justice," legal reasoning 
undergirded by mirrors, and pseudo intellectual analysis 
supported by enfeebled props that collapse under the 
weight of their distant remove from reality, remains to be 
seen. 

96 See Zubko. 18 M.J. at 382 n.6; United States v. Zupancic, 18 M.J. 387, 389 n.1 (C.M.A. 1984); United States v. Duggan. 4 C.M.A. 396, 399-400, 15 
C.M.R. 396, 399-400. But see cases cited supra note 84 (Supreme Court uses statutory elements). 
97 20 M.J. 602 (N.M.C.M.R.) petition granted. 21 M.J. 305 (C.M.A. 1985). 

Trial Defense Service Note 

Relief From Court-Martial Sentences at the United States Disciplinary Barracks: 
The Disposition Board 

Captain John V. McCoy 
United States Disciplinary Barracks, U.S. Army Trial Defense Service 

From the Walls of the powerful, fortress'd house 
From the clasp of the knitted locks 
From the keep of the well closed doors 
Let me be wafted 

-Walt Whitman 
"The Last Invocation" 

Introduction 

The United States Disciplinary Barracks (USDB) is the 
"temporary home" for inmates serving certain sentences 
imposed by courts-martial. After sentence has been im
posed, the immediate concern of inmates is to keep their 
term of confinement as short as possible. Each inmate is en
titled to automatic appellate review before the respective 
court of military review. Even during the pendency of this 
appeal, the inmate is given the opportunity to seek sentence 
relief by requesting a pardon 1 or clemency 2 from the secre
tary of the respective service. In addition, the inmate may 
seek to reduce his or her punishment through requested re
view of his sentence before the US DB Disposition Board. 
The Disposition Board makes recommendations to the 
Commandant of the US DB with regard to restoration to 
duty, clemency, and parole. 3 

As a practical matter, the Disposition Board may be the 
most realistic chance an inmate has of receiving sentence 

1 Uniform Code of Military Justice art. 74, 10 U.S.C. § 874 (1982). 
ZJd. 

relief outside of the appellate process. After receiving a rec
ommendation from the Disposition Board, the 
Commandant and cadre of the USDB make recommenda~ 
tions for relief, if any, to the Army Clemency Board. 4 As 
the frontline of the military correctional sYL<tem, it is the re
sponsibility of the Commandant cadre to rehabilitate 
inmates and prepare them to reenter socie.ty as law-abiding 
citizens. A recommendation from one or both of these par
ties that a particular inmate is deserving; of sentence relief 
will be one of the strongest forms of evldence available in 
support of such a request. 

This article will review steps that a defense attorney may 
take to enhance his or her client's chatvees at a Disposition 
Board, the Disposition Board procedure, criteria used by 
the Disposition Board when arriving at its recommenda
tions, and the success rate of each form of relief. 

Defense Attorney Input 

For the Disposition Board to make informed recommen
dations, it needs all evidence available on the inmate. The 
length of confinement at the inmate's former station, proc
essing requirements, non-receipt of court-martial orders, 

3 This board also considers requests for federal transfers. suspension of forfeiture of pay and allowances, custody elevation, detail changes, and suspension of 
forfeited good conduct time. See United States Disciplinary Barracks, Reg. No. 600-1, Manual for the Guidance of Inmates, para. 2-28a(I)-(8) (25 May 
1984) (hereinafter cited as USDB Reg. 600-1]. 

4Dep't of Army, Reg. No. 190-47, The United States Army Correctional System. para. 6-14e (1 Nov. 1980) (hereinafter cited as AR 190-47]. 
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completeness of records, and availability of information 5 

can cause delay in the convening of a Disposition Board. 
To give your client the best chance of success, it is impor
tant that his record be as complete as possible. Following 
are t~e areas where our efforts may best serve our client's 
interests. 

Promulgating Order 

No action can be taken by the Disposition Board until 
the final action taken by the convening authority is received 
by the USDB. 6 Efforts to expedite forwarding of this action 
may enhance an inmate's prospects of relief by giving him 
or her more appearances before the Disposition Board. 

Civilian Charges 

On occasion, an inmate will be penrting charges in a civil
ian jurisdiction. These charges may be related to the 
confining offense, but most often stem from a separate of
fense. It is important that this be brought to the attention of 
the USDB Trial Defense Service office 7 early in the in
mates's term of confinement. Delays in receipt of this 
information may foreclose the opportunity to take advan
tage of the provisions of the Speedy Trial Act 8 or to get 
concurrent sentencing. Delay in resolution of this situation 
will also postpone any relief available through the Disposi
tion Board. 

Stipulation of Fact 

One of the most difficult determinations the Disposition 
Board has to make is the nature of the inmate's confining 
offense. The charge sheet is usually an inadequate method 
of understanding the circumstances surrounding the in
mate's confining offense. To assist the Disposition Board, 
you should draft a stipulation of fact indicating the mitigat
ing circumstances surrounding the confining offense. In 
guilty plea cases, a stipUlation probably already exists. In 
contested cases, it will require additional effort on the part 
of both counsel. If counsel cannot come to agreement, an 
affidavit by the Trial Defense Service attorney will still be 
helpful. It is a worthwhile effort. Without this information, 
the Disposition Board must rely on the terse rendition of 
facts on the charge sheet and the description provided by 
the inmate. 9 The former is insufficient and the latter may 
be viewed as suspect. 

Pretrial Credit 

Inmates must be given credit for time served in pretrial 
confinement, illegal pretrial confinement, and restriction 
tantamount to pretrial confinement. When a determination 

5 USDB Reg. 600-1, para. 2-2Bd(I). 

6 AR 190-47, para. 6-14f. 

has been made at an inmate's court-martial that he is enti
tled to some form of pretrial credit, the USDB and the 
Disposition Board must be made aware of this fact. At 
times, notice of this credit is only in the record of trial. This 
practice requires someone in the US DB to read the inmate's 
record of trial to verify an inmate's request for such credit, 
and confusion can result. To alleviate this problem, it is rec
ommended that pretrial credit be included as a part of the 
promUlgating order or that a stipUlation of fact be drafted 
indicating the credit to be applied to the inmate's term of 
confinement. 

The Soldier's Behavior 

One of the most difficult experiences for any inmate is the 
initial culture shock of confinement at the USDB. Every in
mate starts the confinement in reception. He is treated as a 
maximum security inmate in this status. He is rarely let out 
of his cell, constantly observed, and barraged with the rules 
and regulations of the USDB. From the first day of confine
ment, the soldier is under constant scrutiny from members 
of the USDB cadre and the other inmates confined at the 
USDB. His or her attitude and behavior is monitored and 
recorded constantly and affect all decisions made concern
ing treatment during confinement. The inmate must make a 
conscious decision at the outset to conform to the rules of 
the institution. The inmate must understand that if he or 
she desires relief from his sentence through the Disposition 
Board, he must demonstrate that he or she is deserving of 
the trust and confidence inherent in the granting of such a 
request. The Disposition Board only grants relief to the 
most deserving. To qualify for relief, an inmate must prove 
himself over time in both word and deed. 

The Disposition Board 

Procedure 

': 11e Disposition Board has three members. It consists of 
at least two officers, one of whom must be a field grade offi
cer. The third member of the board may be a civilian or 
noncommissioned officer. At least one member of the Dis
position Board must be from the inmate's branch of service. 
Members are drawn from the cadre of the USDB. 10 

After listening to the evidence presented by the inmate 
and reviewing his or her Correctional Treatment File, II a 
recommendation is made to the Commandant of the 
USDB. 12 The Commandant then makca an independent re
view of the available information and makes his own 
recommendation. 13 The recommendations of the Disposi
tion Board and the Commandant of the USDB, both 
favorable and unfavorable, are then forwarded to the Army 

7 Address: Trial Defense Service, United States DisciplinarY Barracks, Combined Arms Center and Fort Leavenworth, Fort Leavenworth, Kansas 
66027-7100. 

818 U.S.C. § 3161 (1982). 

9See United States Disciplinary Barracks, Memorandum 15-1, Directorate of Classification, para. 9-4 (1 June 1981) [hereinafter cited as USDB Mem. 
15-1]. 

IOUSDB Reg. 600-1, para. 2-28a. 

II This file contains an inmate's record of mental hygiene reports, work reports, domicile reports, rules infractions, favorable incident reports, court-martial 
data, and military history. 

12 AR 190-47, para. 6-14e; USDB Reg. 600-1, para. 2-28a. 

\3 AR 190-47, para. 6-14e; USDB Reg. 600-1, para. 2-28a. 
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Clemency Board, which is the official designee for the Sec
retary of the Army and has the power to approve or 
disapprove any requests or recommendations for parole, 
restoration to duty and clemency. 

The inmate appears before the Disposition Board within 
the first six to eight months of confinement at the USDB. 
Thereafter, there is an annual board. 14 The inmate may re
quest a special board which is held six months from the 
date of this annual Disposition Board. 15 This request is on
ly granted in r!ire circumstances. Granting this request will 
result in an eighteen month lag between the special Disposi
tion Board and the inmate's next Disposition Board. 16 

The Disposition Board is held within the walls of the 
USDB. The inmate personally appears before the Disposi
tion Board without counsel. Witnesses from outside the 
USDB may not appear before the Disposition Board in per
son, although written statements may be submitted. Cadre 
from the US DB may appear in person at the Disposition 
Board on the inmates' behalf. 11 The type of evidence that is 
presented by the inmate depends upon the type of relief be
ing requested. 

Parole 

To be eligible for parole, an inmate must have unsus
pended punitive discharge, dismissal, or an approved 
administrative discharge, and be serving an aggregate sen
tence in excess of one year. 18 Because all enlisted Army 
prisoners must have a sentence in excess of two years to be 
confined at the USDB, their only possible barrier to consid
eration for parole is the lack of a punitive discharge. The 
inmate must also satisfy the following threshold require
ments before he may be considered for parole by the 
Disposition Board: 

(a) If an inmate has a sentence in excess of one year 
but less than three years, he is eligible for parole after 
he has served one-third of his sentence; under no cir
cumstance can he be eligible for parole if he has served 
less than six months of his sentence. 

(b) If the sentence is in excess of three years, to include 
life sentences, the inmate is eligible for parole after he 
has served one-third of his sentence. Prisoners serving 
sentences in excess of thirty years, including those with 
life sentences, are eligible for parole after they have 
served ten years in confinement. Prisoners serving a 
death sentence are not eligible for parole. 

(c) Where exceptional circumstances exist, the Army 
Clemency Board may waive the eligibility require
ments [stated above]. 19 

A staff member in the Parole Division of the USDB as
sists the inmate in preparing his or her parole plan for 

14 USDB Reg. 600-1, para. 2-28c. 

IS AR 190-47, para. 6-14g. 

16 Id. 

17 USDB Reg. 600-1, para. 2-28a. 

18Id. 

19 USDB Reg. 600-1, para. 2-28b. 

20USDB Reg. 600-1, para. 2-28e. 

21 USDB Mem. 15-1, cb. 13 at 2-3. 

22 AR 190-47, para. 12-110. 

submission to the Disposition Board. The parole plan must 
include the following: 

1. Residence. A letter from the inmate's spouse, par
ents, other family, reputable friends or organizations 
stating where and with whom the inmate will live. This 
list does not include fiance(e) or girl/boy friends. 

2. Employment. Unless waived by the Commandant 
for cogent reasons, no inmate will be released on pa
role until satisfactory evidence has been furnished that 
he will have a reputable occupation. 20 

The Disposition Board is guided by the following non-ex
clusive factors when arriving at its recommendations for 
parole: 

For Parole 

This is optimum time for 
release 

Good response to the 
institutional program 

First offender 

Clear civil record 

Nature of offense 

Youth at time of offense 

Stable employment record 

Against Parole 

Further confinement 
appears appropriate 

Poor response to the 
institutional program 

Previous offenses 

Civilian criminal record 

Psyciliatric indication of 
impairing personality 
disorder, alcoholism, 
drug addiction, etc. 

Unstable employment 
record 21 

Once parole has been recommended by the Disposition 
Board and the Commandant and approved by the Army 
Clemency Board, the U.S. Probation Office that will be in 
charge of the inmate on parole must approve the parole 
plan. 22 If the designated U.S. Probation Office approves the 
parole plan, the inmate will be transferred to the residence 
designated in the parole plan and begin serving his or her 
term of parole. 

When accepting parole, the inmate signs an agreement 
that no credit will be applied against the term of confine
ment for time spent on the streets if parole is later revoked. 
Further, the inmate must also agree that, by accepting pa
rolel he relinquishes any good time credits or extra good 
time credits he has earned against his term of confinement. 
An inmate earns credits every month that are subtracted 
from the term of confinement and permit him or her to be 
released from the USDB at an earlier date than if he served 
his full term of confinement. The credits he or she may earn 
are based on his sentence and are as follows: 
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Sentence 

Less than 1 year 

1 year but less than 3 years 

Good Time 

5 days per month 

6 days per month 

3 years but less than 5 years 7 days per month 

5 years but less than 10 
years 

More than 10 years except 
life and death penalty 

8 days per month 

10 days per month 23 

Extra good time credits may be earned for semi-skilled 
work and skilled work on details within the USDB and for 
successful completion of education courses offered in the 
USDB.24 The longer an inmate's sentence and the longer 
he or she spends in confinement, the more good conduct 
time and extra good conduct time he must relinquish for 
parole. For some inmates, parole is no longer appealing 
when they build up a substantial number of good-time cred
its and extra good-time credits. These inmates are unwilling 
to trade a shorter period of confinement for a longer period 
of parole. 

Parole is the form of relief most often realized by in
mates. From 1 October 1984 to 30 September 1985, 517 
Army inmates were eligible for and did request to be con
sidered for parole. Of this group, 124 inmates were 
applying for the first time and 393 inmates were applying 
for a second time or more. The Disposition Board recom
mended parole for 116. The Commandant of the USDB 
recommended 105 inmates for parole. The Secretary of the 
Army approved 90 inmates for parole, and 125 cases were 
left pending. 2S 

Restoration 

To be eligible for restoration to duty, an inmate must 
have served one-third of the sentence or six months confine
ment/ whichever is less. 2(, The inmate will be given the 
opportunity to apply for restoration Once he or she is eligi
ble, and he must request that he be considered. In arriving 
at its recommendation the Disposition Board is guided by 
the following non-exclusive checklist: 

For Restoration 

Demonstrated capability for 
further service 

Favorable prior service 
record 

Possesses skills needed by 
the service concerned 

2JUSDB Reg. 600-1, para. 2-16. 
24 [d. 

Against Restoration 

Failure to meet current 
physical and intellectual 
standards 

Poor service adjustment 

Relatively short period of 
prior service 

Lacking in aptitude and 
skills needed by service 
concerned 

Meaning restoration has for 
individual 

Strong motivation toward 
restoration 

Evaluation of inmate by 
former Commander and 
SJA 

Inmate not motivated for 
restoration 

Inmate ambivalence 

Effect upon community 
and/or military service 27 

All inmates discharged or dismissed from the service 
may apply for restoration. Restoration to active duty status 
is rarely granted. From 1 October 1984 to 30 September 
1985, 501 Army inmates applied for restoration; 233 in
mates were applying for the first time, while 268 inmates 
were applying for a second time or more. No soldiers were 
recommended for restoration to duty by the Disposition 
Board. The Commandant of the USDB recommended none 
for restoration to duty, and none were restored by the Sec
retary of the Army. 28 

Clemency 

An inmate is eligible to apply for clemency at his or her 
first Disposition Board. Clemency is the reduction of an in
mate's sentence to confinement, change in the type of 
discharge, remission of the sentence to confinement, or ad
vancement of an inmate's parole eligibility date. 29 If an 
inmate requests tI.at the Disposition Board recommend 
clemency, the following non-exclusive checklist is used by 
the Disposition Board in making its determination: 

For Clemency 

Youth at time of offense 

Situational nature of offense 

Clear prior military and 
civil record 

Length of military service, 
to include combat time 

Verified family need 

Development of occupation
al skills 

Increased maturity 

Length of confinement 

Effect of clemency upon 
inmate population 

Against Clemency 

Serious nature of offense 

Relatively short sentence 

Prior military and civil 
offenses 

Effect of rdease upon 
military service 

Short period of military 
service 

Short period of confinement 
served or remaining to be 
served 

Poor adjustment to 
confinement 

Effect upon inmate 
population 

Meaning clemency has for 
the offender 

2S Annual Historical Summary-United Stutes Disciplinary Barracks (Fbcal Year 1985), Table VIII, at 107 [hereinafter cited as FY 85 Summary]. 

26 AR 190-47. para. 6-15a. 

27 US DB Mem. 15-1. para. 11-5a. 

28 FY 85 Summary, supra note 25. at 85. 

29 USDB Reg. 600-1, para. 2-38b(l): USDB Mem. 15-1. para 12-lc. 
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Psychiatric recommendation 
to the effect that 
clemency will aid in 
rehabilitation, or that 
prolonged confinement 
may prove detrimental to 
the inmate's health or 
mental well-being 

Psychiatric recommendation 
that continued confine
ment may aid in inmate's 
maturation andlor 
rehabilitation, or 
continued confinement is 
indicated because of 
defect in character 30 

One of the most intriguing forms of clemency is the es
tablishment of an earlier parole eligibility date. As a general 
rule, an inmate is not eligible for parole until after serving 
one-third of the term of confinement. 31 If the Disposition 
Board or Commandant determines that the inmate satisfies 
the terms of parole at an earlier date, however, they may 
recommend to the Army Clemency Board that the inmate's 
parole eligibility date be moved Up.32 If this recommenda
tion is approved, the inmate may serve most of his or her 
confinement in the community on parole status. 

Clemency is rarely granted. From 1 October 1984 to 30 
September 1985, 1184 Army inmates applied for some form 
of clemency. Of these, 387 inmates were applying for clem
ency for the first time, and 797 inmates were applying for 

30USDB Mem. 15-1. para. 12-2. 

31 USDB Reg. 600-1. para. 2-280. 

32USDB Reg. 600-1. para. 2-38b(l); US DB Mem. 15-1. para. 12-1c. 

the second time or more. The Disposition Board recom
mended that 29 inmates be given some form of clemency. 
The Commandant of the USDB recommended that fifteen 
inmates be given some form of clemency. The Army Clem
ency Board approved some form of clemency for four 
inmates. 33 No statistics were kept detailing what form of 
clemency was granted in these cases. 

Conclusion 

The Disposition Board offers an inmate a unique oppor
tunity to reduce his or her sentence. Success is directly 
related to the satisfaction of strict criteria. To enhance his 
chances of success, the inmate must demonstrate these de
serving qualities over a sustained period of time. The 
reward for this behavior can be very great: restoration to 
duty; return to society; and reduction of sentence. The in
mate must make a concerted effort to earn his or her 
requested relief from the first day of confinement. For the 
inmate who earns relief, it will have been well worth the 
effort. 

33 FY 85 Summary. supra note 25. at 85. There were 291 cases pending at the end of FY 85. 

-----.---------------------------------------------------------------------------------------

Clerk of Court Note 

Court-martial processing times for cases received by the 
Army Judiciary during the second quarter of Fi~cal Year 
1986 (January-March 1986) increased over those shown for 
cases received in the first quarter. General courts-martial 
experienced an increase of six percent in time from the ear
liest date of charges or restraint to the date of the 
convening authority action; BCD special courts-martial, a 
ten percent increase. Comparisons with the preceding quar
ter and fiscal year follow: 

General Courts-Martial 

FY66-2 FY66-1 FY65 

Number of records received 404 396 1767 
Days from charges/restraint to 

sentence 51 48 51 
Days from sentence to action 55 52 52 

BCD Special Courts-Martial 

FY66-2 FY66-1 FY65 

Number of records received 
Days from charges/restraint to 

sentence 
Days from sentence to action 

220 

36 
51 

198 

33 
46 

892 

31 
47 

As expected, post-action times show little change. The 
average number of days from the convening authority ac
tion until the reported dispatch of the record remains six 
days. Average mail transmission time-that is, the number 
of days remaining from the date of action until the record is 
received by the Clerk of Court-was twelve days from 
Eighth Army jurisdictions, ten days from USAREURjuris
dictions, and six days from CONUS jurisdictions. These 
averages can be distorted by faulty reporting. For example, 
a jurisdiction may regularly report the date of dispatch of 
the record as being the same day as the convening authori
ty's action or within one or two days following. However, 
when the mail transmission time for cases from that juris
diction averages three to five times the average for all other 
jurisdictions in the same ar~a, it is clear that the reported 
dates of record dispatch are being misstated. We did not in
clude such jurisdictions in calculating the mail transmission 
times shown above. 
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Information Management Office Note 

A New Generation: Automation of Courts-Martial Information 

Major John Perrin & Major Gil Brunson 
Information Management Office 

Beginning in August 1986, the courts-martial informa
tion component of the Legal Automation Army-Wide 
System (LAA WS) I will be put into operation by the U.S. 
Army Legal Services Agency (USALSA). The courts-mar
tial information component of LAA WS is known as the 
Army Courts-Martial Information System (ACMIS). 
ACMIS is a computerized system designed to record the 
history of all special and general courts-martial cases and to 
track the status of all cases which are subject. to appellate 
review. The information stored in the new system will be 
available to attorneys at the Office of The Judge Advocate 
General (OTJAG), The Judge AdVocate General's School 
(TJAGSA), the U.S. Army Legal Services Agency, major 
Army commands (MACOMS), and to judge advocate of
fices in the field. This article briefly summarizes the 
operation of ACMIS and the advantages offered by the new 
system to all judge advocates involved in criminal law. 

ACMIS will record detailed information about the ac
cused, the offenses charged, significant legal i5sues raised by 
the case at trial and on appeal, the attorneys and judges in
volved, and the current status of the case. Initial 
information about each case will be prepared by the trial 
counsel and military judge at the trial level. This informa
tion will be supplemented at USALSA as appellate review 
of the case proceeds. Using this data, ACMIS will provide 
statistical management reports and answer inquiries about 
specific courts-martial cases. 

ACMIS is being prepared to replace and expand the cur
rent computer reporting system, Courts-Martial and 
Disciplinary Statistical Management System (CDMIS). Un
like CDMIS, which was operated exclusively by the Office 
of the Clerk of the Court, USALSA, ACMIS will store and 
retrieve information for the following organizations: 

OTJAG: Criminal Law Division 
International Law Division 

TJAGSA: Criminal Law Division 
International Law Division 

USALSA: Army Court of Military Review 
Office of the Clerk of the Court 
Government Appellate Division 
Defense Appellate Division 
Trial Judiciary 
Trial Defense Service 
Trial Counsel Assistance program 

MACOM Staff Judge Advocate Offices 
Installation Division Staff Judge Advocate Offices 

ACMIS is being developed from commercial software 
called DOCKETRAC by a private contractor, INSLA W, 
Inc. Each of the supported offices at OTJAG, USALSA, 
and TJAGSA has had an opportunity to contribute to the 
system design and development. 

The ACMIS software will be operated using a 
minicomputer at USALSA that will be connected to a 
mainframe computeI' operated by the U.S. Army Informa
tion Systems Command located at the Pentagon. The 
USALSA minicomputer will serve as a communications 
link, permitting on-line entry and retrieval of information 
from the mainframe computer using approximately thirty 
USALSA terminals. Other supported offices will be able to 
connect to the mainframe computer using personal comput
er terminals and telecommunications software. 

ACMIS has been designed as a versatile management 
tool and is capable of meeting the specific information re
quirements of the different organizations using it. The 
Army Court of Military Review will use the new system to 
keep track of its docket calendar, schedule filing dates, and 
determine the present status of a case under review. The 
court will also use the system to prepare processing time, 
workload, and workflow reports. The distribution of 
caseloads among the panels and judges will be controlled 
through ACMIS. The court will be able to identify and 
keep track of significant legal issues appearing in its cases 
by noting them on the computer terminal. 

ACMIS support for the Clerk of the Court will expand 
the categories of information maintained by the current 
CDMIS database. The new system will continue to compile 
routine trial and appellate statistics on substantive, proce
dural, and sociological data about courts-martial cases. It 
will also increase the ability of the clerk's office to respond 
to requests from Congre· i and other federal agencies for 
specialized criminal law statistics. The clerk's office will be 
able to maintain notes on the computer describing unusual 
features of an individual case and keep a "tickler file" of 
suspense dates. The system will streamline the control, re
tirement, and retrieval of records of trial from the storage 
facility at the National Records Center. ACMIS will main
tain a list of the names and addresses of attorneys involved 
in courts-martial cases and a roster of all attorneys admit
ted to the bar of the Army Court of Military Review. The 
new database will also keep track of cases on appeal to the 
Court of Military Appeals and the United States Supreme 
Court. 

ACMIS terminals will be installed in the government and 
Defense Appellate Divisions of USALSA to monitor cases 
pending appellate review. The database will keep track of 

I LAA WS is an automation project directed by the Office of The Judge Advocate General. The project will determine the information systems architecture 
needed to irnplement future automation of The Judge Advocate General Corps. For further information concerning LAA WS, contact the LAA WS project 
manager, LTC Daniel L. Rothlisberger, Automation Management Officer, Office of The Judge Advocate General. 
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scheduled future events in the appellate review cycle and 
prepare reports on processing time, attorney workload, and 
office workflow. Defense Appellate Division will use the 
system to identify companion cases while assigning new 
cases to attorneys, thus avoiding conflicts of interest. Both 
divisions will be able to prepare and follow up on standard 
form correspondence concernirq; appellate cases. The sys
tem will also identify and report In cases involving selected 
significant legal issues. 

The Criminal Law Divisions at OTJAG and TJAGSA 
will be able to generate reports from the ACMIS database 
for each MACOM, general courts-martial jurisdiction, or 
selected strategic or tactical organizations in the Army. 
These reports will show the number of cases involving spe
cific factual characteristics, such as a certain jurisdictional 
basis, lo~ation (by state or country), the sociological back
ground of the accused (educational level, sex, race, marital 
status, etc.), or a specific victim profile. The reports will al
so list the total number of cases that are drug/alcohol 
related, involve senior/subordinate relationships, sexual 
harassment, or other offense categories. Reports can be pre
pared showing the categories of error identified by appellate 
courts in selected cases. Status checks on particular cases 
will be another feature available to the Criminal Law Divi
sions on the new database. 

The International Law Divisions at OTJAG and 
TJAGSA will use ACMIS to prepare legal advice and les
G')n materials on international affairs and operational law 
matters. Advice and lesson materials will be enhanced by 
using courts-martial informatio;l based on offense location, 
trial location, combat-related categories, and victim charac
teristics. Both divisions will be able to check on the current 
status of any court-martial case. 

The Trial Counsel Assistance Program (TCAP) will use 
ACMIS to prepare instructional materials and advise trial 
counsel of significant legal issues appearing in cases tried 
and pending appeal. 

The Trial Judiciary will use ACMIS management statis
tics reports on processing time, workload, and workflow. 

These reports will assist in personnel and staffing decisions 
with regard to the assignment of trial judges throughout the 
Army. Trial Judiciary will be able to monitor the prepara
tion and timeliness of Military Judge Case Reports and the 
accuracy of the information in those reports. 

Like the Trial Judiciary, the Trial Defense Service will 
receive processing time, workload, and workflow reports. 
These ACMIS reports will supplement the information 
available from the present Trial Defense Service reporting 
system. The new reports will assist in determining the ap
propriate staffing levels and locations for Trial Defense 
Service field and regional offices. ACMIS terminals can be 
consulted to determine the name and location of defense 
counsel who have experience handling cases involving a 
specific category of offense or factual background. 

Staff judge advocates will be able to obtain information 
from ACMIS either directly by computer terminal connec
tion or through the mail from the Office of the Clerk of the 
Court. The database will provide specific, verifiable infor
mation to be used during Article 6, UCMJ visits. Staff 
judge advocates will be able to inquire through TCAP 
about similar courts-martial cases and obtain the name and 
location of the trial counsel in similar cases. 

Major Army staff judge advocates will use ACMIS to 
prepare processing time, workload, and workflow reports. 
Each MACOM will be able to generate statistics on sub
stantive, procedural, and sociological facts about courts
martial caseS within the MACOM. 

The ACMIS system will be expanded in the future to ac
commodate new reporting requirements and a broader user 
base. 2 For more information concerning implementation of 
the ACMIS system, J contact the project manager, Major 
John Perrin, Chief, Information Management Office, 
USALSA, at AUTO VON 289-1374 or commercial (202) 
756-1374. 

2 Under the LAAWS project. USALSA is devcloping enhancements to its SJA Office Military Justice System, which will be incorporated into ACMIS. The 
expandcd ACMIS system will become the sole courts-martial information system available to all Army attol'l1eys. 

3 Implementation of ACMIS will require a revision of the Military Judgc Case Report and changes to Army Regulation 27-10. 
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Contract Law Note 

Interpretation of the Equal Access to Justice Act by the 
Armed Services Board of Contract Appeals 

Public Law No. 99-80, 99 Stat. 183, amended the Equal 
Access to Justice Act, 5 U.S.C. § 504 [hereinafter cited as 
the Act], to allow the award of attorneys' fees and other ex
penses by boards of contract appeals in proceedings under 
the Contract Disputes Act of 1978, 41 U.S.C. §§ 601-618. 
Attorneys' fees may be awarded to a prevailing party only 
in a proceeding in which the position of the government 
was not substantially justified, as determined on the basis of 
the record as a whole. Section 7(c) of P. L. 99-80 provided 
coverage for those contractors who sought fees during the 
previous four years but were denied relief based on the un
certainty regarding board jurisdiction. The Armed Services 
Board of Contract Appeals (ASBCA) has issued several de
cisions applying and interpreting this new authority. 

In Maitland Brothers Company, ASBCA No. 24032, 
86-2 BCA ~ 18796, the board strictly construed the 
amended language of the statute, holding that jurisdiction 
of the board to award fees and other expenses was specifi
cally limited to appeals processed pursuant to the Contract 
Disputes Act. Maitland Brothers had elected to pursue its 
appeal under the 1976 disputes clause in its contract and ar
gued that this election did not affect the jurisdiction of the 
board to award fees. Maitland Brothers attempted to rely 
on 28 U.S.C. § 2412, another section of the Equal Access to 
Justice Act, which applies to "any civil action brought by 
or against the United States" and includes any contract dis
pute. The board concluded, however, that 28 U.S.C. § 2412 
applied only to court proceedings and not to proceedings 
before the boards of contract appeals. Board jurisdiction de
rived from 5 U.S.C. § 504 which is expressly limited to 
appeals from decisions "made pursuant to section 6 of the 
Contract Disputes Act of 1978." 

71 

72 

72 

Roberts sought $830 for 31.5 hours of its project manag
er's time, $180 for two hours of attorney consultation, and 
$40 for mailing and express delivery expenses. The board 
found that no recovery was available for the costs of the 
project manager's time because he was a regular employee 
as opposed to an expert witness. Attorney fees were recov
erable up to $75 per hour, but were denied here because 
Roberts failed to provide written sworn verification of the 
claim as required by the board rules. The postage and ex
press delivery expenses were also denied based on Robert's 
failure to verify the claim, but the board went on to indicate 
that such expenses were not recoverable in any event. 

The ASBCA issued another jurisdictional decision in 
J.M. T. Machine Company, ASBCA Nos. 23928, 24298, and 
24536 (17 Mar. 1986). This decision interpreted section 7(c) 
of P.L. 99-80, which makes the provisions of the Act appli
cable to cases pending or commenced after 1 October 1981, 
in which applications for fees and other expenses were time
ly filed but were dismissed by the board for lack of 
jurisdiction. 1.M.T. sought fees, under this provision, based 
on an appeal decided in December 1984. Under the basic 
provisions of the Equal Access to Justice Act, as codified at 
5 U.S.C. § 504(a)(2), application for fees must be filed with
in thirty days of final disposition of the case. Here, J.M.T. 
was denied fees for failure to timely file. The board con
cluded that a timely application for fees was required in 
order that section 7(c) be invoked and that the thirty day 
statutory provision controlled. The board found that the 
statutory requirement to make application based on final 
adjudication was jurisdictional and that a prayer for fees 
made before final disposition, as was made by J.M.T. here, 
did not satisfy this requirement. A fee application meeting 
the statutory requirements was not made until nearly one 
year after final disposition of the original dispute and there
fore no relief could be granted. 

Finally, in Pat's Janitorial Service, Inc., ASBCA No. 
29129, (7 Apr. 1986), the board addressed the standard of 
"substantial justification." Under the Act, a prevailing par
ty is entitled to fees unless the position of the government 

In another decision, Roberts Construction Company, was substantially justified. 5 U.S.C. § 504 (a)(I). In apply-
ASBCA No. 31033 (21 Feb. 1986), the ASBCA narrowly ing this standard, the board followed case precedent of the 
construed the scope of recovery under the Act. Roberts was Court of Appeals for the Federal Circuit. The standard is 
found to meet the threshold for recovery of fees and other "slightly more stringent than reasonably justified" and re-
expenses, in that Roberts was the prevailing party and the quires IImore than mere reasonableness." Schuenemyer v. 
position of the government was not substantially justified, United States, 776 F. 2d 329, 330 (Fed. Cir. 1985). The 
but was nonetheless denied any recovery. board stated, "[T]he Government is required to show that 
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its position, including the position taken at the agency, was 
clearly reasonable in view of the law and facts then in exist
ence. Gavette v. OPM, No. 84-1286 (Fed. Cir, 28 February 
1986) (en banc)." 

In the instant case, the contractor prevailed on the merits 
because the government had withheld payments due on a 
contract in order to recover a previous overpayment with
out complying with the provisions of the Debt Collection 
Act of 1982. See DMJM/Norman Engineering Co., 84-1 
BCA ~ 17,226. The board held here that prevailing on the 
merits was not enough unless it was established that the 
government's position was not substantially justified. While 
it was clear at the time the funds were withheld that the 
government was entitled to recover the overpayment, it was 
not entirely clear that the provisions of the Debt Collection 
Act applied to withholding of such funds. The board con
cluded that, due to the uncertainty at the time of the 
withholding, the government's position was clearly reasona
ble and, therefore, substantially justified. Major Post. 

Criminal Law Note 

Sentencing Articles 

The following articles concerning sentencing have ap
peared in The Army Lawyer since the last index (December 
1985): 

Bross, Dollars from Heaven, The Army Lawyer, May 1986, 
at 38. 

Bross, Uncharged Misconduct on Sentencing: An Update, 
The Army Lawyer, Feb. 1986, at 34. 

Capofari, Punitive Discharge Clause in Pretrial Agreements, 
The Army Lawyer, Feb. 1986, at 48. 

Child, How Aggravating Can You Get? The Expanded 
Boundaries for Admission of Aggravating Evidence Under 
R.C.M. lOOl(b)(4), The Army Lawyer, Feb. 1986, at 29. 

Clevenger, The Right to be Free from Pretrial Punishment, 
The Army Lawyer, Mar. 1986, at 19. 

DAD Note, Confinement Credit, The Army Lawyer, Apr. 
1986, at 44. 

DAD Note, Sentencing Instructions, The Army Lawyer, 
Mar. 1986, at 45. 

DAD Note, Credit for Pretrial Confinement, The Army 
Lawyer, Mar. 1986, at 45. 

Gaydos, Providence Inquiry-New Source of Prosecution Ev
idence?, The Army Lawyer, June 1986, at 68. 

Russelburg, Sentencing Arguments: A View from the Bench, 
The Army Lawyer, Mar. 1986, at 50. 

Slade, The Definition of Prior Convictions, The Army Law
yer, Apr. 1986, at 44. 

Tauber, Stipulate at Your Peril, The Army Lawyer, Feb. 
1986, at 40. 

Legal Assistance Items 

Avoiding Malpractice 

Powers of Attorney 

routine duty meriting little thought, but rather, it should re
ceive the attention it deserves. One area which may not be 
understood, or which may be overlooked, concerns the need 
to include durable language in the power of attorney. 

At common law, a power of attorney is rendered inopera
tive upon the death or disability of the principal. Thus, if a 
power of attorney is given to another by a soldier, and the 
soldier subsequently is injured and becomes incapacitated, 
the power of attorney is rendered ineffective. This result, 
however, can be avoided by including "durable language" 
in the power of attorney. 

All fifty states now recognize the validity of durable pow
ers of attorney by statute. A durable power of attorney is a 
power of attorney that includes the authorized statutory 
language that causes the power to continue in force despite 
the subsequent disability of the principal. This language 
will generally be found in the state's probate code, and will 
frequently follow the Uniform Probate Code's language 
found in section 5-501: "A durable power of attorney is a 
power of attorney by which a principal designates another 
his attorney-in-fact in writing and the writing contains the 
words "This power of attorney shall not be affected by sub
sequent disability or incapacity of the principal." Chapter 2 
of The Legal Assistance Officer's-Deskbook and Formbook 
contains a comprehensive treatment of powers of attorney 
and includes sample durable language. Failure to include 
such language in powers of attorney being drafted for 
soldiers would be unfortunate, as the possibility of a soldier 
being injured and incapacitated is great. If durable language 
is not included in the power of attorney, and the soldier is 
later incapacitated, the soldier's family is left with no alter
native but to initiate a guardianship proceeding, which will 
be costly, time consuming, and subject the person declared 
the guardian to continuing supervision of the court. 

Legal assistance officers should review the power of attor
ney forms they are using to ensure that they include 
durable language. It is hard to imagine a situation when a 
soldier would not want a power of attorney to include dura
ble language. Special attention should be given to form 
powers of attorney used during mobilization exercises or 
during actual mobilization. Major Mulliken. 

Being Thorough 

The challenge of doing competent legal work requires the 
attorney to be thorough in handling a client's problem. Fre
quently, malpractice claims are brought against attorneys 
for failing to be as thorough as necessary. Legal assistance 
officers should be careful to handle all of a client's problem, 
and not just a portion of it. One area in which problems of 
thoroughness can easily arise is in will drafting or estate 
planning, when the attorney fails to change all documents 
necessary in developing the client's estate plan. 

Legal assistance officers routinely draft wills for soldiers 
and their family members. As part of the will drafting proc
ess, the soldier indicates to whom the property is to be 
passed upon the soldier's death. Drafting the will to accom
plish that objective should only be one part of the 
attorney's consideration. The attorney must also consider 
disposition of property that will not be passed through the 
estate. A primary example is soldier's Serviceman's Group 

Preparing powers of attorney is generally high volume Life Insurance (SGLJ) policy. If, for example, a married 
business in legal assistance offices. Nevertheless, the prepa- soldier wants his property to pass to someone other than 
ration of powers of attorney should not be taken as a his or her spouse, the attorney should immediately question 
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the soldier concerning to whom the soldier has directed 
that the SGU policy proceeds be paid. It is likely that the 
soldier may have previously indicated "by law" or payment 
to the spouse on the SGLI form, VA Form 29-8286, which 
will not accomplish the current intentions of the soldier. It 
may be prudent for the attorney to obtain the soldier's per
sonnel records to verify the elected disposition of the SGLI 
proceeds. Similarly, when an attorney is including a trust in 
the will, and the soldier intends the trust to be funded by 
the SGLI policy, the attorney must verify that the SGLI 
policy is payable to the trustee or to the estate, and not to a 
named beneficiary. 

This type of problem can occur in areas other than es
tates. For example, when a soldier comes to the legal 
assistance office seeking assistance in obtaining a divorce, 
the attorney frequently advises the client to terminate joint 
accounts and to have a new will drafted. That advice 
should also include instructions to revise the SGLI election 
so that the spouse will not obtain the proceeds of the policy 
should the soldier die before a divorce becomes final. The 
attorney should also advise the client to update the DD 
Form 93 (Record of Emergency Data) to remove the 
spouse from that form once the divorce is final. 

Legal assistance officers should be cautious to consider 
all aspects and ramifications of a client's probl~m and treat 
the full range of the problem, and 110t just the more obvious 
surface considerations of the problem as presented or re
quested by the client. Major Mulliken. 

Model Rules of Professional Conduct. 

The supreme courts of New Hampshire and Nevada have 
recently adopted a version of the American Bar Associa
tion's Model Rules of Professional Conduct, bringing the 
number of states which have adopted the Model Rules to 
twelve. The states that have adopted a version of the Model 
Rules are Arizona, Arkansas, Delaware, Maryland, Minne
sota, Missouri, Montana, Nevada, New Hampshire, New 
Jersey, North Carolina, and Washington. Additionally, sev~ 
en teen other states are in the process of studying the Model 
Rules in consideration of possible adoption. The Model 
Rules of Professional Conduct are also under study by a 
Joint Services Committee mad.e up of representatives of 
each of the military departments. Currently, however, the 
Army has, in AR 27-1 and AR 27-3, adopted the Model 
Code of Professional Responsibility. Major Mulliken. 

"Lemon Law" Developments 

New York State has been among the most active jurisdic
tions in providing protections to consumer purchasers of 
automobiles, both new and used. New York has an exten
sive "lemon law" statute for new cars and was the first state 
to pass a law providing protections for purchasers of used 
cars (See New York Passes Used Car Lemon Law, The 
Army Lawyer, Feb. 1985, at 57). 

Deductible Charges for Extended Warranties in "Lenton 
Law" States 

Legal assistance attorneys should be aware that the New 
York Attorney General's Office has filed suit against the 
Ford Motor Company for violating the New York state 
lemon law by assessing a $100 deductible charge on con
sumers who purchased an extended warranty on their new 
automobile. 

New York's lemon law, which provides protections for 
persons who purchase defective new automobiles, requires 
that repairs under warranty be provided free during the 
first 18,000 miles or two years after purchase. Forty states 
and the District of Columbia now have lemon laws, and 
many of these statutes have a provision similar to that of 
New York. 

Many consumers purchase an extended warranty, which 
provides protection beyond the life of the typical new car 
warranty. Many times, the cost of the extended warranty is 
added as a part of the amount financed by the consumer, ei
ther through a bank, credit union, or the car 
manufacturer's financing organization. 

The lawsuit was prompted by the complaint of a woman 
in Albany, New York, whose 1984 Ford automobile devel
oped a transmission leak after 15,188 miles, according to a 
report in the April 1986 Consumer Protection Report is
sued by the National Association of Attorneys General. 
When she consulted the dealer about making the repair, she 
was informed that it would be covered by the extended war
ranty only if she paid the deductible amount. The New 
York Attorney General argued that this requirement effec
tively "eviscerates" the state's lemon law protection because 
the statute requires that repairs under warranty be done at 
no charge to the consumer. 

The lawsuit seeks restitution for consumers in New York 
who have paid the $100 deductible charge, $2,000 in costs 
against Ford, and an injunction prohibiting the practice. 

Because this is a rapidly emerging area of state law (it 
was not until 1982 that the first state "lemon law" statute 
was passed), it is difficult to track recent legislative activity. 
For the benefit of legal assistance attorneys, however, a list
ing of those states that have a lemon law is provided. 
Where available, the statutory citation is also listed: 

Alaska-Alaska Stat. § 45.45.300 (1984) 
Arizona-Ariz. Rev. Stat. § 44-1261-1265 (West 1984) 
California-Ca1. [Civ.] Code § 1793.2 (West Supp, 1984) 
Colorado-Colo. Rev. Stat. § 42-12-101 (1984) 
Connecticut-Conn. Gen. Stat. §42-179 (West Supp. 1983) 
Delaware-Del. Code Ann., tit 6 § 5001 (Supp. 1983) 
District of Columbia-NA 
Florida-Fla. Stat. Ann. § 681.10-108 (West Supp. 1984), 

amended by Act of May 29, 1984, ch. 84-85, 1984 Fla. Ses. 
Law Ser. 20 (West) 

Hawaii-Hawaii Rev. Stat. § 437 (1984) 
Illinois-Ill. Rev. Stat. ch 121~, § 1201-08 (1983) 
Iowa-Act of May 15, 1984, H. File 2234, 1984 Iowa Legis. 

Servo 164 (West) 
Kansas-Kan. Stat. Ann. § 50-645 (1985 Supp.) 
Kentucky-Ky. Rev. Stat. § 367.860-.870 (Bobbs Merrill Supp. 

Following are two items of interest for legal assistance at- 1984) 
. I' . d k b h N Y k Louisiana-La. Rev. Stat. § 51: 1941-46 (1984) 

torneys mvo vmg actIOns un erta en y t e ew or Maine-Me. Rev, Stat. Ann. tit. 203-A § 1161 (1983) 
State Attorney General. One involves Ford Motor Compa- Maryland-Md. Com. Law Code Ann. § 14-1401 (1984) 
ny's extended warranty and the other the operation of Massachus,"tts-Mass. Gen Laws Ann. Ch. 90 § 7Nl/2 (West 
Chrysler's Consumer Arbitration Program. 1983) 
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Minnesota-Minn. Stat § 325F.665 (1983 Supp.) 
Mississippi-Miss. Code Ann. § 63-17-151 (1985) 
Missouri-H. 992, 82nd Gen. Assem., 2d Reg. Sess. 1984 Mo. 

Laws (1984) 
Montana-Mont. Code Ann. § 6t r ..il-501 (1983) 
Nebraska-Neb. Rev. Stat. § 60-2701-2709 (Supp. 1983) 
Nevada-Nev. Rev. Stat. § 598.751 (1983) 
New Hampshire-N.H. Rev. Stat. Ann. § 357-D (Supp. 1983) 
New Jersey-N.J. Rev. Stat. § 56:1219 (1983) 
New Mexico-N.M. Stat. Ann. § 57-16A-1 (1985) 
New York-N.Y. Gen. Bus. Law. § 198-a (McKinney 1983) 
North Carolina-N.C. Gen. Stat. § 25-2-103(I)(d) (Supp. 

1983) 
North Dakota-N.D. Cent. Code § 51-07-16 (1985) 
Oklahoma-Okla. Stat. Ann. § 901 (1985) 
Oregon-Or. Rev. Stat. § 646.315 (1983) 
Pennsylvania-Pa. Stat. Ann. tit. 73 § 2001-14 (1984) 
Rhode Island-R.I. Gen. Laws § 31-5.2-1-13 (Supp. 1984) 
Tennessee-1984 Tenn. Public Acts 1004 
Texas-Tex. Rev. Civ. Stat. Ann. art. 4413(36) § 6.07 (Vernon 

Supp. 1983) 
Utah-Utah Code Ann. § 13-20-1 (1985) 
Vermont-Vt. Stat. Ann. tit. 9 § 4170-81 (1984) 
Virginia-Va. Code § 59.1-207.7-207.12 (Supp. 1984) 
Washington-Wash. Rev. Code § 19.118.010-.070 (West Supp. 

1984-85) 
West Virginia-W. Va. Code § 46A-6A-I-8 (Supp. 1984) 
Wisconsin-Wis. Stat. § 218.015 (West Supp. 1984) 
Wyoming-Wyo. Stat. Ann. § 40-17-101 (Supp. 1984) 

(NOTE-The statutes of Kentucky and North Carolina 
are not considered true lemon laws). 

Chrysler Arbitration Program Under Scrutiny 

The Chrysler Consumer Arbitration Program has come 
under the scrutiny of the New York State Attorney Gener
al, who has complained to Chrysler that the time it takes 
for consumers to resolve complaints through the Chrysler 
program makes the program a "sham." 

New York Attorney Gener.!!1 Robert Abrams has asked 
Chrysler to revamp its program so that consumers are of
fered timely refunds or replacement vehicles, if warranted. 
Numerous situations were cited in which consumers who 
had purchased defective vehicles spent months complaining 
first to the dealer, then to the zone representative, and final
ly to a factory representative. When consumers finally 
arrive at the arbitration program, the typical case takes 
three months to resolve and the result is that often the case 
is referred back to the dealer for another repair. Statistics 
compiled by the Attorney Genel'al's office indicated that in 
98% of 200 decisions over two years, the Chrysler arbitra
tion panel declined to concede that the defect could be 
cured. According to the Attorney General, in only four 
cases was a refund or replacement ordered, which com
pared with a 37% buyback rate for similar programs for 
General Motors, Honda, Nissan, Volkswagen, and AMC/ 
Renault, which were operated in New York by the Better 
Business Bureau. 

Living Will Update 

that person alive. For the convenience of legal assistance at
torneys who may not have a copy of this pu.blication, the 
citations are republished below. 

The Appendix also contained a listing of an additional 
eleven states that passed living will statutes in 1985, but for 
which no statutory citations were yet available. These cita
tions are also listed below. Legal assistance attorneys 
should annotate office copies of the Will Guide with these 
citations. 

States Which Enacted Statutes in 1985 

Arizona-Arizona Medical Treatment Decision Act, Az. Rev. 
Stat. Ann. §§ 3201-3210. 

Colorado-Colorado Medical Treatment Decision Act, Col. 
Rev. Stat. Ann. §§ 15-18-101-113. 

Connecticut-Connecticut Death With Dignity Act, Pub. Act 
85-606, Conn. Gen. Stat. 1986 App. Pam. (not yet codified in 
Connecticut General Statutes, but text is available in the pamphlet 
referred to above). 

Indiana-Indiana Living Wills and Life-Prolonging Procedures 
Act, Burns Ind. Stat. Ann. §§ 16-8-11-1-16-8-11-22. 

Maine-Maine Living Will Act, Me. Rev. Stat. Ann. 
§§ 2921-2931. 

Missouri-Missouri Uniform Rights of the Terminally III Act, 
Vernon's Mo. Stat. §§ 459.010-.055. 

Montana-Montana Living Will Act, Mont. Code Ann. 
§§ 50-9-101- 50-9-206. 

New Hampshire-New Hampshire Terminal Care Document 
Act, N.H. Rev. Stat. Ann. §§ ~37-H:I-137-H:16. 

Oklahoma-Oklahoma Natural Death Act, Ok. Stat. Ann. tit. 
63, §§3101-3111. 

Tennessee-Tennessee Right to Natural Death Act, Tenn. Code 
Ann. §§ 32-11-101-32-11-110. 

Utah-Utah Personal Choice and Living Will Act, Utah Code 
Ann. §§ 75-2-1101-1118. 

States Which Enacted Statutes Prior to 1985 

Alabama Natural Death Act. Ala. Code §§ 22-8A-1-10 (1981). 
Arkansas Death With Dignity, Ark. Stat. Ann. §§ 82-3801-3804 

(1977). 
California Natural Death Act, Cal. [Health & Safety] Code 

§§ 7185-7195 (1976). 
Delaware Death With Dignity Act, Del. Code Ann. tit. 16, 

§§ 2501-2509 (1982). 
District of Columbia Natural Death Act of 1981, D.C. Code Ann. 

§§ 6-2421-2430 (1982). 
Florida Life Prolonging Procedures Act, Fla. Stat. Chap. 84-85. 

§§ 765.01-.15 (1984). 
Georgia Living Wills Act, Ga. Code Ann. §§ 31-32-1-12 (1984). 
Idaho Natural Death Act, Idaho Code §§ 39-4501-4508 (1977). 
Illinois Living Will Act, III. Ann. Stat. ch. 110 1/2 §§ 701-710. 

(Smith-Hurd 1984). 
Iowa Life-Sustaining Procedures Act, Senate File 25 (1985). 
Kansas Natural Death Act, Kan. Stat. Ann. §§ 65-28, 101-109 

(1979). 
Louisiana Life-Sustaining Procedures, La. Rev. Stat. 4 

1299.58.1-.10 (1984). 
Maryland Life-Sustaining Procedures Act, HB453 (1985). 
Mississippi Act, Senate Bill No. 2364, Chap. 365. Laws of 1984. 
Nevada Withholding or Withdrawal of Life-Sustaining Proce-

dures, Nev. Rev. Stat. §§ 449.540-690 (1977). 
New Mexico Right to Die Act, N.M. Stat. Ann. §§ 24-7-1-11 

Appendix E of the 1986 All-States Will Guide contained N~:;~76arolina Right to Natural Death Act, N.C. Gen. Stat. 
a recitation of the statutory citations to twenty-five states §§ 90-320-322 (1977, amend. 1979, 1981, 1983). 
which have passed "living will" provisions. These provi~ Oregon Rights with Respect to Terminal Illness, Or. Rev. Stat. 
sions, also known variously as "death with dignity" §§ 97.050-.90 (1977, Amend. 1983). 
statutes, permit an individual to direct that no life-sus~ Texas Natural Death Act, Tex. Stat. Ann. art. 4590h (1977, 
taining measures or other "heroic" means be used to keep amend. 1983). 
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Vermont Terminal Care Document, vt. Stat. Ann. tit. 18, 
§§ 5251-5262 and tit. 13 § 1801 (1982). 

Virginia Natural Death Act, Va. Code §§ 54-325.8:1-13 (1983). 
Washington Natural Death Act, Wash. Rev. Code Ann. 

§§ 70.122.010-70.122.905 (1979). 
West Virginia Natural Death Act, W. Va. Code Chap. 16 Art. 30 

§§ 1-10 (1984). 
Wisconsin Natural Death Act, Wis. Stat. §§ 154.01 et seq. as cre

ated by 1983 Wisconsin Act 202 (1984). 
Wyoming Act, Wyo. Stat. 33-26 §§ 144-152 (1984). 

Current plans call for the 1987 update of the All-States 
Will Guide to contain the verbatim text of state statutory 
living will provisions. In the interim, the text of the living 
will declarations for Colorado and Missouri are reproduced 
below. The Colorado provisions were provided by Captain 
Kathleen Beaty, Legal Assistance Officer, Fitzsimons Army 
Medical Center. The Missouri provision was provided by 
Alix R. Kettleson, paralegal specialist, U.S. Army Reserve 
Personnel Center. 

Colorado Declaration as to Medical or Surgical Treatment 

I, (name of declarant), being of sound mind and at least eight
een years of age, direct that my life shall not be artificially 
prolonged under the circumstances set forth below and hereby de
clare that: 

1. If at any time my attending physician and one other physi
cian certify in writing that: 

a. I have an injury, disease, or illness which is not curable or 
reversible and which, in their jUdgment, is a terminal condition, 
and 

b. For a period of forty-eight consecutive hours or more, I 
have been unconscious, comatose, or otherwise incompetent so as 
to be unable to make or communicate responsible decisions con
cerning my person; then 

I direct that life-sustaining procedures shall be withdrawn and 
withheld; it being understood that life-sustaining procedures shall 
not include any medical procedure or intervention for nourish
ment or considered necessary by the attending physician to 
provide comfort or alleviate pain. 

2. I execute this declaration, as my free and voluntary act, this 
-. -day of ,19--. 

By'-----------
Declarant 

The foregoing instrument was signed and declared by 

to be his/her declaration, in the presence of us, who, in hislher 
presence, in the presence of each other, and at his/her request, 
have signed our names below as witnesses, and we declare that, at 
the time of the execution of this instrument, the declarant, accord
ing to our best knowledge and belief, was of sound mind and 
under no constraint or undue influence. 

Dated at (city), (state), this --day of 
-----, 19--. 

(Name and address of witness) 

(Name and address of witness) 

STATE OF _____ ) 
) 

C f ) 
ss. 

ounty 0 
------) 

the voluntary act and deed of the dec1arant, this -- day of 
-----, 19--. 

My commission expires: 

Notary Public 

Missouri Terminally III Act Declaration 

I have the primary right to make my own decisions concerning 
treatment that might unduly prolong the dying process. By this 
declaration I express to my physician, family and friends my in
tent. If I should have a terminal condition it is my desire that my 
dying not be prolonged by administration of death-prolonging 
procedures. If my condition is terminal and I am unable to partici
pate in decisions regarding my medical treatment, I direct my 
attending physician to withhold or withdraw medical procedures 
that merely prolong the dying process and are not necessary to my 
comfort or to alleviate pain. It is not my intent to authorize af
firmative or deliberate acts or omissions to shorten my life rather 
only to permit the natural process of dying. 

Signed this --- day of , 19--

Signature _______ _ 

City, County and State of residence __________ _ 

The declarant is known to me, is eighteen years of age or older, 
of sound mind and voluntarily signed this document in my 
presence. 

(witness) (address) 

(witness) (address) 

Revocation Provision 

I hereby revoke the above declaration. 

Signed, ________ _ 

(signature of declarant) 

Date _______ _ 

The two examples point out SOffi/. interesting differences 
among the statutes. Note that the COlorado declaration re
quires a certification in writing by two physicians of the 
incurable or terminal nature of the illness, while the Mis
souri declaration does not. The Colorado declaration does 
not provide a statutory revocation form, although both stat
utes provide that the declaration may be revoked. Major 
Hemingway. 

Operation Stand·By Update 

As of January 1, 1986, the Legal Assistance for Military 
Personnel (LAMP) Committee of the ABA Operation 
Stand-By program is now operative in eight states and the 
San Diego, California area. Operation Stand-By was initial
ly organized by the Military Law Committee of the Florida 
Bar. Over 260 volunteer Florida lawyers presently partici
pate in the program. The goal of Operation Stand-By is to 

SUBSCRIBED and sworn to before me by ---, the furnish swift, high quality legal advice to military lawyers 
declarant, and and -----, the witnesses, as presently located in SJA legal assistance offices. 
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Under this program, a military lawyer who has a ques
tion concerning state law may contact a listed volunteer 
civilian attorney for the answer. If the attorney cannot im
mediately give an answer, the attorney agrees to provide the 
information within twenty-four hours. Civilian attorneys 
who p<,-rticipate in "Operation Standby" do not provide 
representation for military clients, but serve only as a re
source to answer questions posed by military attorneys. 

In each state, Operation Stand-By is limited to providing 
information which is currently allowable under military le
gal assistance regulations. Where the area of advice sought 
is outside the scope of legal assistance, military lawyers will 
be advised of a local or state bar referral source. 

LAMP's ultimate goal is to put Operation Stalild-By in 
place in each of the fifty states. The state bar contacts for 
out on-line states or local associations are: 

California-San Diego: 
Michael R. Pent, Chairman 
Military Liaison Committee 
San Diego County Bar Association 
1434 Fifth Avenue 
San Diego, California 92101 

Connecticut: 
Hon. Richard C. Noren, Chairman 
Connecticut Bar Association 
Veterans and Military Affairs Committee 
Box 191 
Putnam, Connecticut 06821 

Florida: 
James P. Knox 
Military Law Aid to Servicemen Committee 
620 Twiggs Street 
Tampa, Florida 33602 

Hawaii: 
James E. T. Koshiba 
Koshiba and Young 
820 Mililani Street 
2nd Floor 
Honolulu, Hawaii 96813 

Maryland: 
Wallace Dann, Chairman 
Committee on Legal Assistance for Military Personnel 
Maryland State Bar Association 
305 W. Chesapeake Ave. 
Chesapeake Building, Suite 517 
Towson, Maryland 21204 

New Jersey: 
Sanford Rader, Chairman 
State Military Law Committee, Operation Stand-By 
Box 621 
Perth Amboy, New Jersey 08862 

North Carolina: 
Mark E. Sullivan, Director 
Special Committee on Military Personnel 
clo Sullivan and Pearson, P.A. 
1306 Hillsborough Street 
Raleigh, North Carolina 27605 

Virginia/D.C.: 
Stephen C. Glassman, Chairman 
Special Committee on Military Law 
Suite 350 
2020 K. Street, N.W. 
WaShington, D.C. 20006 

Washington: 
Frederick O. Frederickson 
Graham and Dunne 
34th Floor, Ranier Bank Tower 
1301 5th Ave. 
Seattle, Washington 98101 

If you are interested in assisting in the organization of a 
stand-by operation in your state, you may obtain further in
formation by contacting: 

or 

Clayton B. Burton, Chairman 
Standing Committee on Legal Assistance 

for Military Personnel 
2233 Nursery Road 
P.O. Box 4747 
Clearwater, Florida 33516 

Constance E. Berg, Staff Liaison 
Standing Committee on Legal Assistance 

for Military Personnel 
American Bar Association 
750 N. Lake Shore DR 
Chicago, Illinois 60611 

The LAMP Committee welcomes comments, questions 
or recommendations from any persons interested in the 
project. 

Reserve-Guard Judge Advocate Legal Assistance Advisory 
Committee 

The Reserve-Guard Judge Advocate Legal Assistance 
Advisory Committee is a committee comprised of Reserve 
Component judge advocates, and Reserve and National 
Guard JAG units or offices that assist in updating publica
tions for Army legal assistance offices worldwide. 

The committee was formed in 1983-84 and has assisted 
with updating the All~States Guides published in the areas 
of garnishment, consumer law, marriage and divorce law, 
and wills. The committee is currently reviewing a proposed 
military statutory will. 

New appointments to the committee are currently being 
made. Reserve Component attorneys who are interested in 
being considered for appointment to the Committee should 
send a letter of request and a resume to Major Steven K. 
Mulliken, Committee Coordinator, Legal Assistance 
Branch, Administrative and Civil Law Division, The Judge 
Advocate General's School, Charlottesville, Virginia 
22903-1781. 

Reserve Component personnel who are in Individual Mo
bilization Augmentee positions will be eligible to receive 
retirement points for work done as a committee member. 
Troop Program Unit personnel receive sufficient retirement 
points through unit participation to qualify for a good re
tirement year, but may also request that retirement points 
for their participation be awarded. 

Although units that participate on the committee on be
half of their jurisdiction do not receive retirement points, 
the committee work serves as an excellent unit preventive 
law function. 

Updates are currently in progress, based largely on mate
rial provided by the committee, for the 1986 editions of the 
All-States Marriage and Divorce Guide, Garnishment, and 
Consumer Law Guides. 
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The goal is to have at least one committee member per 
state and territory. 

Militnry Sponsored Legislation 

The following state statute was passed at the behest of 10· 
cal military authorities. The first article of the statute 
regulates the sale of military property within the civilian 
community; the second prohibits discrimination based on 
an individuaPs status as a member of the military. Staff 
judge advocates should cultivate points of contact with 
state government officials such as the attorney general, leg
islative leaders, aides to the governor, etc., in an effort to 
obtain favorable legislation for soldiers. The use of reserv
ists in this regard has proven to be particularly helpful. 

GENERAL ASSEMBLY OF NORTH CAROLINA 

SESSION 1985 

RATIFIED BILL 

CHAPTER 522 

SENATE BILL 635 

AN ACT TO CREATE A NEW CHAPTER OF THE GENER· 
AL STATUTES CONCERNING MILITARY AFFAIRS AND 
TO REGULATE MILITARY PROPERTY SALES FACILI
TIES AND DISCRIMINATION AGAINST MILITARY 
MEMBERS. 

The General Assembly of North Carolina enacts: 
Section 1. The General Statutes are amended by adding a new 

Chapter to read: 
Chapter 127B. 

Military Affairs. 
Article 1. 

Military Property Sales Facilities. 

business, and no person, partnership, association or corporation 
shall carryon the business of a military property sales facility 
without being duly licensed, nor in any other building than the 
one designated in the license. 

(b) Any person or the principal officers of any association or 
corporation or all the partners of any partnership applying for a 
license shall furnish the governing body the following information: 

(1) Full name, and any other names used by the applicant 
during the preceding five years, or in the case of a partnership, as· 
sociation or corporation, the applicant shall list any partnership, 
association or corporate names used during the preceding five 
years; 

(2) Current address, and all addresses used by the applicant 
during the preceding five years; 

(3) Physical description; 
(4) Age; 
(5) Driver's license number, if any, and state of issuance; 
(6) Recent color photograph; 
(7) Record of felony convictions; and 
(8) Record of other convictions during the preceding five 

years. 
(c) Every person, partnership, association or corporation so li· 

censed to carryon the business of a military property sales facility 
shall, at the time of receiving a license, file with the governing 
body of the city, town, or county granting the license, a bond pay· 
able to the city, town, or county in the sum of one thousand 
dollars ($1,000), to be executed by the person licensed and by two 
responsible sureties, or a surety company licensed to do business 
in the State of North Carolina, to be approved of by the governing 
body. The bond shall be for the faithful performance of the reo 
quirements and obligations pertaining to the business licensed. 
The governing body, may revoke the license and sue for forfeiture 
of the bond upon a breach of the licensee's duties under the bond. 
Any person who may obtain a judgment against a military proper· 
ty sales facility and upon which judgment execution is returned 
unsatisfied may maintain an action in his own name upon the 
bond of the military property sales facility, in any court having ju. 
risdiction of the amount demanded to satisfy the judgment. 

§ l27B-5. Perjury,' pUtlishmel1t.-Any person who shall willful· 
§ l27B-1. Military property sales facility defilled.-Any person, ly commit perjury in any application for a permit pursuant to this 

partnership, association or corporation who engages in the busi. Article shall be guilty of a misdemeanor. 
ness of selling, consigning, purchasing, transferring or in any way § 127B-6. Records to be kept.-(a) Every military property sales 
acquiring military property for resale, is a "military property sales facility owner shall keep a book in which shall be legibly written, 
facility." Specifically excluded are facilities operated by the United at the time of each transaction involving the acquisition by any 
States Government, the State of North Carolina or any of its agen. means of used or new military property by the military property 
cies and persons, partnerships, associations or corporations selling sales facility owner, his employee or agent, from any person, part· 
or purchasing military property pursuant to a contract with the nership, association or corporation, the following information: 
United States Government, the State of North Carolina or any of (1) An account and description of the used or new military 
its agencies. property including if applicable, the manufacturer's name, the 

§ 127 B-2. Military property defined.-"Military property" model, the model number, the serial number of the property, and 
means property originally manufactured for the United States or any engraved numbers or initials found on the property. Property 
State of North Carolina which is a type and kind issued for use in, lacking any identifying mark or characteristic shall be marked by 
or furnished and intended for, the military service of the United the military property sales facility owner in such a way as to allow 
States or the militia of the State of North Carolina. clear identification of the property. 

§ 127B-3. License.-No person, partnership, association or cor· (2) The amount of money paid; 
poration shall engage in the business of selling military property (3) The date of the transaction; and 
or purchasing military property for resale without first having ob· (4) The name and residence of the person selling, consigning 
tained a license to do so from the local governing body of the city, or transferring the used or new military property. 
town, or county in which it is located and by paying the county, (b) The military property sales facility owner, or his employee 
State, and municipal tax required by law, and otherwise comply· or agent sha11 require that the person selling the new or used mili· 
ing with the requirements made in this and succeeding sections. tary property, to present two forms of positive identification to 
The license shall be posted in a prominent place, rasily visible to him before the military property sales facility personnel may com· 
the public, on the designated premises. plete any transaction regarding the buying, consigning or 

§ 127B--4. Local governil1g authorities to grallt and control Ii· acquiring of new or used military property. The presentation of 
cel1se,' bond.-{a) The governing body of any city, town, or county anyone state or federal government issued identification contain· 
in this State may grant to such person, partnership, association or ing a photographic representation imprinted on it shall constitute 
corporation as who shall produce satisfactory evidence of good compliance with the identification requirements of this paragraph. 
character, a license authorizing such person, partnership, associa· The military property sales facility owner or his employee or agent 
tion or corporation to carryon the business of a military property shall legibly record this identification information next to the per· 
sales facility. The license shall designate the building in which the son's name and residence in the book required to be kept. Both 
person, partnership, association or corporation shall carryon the the military property sales facility owner, his employee or agent 
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and the seller, consignor or transferor of the military property 
shall sign the record entry. 

(c) The book shall be a permanent record to be kept at all times 
on the premises of the place of business of the military property 
sales facility and shall be made available, during regular business 
hours, to any law enforcement officer who requests to inspect the 
book. A copy of the records required to be kept by this section 
shall be filed within 48 hours of the transaction in the office of the 
local law enforcement agency serving the city, town, or county 
which issued the license to the military. Mailing the required copy 
to the local law enforcement agency within 48 hours shall consti
tute compliance with this section. 

§ 127B-7. Pellalties.-Any dealer who violates the provisions of 
this Article shall be guilty of a misdemeanor and upon conviction 
shall be fined not more than five hundred dollars ($500.00) or im
prisoned for not more than six months, or both. In addition, any 
dealer convicted of violating this Article shall be ineligible for a 
dealer's permit for a period of three years from the date of convic
tion. Each violation shall constitute a separate and distinct offense. 

§ 127B-8 and § 127B-9. Reserved for future codification. 

Article 2. 
Discrimination Against Military Personnel. 

§ 127B-1O. Purpose.-The General Assembly finds and declares 
that military personnel in North Carolina vitally affect the general 
economy of this State and that it is in the public interest and pub
lic welfare to ensure that no discrimination against military 
personnel is practiced by any business. 

§ 127B-ll. Private discrimination prohibited.-No person shall 
discriminate against any officer, warrant officer or enlisted person 
of the military or naval forces of the State or of the United States 
because of their membership therein. No member of these military 
forces shall be prejudiced or injured by any person, employer, offi
cer or agent of any corporation, company or firm with respect to 
their employment, position or status or denied or disqualified for 
employment by virtue of their membership or service in the milita
ry forces of this State or of the United States. 

§ 127B-12. Public discrimination prohibited.-No officer or em
ployee of the State, or of any county, city and county, municipal 
corporation, school district, water district, or other district shall 
discriminate against any officer, warrant officer or enlisted person 
of the military or naval forces of the State or of the United States 
because of their membership therein. No member of the military 
forces shall be prejudiced or injured by any officer or employee of 
the State, or of any county, city and county, municipal corpora
tion, school district, water district, or other district with respect to 
their employment, appointment, position or status or denied or 
disqualified for or discharged from their employment or position 
by virtue of their membership or service in the military forces of 
this State or of the United States. 

§ 127B-13. Refusing entrance prohibited.-No person shall pro
hibit or refuse entrance to any officer, warrant officer or enlisted 
person of the military or naval forces of this State or of the United 
States into any public place of entertainment, of amusement, or 
accommodation because the officer or enlisted person is wearing 
the uniform of the organization to which they belong or because 

of their membership or service in the military forces of this State 
or of the United States. 

§ 127B-14. Employer discrimination prohibited.-No employer 
or officer or agent of any corporation, company, or firm, or other 
person shall discharge any person from employment because of 
the performance of any emergency military duty by reason of be
ing an officer, warrant officer or enlisted person of the military or 
naval forces of this State or the United States. 

§ 127B-15. Pellalties.-Any person who violates the provisions 
of this Article shall be deemed guilty of a misdemeanor and upon 
conviction shall be fined not more than five hundred dollars 
($500.00) or imprisoned for not more than six months, or both. 
Each violation shall constitute a separate and distinct offense. 

Sec. 2. All local laws governing military property businesses in 
counties or towns which are inconsistent with this act are 
repealed. 

Sec. 3. This act shall become effective October 1, 1985. 
In the General Assembly read three times and ratified, this the 

1st day of July, 1985. 

ROBERT B. JORDAN III 
Robert B. Jordan III 
President of the Senate 

LISTON B. RAMSEY 
Liston B. Ramsey 
Speaker of the House of Representatives 

All States Guides 

The All States Guides are currently being updated and 
will be distributed to the field in the next few months. In 
the future, these guides will be updated on a page basis, so 
legal assistance offices should put these new guides in a 
three-ring binder to facilitate posting of future page up
dates. The Air Force has advised that it will update the 
1985 All States Income Tax Guide using the page update 
system. Accordingly, legal assistance offices should retain 
the 1985 edition for updating in tax year 1986. 

Buckle Up 

Persons who intend to take a driving vacation this year 
should plan to buckle up. Twenty-five Gtates and the Dis
trict of Columbia now have mandatory seat belt laws. 
Additionally, soldiers are required to wear seat belts when 
driving or riding in vehicles on or off post, whether on or 
off duty (Msg. CSA 10 1900Z Mar 86, Subject: Vehicle Safe
ty). Seat belts save lives. Because of these recent seat belt 
laws and Army policy, their use will also avoid legal 
problems. OTJAG Legal Assistance. 
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Criminal Law Notes 

Criminal Law Division, OTJAG 

Collection of Fines Adjudged at Courts-Martial 

Occasionally, assertions are made that fines are inappro
priate forms of punishment because they are often 
uncollectable. In fact, effective procedures are in place at 
the U.S. Army Finance and Accounting Center (USAFAC) 
to collect court-martial fines that are adjudged and ordered 
executed. Paragraphs 70501 through 70504, Army Regula
tion 37-104-3, set forth fine collection procedures. Fines 
are considered to be a debt owing to the United States and 
should, when possible, be collected from the current or final 
pay of the soldier. A recent statutory change authorizes the 
collection of a fine from the current pay of an officer (37 
U.S.C. § 1007(c)). The Department of the Defense Pay 
Manual will be updated to reflect the statutory change. 

While collecting some fines may prove to be administra
tively difficult, USAFAC pursues collection efforts even 
after a soldier leaves active duty. There are several methods 
of collecting such fines, including collection from retired 
pay. If a soldier does not retire but is receiving federal 
funds (such as a tax refund or civilian pay as a federal em
ployee) collection by setoff may be possible under the Debt 
Collection Act of 1982 (Pub. L. No. 97-365). For ex
soldiers who are not receiving federal funds, collection may 
be pursued under the Federal Claims Collection Act (31 
U.S.C. § 3711). 

The Discussion of Rule for Court-Martial 1003(b)(3) 
states that a fine should not be adjudged unless an accused 

was unjustly enriched as a result of the offense of which 
convicted. Major Thomas J. Leclair. 

Error in Change 2 to the 1984 Manual for Courts-Martial 

P 041550Z JUN 86 
FM DA WASHDC//DAJA-CL 

FOR SJA/TDS/MIL JUDGE/LEGAL COUNSEL 
SUBJ: ERROR IN CHANGE 2, MANUAL FOR 
COURTS-MARTIAL 

1. Change 2, MCM, 1984, is now being distributed. A 
printing error has been found in RCM 909(c)(2), which 
reads, "Trial may not proceed .... " 

2. As promulgated by the President in Executive Order 
12550, RCM 909(c)(2) correctly reads. "Trial may pro
ceed .... " See 51 Fed. Reg. 6497, 25 Feb 86; 1986 U.S. 
Code Congo & Ad. News, page B15. 

3. Users should annotate change 2 by string the word 
"not," citing this MSG and 51 Fed. Reg. 6497. 

4. Change 3, when issued, will correct the error. 

CLE News 

1. Resident Course Quotas 

Attendance at resident CLE courses conducted at The 
Judge Advocate General's School is restricted to those who 
have been allocated quotas. If you have not received a wel
come letter or packet, you do not have a quota. Quota 
allocations are obtained from local training offices which re
ceive them from the MACOMs. Reservists obtain quotas 
through their unit or ARPERCEN, ATTN: 
DARP-OPS-JA, 9700 Page Boulevard, St. Louis, MO 
63132 if they are non-unit reservists. Army National Guard 
personnel request quotas through their units. The Judge 
Advocate General's School deals directly with MACOMs 
and other major agency training offices. To verify a quota, 
you must contact the Nonresident Instruction Branch, The 
Judge Advocate General's School, Army, Charlottesville, 
Virginia 22903~1781 (Telephone: AUTOVON 274-7110, 
extension 293-6286; commercial phone: (804) 293-6286; 
FTS: 928-1304). 

2. TJAGSA CLE Course Schedule 

August 4-22 May 1987: 35th Graduate Course 
(5-27-C22). 

August 11-15: 10th Criminal Law New Developments 
Course (SF-F35). 

September 8-12: 85th Senior Officers Legal Orientation 
Course (SF-Fl). 

September 15-26: 109th Contract Attorneys Course 
(5F-FlO). 

October 7-10: 1986 Worldwide JAG Conference 
October 14-17: 6th Commercial Activities Program 

Course (SF-FI6). 
October 20-24: 8th Legal Aspects of Terrorism Course 

(5F-F43). 
October 20-24: 5th Advanced Federal Litigation Course 

(5F-F29). 
October 20-December 19: l1lth Basic Course 

(5-27-C20). 
October 27-31: 34th Law of War Workshop (5F-F42). 
October 27-31: 19th Legal Assistance Course (5F-F23). 
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November 3-7: 86th Senior Officers Legal Ori~ntation 
Course (SF-F1). 

November 17-21: 17th Criminal Trial Advocacy Course 
(SF-F32). 

December l-S: 23d Fiscal Law Course (SF-F12). 
December 8-12: 2d Judge Advocate and Military Opera

tions Seminar (SF-F47). 
December lS-19: 30th Federal Labor Relations Course 

(SF-F22). 

1987 

January 12-16: 1987 Government Contract Law Sympo-
sium (SF-Fll). 

January 20-March 27: 112th Basic Course (S-27-C20). 
January 26-30: 8th Claims Course (SF-F26). 
February 2-6: 87th Senior Officers Legal Orientation 

Course (SF-F1). 
February 9-13: 18th Criminal Trial Advocacy Course 

(SF-F32). 
February 17-20: Alternative Dispute Resolution Course 

(SF-F2S). 
February 23-March 6: 1 10th Contract Attorneys Course 

(SF-FlO). 
March 9-13: 11th Admin Law for Military Installations 

(SF-F24). 
March 16-20: 3Sth Law of War Workshop (SF-F42). 
March 23-27: 20th Legal Assistance Course (SF-F23). 
March 31-April 3: JA Reserve Component Workshop. 
April 6-10: 2d Advanced Acquisition Course (SF-F17). 
April 13-17: 88th Senior Officers Legal Orientation 

Course (SF-F1). 
April 20-24: 17th Staff Judge Advocate Course 

(SF-FS2). 
April 20-24: 3d SJA Spouses' Course. 
April 27-May 8: 111th Contract Attorneys Course 

(SF-FlO). 
May 4-8: 3d Administration and Law for Legai Special

ists (S12-71D/20/30). 
May II-IS; 31st Federal Labor Relations Course 

(SF-F22). 
May 18-22: 24th Fiscal Law Course (SF-FI2). 
May 26-June 12: 30th Military Judge Course (SF-F33). 
June I-S: 89th Senior Officers Legal Orientation Course 

(SF-Fl). 
June 8-12: Sth Contract Claims, Litigation, and Reme

dies Course, (SF-F13). 

State 

Alabama 

Colorado 

Local Official 

MCLE Commission 
Alabama State Bar 
P.O. Box 671 
Montgomery, AL 36101 
(205) 269-1515 

Executive Director 
Colorado Supreme Court 
Board of Continuing Legal and 

Judicial Education 
190 East 9th Avenue 
Suite 410 
Denver, CO 80203 
(303) 832-3693 

June 9-12: Legal Administrators Workshop (SI2-71D/ 
7IE/40/S0). 

June 15-26: JATT Team Training. 
June IS-26: JAOAC (Phase IV). 
July 6-10: US Army Claims Service Training Seminar. 
July 13-17: Professional Recruiting Training Seminar. 
July 13-17: 16th Law Office Management Course 

(7A-713A). 
July 20-31: lllth Contract Attorneys Course (SF-FlO). 
July 20-September 2S: 113th Basic Course (S-27-C20). 
August 3-May 21, 1988: 36th Graduate Course 

(S-27-C22). 
August 10-14: 36th Law of War Workshop (SF-F42). 
August 17-21: 11th Criminal Law New Developments 

Course (SF-F3S). 
August 24-28: 90th Senior Officers Legal Orientation 

Course (SF-F1). 

3, Mandatory Continuing Legal Education Requirement 

Twenty states currently have a mandatory continuing le
gal education (MCLE) requirement. The latest additions 
are Texas and Virginia. 

In these MCLE states, all active attorneys are required to 
attend approved continuing legal education programs for a 
specified number of hours each year or over a period of 
years. Additionally, bar members are required to report pe
riodically either their compliance or reason for exemption 
from compliance. Due to the varied MCLE programs, 
JAGC Personnel Policies, para. 7-16 (Oct. 1985) provides 
that staying abreast of state bar requirements is the respon
sibility of the individual judge advocate. State bar 
membership requirements and the availability of exemp
tions or waivers of MCLE for military personnel vary from 
jurisdiction to jurisdiction and are subject to change. 
TJAGSA resident CLE courses have been approved by all 
of these MCLE jurisdictions with the exception of 
Oklahoma and Texas, which have nut yet given blanket ap
proval to all courses. 

Listed below are those jurisdictions in which some form 
of mandatory continuing legal education has been adopted 
with a brief description of the requirement, the address of 
the local official, and the reporting date: 

Program Description 

-Active attorneys must complete 12 hours of approved 
continuing legal education per year. 

-Active duty military attorneys are exempt but must 
declare exemption annually. 

-Reporting date: on or before 31 December annually. 

-Active attorneys must complete 45 units of approved 
continuing legal education (including 2 units of legal 
ethics) every three years. 

-Newly admitted attorneys must also complete 15 hours 
in basic legal and trial skills within three years. 

-Reporting date: 31 January annually. 
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State 

Georgia 

Idaho 

Iowa 

Kansas 

Kentucky 

Minnesota 

....... 

Mississippi 

Montana 

Nevada 

North Dakota 

Oklahoma 

Local Official 

Executive Director 
State Bar of Georgia 
84 Peachtree Street 
Atlanta, GA 30303 
(404) 522-6255 

Idaho State Bar 
P.O. Box 895 
204 W. State Street 
Boise, ID 83701 
(208) 342-8959 

Executive Secretary 
Iowa Commission of Continuing legal 

Education 
State Capitol 
Des Moines, IA 50319 
(515) 281-3718 

Continuing Legal Education 
Commission 

301 West 10th Street 
Topeka, KS 66612 
(913) 296-3807 

Continuing Legal Education 
Commission 

Kentucky Bar Association 
W. Main at Kentucky River 
Frankfort, Kentucky 40601 
(502) 564-3793 

Executive Secretary 
Minnesota State Board of Continuing 

legal Education 
875 Summitt Ave 
St. Paul, MN 55105 
(612) 227-5430 

Commission of CLE 
Mississippi State Bar 
PO Box 2168 
Jackson. MS 

Director 
Montana Board of Continuing Legal 

Education 
P.O. Box 4669 
Helena, MT 59604 
(406) 442-7660 

Executive Director 
Board of Continuing Legal Education 
State of Nevada 
P.O. Box 12446 
Reno, NV 89510 
(702) 826-0273 

Executive Director 
State Bar of North Dakota 
P.O. Box 2136 
Bismark, ND 58502 
(701) 255-1404 

Oklahoma Bar Association 
Director of Continuing Legal 

Education 
1901 North Lincoln Blvd. 
P.O. Box 53036 
Oklahoma City. OK 73152 

Program Description 

-Active attorneys must complete 12 hours of approved 
contirtuing legal education per year. Every three years 
each attorney must complete six hours of legal ethics. 

-Reporting date: 31 January annually. 

-Active attorneys must complete 30 hours of approved 
cont.inuing legal education every three years. 

-Reporting date: 1 March every third anniversary 
foHowing admission to practice. 

-Active attorneys must complete 15 hours of approved 
continuing legal education each year. 

-Reporting date: 1 March annually. 

-Active attorneys must complete 10 houl.'s of approved 
contiuuing legal education each yea,t, and 36 hours 
every three years. 

-Reporting date: 1 July annually. 

-Active attorneys must complete 15 hours of approved 
continuing legal education each yc)ar. 

-Reporting date: 30 days following completion of course. 

-Active attorneys must complete 45 hours of approved 
continuing legal education every three years. 

-Reporting date: 1 March every third year. 

-Attorneys must complete 12 hours of approved 
continr,mg legal education each caJendar year. 

-Active duty military attorneys are exempt, but must 
declare exemption. 

-Reporting date: 31 December annually. 

-Active attorneys must complete 1 ~ huurs of approved 
continuing legal education each yt~ar. 

-Reporting date: 1 April annually. 

-Active attorneys must complete 10 hours of approved 
continuing legal education each year. 

-Reporting date: 15 January annually. 

-Active attorneys must complete 45 hours of approved 
continuing legal education every three years. 

-Reporting date: 1 February submitted in three year 
intervals. 

-Active attorneys must complete 12 hours of approved 
legal education per year. 

-Active duty military are exempt. but must declare 
exemption. 

-Reporting date: 1 April annually, beginning in 1987. 
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State 

South Carolina 

Texas 

Vermont 

Local Official 

State Bar of South Carolina 
P.O. Box 2138 
Columbia, SC 29202 
(803) 799-5578 

Texas State Bar 
Attention: Membership/CLE 
P.O. Box 12487 
Capital Station 
Austin, TX 78711 
(512) 463-1382 

Vermont Supreme Court 
Committee of Continuing Legal 

Education 
111 State Street 
Montpelier, VT 05602 
(802) 828-3279 

Program Description 

-Active attorneys must complete 12 hours of approved 
continuing legal education per year. 

-Active duty military attorneys are exempt, but must 
declare exemption. 

-Reporting date: 10 January annually. 

-Active attorneys must complete 15 hours of approved 
continuing legal education per year. 

-Reporting date: Depends on birth month. 

-Active attorneys must complete 10 hours of approved 
legal education per year. 

-Reporting date: 30 days following completion of course. 
-Attorneys must report total hours every 2 years. 

Virginia Virginia Continuing Legal Education -Active attorneys must complete 8 hours of approved 
continuing legal education per year. 

Washington 

Wisconsin 

Wyoming 

Board 
Virginia State Board 
700 East Main Street, Suite 1622 
Richmond, VA 23219 
(804) 786-2061 

Director of Continuing Legal 
Education 

Washington State Bar Association 
505 Madison 
Seattle, WA 98104 
(206) 622-6021 

Director, Board of Attorneys 
Professional Competence 

Room 403 
110 E Main Street 
Madison, WI 53703 
(608) 266-9760 

Wyoming State Bar 
P.O. Box 109 
Cheyenne, WY 82001 
(307) 632-9061 

4. Civilian Sponsored CLE Courses 

October 1986 

5-7: AAJE, Hearsay, Durham, NH. 
6-7: PLI, Managing the Corporate Law Department, San 

Francisco, CA. 
6-7: PLI, Managing the Medium-Sized Law Firm, San 

Francisco, CA. 
6-7: PLI, Managing the Small Law Firm, San Francisco, 

CA. 
6-10: FPI, Government Construction Contracting, 

Washington, DC. 
6-10: GCP, Contracting With the Government, Wash-

ingtun, DC. 
8-10: PLI, Patent Litigation, New York, NY. 
8-10: AAJE, Search and Seizure, Durham, NH. 
9-11: ALIABA, Pension, Profit-Sharing and Deferred 

Compensation, Washington, DC. 
9-11: GICLE, Workers Compensation Law, St. Simons, 

GA. 
10-11: NCDA, Great Plains Prosecutors Seminar, Chica

go,IL. 

-Reporting date: 30 June annually beginning in 1987. 

-Active attorneys must complete 15 hours of approved 
continuing legal education per year. 

-Reporting date: 31 January annually. 

Active attorneys must complete 15 hours of approved 
continuing legal education per year. 

-Reporting date: 1 March a"',-~""lly. 

-Active attorneys must complete 15 hours of approved 
continuing legal education per year. 

-Reporting date: 1 March annually. 

13-15: FPI, Practical Environmental Law, San Francis
co, CA. 

15-17: FPI, Understanding Overhead in Government 
Contracts, Washington, DC. 

16-17: PLI, Annual Estate Planning Institute, New 
York, NY. 

16-17: GICLE, Corporate Counsel Law Institute, Atlan
ta, GA. 

16-17: SLF, Institute on Labor Law, Dallas, TX. 
19-24: NJC, Sentencing Misdemeanants, Reno, NY. 
19-31: NJC, Special Courts: Technics for Judges without 

Law Degrees, Reno, NY. 
20-21: PLI, Section 1983 Civil Rights Litigation, San 

Francisco, CA. 
20-21: FPI, The Competition in Contracting, Washing

ton, DC. 
20-21: FPI, The Environmental Audit, Washington, DC. 
20-22: FPI, Changes in Government Contracts, Wash

ington, DC. 
20-22: FPI, Claims and the Construction Owner, Wash

ington, DC. 
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20-22: FPI, Government Contract Costs, San Francisco, 
CA. 

20-22: FPI, Subcontracting, Las Vegas, NY. 
20-23: FPI, Pension Law Today, Marina del Rey, CA. 
20-24: GCP, Administration of Government Contracts, 

Washington, DC. 
22-24: FPI, Construction Contract Litigation, Washing

ton, DC. 
23-25: GICLE, Corporate and Banking Law Institute, 

Sea Island, GA. 
23-25: ALIABA, Hazardous Wastes, Superfund and 

Toxic Substances, Washington, DC. 
23-25: ALIABA, Litigating Medical Malpractice Claims, 

San Francisco, CA. 

26-29: NCDA, Organized Crime, Miami, FL. 
26-29: NCDA, Special Crimes, Boston, MA. 
26-31: NJC, Search and Seizure, Reno, NV. 
27-29: FPI, Practical Construction Law, Palm Desert, 

CA. 
27-31: FPI, The Skills of Contract Administration, 

Washington, DC. 

For further information on civilian courses, please con
tact the institution offering the course. The addresses are 
listed in the February 1986 issue of The Army Lawyer. 

Current Material of Interest 

1. Professor of Law, U.S. Military Academy, Sought 

The Superintendent of the United States Military Acade
my has appointed a committee to nominate a highly 
qualified individual, military or civilian, to serve as the Pro
fessor and Head, Department of Law. 

Applicants should have a J.D. degree and previous teach
ing experience at the colleg<: level. Additionally. they 
should possess another advanced degree or be willing and 
able to earn another advanced degree upon appointment. 

Interested persons should request an application packet 
from Major Daniel L. Monken, Office of the Dean, U.S. 

,....-. Military Academy, West Point, New York 10996-5000, as 
soon as possible but not later than 2 September 1986. Tele
phone commercia1914-938-2105; AUTOVON 688-2105, 

2. TJAGSA Publications Available Througb DTIC 

The following TJAGSA publications are available 
through DTIC: (The nine character identifier beginning 
with the letters AD are numbers assigned by DTIC and 
must be used when ordering publications.) 

AD B090375 

AD B090376 

AD BI00234 

AD B100211 

Contract Law 

Contract Law, Government Contract 
Law Deskbook Voll/JAGS-ADK-85-1 
(200 pgs). 
Contract Law, Government Contract 
Law Deskbook Vol 2/JAGS-ADK-85-2 
(175 pgs). 
Fiscal Law Deskbook/JAGS-ADK-86-2 
(244 pgs). 
Contract Law Seminar Problems/ 
JAGS-ADK-86-1 (65 pgs). 

Legal Assistance 

AD BI00233 Model Tax Assistance Program/ 
JAGS-ADA-86-·7 (65 pgs). 

AD BlO0252 All States Will Guide/JAGS-ADA-86-3 
(276 pgs). 

AD B080900 All States Marriage & Divorce Guide/ 
JAGS-ADA-84-3 (208 pgs). 

AD B089092 All-States Guide to State Notarial Laws/ 
JAGS-ADA-85-2 (56 pgs). 

AD B093771 All-States Law Summary. Vol 1/ 
JAGS-ADA-85-7 (355 pgs). 

AD B094235 All-States Law Summary, Vol II/ 
JAGS-ADA-85-8 (329 pgs). 

AD B090988 Legal Assistance Deskbook, Vol 1/ 
JAGS-ADA-85-3 (760 pgs). 

AD B090989 Legal Assistance Deskbook, Vol II/ 
JAGS-ADA-85-4 (590 pgs). 

AD B092128 USAREUR Legal Assistance Handbook/ 
JAGS-ADA-85-5 (315 pgs). 

AD B095857 Proactive Law Material')/ 
JAGS-ADA-85-9 (226 pgs). 

Claims 

AB087847 Claims Programmed Text/ 
JAGS-ADA-84-4 (119 pgs). 

Administrative and Civil Law 

AD B087842 Environmental Law/JAGS-ADA-84-5 
(176 pgs). 

AD B087849 AR 15-6 Investigations: Programmed 
Instruction/JAGS-ADA-86-4 (40 pgs). 

AD B087848 Military Aid to Law Enforcement/ 
JAGS-ADA-81-7 (76 pgs). 

AD BI00235 Government Information Practices/ 
JAGS-ADA-86-2 (345 pgs). 

AD D100251 Law of Military Installations/ 
JAGS-ADA-86-1 (298 pgs). 

AD B079015 Administrative and Civil Law, All States AD B087850 Defensive Federal Litigation/ 
Guide to Garnishment Laws & JAGS-ADA-86-6 (377 pgs). 
Procedures/JAGS-ADA-84-1 (266 pgs). AD BI00756 Reports of Survey and Line of Duty 

AD B077739 All States Consumer Law Guide/ Determination/JAGS-ADA-86-5 (110 
JAGS-ADA-83-1 (379 pgs). pgs). 

AD BlO0236 Federal Income Tax Supplement! AD BlOfl675 Practical Exercises in Administrative and 
JAGS-ADA-86-8 (183 pgs). Civil Law and Management (146 pgs). 
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AD B087845 

AD B087846 

Labor Law 

Law of Federal Employment! 
JAGS-ADA-84-11 (339 pgs). 
Law of Federal Labor-Management 
Relations/JAGS-ADA-84-12 (321 pgs). 

Developments, Doctrine & Literature 

AD B086999 Operational Law Handbookl 
JAGS-DD-84-1 (55 pgs). 

AD B088204 Uniform System of Military Citationl 
JAGS-DD-84-2 (38 pgs.) 

AD B100238 

AD B100239 

AD B100240 

AD B100241 

AD B095869 

AD B095870 

AD B095871 

AD B(,95872 

AD B095873 

AD B095874 

AD B095875 

AD B100212 

Criminal Law 

Criminal Law: Evidence II 
JAGS-ADC-86-2 (228 pgs). 
Criminal Law: Evidence III 
JAGS-ADC-86-3 (144 pgs). 
Criminal Law: Evidence III (Fourth 
Amendment)/JAGS-ADC-86-4 (211 
pgs). 
Criminal Law: Evidence IV (Fifth and 
Sixth Amendments)lJAGS-ADC-86-5 
(313 pgs). 
Criminal Law: Nonjudicial Punishment, 
Confinement & Corrections, Crimes & 
Defenses/JAGS-ADC-85-3 (216 pgs). 
Criminal Law: Jurisdiction, Vol. II 
JAGS-ADC-85-1 (130 pgs). 
Criminal Law: Jurisdiction, Vol. III 
JAGS-ADC-85-2 (186 pgs). 
Criminal Law: Trial Procedure, Vol. I, 
Participation in Courts-Martial! 
JAGS-ADC-85-4 (114 pgs). 
Criminal Law: Trial Procedure, Vol. II, 
Pretrial Procedure/JAGS-ADC-85-5 
(292 pgs). 
Criminal Law: Trial Procedure, Vol. III . ) 

Tnal Procedure/JAGS-ADC-85-6 (206 
pgs). 
Criminal Law: Trial Procedure, Vol. IV, 
Post Trial Procedure, Professional 
Responsibility IJ AGS-ADC-85-7 (170 
pgs). 
Reserve Component Criminal Law PEsl 
JAGS·-ADC-86-1 (88 pgs). 

The following CID pUblication is also available through 
DTIe: 

AD A145966 USACIDC Pam 195-8, Criminal 
Investigations, Violation of the USC in 
Economic Crime Investigations (approx. 
75 pgs). 

Those ordering pUblications are reminded that they are 
for government use only. 

3. Regulations & Pamphlets 

Listed below are new publications and changes to ex
isting publications. 
Number 

#2 UPDATE 
#16 UPDATE 

Title 

Evaluations 
Reserve 
Components 
Personnel 

Change Date 

22 Apr 86 
1 May 86 

DA PAM 700-15 

4. Articles 

Logistics Support 
of U.N. 
Peacekeeping 
Forces 

1 May 86 

The following civilian law review articles may be of use 
to jJ,dge advocates in performing their duties. 

Aaron, Unfair Labor Practices and the Right to Strike in the 
Public Sector: Has the National Labor Relations Act Been 
a Good Model?, 38 Stan. L. Rev. 1097 (1986). 

Administrative Law Symposium, 72 Va. L. Rev. 215 (1986). 
Allen, Controlling the Growth of Punitive Damages in Prod

ucts Liability Cases, 51 J. Air L. & Com. 567 (1986). 
Barnard, Proof of Hospital-Performed Blood Alcohol Tests 

in Evidence, 9 Am. J. Trial Advoc. 43 (1985). 
Bar-Yaacov, Some Aspects of Prisoner-of-War Status Ac

cording to the Geneva Protocol I of 1977, 20 Israel L. 
Rev. 243 (1985). 

Behr, Tax Planning in Divorce: Both Spouses Benefit from 
the Tax Reform Act of 1984, 21 Willamette L. Rev. 767 
(1985). 

Call, Polygraph Regulations: A. Trend Toward Tougher 
Standards, 11 Employee ReI. L.J. 585 (1986). 

Cohen, Toward an Economic Theory of the Measurement of 
Damages in a Wrongful Death Action, 34 Emory L.J. 295 
(1985). 

Davis, Why Attempts Deserve Less Punishment than Com
plete Crimes, 5 Law & Phil. 1 (1986). 

DeVisscher, Legal Aspects Concerning the Installation of the 
First Nuclear Missiles on Belgian Soil. 20 Israel L. Rev. 
137 (1985). 

Dinstein, International Criminal Law, 20 Israel L. Rev. 206 
(1985). 

Dix, Nonarrest Investigatory Detentions in Search and Sei
zure Law, 1985 Duke L.J. 849. 

Elliston, Ethics, Professionalism and the Practice of Law, 16 
Loy, U.L.J. 529 (1985). 

The Ethics of Expert Testimony, 10 Law & Hum. Behav. i 
(1986). 

Finn, Collaboration Between the Judiciary and Victim- Wit
ness Assistance Programs, ct. Rev., Spring 1986, at 6. 

Franconi, Peacetime Use of Force, Military Activities, and 
the New Law of the Sea, 18 Cornell Int'l L.J. 203 (1985). 

Galvin, Shielding Rape Victims in the State and Federal 
Courts: A Proposal for the Second Decade, 70 Minn. L. 
Rev. 763 (1986). 

Goldberg, The Status of Apartheid Under International 
Law, 13 Hastings Const. L.Q. 1 (1985). 

Graham, Evidence and Trial Advocacy Workshop: Law Wit
ness Opinion Testimony,' Opinion on Ultimate Issue by 
L~y 01' Expert Witness, 22 Crim. L. Bull. 144 (1986). 

GreIg & Althoff, The Constitutionality of Roadblocks, Ct. 
Rev., Spring 1986, at 20. 

Hamlin, Effective Direct Examination, Litigation, Winter 
1986, at 15. 

Hatfield, Defense of the United States in Aviation Litigation 
Under the Federal Tort Claims Act, 29 Trial Law. Guide 
425 (1986). 

Hoff, Federal Court Remedies in Interstate Child Custody 
and Parental Kidnapping Cases, 19 Fam. L.Q. 443 
(1986). 

Howard, Husband- Wife Homicide: An Essay From a Fami
ly Law Perspective, 49 Law & Contemp. Probs. 63 (1986). 
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Hughes & Hsiao, Pretesting All Phases of a Jury Trial With 
the Aid of a Microcomputer, 9 Am. J. Trial Advoc. 53 
(1985). 

Jacobs & Kiker, Accident Compensation for Airline Passen
gers: An Economic Analysis of Liability Rules Under the 
Warsaw Convention, 51 J. Air L. & Com. 589 (1986). 

Kirkpatrick, Confrontation and Hearsay: Exemptions from 
the Constitutional Unavailability Requirement, 70 Minn. 
L. Rev. 665 (1986). 

Myers, The Legal Response to Child Abuse: In the Best In
terest of Children?, 23 J. Fa.m. L. 149 (1985-1986). 

O'Connell, Alternatives to the Tort System for Personal Inju
ry, 23 San Diego L. Rev. 17 (1986). 

Pauley, The Emerging "Victim Factor" in the Supreme 
Court's Criminal Jurisprudence: Should Victims' Interests 
Ever Prevent a Court from Overturning a Conviction and 
Ordering a Retrial?, 61 Ind. L.J. 149 (1985-1986). 

Pomerance, The U.S. Involvement in Sinai: 1975 as a Legal
Political Turning Point, 20 Israel L. Rev. 299 (1985). 

Raskin, The Polygraph in 1986: Scientific, Professional and 
Legal Issues Surrounding Application and Acceptance of 
Polygraph Evidence. 1986 Utah L. Rev. 29. 

Raubitschek, Government Employee Inventions. 33 Fed. B. 
News & J. 215 (1986). 

Roberts, Child Support, 19 Clearinghouse Rev. 1310 (1986). 
Rust, Sexual Abuse: The Nightmare Is Real. Student Law., 

April 1986, at 12. 
Salt2:burg, Impeachment of Witnesses and the Federal Rules 

of Evidence, 22 Crim L. Bull. 101 (1986). 

Schachter, In Defense of International Rules on the Use of 
Force, 53 U. Chi. L. Rev. 113 (1986). 

Schuman, False Accusations of Physical and Sexual Abuse. 
14 Bull. Am. Acad. Psychiatry & L. 5 (1986). 

Soiret, The Freedom of Information Act: A Viable Alrerna
tive to the Federal Rules? 29 Trial Law. Guide 484 
(1986). 

Spjut, The Relevance of Culpability to the Punishment and 
Prevention of Crime. 19 Akron L. Rev. 197 (1985). 

The Strategic Defense Initiative. 10 Fletcher Forum 1 
(1986). 

Zedalis, Foreign State Military Use of Another State's Conti
nental Shelf and International Law of the Sea, 16 Rut. 
L.r. 1 (1984). 

Note, Automated Teller Machine Robberies: Theories of Li
ability, 14 Fordham L. Rev. 171 (1985-86). 

Note, Battered Women and the Equal Protection Clause: 
Will the Constitution Help Them When the Police Won't?, 
95 Yale L. Rev. 788 (1986). 

Note, The Constitutional Rights of AIDS Carriers, 99 Harv. 
L. Rev. 1274 (1986). 

Note, The Fourth Amendment in the Age of Aerial Surveil
lance: Curtains for the Curtilage?, 60 N.Y.U. Rev. 725 
(1985). 

Note, The Prosecutor's Duty To Disclose to Defendants 
Pleading Guilty, 99 Harv. L. Rev. 1004 (1986). 

Comment, The Discovery and Use of Computerized Infor
mation: An Examination of Current Approaches, 13 
Pepperdine L. Rev. 405 (1986). 
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