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FOREWORD

In August 1985 the president of the
Virginia Circuit Clerks' Association appointed a
committee to study the problems asscciated with
administering restitution. Membership on the
committee included clerks Stuart Fallen, Shelby
Marshall, William Hall, Elizabeth Stokes and
Gerald Gibson. Clerk Charles E. King, Jr. of
Gloucester was named committee chairman. Ken
Montero of the Office of the Executive Secre-
tary of the Virginia Supreme Court; and Dee
Malcan of the Department of Corrections served
as ex officio members, while staff assistance
was provided by the Virginia Department of
Criminal Justice Services.

The committee focused on developing

practical solutions to the various problems

of administering restitution within the frame-
work of current legislation. To this end it
adopted a "systems analysis" approach, which
provides guidance toward efficiency and uni-
formity in results, while allowing each local
court to adopt the system to its own practices.

The report of the Clerks' Restitution
Committee was approved by the Virginia Circuit
Clerks' Association at its annual meeting in
October 1986. The Virginia Department of
Criminal Justice Services is pleased to pre-
sent this report as a service to the Clerks'
Association. It is hoped that local courts
will view this book as a guide in determining
the efficacy of current restitution practices,
and a planning guide for improvements in
administering restitution payments.

Department of Criminal Justice Services
805 East Broad Street

Richmond, VA 23219

{804) 786-4000




INTRODUCTION

This document is a proposal to make resti-
tution to victims of crime a more effective sen-
tencing tool through a systematic analysis and
determination of basic procedures required to

administer restitution in any given court system.

The Virginia Circuit Court Clerks' Associa-
tion, through its Restitution Study Committee,
has found that restitution practices vary widely
across the Commonwealth; that confusion within
the process leads to reluctance to use restitu-
tion, confused administration of restitution
orders, and ineffective enforcement. As a
result, the victim's expectations of assistance
from the criminal justice system often go unmet,

and the victim is not made whole.

We, as clerks, believe that the ends of
justice would be served with a more efficient
restitution process, and that simple fairness
requires the victim's loss to be considered in
every criminal case. We believe further that
the efficiency of the restitution process can be
improved within the framework of existing laws
with no appreciable added cost or burden to
judges, counsel, administrators or those charged
with enfofcing compliance upon the offenders.
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Improved compensation of victims will lead to
increased confidence in and respect for the crimi-
nal justice system through the perception by the
public that both the offender and victim have had

their day in court.

This is a systems manual, not a policy man-
ual. We foresee that each court will need to
adopt its own policies and procedures. We recog-
nize that restitution decisions are the province
of the judge. Our recommended practices are meant
as a basic guideline to be used by local courts
in developing a system of gathering the necessary
information for the judge to make an informed
decision concerning restitution and for the clerk
to administer the court's order. It is also a
guide for providing information to the court's
designated enforcement officer to follow up and
monitor restitution payments. The forms provided
are samples of ways that information may be
gathered and follow-up instructions given without
unduly changing the nature of the court orders

now used.

This manual is divided into three chapters,
each followed by a short section of practical
considerations in implementing the chapter.
Chapter 1 deals with the basic process and with
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the information gathering prior to sentencing.

The second chapter discusses the management of

restitution through the clerk's office. Chap-
ter III addresses enforcement and monitoring
functions. An appendix of suggested forms is
included at the end.
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Chapter I

The Basic Process

Restitution is ordered for two different
reasons. One reason is to compensate victims for
their losses. The other concerns the efficacy of

defendants® sentences. Our interest here is limited

-to restitution ordered for the former reason.

For purposes of this document, “"restitu-
tion™ will be defined as the act of restoring, or

the act of making good or giving equivalent for any

‘loss, damage or injury. In practice, restitution

is done on a money equivalent basis to be paid to
the victim of the offense. "Reparation" is defined
as the redress of an injury, or amends for a wrong
inflicted. In practice, this is done by making the
victim whole in kind. For example, an offender who
vandalized property would be expected to make repa-
ration to the victim by physically restoring the
property to its previous condition. The definition
of "community service" encompasses the above con-
cepts of reparation and restitution, but recognizes
that society is a victim of every crime, and that
society can be compensated by the offender doing
work which benefits the community at large. Com-
munity service work encompasses unpaid work or
assistanée to charitable, nonprofit, or government
agencies which serve the needs of various elements

of the community.




Sections 19.2-303, -303.2, -305, and -305.1 of

the Code of Virginia provide the court with the basic

authority to order restitution, reparation, and/or
comnunity service work. Section 19.2-354 provides

a mechanism for restitution to be made in installment
payments. The legislature has further expressed its
desire for the availability of restitution as a por-
tion of sentencing alternatives through the Community
Diversion Incentive Act, §§ 53.1-180 et seq., as well
as in the provision of work-release authority for

persons confined to local jails at § 53.1-131.

The legislature has made it clear that if an
offender is to benefit from an alternative to the
confinement and/or fine imposed for his/her offense,
there is still a price to pay. By using alterna-
tively the terms "restitution,”™ "reparation,” or
"community service," it has also made clear that the
judge has ample authority to determine on a case-by-
case basis what that price will be. These terms
are not defined narrowly by the statutes as terms of
art, but are rather broad, encompassing words allow-

ing the court to address the equities of each case.

The "bottom line" on alternative sentencing
is that the court must consider compensation to the
victim(s) of the crime in every case in which alter-
native sentencing is considered, and in some cases
must order such compensation as a condition of any
2




suspended sentence.

While these Recommended Restitution Prac-
tices are intended to provide a mechanism for
vadministering and enforcing orders requiring
monetary restitution only, the principles of the
system outlined are equally valid for cases in
which reparation or community service work are
appropriate remedies. These princiéles are:
(i) all relevant and necessary information must
be gathered by appropriate actors in the process
prior to a sentencing hearing; (ii) the judge
must spell out clearly in his order what is
expeéted from the offender in terms of restitu-
tion; and (iii) the court must clearly designate
the enforcement person (i.e., .probation officer,
CDI program, etc.) who will be responsible for

follow-up on the court order.

The first issue to be addressed is the
determination of those cases in which restitu-
tion is appropriate and the determination of

“eligibility of victims for restitution. Sec-
tions 19.2-303, -305, and -305.1, while not
using language that is consistent throughout,
authorize a court to require any defendant who
receives a suspended sentence or is placed on
probation to make at least partial restitution.
3




Indeed, § 19.2-305.1 requires that restitution be
ordered in cases of property damage or loss if
the convicted persor is placed on probation or

has his sentence suspended in whole or in part.

The second and most critical stage in the
restitution process is the determination of the
amount, terms, and conditions of restitution.

The nature and extent of the issues and problems
that will attend both the management of the pay-
ments and the management of the offender are in
greaf measure determined by the completeness and
appropriateness of the restitution order. It is
imporfant that the entry of the restitution order
be seen as the culmination of a series of tasks,
and that the court makes it clear from the begin-

ning that it considers these tasks critical.

Efficient administration and effective
enforcement of restitution orders require some
attention to detail prior to, or in conjunction
with, the court's entry of a restitution order.
First, the nature and extent of the losses must
be documented, the victims and/or persons entitled
to receive payments must be identified, and the
defendant's capacity to make restitution must be
determined. Then the amount, the recipient and
the specific terms and conditions of payment must
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be fixed. Finally, the sentencing order or
judgment, or a document incorporated into it,
must include all of the information, terms

and conditions, so all concerned know exactly
what to expect. One additional task should be
performed in conjunction with the sentencing.
The victims should be informed concerning the
order, and they should be told exactly what to

expect and who to contact with questions.

At the outset, it is important for the
court to make a concise, clear statement of its
expectations and requirements. This can be
done initially by adopting a policy on resti-
tution generally, and then by insisting that
this policy be adhered to on a case-by-case
basis.

The following constitutes a reasonable and
effective policy on restitution and is suggested

for adoption by individual courts:

1. The court will consider restitution in con-
junction with its sentence in every case in

which there is an eligible victim;

2. All plea negotiations in cases in which there
is an eligible victim must incorporate a
5




complete restitution plan; plea negotiations in
cases which do not involve an eligible victim

must so indicate;

In every case in which there is an eligible
victim, defense attorneys are responsible for
preparing a proposed restitution plan for sub-
mission first to the cammonwealth's attorney
{in conjunction with plea negotiations or,
where a plea bargain is not reached, prior to

sentencing), and then to the court;

Commonwealth's attorneys have an advocacy
responsibility to victims to ensure that resti-
tution plans submitted to the court address the
issue of the victims' losses and, further, to
provide information to the court about victims'
losses in all cases in which alternative sen-
tencing is considered by the court. In order
to fulfill this responsibility, the common-
wealth's attorneys must see that victim-witness
coordinators, law enforcement officers, members
of their own staffs, and others gather and pro-
vide the appropriate information concerning
victims and their losses in a timely and effi-

cient manner;




5.

6.

A restitution plan must be prepared and sub-
mitted on a court-approved form that is

designed to be included in the court's sen-
tencing or judgment order by attaching it as

an exhibit and incorporating it by reference;

In cases where the amount of damages or the
amount, terms or conditions of restitution
are in dispute, the court should make it
clear to both attorneys that it must have the
evidence and information it needs to make a
decision andvshould require counsel to come
prepared to present such arquments or evi-
dence as are needed to decide any disputed

issue;

The court may wish to have restitution infor-
mation submitted as a part of the presentence
report and may wish a victim impact statement
included; the court éhould make its needs and
wishes clearly known to the probation offi-
cers so they can include all of the informa-

tion; and

The commonwealth's attorney, victim-witness

coordinator, probation officer, or other per-

son designated by the court or determined by

local practice, should inform the victims

about the entry of any order of restitution.
7
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The information should explain how the restitu-
tion is to be paid, who to contact in the

event of non-payment; it should also candidly
point out the possibilities of late or non-
payments due to contingencies that may arise

concerning the offender's status.

When it is understood that the court wishes
to consider restitution in all appropriate cases,
that the defense attorney has a responsibility to
prepare the proposed restitution plan, and that
the commonwealth's attorney has a responsibility
relative to the victim, it then becomes easier to

assign specific responsibilities.

A restitution plan must consider, or provide

information concerning, the following:

1. victims. Victims must be identified and cur-
rent information must be provided so they can
be easily contacted and so payments can be
forwarded.

2. Damages or losses. The nature and extent of
each victim's losses must be set out or esti-
mated.

3. Defendant. The defendant's correct name,
social security number, employer(s), addresses
8




and phone numbers must be set out.

Co-Defendants. Co-defendants must be
identified and information should be pro-
vided relative to any charges or restitu-

tion orders on file or contemplated.

Defendant®s ability to pay. The finan-
cial information needed to determine
defendant's ability to pay must be set
out, including assets, income, debts, and

financial obligations.

Commitment. The defendant must make a
commitment or statement of willingness to
pay or abide by an order of restitution.
This can take whatever form is appropriate
so long as it is clear the defendant is

making a knowing commitment to pay.

Subrogation Information. Since judges have
to make decisions concerning restitution-
related issues, an effort should be made

to obtain information from victims concern-
ing actual or potential insurance recover-
ies, and this information should be included
in the description of victims' losses and/or
special circumstances. It is important that

9




proposed restitution plans provide the informa-
mation needed for decisionmaking on subrogation-
related issues. Defendants' proposed plans
should also deal with subrogation issues. While '
judges must decide these issues on a case-by-case
basis or through use of a court policy, it is
recommended that, for the sake of consistency,
restitution normally be ordered in the amount of
victims' actual losses less the amounts paid them
by any insurance, that this amount be paid to the
victims in-full before any restitution is made to
an insurance carrier, and that, if it is other-
wise appropriate and feasible, defendants, after
satisfying all other restitution obligations,

should make restitution to any insurance carriers. ‘

B. Special considerations. The plan must set out

any other special considerations. Examples

; might include: contingencies, such as defendant's
promise to begin paying on a monthly basis as
; soon as he finds a job; an indication of the
order in which victims should be paid--such as
replacing elderly victim's TV first; or defend-
ant's willingness (need) to make some of the
restitution in the form of reparation. ‘

When it becomes clear to defense counsel that
a defendant will not be eligible for a suspended

10
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sentence and probation unless a restitution
plan is submitted, counsel should begin the
process of preparing the proposed restitution
plan. Obviously, the material relative to
the defendant is uniquely in the control of

the defendant and his counsel.

Since commonwealth's attorneys have
instructed their staffs, local law enforcement
officers, and any victim-witness coordinator
concerning the need to collect it, the infor-
mation concerning victims and their losses
should be readily available fram the common-
wealth's attorney's file or in the victim-

witness coordinator's file.

After defense attorneys have seen to
the preparation of the portions of the pro-
posed plan relating to victims and the defend-
ant, they must then go over the plan with the
defendant and prepare a proposal concerning
the amount, terms and conditions of restitu-
tion for consideration by the commonwealth's

attorney and submission to the court.

The proposed plan can then be the sub-
ject of plea negotiation between prosecution
and defense, or used by defense counsel in

11




preparation for sentencing. Defense counsel could
use the plan to argue for alternative sentencing,
or in the alternative to oppose the size or imposi-
tion of a restitution order. In either event,
restitution remains a portion of counsel's total

advocacy strategy for his client.

The commonwealth's attorney should submit
and explain the proposal to the victims and should
indicate the results of that review to the court.
At this point, the proposed plan is ready for sub-
mission to the court, either unilaterally or bilat-
erally, and the court can then conduct such further
proceedings with regard to the proposal as it deems

appropriate. -

By virtue of having made its requirements
relative to restitution known in advance, the court
is now in a position, without any unnecessary or
additional delay, to conduct any appropriate hearing
relative to the proposal and, whether it receives
any significant testimony or argument, promptly
proceed to approve, reject or modify the proposed
restitution plan. Thus restitution may be included
as a part of the court's sentencing order or judg-
ment,'and this may be done simply and quickly, in
most cases, by incorporating and attaching the
restitution plan which includes all of the

12




necessary details.

The recommended restitution plan form is
contained in the appendix of forms, Form 4. 1t
is a single form to be used in all cases,
whether negotiated by counsel prior to sentenc-
ing or raised on the judge's own action. The
form is entitled a "Restitution Directive" indi-
cating not just the mandatory restitution pay-
able by the offender, but also the instructions
for the clerk in implementing receipt and pay-

ment to the victim(s).

Practical Considerations in the Basic Process

1. victim Loss: The commonwealth's attorney, or

his designee, have the primary responsibility
to gather the following information: Victim's
name and éddress, the amount of economic loss
suffered either directly by theft or property
damage, or indirectly, such as medical or psy-
chological expenses incurred or anticipated to
be incurred; property restored or in the hands
of law enforcement authorities; total out-of-
pocket loss; and amounts reimbursed by the
insurer, if any, or by the Industrial Commis-
sion's fund for compensating victims of crime.
13




I1f the victim has received or anticipates receiv-
ing compensation by an insurance company, the
name and address of the insurer should be made

available.

This information should be made available in
standardized form to defense counsel prior to
sentencing, and submitted to the court in all
cases by the Commonwealth at time of sentencing.
Many cases of property crime will require a
simple Victim Loss Statement (Form 1, appendix

of forms).

Offender Ability to Pay: Defense counsel will

be responsible for reviewing the defendant's
ability to pay. Counsel shall obtain on a
standardized form the defendant's name, address,
social security number, employment address (if
any), and shall propose a schedule for full or
partial restitution. A suggested form for
defense counsel to utilize in determining defend-
ant's economic ability to pay can be found in

Form 3, appendix of forms.

In all cases of plea agreement, counsel should
endorse and attach to the plea agreement a copy
of a proposed restitution directive. Restitution
directives will consist of a standard form,

14




containing the essential information for the
clerks to process restitution payments.
Information contained thereon will identify
the victim(s) by name, address, phone number,
the amount and terms of restitution ordered,
and any special terms desired by the judge.
In addition, there will be space for endorse-
ment by counsel, approval by the judge, and

a statement of commitment to pay according to

the terms of the directive to be signed by

the offender. A suggested form for a stand-
ardized restitution directive is attached as
Form 4, appendix of forms. It is anticipated
that a similar form could be printed on NCR
paper with multiple copies to be distributed,
with original to court file, and copies for
the victim and the offender. Consideration
should be given to the possibility that
victims of crimes against persons will not
want addresses and phone numbers to be placed
in the hands of offenders. 1In designing the
final form, the mechanics of eliminating

such information from defendant's copy should
be determined.

In all cases in which the court orders resti-
tution, whether ordered on agreement or counsecl,
15 '




or sua sponte by the sentencing judge, a resti-
tution directive will be proposed on standard-
ized form containing information admitted to
record by respective counsel. Unless otherwise
agreed and confirmed by the judge, the judge
shall determine the amount of restitution to be
made, and on a case-by-case basis either (i)
determine a schedule for payment to be met as a
term of probation, or (ii) order the restitution
to be paid according to standardized policies
adopted by the court for such purposes. All
sentencing orders should reflect that restitu-
tion is to be paid into the court through its
designee for disbursement according to the
restitution directive incorporated by reference
into the sentencing order. All sentencing
orders should reflect that the offender is
placed under an identified court-approved super-
visor, e.g., probation officer, CDI program
officer, other designated party.

In no event should the judge delegate the

determination of the amount of restitution to

'the clerk, probation officer, or other party.

Setting restitution is a discretionary func-

tion of sentencing. Both the amount of the

victim-loss and offender's ability to pay are
16




matters of fact which due process requires to
be left inAthe province of the judge. The
orderly administration of a restitution
process requires that each participant in the
process have clearly defined tasks. For both
practical and legal considerations, determin-
ing the amount of restitution to be paid must
be determined or affirmed at the time of sen-
tencing, and not left to some ill-defined

later process.

17




Chapter II
Managing Restitution Payments

Central to these Recommended Restitution
Practices is a system for managing the receipt
and disbursement of restitution payments. Any
system for tracking offender compliance will be
dependent on an accountability system for
receipt and disbursement. Following the sign-
ing of a sentencing order or judgment which
requires restitution as a condition of defend-
ant's probation, the order, which includes a
copy of the restitution directive, becomes a
part of the files in the clerk's office. The
clerk will be responsible for managing the
receipt and disbursement of restitution pay-
ments. Local practice may allow payment
processing to be outside the clerk's office.
Nevertheless, the official record of com-
pliance to the court order, as in other cases,

remains the responsibility of the clerk.

Some of the details of the restitution
payments management system will vary from
clerk's office to clerk's office, but certain

fundamentals must be a part of each system.

In order for the payments to be managed
efficiently, the order and directive must
18




provide the clerk with the necessary information.
The victim-witness coordinator or the common-
wealth's attorney should have advised the victims
concerning their responsibility to keep the clerk
advised of any change of aadress or phone number.
The clerk's office should know from the order
when it can expect to receive payments and in

what amount.

The clerk will set up a ledger card for
each case. It will include identifying informa-
tion on the defendant, the total amount due,
and the terms and conditions of the periodic
payments.. Identifying information concerning
the victims must also be included, as well as
the total amount due each victim. Finally, the
provisions for disbursement of monies by the
clerk should be shown. This will include such
matters as the order of payment when there are
multiple victims and frequency of disbursement.
There is great potential for variation in the
requirements of each case. However, most files
will be routine. The disbursement pattern in
routine cases may be established by court order
or court policy worked out between judge and
clerk. Disbursements in cases in which there
is one offender making restitution to one
victim may be made on one of the following

19




schedules: make a disbursement following
receipt of each payment; disburse when the
balance reaches a certain amount; disburse
once every so many months; disburse only
after the full amount is paid; etc. It is
recommended that each court establish a gen-
eral policy that reflects the constraints of
that system, and that the policy thus estab-
lished be followed in all cases unless a
different disbursement pattern is specified
in the restitution order. This provides
consistency and facilitates the establishment
of a routine, while providing flexibility in

the handling of unusual situations.

Defendants should be allowed to make
restitution payments in whatever forms are
acceptable for making other payments to the
clerk. They should be able to pay in person
or by mail, using cash (in person only),
money orders, cashier's checks, or certified
checks. The question of whether payments
may be made by personal check should be
answered the same as for any other payment
made by defendants. If the court accepts
personal checks, time must be allowed for
checks to clear and defendant is responsible
for service charges on bad checks. 1t is

20




important that these policies be explained to
victims and defendants in conjunction with the
preparation of the proposed plan and the entry
of the order. It seems unlikely that a defend-
ant making periodic restitution payments would
use a credit card, as one might to pay a fine.
Unless the law is changed and a court policy
adopted authorizing the use of credit cards,
they should not be considered an acceptable
form of payment.

In addition to the receipt, recording,
and disbursement of payments, there is another
responsibility of the payment management system.
The clerk's records are the source of informa-
tion used by the court-approved supervisor in
monitoring the defendant and enforcing the
order.,

The manner in which this information is
shared will vary depending on a variety of
factors, such as location of other court offices,
resources available to the various officers,
custom, personal styles, etc. Whatever the
variations, information must be communicated
routinely, and there are ceftain minimum
requirements. For probation officers or other
court—-designated supervisors to effectively

21
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monitor defendants, they must know when pay-
ments are not being made on time. The most
important thing is for court-approved super-

visors to have a clear understanding with

offenders concerning their monitoring process,

especially the timing of basic monitoring
activities, and then to obtain payment infor-
mation in a timely fashion. As an example,
if the defendant's restitution order requires
an amount to be paid by a certain date, and
the defendant's probation conditions réquire
the defendant to visit his probation officer

‘periodically, the officer must arrange to

obtain payment information sometime between
the payment due date and the next scheduled
office visit. It may be as simple as a pro-
bation officer walking down the hall to the
clerk's office to check the defendant's
ledger card the day the defendant is due in,
or it could involve a deputy clerk in a large,
fully automated office mailing a summary of
the restitution ledger sheets to the proba-
tion office every Friday. The important
thing is for the court-approved supervisors
to know their specific information needs,
to acquaint themselves with how the clerks'
offices operate, to explain their informa-
tion needs to the clerk, and for the two of
22




them to work together to develop a simple rou-
tine whereby the needed information is regularly

made available to probation officers.

On a smaller scale, prosecutors and
judges also need information concerning payments.
Some may want the same information probation
officers receive, in which case copies of those
reports can be made and sent on. Generally,
prosecutors and judges will only be interested
in the information when the probation officer
has requested court review of the defendant's
failure to pay. This information need is simi-
lar to that which is needed any time a clerk
must provide a court and/or prosecutor with a
record of payments (or non-payments). Here
again, the important thing is to agree in
advance what Qill be needed and when, so that
the reporting process routinely provides the
needed information in a way that avoids dupli-
cated effort.

Practical Considerations in Managing Restitution

Paxments

1. Management and accounting for restitution pay-
ments by offenders should be integrated with

23
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the accounting systems already in place in
the clerks® offices for the management of
fines and costs of court. Except in those
rare instances where restitution may have
been made before sentencing, or the offender
has cash for a lump—-sum settlement with the
court, the court's management and accounting
system should: (i) receive and receipt all
monies paid by offender; (ii) provide an
accurate record of monies received identified
to the offender and then by victim; (iii)
determine by policy of the court the order
in which payments are applied to separate
balances, i.e., first-—costs of court,
second—restitution, third—fines; (iv) dis-
burse, according to the clerk's established
schedule, funds to appropriate accounts or
individuals. Note that the automated
accounting systems in place in many clerks'
offices already provide for this,

Special Situations: Code of Virginia leaves

the definition of "restitution”" to the com-

mon law. The issue in all restitution cases

is that the victim be made whole. Restitu-

tion directives and/or sentencing orders must

be made clear at the time of sentencing inso-

far as possible, both as to expectations from
24




the defendant and as to compensating the victim
or victims in whole or in part. The paradigm
case of one offender making restitution to one
victim will ordinarily provide few problems for
determination or administration. However, there
are many real life variations from this situa-
tion that mandate careful consideration by the
judge at the time of sentencing. Consequently,
the information necessary to balance all the
equities of a sentencing situation ideally
needs to be before the court for the offender’s
sentencing, whether this occurs at a separate
sentencing hearing after a presentence investi-

gation, or immediately after trial.

Some variations for which policy considerations

need to be particularly weighed are as follows:

(a) Multiple offenders and one victim: Does
the court order full restitution to the victim
and make it joint and several, or does the
court apportion restitution among the

offenders?

(b} Cne offender and multiple victims: Assuming
the judge orders complete restitution to each
victim, and the offender cannot pay in lump
sum, which victim is paid first, or what basis

25




for apportionment between victims is used

for regular periodic payments?

. (c) Multiple offenders and multiple victims:
The same issues occur as in 1 and 2 supra,

compounded.

(d) Multiple offenders in the same jurisdic-
tion facing multiple judges with either
single or multiple victims: Each sen-
tencing judge needs to be aware that there
may be other potential payers of restitution.

(e) One offender charged in multiple jurisdic-
’ tions: The judge needs to know the outcome
in the other jurisdictions or, if the out-
‘ comes are unknown, needs to be aware of
other pending charges. If the offender is
already making restitution in jurisdiction
"A," the judge in jurisdiction "B" may need
to adjust the date for restitution to begin
in order to make restitution achievable by

offender.

Since the statutes allow considerable discre-
‘ tion in ordering restitution, reparation or
community service work, issues of joint and
several or individual liability, priority or
26




appor tionment among victims to be paid, and
consistency among sentencing judges need to

be addressed at the policy level. The chief
judge of each circuit needs to address these
policy matters on the broad scale, and individ-
ually each judge must be aware of the variables
which may impact the offender beyond the pur-
view of his court. Most importantly, the judge
must enter an order or restitution directive
which results in clear boundaries at the time

of sentencing so that the administrative role of
the clerk and the enforcement role of the court-
approved supervisor remain clear and nondiscre-
tionary. In order to accomplish this, the judge
should require information from both the Common-
wealth and defense counsel as to the particular
needs and circumstances of the victims and the
nature énd circumstances of other charges the
defendant may be facing and whether co-defendants

are involved.
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Chapter IIIX
Managing the Offender

The management of the offender is obvi-
ously critical to efforts by the' justice system
to increase the amount of restitution collected
and disbursed to crime victims. There are two
basic tasks involved in managing offenders—
monitoring payments and enforcing the order
when payments are not made as required.

It is clear that restitution enforcement
will require in every circumstance that some
cour t-approved supervisor be designated to moni-
tor the offender's progress and compliance. The
designated supervisor may be the court's proba-
tion officer; but, in some jurisdictions with
additional or alternative resources, supervision
may be accomplished through CDI, CAR, or some
other person approved by and answerable to the
court., For purposes of this chapter, all refer-
ences to "probation officer”™ should be construed
to include alternative court-approved sdpetvis-
ors, and all references to the "probationer"
should be construed as reference to the offender

under restraints of court sentencing order.

The monitoring of restitution payments is
similar to monitoring most other conditions of
28




probation in that probation officers® initial
fesponsibilities involve explaining to proba-
tioners exactly what is expected of them and
arranging periodic review of their performance.
The clerk's record of payments is the source

of information about payments. Probation offi-
cers should arrange a convenient method of
obtaining access to that information. When'
payments are being made as required, management
of the offender is simple.

When clerks' records and conversations
with probationers reveal payments are not being
made as required, certain steps must be taken.
One often overlooked step is notifying the vic-
tim., After the probation officer has learned
of a failure to pay and has made an initial
check of the probationer's situation, the vic~
tim should be advised as to what to expect (and
not expect) in the way of restitution. This is
done as a courtésy and also because failure to
advise victims generally results in other
justice system officials being required to
respond to angry or inquiring calls. Because
probation officers are the first to know enough
facts, they should either contact the victim or
pass the information along to someone else in
the system who has accepted that responsibility,

29
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such as a victim—witness coordinator.

In terms of managing the offender, the
most important step is to evaluate the proba-
tioner's situation. Frequently officers
will determine the situation requires no
formal action by the justice-system. In those
cases, after the victim is advised what to
expect, the monitoring process continues more

or less as before.

When a prcbation officer decides some
formal response is required as a result of
probationer's failure to pay, the monitoring

process becomes a matter of enforcement.

The matter of enforcement is another
area where there will be great variation.
There are, however, certain components of
this enforcement process that must be
included in every restitution ﬁanagement
system. First, and most important, is com-—
mitment. Every court must make a commitment
to enforce its restitution orders and require
all of the officials involved in the enforce-
ment process to do their parts. Defendants
who do not know that consequences will cer-
tainly follow if they fail to make their

30

(SR PO N



ES T el

restitution payments are not likely to make
them.

There must also be a clear understanding
among the judge, prosecutor, probation officer,
and clerk as to exactly how court review will
be initiated. The probation officer must set
the process in motion when it is determined
probationer's failure to pay is not simply a
matter to be worked out between the two of them.

Finally, it is important that this process
be routinized in order to minimize the prepara-
tion time of court officials and so that, as
much as possible, the paperwork and other prepa-
ration is handled clerically. For example, the
probation officer and clerk should work out a
system for copying, summarizing, or otherwise
reproducing the pertinent information included
in the clerk's ledger, and making it available
to the commonwealth's attorney, defense attorney,

and court in a timely fashion.

Again, the focus should be on making the
enforcemerit. of the order certain, as simple as
possible, and using routine clerical procedures

to minimize the time burdens on court officials.
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Practical Considerations in Managing the

Of fender

1.

2.

3.

Enforcement responsibility lies with the
probation officer, CDI case manager, QAR
counselor, or other court-approved super-

visor as determined by the court.

The court-approved supervisor reviews the
restitution account in the clerk's office

on a reqular periodic basis.

If payments are not adequately and timely
met, the court-approved supervisor deter-
mines the cause, and uses discretion in

remediation of the problem.

NOTE: 1If the probation officer knows of
delinquency in payment and is working
with the offender to remediate, the
officer should so advise the victim as

a courtesy.

Calls to the clerk's office by the victim
about delayed restitution should bhe
answered with facts of monies receipted,
and then referred to probation officer,
victim-witness program, or commonwealth's
attorney for follow-up.

32
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5. A show-cause enforcement hearing should be
utilized for restitution as well as other
traditional causes. If show-cause results
in incarceration, or in some modification of
restitution order, the victim should receive
a courtesy notice of result of hearing as it
may affect future receipt of restitution.

This responsibility rests with the probation
officer, victim-witness program, Or common-
wealth's attorney in appropriate jurisdiction.

The court should denominate the notifying

person by policy.
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APPENDIX OF FORMS

FORM 1 . . . VICTIM LOSS STATEMENT
FORM 2 . . . VICTIM IMPACT STATEMENT

FORM 3 . . . OFFENDER RESOURCE STATEMENT

FORM 4 . . . RESTITUTION DIRECTIVE




VICTIM LOSS STATBENT

CaSE:  COMONEALTH V. Casg M.

YIcTn:

TRaE]}
{FOORESST

{PrONE)

QAIMED L05S:
DIeect §
DAMAGES
TOTAL %

HAS LOSS BEEW RECOVERED BY INSURANCE?  YES |___| N

e I
Ir YES. HAS RECOVERY BEEN TOTAL? OR PARTIAL?
IF PARTIAL, BMAT IS VICTIM'S TOTAL OUT-OF-POCKET?

IF KD. IS INSURANCE RECOVERY EXPECTED? YES || MO
MAME AND ADDRESS OF INSURER:

VICTIN'S CoMPENSABLE LOSS: (TOTAL QUT-OF-POCKET) $

NOTE ON USAGEs  VICTIH LOSS SYATEMENT WOULD BE USED IN SITUATIONS OF PROPERTY
CRIMES WITH NO PHYSICAL OR PSYCHOLOGICAL DAHAGES. FORM 10 Bf
COMPLETED 8Y COMHONWEALTH'S ATTORKEY AND SUBMITVED TO COURT AS
EXHIBIT PRIOR YO SENTENCING.




VICTIN IMPACT STATRMENT
Casts  (OROMALALTH V.

VICTIN'S NanE:

AL SREBRRE AN e

FOrM 11

COURT CASE MD.s

I. ECONMIC LOSS (IF anv. FILL oUT A, B anp C BELOW)
DAMAGES SUFFERED

A

1.
2.

§.

VALUE OF PROPERTY LOST OR DESTROYED  §

HOSPITAL, MEDICAL EXPENSELS) §
LOST INCOME OR MAGES $
MISCELLANEQUS EXPEMSE(S) (LIST TYPE AND AMOUNT):
{a) $
{s) $

TOTAL LGSS

REIMPURSEMENT RECEIVED

1.
2.
3.
4.

PROPERTY InSURANCE ’ 5
HOSPITALIMEDICAL InSuRANCE $
Re1nBURSED INCOME OR HAGES 5
OrHER (LIST SDURCE AMD AMOUNT)

{a) s
o ____ s

TOTAL REDBURSEHENT




‘ (VICTIH DMPACT STATEMENT - cowTinuen)

C. Econ0nIC LOSS %07 REIMBURSED (A MINus B)

D. FuTuRE PHYSIOLOGICAL OR-PSYCHOLOGICAL
TREATHENT €OSTS {E£STINATED)

PERCENTAGE OF ANTICIPAYED COSTS WMICH WILL -
BE REIMBURSED THROUGH IHSURANCE

Id THE FOLLOWIMG, PLEASE CHECK ALL THE APPLICABLE BOXES:

II. BISICAL INRRY
1. BAS PHYSICAL IMJURY THREATENED?
s [ S ¢ I N
‘ 2. WS PHYSICAL INJURY SUFFERED?
3 S | W
IF YES, THEM DISABILITY WAS:
ToTaL
PARTIAL ¢ 1)
PERMANENT
TenPORARY

OTHER {SPECIFY

S e

3. Db RAPE OCCUR?
Yes | W
4. [DIp DEATH OCCUR?
‘ s | N




; HI. PSYCHOLOGICAL THPACT (IF Amy. FILL OUT 1, 2, 3 AND Y BELOW)

§. 01D vICTIN RECEIVE PSYCHOLOGICAL OR PSYCHIATRIC COUNSELING?
LS — LI
‘ 2. Ir YES, DESCRIBE COUNSELING:
QUTPATIENT SHORT-TERM (§0 SESSIONS OR FEWER)? |___ |
QUTPATIENT LONG-TERM (HORE THAW 10 sEssions)? ||
3. MY IN-PATIENT YREATMEWT?
LT - L U
" IF YES. WHERE AND FOR ROM LONG?

4, DESCRIBE TREATHENT, IF APPROPRIATE

IV. IMDICATE MERE ANY CHANGE IM THE VICTIN'S PERSONAL WELFARE. LIFESTWLE.
FAMILIAL RELATIONSHIPS AS A RESULT OF THE OFFEHSE.

R e T R SR B A R L s e

V. PLEASE ADD ANY ADDITIOMAL IMFORMATION 70 B BROUGHT TO THE ATTEMTION
of THE COURT,
DATED THIS DAY oF .19 .

(SIGHATURE]

‘ » MITE O LBAE

THL VICTIA LwaC? SIATEMGHY WD 8C USED wHER] OADEALD BY CowmT,
O WMEAL CRIAL 1S IGAINST FERSOH, 08 PHISICAL OR PSYCROLOGICAL
Ltme RAY HAVE BESH LMCURRED A0S WITW PROPERTY LDSS. 1F Awr,

e Fomt 58 10 BE COWPLETED BY/F0R VICTIN MO §168(D BY VICTIN,
THE FORY 15 Y0 BL SUBHITI(D 87 COIOMXALTH'S ATIORMEY AS [NHIBIT

wagss ICLuoln In PSI. Foms IwCoudis IMFORUTIoN AS AUTHORIZD
8v §19.2-20.1 & 1w Cool.

b A

S L.
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' OFFEMOER RESOURCE STATEMENT

[EFENDANT'S SOCIAL SECuRITY MmBER
DEFEMDANT'S ADORESS

e
koaxk (__)

DEFEMDANT'S TELEPHONE Nr@ERS: Hone ()
Oruer (SPECIFY)

DEFENDANT'S PLACE OF EMPLOYMENT

NAMES AND CASE NUMBERS OF OTHER DEFENDANTS INVOLVED IN THIS IWCIDENT (INCLUDE
INFORMATION CONCERNING AMY COURT-ORDERED RESTITUTION):

(EFENDANT'S INCOME, ASSETS. AND EARNING POTENTIAL:

CEFEMOANT'S LIABILITIES AMD FINANCIAL OBLIGATIONS:

DEFENDANT'S PLAN FOR RESTITUTION/REPARATION AND/OR CORRMUNITY SERVICE:

HOTES ON USAGE (OF FORM:

DEFENSE COUNSEL RESPONSIBLE VO COMPLETE AND SUBHIT TO COURT

AS EXHIBIT, 1IN INDIGENT CASES WHERE COURT RECORD ALREADY HAS
FORM QUALIFYING AS INDIGEMT, COURT POLICY MAY SUGGEST USE oMY
OF RESTITUTION DIRECTIVE. SOME COURYTS MAY ALSO CONSIDER USE

OF FORM UNDER OATH AUTHORIZED AT SECTION 19.2-355 FOR uSE IN
PROCEOURE FOR PAYHENT OF COSTS. RESTITUTION AMD FINES IN INSTALL-
MENTS. LOCAL COURY SHOULD DETERHINE ITS PREFERRED FORM. AND
CEFENSE COUNSEL BE REQUIRED TO COHMPLY JM EACH CASE.




Fo IV RESTITUTION

Forn RD-i
COMONLEALTH OF VIRGINIA
v.
Cast No.
TEFENDANT
RESTITUTION DIRECTIVE
PURSUANT 70 THE SENTENCIHG ORDER ENTERED 19

IN THE ABOVE-REFERENCED CASE. THE FOLLOWING SCHEME OF RESTITUTION SHALL BE
FOLLOWED IN THIS CASE, AMD INCORPORATED BY REFERENCE IMTQ THE SENTENCING ORDER, -

1. THE DEFENDANT RESIDES AT .

« TELEPHONE HUMBER « SOCIAL SECURITY
NUMBER . [EFEMDAHT 1S EMPLOYED BY , .

ADDRESS AND PHONE

2. THE COURT HAS DETERMIMED THE FOLLOWING TO BE COHMPEMSABLE VICTIMS:
{1)

AHOUNT OuEDs

{11}

AOUNT OWED S

CONTIHGENT OR SUBROGATED VICTINS:
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4,

THE COURT HAS ORDERED RESTIVUTION TO THE FOLLOWING:

[EFEMDANT HAS AGREED/BEEN ORDERED YO WAKE RESTITUTION ACCORDING TO THE
FOLLOWING SCHEDULE OF PATMENT AND/OR COMMUNITY SERVICE WORK.

ALL PAYMENTS SHALL BE BY CASH {IN PERSON OM.Y), CERTIFIED CHECK OR MONEY

ORDER, AND MADE PAYABLE 10 Q.ERK of CIRCUIT COuRY, .
[ADDRESST

DEFENDANT BY MIS SIGNATURE HERETO ACKNOMWLEDGES THAT THE RESTITUTION
ORDERED IS A PAIORITY DEBT ITEM. AHD IS CREATED AS A RESULT OF THE
OFFENSE FOR WMICH HE/SHE WAS BEEM COWVICTED, AND IS IN CONSIDERATION
OF THE TERWS OF PROBATION/PAROLE OF HIS SENTENCE, DEFEMSE COUMSEL BY
HIS SIGNATURE HEREOW ACKNOWLEDGES THAT HE HAS FULLY EXPLAINED THE
TERMS CONTAINED HEREIN YO THE DEFERDANT, AWD THE CONSEQUENCES OF FAIL-
URE TO PERFORM.
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6. THE COURT SHALL DISBURSE RESTITUTION PAYHENTS AS FOLLOWS:
- TO YHE MAMED VICTIN ACCORDING TO TERMS MOTED ABOVE.

I 70O THE NAMED VICTINS ACCORDING TO THE GENLRAL SYANDARDS
AND POLICIES AOOPYED BY THE COURT FOR PAYHENT OF RESTITY-
TION. .

DEFENDANT
ATTORNEY FOR DEFENDANY

ATTORNEY FOR
CommoNuE ALTH

APPROVED:

{Jubse}
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