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PREFACE 

A substantial number of inmates confined in our state and federal 
prisons face outstanding charges in other jurisdictions. Typically, 
those other jurisdictions will file II detajners" M:8inst suc·h inmates. - ' 

A detalner is a request by the demanding state that its law enforcement 
authorities be notified by the confining state when th,e inmate's sentence 
in the confining state is about to expire. The notification gives the de
manding state sufficient time to extradite the prisoner to its jurisdic
tion Ji it chooses to prosecute him on the outstanding charge. 

Prisoners subject to detainers have often had to suffer disabilities 
because of the detainers and have often experienced difficulty in ar- . 
ranging ior speedy trials on their outstanding charges. Recently, there 
has been considerable legal activity regarding thE) law of detainers, and 
the current state of the law is elaborate and complex. The following 
materials discuss the legal contours of the detainer problem, and ex
plore the way in which the legal process has responded ~o the difficult 
issues posed. Hopefully, the materials may shed some light on this 
murky area and may be of particular use to inmates subject to detain
ers and to the lawyer cl and law students representing them. 

One final word: After the manuscript had been completed, the 
Supreme Court handed down its decision in Braden v. 30th Judicial 
Circuit Court of Kentucky: 93 S. Ct. 1123 (1973), a decision very 
important to the law of detainers. Braden has been inserted as an 
"additional easel! at the end of the monograph, and the materials 
preceding it should accordingly be read in conjunction with the 
matter set forth in that case. 
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Professor of Law 
The University of Arizona 
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CHAPTER 1. BACKGROUND 

"Unconstitutional Uncertainty: A 'Study of the Use of 
Detainers" -Donald B. Shelton. University of Michi
gan Journal of Law Reform (Prospectus) 119 (1968) 
Reprinted by Permission. 

When an individual has been convicted of an offense and im
prisoned in one jurisdiction, other jurisdiqtions having outstanding 
charges against the prisoner often file what is known as a detainer 

_ or "hold order" with the confining institution. This detainer is de
fined as "a warrant filed against a person already in custody with 
the purpose of insuring that, after the prisoner has completed his 
present term, he will be available to the authority which has placed 
the detainer. lIOn its face, it is no more than a request for information. 
The procedure for filing such a request is very sirnple. When the 
prosecutor learns that the accused is being held in another juris
diction, he merely sends a letter of a copy of the warrant to the 
warden of the prison. As a matter of 11 courtesy", the warden will 
notify the requesting agency when the release of the prisoner is 
imminent. This procedure is used within a single state, betwe'en 

- states, and between a state and the federal government. If the 
~- -, --- ----.:, - prisoner is confined within the same state, he may be arrested 

upon r.Js release on the authority of the warrant alone. The filir.g 
of a detainer itself, however, does not grant any legal authority to 
detain. If the prisoner is confined in another state, the requesting 

_ . agency must still secure a court order to obtain c':lstody 9f him. 

;; . 

While the stated purposes and form of the detainer procedure 
appear to he innocent enough, it has, in practice, led to both poor 
penology and a denial of the prisoner's Tight to a speedy trial on 
the outstanding charges. To examine the effects of the detainer pro
cedure, the author conducted interviews with officials at three pris
ons-State P.rison of Southern Michigan (Jackson) at Jackson, Michi
gan; Indiana State Prison (Indiana) at Michigan City, Indiana; and 
the Federal Correctional Institution (Milan) at Milan, Michigan. 

The number of prisoners with detainers filed against them is 
extremely,high. Estimates range from twelve to twenty percent in 
state prisons to thirty percent in federal penitentiaries. Many of 
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these prisoners have more than one detainer filed against them. The 
outstanding charges range from traffic offenses to murder. But the 
number of detainers filed is a deeeiving figure .. Under the present 
system in most states, the filing of a detainer does not bind the re
questing agency in an.y way. It mayor may not prosecute the prisoner 
when he is released. After the prison notifies the agency of the immi
nent release of the prisoner, the prosecutor will decide whether he 
will take the man into custody or not. The prisoner wil.l not learn if 
he is really free or not until the time of his release. Often the prose
cutor never shows up. It is estimated that less than half of the filed 
detainers are ever exercised or even filed with any intention of being 
exerciSed. 

The question is why a prosecutor would go through the motions 
of asking a warden to notify him of the availability of a prisoner that 
he never intends to take into custody. The first answer is that it is 
common practice for many prosecutors to automatically file a de
tainer upon learning that an accused is imprisoned elsewhere. This 
decision is made without any regard to their eventual decision to 
prosecute. But the more basic answer, and the reason why this 
practice of automatic filing of detainers has developed, lies tn the 
effects a detainer has upon the prisoner. 

Prison Inequities 

In many states, a detainer prisoner is automatically ineligible 
for parole. This ineligibility is usually not statutory but rather is 

; . the result of the policy of state parole boards. The net effect is that 
detainer prisoners who are otherwise good parole risks may spend 
three or more times as long in prison as they would if a detainer 
had not been filed. In states where a system of indeterminate sen
tencing has been adopted, prisoners are normally eligible for parole 
at any time after the minimum term. But" many state parole eligibil
ity statutes are patterned after the federal requirement that a pris
oner complete one-third of his term. In both situa~ions, a parole 
board policy of disqualifying prisoners solely on the basis of a 
detainer stultifies the legislative scheme. Merely by the allegation 
of an offense the prosecutor has in effect tried, convicted, and 
sentenced the defendant to additional time in prison. The extreme 
case is not difficult to imagine. For example, John Doe was con
victed in state X of armed robbery and sentenced to fifteen years 

. - in prison. Under the laws of that state, he was eligible for parole 
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after five years. But a prosecutor in' state Y had a warrant against 
Doe for reckless driving and filed a detainer with the warden. Doe, 
who was otherwise a good parole ,risk, became ineligible for parole 
and spent an additional ten years in prison. At the end of his term, 
the prosecutor in state Y took Doe into custody. A court found him 
guilty of reckless driving and sentenced him to thirty days in jail. 

Variations of parole ineligibility are equally effective. In 
Indiana, the policy of the parole board is to grant only "custody" 
paroles to detainer prisoners. This is not parole at all. If the pris
oner is eligible in other respects. he is granted a parole conditioned 
upon the filing agency's exercise of its detainer. The agency is noti
fied that the prisoner is about to be released on parole. But i1 the 
agency does not secure a court order and does not SHow up to appre
hend the prisoner, he is never released. The detainer is unaffected. 
It continues to be in effect until the completion of the prisoner f s 
sentence. 

Other parole boards, however, allow ordinary parole to detainer 
prisoners. This is normal parole in the sense that it is not condi
tioned upon any action by the filing agency. The rationale of such a 
policy starts from the idea that once a man has been successfully 
rehabilitated, it is usel,ess and wasteful to keep him in prison. The 
parole board's 'duty is L;) evaluate the progress of his rehabilitation 
and return him to society when he is prepared to do so. Even if the 
prisoner is actually prusecuted and convicted on the outstanding 
charges, it is better from the standpoint of rehabilitation that he be 
allowed to begin his second sentence as early as possible. In 1955, 
the United States Board of Parole finally recognized the "nuisance 
detainer" problem and adopted a policy of granting parole to detainer 
if the prisoner was considered in other respects to ,be a good parole 
risk. Since that time the Board has granted an increaSing number of 
paroles to detailler prisoners. In fiscal year 1966-67, a total of 729 
were granted. A substantial number of prisoners (at least federal 
prisoners) with detainers filed against them have thus been found to 
be good parole risks. Indeed, even if only one such parole had been 
granted, it points out the fallacy of a system of arbitrary denials. 
Unless a parole board is willing to live with the fact that it is confin
ing some fully rehabilitated prisoners, such a system cannot with
stand analysis. Michigan grants both parole to detainer and custody 
p~role. Howev~r, even when ordinary parole is granted, the detainer 
prisoner is treated differently. At Jackson, prisoners ordinarily' 
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move from the prison proper to a minimum security "parole camp" 
for an adjustment period prior to their actual release on parole. 
Paroled detainer prisoners are never allowed. this adjustment 
measure and go directly from maximum security to the street: Such 
unequal treatment is certainly unjustifiable from a re~ab.ilit.ahv.e 
standpoint. But this denial of ~a.role camp at Jacks.on IS I~dlC!ahve 
of the multitude of other inequIhes that face a detamer prIsoner. 

The reason for such inequities within the prison lies in the . 
custodial classification of the detainer prisoner. Normally, a PrIS- . 
oner is classified in maximum, medium, or minimum custody based 
upon the seriousness of the crime for which he was convicted ~nd .the 
prison's estimate of his mental stability. In each of ~he thr~e msh- . 
tutions studied, the filing of a detainer places the prIsoner In .a maxI
mum custody classification. The rationalization is th~t the 'p~I~one~ 
then has more incentive to escape. The attitude of prIson offIcI.als IS 
that their primary duty is to confine the prisone~. Even acceptmg. 
that restricted view of the objective of a correctIonal system, theIr 
actions are illogical. The classification of detainer prisoners is 
made automatically without regard to the seriousness of the alleged 
crime or the prisoner's possible change in mental stability. No in
dividual evaluation is made. Such an arbitrary system is ~ased o~ 
two fallacious assumptions. The first is either that the prIsoner IS 
guilty of the outstanding charge or that even if h~ is".not, the char~e 

--- -itself provides an incentive to escape. The flaw m eIther alternahve 
. is obvious. Any assumption of guilt is anathema to our entire judi

cial system. And an assumption that the allegation of an offense 
provides an incentive to flee presumes such a universal distrust and 
lack of faith in our adversary process that individuals would rather 
become fugitives than stand trial on a charge of which they are inno
i..:ent. The second assumption made by prison officials is that the 
possibility of another term in prison so disco:lrages the prison~r 
that he is more likely to escape.' SUch reasonmg may be sound if 
the prisoner faces the possibility of a lengthy term., .but when the 
outstanding charge is minor, as in the reckless ~r~v:mg exaI?ple, 
it is not. It is ridiculous to assume that the possIbIlIty of thIrty 
days in jail will lead a man presently se~ving a fifteen y~a~ ter.m 
to escape. The point is that the assumptIons made by offICIals In 

classifying the detainer prisoner are not only fa~se; they are unnec
essary. Custodial classification of detainer prIsoners could and 
should be based upon the same individual evaluation process that 
was used to determine the original classification. 
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The ramifications of this custodial classification are extremely 
important. In each of the prisons studied, maximum security pris
oners are never. allowed outside the walls. They can never become 
trustys. They are ineligible for the farms and work camps or, for 
that matter, any job which requires outside activity. At Milan and 
Jackson the classification also means ineligibility for both work
release and study-release programs. (Indiana does not have such 
programs. ) Normal prisoners are occasionally allowed temporary 
"furloughs" in the event of a death in their immediate family. De
tainer prisoners, because of their classification, are even denied 
this small privilege. Prior to 1967, the vocational training buildings 
at :lvlilan Were uULb~Lie the walls so detainer prisoners could not re
ceive any of the training that is so essential to rehabilitation. The 
situation still exists in some federal prisons. 

Such restrictions on detainer prisoners obviously impair any 
rehabilitation planning by prison officials. The most they can do is 
use the inside facilities in an attempt to adjust the prisoner to the 
prison routine. Prison officials generally feel that it is useless to 
spend money attempting rehabilitation of a prisoner whose only future 
prospects may consist of being transferred from one prison to an
other. Even if the prison officials could effectively plan a rehabili
tation program under the present system, the task of motivating 
detainer prisoners is almost insurmountable. Their morale is under
standably very low. In each of the three institutions studied, officials 
felt that the filing of a detainer and the resulting ineligibilities made 
the prisoners uncooperative and! unable to adjust to the institutional 
life. There is no incentive for good behavior since the prisoner's 
custody classification is the worst it will ever be and there is little 
or no prospect of an early return to society. From a rehabilitation 
aspect, the detainer prisoner is an outcast. The man who is c~arged 
with an additional offense is denied both normal privileges durmg 
his imprisonment and any hope of re-entering society when he is 
suffiCiently rehabilitated to do so. He is naturally "filled with anxiety 
and apprehension and frequently does not respond to a training pro
gram." 

The denials which cause these psychological effects are not based 
upon the considered judgment of a court of law with its accompanying 
procedural protections. Nor are they based upon an objective and in
.dividual analysis of the prisoner or the charges against him. The 
Whole chain of events began with the some times frivolous and often 
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times thoughtless allegation of a single prosecutor. Indeed, in many 
instances the prosecutor who filed the detainer is no longer in office 
when the prisoner completes his discouraging and often prolonged 
sentence. The new prosecutor only'learns of the case when he re
ceives notification of the prisoner's imminent release. One may only 
speculate as to what motivated the prosecutor to file a, detatner in the 
first place. Perhaps a motivation is not desire to cause ·the multitude 
of inequities and ineligibilities that will result from his action. Per
haps it is merely the thoughtlessness of office routine or the political 
ins and outs of office holders that causes the filing of detainers which 
are never exercised. But regardless of the motivation, the fact is 
that the filing 01 a aetamer is the 'iJeglnnlng of a Pl'OC6SS that destroys 
any and every effort to establish a modern correctional systern. 

The Denial of Speedy Trial 

Upon notice12 that a detainer has been filed against them, many 
prisoners correspond with the filing agency in an effort to get some 
disposition of the charges. In the three prisons studied) officials fre
quently work with the prisoner in this effort and correspond with the 
agency, if the prisoner se desires. Often neither the prisoner nor 
the officials get any response from the agency. Even if a response is 
received, the prisoner's chances for an immediate trial are slim. In 
Indiana, only two ~o thrl;e percent of the detainer prisoners are ever 
returned for trial during their present term. Transfers for trial aSe 
also 2. rarity at Milan. nnder the present system in b6th prisons, 1 -
the prisoner remains in a state of uncertainty until it is time for his 
release. He can neither g~t a trial nor a dismissaL Only when he is 
released will he learn of the prosecutor's intentions. 

Some defendants have challenged the validity of such a ~ystem as 
a denial of their right to a speedy trial as guaranteed by the state or 
federal constitution. Most of the earlier cases held that the failure 01 
an agency to grant some disposition of the c'harges was not a violation 

12In Jackson and Milan, formal written notice of the filing of a detainer is 
immediately given to the prisoner. in Indiana, oral notice is given by the case 
workers. 

f t ! 

13Michigan has enacted legislation which deals with the return of detainer 
prisoners for trial. The situation at Jackson under this legislation is discussed 
infra. 
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of the defendant's right to speedy trial when. he was incarcerated on 
another charge. The rationale of these cases rested on four grounds. 
The first was that the speedy trial guarantee of the Sixth Amendm.ent 
to the U. S. Constitution was not made applicable to the states by the 
due process clause of the Fourteenth Amendment. Hence, the defend
ant could only rely on his rights under the state constitution. Many 
state constitutions refer to the right of speedy trial as arising at the 
time of the indictment or information. Thus when the detainer was P' 

filed on the basis of a complaint only, the defendant had no right 
which could be violated. This contention is now obsolete. In Klopfer 
v. North Carolina, 15 the Supreme Court held that the right to s'peedy 
trial is as iunaamelltal C:l.::; alli of the Si;.;:th AlTICl1dmcnt rights and is 
made obligatory on the states by the Fourteenth Amendment. The 
right to speedy trial in criminal cases arises under the federal con
stitution upon a formal complaint being lodged against the defendant.16 

In all detainer systems, the filing agency must bear the cost of 
returning the prisoner for triaL The agencies argued that the right 
to a speedy trial did not impose a duty upon them to incur such ex
penses. The fallacy of such an argument is obviou.~. First, it is 
certainly an axiom in our system that the prosecuting agency has the 

.-. responsibility of bringing the defendant to trail [sic]. It seems too 
obvious to have to explain this to law enforcement officers. As one 
court put it, "We will not put a price tag upon constitutional rights." 
Secondly, if the agency seriously intends to prosecute the defendant, 

.. :: ~ . - the question is not whether it must bear the expense but only when 
it must be borne. Even if the prisoner is forced to complete hi::; sen
tence before the requesting agency will prosecute, the agency must 
still pay the expenses of ret.urning him for trial. If the agency does 
not intend to prosecute the prisoner, then there is no reason for not 
.granting a dismissal of the charges. 

X.h~ third contention of the filing agencies was that the right of 
speedy trial was not violated since the agency could not insist as a 
matter of right that the prisoner be returned for triaL Under present 

. 
15386 U.S. 213 (1967). 

16Iva Ikuko Toguri D'Aguino v. United States, 192 F. 2d 338 (9th Cir. 
1951) Cert. denied 3-4:3 U.S. 935 (1952). While the court has not yet decided 
whether this interpretation of the Sixth Amendment right is also applicable 
to the states, the tendency in all of the due process cases has been to carry 
over the federal requirements full blown to the states.' 
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systems, the return of a prisoner for trial is a matter of comity be
tween jurisdictions. But this does not excuse the agency's failure to 
attempt to secur:e the prisonern s return. If the confining jurisdiction 
refuses to grant the request, tht9 agency may have done all it can do. 

. It is unlikely, however, that such a request would be refused. Con
fining jurisdictions have commonly released prisoners for trial, and 
some have even established an orderly procedure for their return. 
In each of the three institutions studied, prison offiCials indicated 
that disposition of the detainer, either by d:lsmissal or returnlng the 
prisoner for trial, was beneficial to the institution. The improvement 
in prisoner morale and the removal of maximum custody classifica
tion v:ill enable the prison to plan meaningful rehabilitation measures. 
In addition, prison administrators view detainers as a burdensome 
clerical headache. Certainly, these officials do not obj ect to the 
elimination of this "busy wor.k" . 

The final argument of the agencies was that the delay was due to 
the prisoner's own wrongdoing in committing the crime for which he 
was imprisoned. The easiest answer to this contention is that nor
mally it is not the prisoner's incarceration which has caused the de
lay. When it is determined that the agency could obtain the defendant's 
return for trial or that it has not attempted to obtain h:is return, it is 
the agency's failure to act that results in delay. This Iis not a situation 
where the defendant has purposely fled the jurisdlction to avoid trial. 
The agency knows where he is and knows that it may bring him back 
for trial whenever it so desires. But this a.rgument sl.ufers from more 
basic defects. First, it is illogical to allow other offenses to affect 
the defendant's constitutional rights with regard to the charged of
fense. It introduces a foreign and unrelated fact into the consideration. 
The rule limiting the introduction of e\· ~.:mce of prior offenses is the 
best example of how the courts have treated such an argument. Sec
ondly, the agencies' argument is based upon a limited notion of the 
p.urpose of t~e speedy trial requirement.,~It is not, only a determina
hon that ~oclety has an interest in seeing an end to the litigation. The 
speedy tnal guarantee also insures society that something is being 
done to redress the wrong which was committed. It is the people 
versus the defendant. It too has a right to a reasonably prompt judi
cial. determination of whether the defendant committed the offense. 
Soc.lety's right to a speedy trial-a right which the prosecutor is 
obllga~ecl to preserve-is more important than quibbling over whether 
~e delenclant has, in a theoretical sense, caused the delay. 

* * * 
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. Solutions 

..,. It is clear that the present ?ystem is unjust. Three uniform laws 
have bElen proposed to alleviate the problems caused by this system. 
The interstate act} for detainers between states or, between a state 
and the federal government, is called II Agreement '0t?- Detainers" 23 
and is proposed as a compact. The act requires prison officials to 
inform.' prisoners of detainers which are filed ~gainst them. A . 
prisoner may then file a formal request for tnal on the outstandmg 
charges. The confining jurisdiction agrees to grant temporary 
custody to the prosec.utor for the trial. If the filing jurisdiction 
fails to bring tne delenaant to trIal WIthin 180 days alter the request, 
the charges are dismissed with prejuldice in the filing sta~e and th.e 
detainer is no longer valid. Provision is made for ,extensIOn of thIS 
period upon a showing of good cause 1.n court with the defen~ant or 
his counsel present. To date, twenty states have enacted thIS agree
~ent.24 T he federal go·vernment has not become a party to it. The 
other two proposals deal with the disposition of intrastate detainers
those filed by local prosec.utors with a prison within the same state. 
One is the product of the Cm.U1cil of State Governments:5 ~nd the 
other is proposed by? the National Conference of CommlssIOne~s ?n 
Uniform State Laws . ..,6 The provisions of both proposals are SImIlar 

- ' . 

23Ccuncil of state C-overnments, Agr~ement on Detainers ?-9?8}: See Hand
book on Interstate Crime Control. (CounCll of State Governmems 1966), at 91. 

24See Cal. Penal Code § 1389 (West 1963); Conn. Gen. sta~. Rev. § 54-186 
(1958); Hawaii Rev. Laws § 250A-1 (Supp. 1965); Iowa Code § 759A.l (1966); 
Md. Ann. Code art 27 § 616A 1.1965); Mass. Gen. Laws, Special Acts 1965 Ch. 
892; Mich. Compo Laws § 780.601 (Supp. 1961); Minn. Stat. § 629.294 (Supp. 
1067); Mont. Rey. Codes Ann. § 94-1~01-1 (1963); Ne.b'Rev. sta~s. § 29.759 
(1963); N.H. Rev. Stat. Ann. § 606A (1959); N.~. Rev. Stat. § 2A:159A (Supp . 
1958); N.Y. Code of Crim. Proc. § 669b (McKInney 1957).: N.C. Gen. Stats. § 

148-89 (1965); Pa. stat. Tit. 19, § 1431 (1959); R.I. Sess. Law 1967 225A; S.C. 
- ··Code Ann. § 1'{-221 (Supp. 1965); Utah Code Ann. § 77-65-4 (1967); vt. stat. 

Ann. Cit. 28, § 1301 (1967); Wash. Laws 1967 Ch. 34 (The reference to Rhode 
Island is apparently erroneous. Ed.) 

25See note 23 supra, at 116. 

26National Conference of Commissioners on Uniform State Laws, 
Uniform Mandatory Disposition of Detainers Act (1958). 
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-·-~-"·1---to tho'se of the interstate act except that the time in which aprisoner 

., must be brought to trial is reduced to 90 days.27 Acceptance of these 
.: proposals has been slow. Some states already had similar intrastate 
. legislation before the acts were prop?sed and are reluctant to change. 

. , 

"!' '". 

- , 
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Such legislation is undoubtecUy the first step toward a solution of 
the detainer problem but it is not the complete answer. The Michigan 
experience with the interstate agreement hal? shown that it does not 
eliminate inequities within the prison. The custodial classification is 
still automatically made upon the filing of a detainer and remains in 
effect at least until trial or dismissaL If the defendant is convicted 
on the outstandmg Charge and concurrent serVlce of sentence is not 
allowed, a second detainer is filed to get custody of the prisoner when 
he is eventually released and the same ineligibilities attach. 

The Michigan experience with its own intrastate acts also casts 
doubt on the proposal's effectiveness in solving the speedy trial prob
lems created by detainers. The Michigan act provides for a 180 day 
limitation. Under it the number of detainers on file has sharply de
creased. However, local prosecutors have succeeded in circumvent
ing the limitation simply by not filing their detainers until shortly 
before the prisoner is scheduled to be released. Thus, in addition to 
the ordinary problems caused by delay, the defendant is without any 
notice that charges are outstanding against him. The same type of 

,_, ____ tactic is possible under any of the proposed uniform acts. 

The proposed legislation is an excellent starting point for rem
edying the problems cau.sed by the indiscriminate use of detai.ners. 
But the speedy trial pT.·obiem can.oply be effectively resolved if a 
further provision is enacted. To prevent prosecutor..s from circum
venting the statute by last minute filing, the act should require 
juri.~dictions with outstanding charges agabst a prisoner to file 
their- detainer'S' within a statutory time aiter they have notice of the 
imprisonment of the defendant. Failure to do so should be adequate 
grounds for dismissal. Such a requirement is not unduly harsh. It 

27 The Council of State Governments proposal does not suggest a spe:· 
cific limitation but leaves it to the individual state legislature to decide 
what is a reasonable time. The Commissioners on Uniform State Laws' 
proposal also provides that if prison officials fail to notify the prisoner 
of a detainer within one year, the charges are dismissed with prejudice. 
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.- -----;-.,-wou1cf only insure the defendant's right to a speedy trial and force 
, the 'prosecutor to perform his obligations. Furthermore, as the 

r": ' 
Michigan experience indicates, the problem of prison inequities is 

. not solved under the proposed legislation. The 'only answer to this 
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situation seems to be reform within the prison system. Unless the 
rehabilitative aspect of criminal correction is to be completely 
abandoned, prison officials must adopt a reasonable program of . 
parole eligibility and custodial classification based upon the objec
tive evaluation of the prisoner and not upon the whim of a distant 
prosecuting attorney. 

Note 

Another excellent introduction to detainers may be found in 
Jacob & Sharma, Justice After Trial: Prisoners' Need for Legal 
Services in the Criminal-Correctional Process, 18 Kan. L. Rev. 
493" 579-89 (1970). 
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.-. Council of State Governments, 

Agreement 011 Detainers 

TEXT OF THE AGREEMENT ON DETAINERS 

The contracting states solemly agree that: 

Article I 

The party states find that charges outstanding against a prisoner, 
detainers based on untried indictments, informations or complaints, 
and difficulties in securing speedy trial of persons already incarcer
ated in other jurisdictions, produce uncertainties which obstruct 
programs of pdsoner treatment and rehabilitation. Accordingly, it 
is the policy of the party states and the purpose of this agreement to 
encourage the expeditious and orderly disposition of such charges 
and determination of the proper status of any and all detainers based 
on untried indictments, informations or complaints. The party states 
also find that proceedings with reference to such charges and detain
ers, when emanating fro1:1 another jurisdiction, cannot properly be 
had in the absence ot cocperaUve procedures. It is the further pur
pose of this agreement to provide such cooperative pro~edures. 

Article II 

As used in this agreement: 

(a) II State" shall mean a state of the United States; the United 
States of America; '21 territory or possession of the United States; 
the District of Columbia; the Commonwealth of Puerto Rico. 

(b) II Sending state" shall mean a state in which a prisoner is 
incarcerated at the time that he initiates a request for final disposi
tion pursuant to Article ill hereof or at the time that a request for 
custody or availability is initiated pursuant to Article IV hereof. 

(c) "Receiving state" shall mean the state in which trial is to 
be had on an indictment, information or complaint pursuant to 
Article III or Article IV hereof. 

12 
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Article ill 

(a) Whenever a person has entered upon a term of imprisonment 
in a penal or correctional iristitution of a party state, and whenever 
during the continuance of the term of imprisonment there is pending 
in any other party state any untried indictment, information or com
plaint on the basis of which a detainer has been lodged against the 
prisoner, he shall be brought to trial within one hundred eighty days 
aiter he shall have caused to be delivered to the prosecuting officer 
and the appropriate court of the prosecuting officer t S jurisdiction 
written notice of the place of his imprisonment and his request for a 
Ilnal dispul:).i.L.iull Lo Le made 01 Lhe indictment, iniormation or com
plaint: provided that for good cause shown in open court, the prisoner 
or his counsel being present, the court having jurisdiction of the mat
ter may grant any necessary or reasonable continuance. The request 
of the prisoner shall be accompanied by a certificate of the appro
priate official having custody of the prisoner, stating the term of 
commitment under which the prisoner is being held, the time already 
served, the time remaining to be served on the sentence, the amount 
of good time earned, the time of parole eligibility of the prisoner, 
and any decisions of the state parole agency relating to the prisoner. 

(b) The written notice and request for final disposition referred 
. : to in paragraph (a) herl80f shall be given or sent by fhe prisoner to 

__ . ____ .1:!te warden, commissioner of corrections or other official having 
- . custody of him .. who shall promptly forward it together \uith the cer

tificate to the appropriate prosecuting official and court oy registered 
or certified mail, return receipt requested. . 

(c) The warden, commissioner of corrections or other official 
having custody of the prisoner shall promptly inform him of the source 
and contents of any detainer lodged against him and shall also inform 
him of his right to make a request for final disposition of the indict-

-"_ ,ment, information or complaint on which the detainer is based. 

(d) Any reSluest for final disposition made by a prisoner pursuant 
to paragraph (a) hereof shall operate as a request for final disposition 
of aU untried indictments, informations or complaints on the basis of 
which detainers have been lodged against the prisoner from the state 
t~ :vhose p.rosecllting official the request for final disposition is spe
CIfIcally dIrected. The warden, commissioner or corrections or 
other official having custody of the prisoner shall forthwith notify all 
appropriate prosecuting officers and courts in the several jurisdictions 
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within the state to which the prisoner's request for final disposition 
is being sent of the proceeding being initiated by the prisoner. Any 
notification sent pursuant to this paragraph shall be accompanied by 
copies of the prisoner's written notice, request; and the certificate. 
If trial is not had on any indictment, information or complaint con
templated hereby prior to the return of the prisoner to .the ol'iginal 
place of imprisonment, such indictment, information or complaint 
shall not be of any further force or effect, and the court shall enter 
an order dismissing the same with Prejudice. 

.;.,~ (e) Any request for final disposition made by a prisoner pursu-
ant to paragraph ~a) hereot shaH also be deemed to be a waiver of 
extradition with· respect to any charge or proceeding contemplated 
thereby or included therein by reason of paragraph (d) hereof, and 
a waiver of extradition to the receiving state to serve any sentence 
there imposed upon him after completion of his term of imprison
ment in the sending state. The request for final disposition shall 
also constitute a consent by the prisoner to the production of his 
body in any court where his presence may be required in order to 
effectuate the purposes of this agreement and a further consent 
voluntarily to be returned to the original place of imprisonment in 
accordance with the provisions of this agreement. Nothing in this 
paragraph shall prevent the imposition of a concurrent sentence if 
otherwise permitted by law. 

(f) Escape from custody by the prisoner subseque:lt to his 
execution of the request for tinal disposition referred to in para
graph (a) hereof shall void the request. 

Article IV 

(a) The appropriate officer of the jurisdiction in"which an un
tried indictment, information or complaint is pending shall be en
titled to have a prisoner against whom he has lodged a detainer and 
who is serving a term of imprisonment in any party state made. 
available in accordance with Article V (a) hereof upon presentation 
of a written request for temporary custody or availability to the ap
propriate authorities of the state in Which the prisoner is incarcer
ated: provided that the court having jurisdiction of such indictment, 
information or complaint shall have duly approved, recorded and 
transmitted the request: and provided further that there shall be a 
period of thirty day.~ .after receipt by the appropriate authorities 
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before the request be honored, within which period the governor of the 
sending state may disapprove the request for tempo~ary custody.or 
availability, either upon his own m?tion or upon motIon of the prIsoner. 

(b) Upon receipt of the officer's written .r~quest ~s provid~d in 
paragraph (a) hereof: the app~?priat~ authont:e.s havmg .~he pnsoner 
in custody shall furnlsh the Oil.lCer WIth a certifIcate stafmg the term 
of commitment under which the prisoner is being held, the time al
ready served, the time remaining to be served on, t~e. s.entence, th~ 
amount of aood time earned, the time of parole elIgIbIlIty of the prIS
oner and ~ny decisions of the state parol e agency relating to the 
pris~ner. Said authorities sir!lultaneously shall furnish all oth81" o~fi
cers and appropriate courts in the receiving state who l?dged ?etaIn
ers against the prisoner with similar certificates 8..nd wl.th notIces. 
j'nforming them of the request for custody or availability and of the 
reasons therefor. 

(c) In respect to any proceeding made possible by this Article, 
trial shall be commenced within one hundred twenty days of the ar
rival of the prisoner in the receiving state, but for good cause shown 
in open court, the prisoner or his counsel being present, the court 
having jurisdiction of the l:J.atter may grant any unnecessary or rea-
sonable continuance. < 

(d) Nothin.g contained in this Article shall be construed to 
deprive any prisoner of any right which he may have to contest the 
legality of. his delivery as provided in paragraph (a) hereof, but 
such delivery may not be opposed or denied on the. grou~d that the 
executive authority of the sending state has not affIrmatIvely con
sented to or ordered such delivery. 

(e) If trial is not had on any indictment, information or com-
. plaint contemplated hereby prior to the prisoner' s be~ng returned 
to the original place of imprisonment pursuant t? ArtIcle V (e) 
hereof, such indictment, information or complaInt shall not be ~f 
any further force or effect, and the court shall enter an order dIS
miSSing the same with prejudice. 

Article V 

(a) In response to a request made under Article III or Article .. 
IV hereof, the appropriate authorlty in a sending state shall offer 
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"t6 deliver temporary custody of such prisoner to tlie appropriate 
authority in the state where such indictment, information or com
plaint is pending against such person in order that speedy and ef
ficient prosecution may be had. If the request for final authority 
is made by the prisoner, the offer of temporary custody shall 
accompany the written notice provided for in Article III of this 
agreement. In the case of a federal prisoner, tht: appropriate 
authority in the receiving state shall be entitled to temporary cus
tody as provided by this agreement or to the prisoner's presence 
in federal custody at the place for trial, whichever custodial ar
rangement may be approved by the custodian. 

(b) The officer or other representative of a state accepting 
an offer of temporary custody shall present the following upon 
demand: 

(1) Proper identification and evidence of his authority to 
act for the state into whose temporary custody the prisoner 1S..,tO be 
given. 

(2) A duly certified copy of the indictment, information or 
complaint on the basis of which the detainer has been lodged and on 
the basis of which the request for temporary custody of the prisoner 
has been made. 

(c) If the appropriate authority shall refuse or fail to accept 
temporary custody of said person, or in the event that an action on 
the indictment, information or complaint on the basis of which the 
detainer has been lodged is not brought to trial within the period 
provided in Article III or Article IV hereof, the appropriate court 
of the jurisdiction where the indictment, information of complaint 
has been pending shall enter an ol'der dismissing the same with 
prejudice, and any detainer base¢! ~hereon shall cease to be of any 
force or effect. 

(d) The temporary custody referred to in this agreement shall 
be only for the 'purpose of permitting prosecution on the charge or 
charges contained in one or more untried indictments, informations 
or complaints which form the basis of the detainer or detainers or 
for prosecution on any charge or charges arising out of the same 
transactions. Except for his attendance at court and while being 
transported to or from any place at which his presence may be 
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regularly used for persons awaiting prosecution. 

(e) At the earliest practicable time consonant with the purposes 
of this agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or"while the 
prisoner is otherwise being made available for trial as required by 
this agreement, time being served on the sentence shall continue to 
run but good time shall be earned by the prisoner only if, and to the 
extent that, the law and practice of the jurisdiction which imposed 
the sentence m::y alIo'.v. 

(g) For all purposes other than that for which temporary custody 
as provided in this agreement is exercised, the prisoner shall be 
deemed to remain in the custody of and subject to the jurisdiction of 
the sending state and any escape from temporary custody may be 
dealt with in the same manner as an escape from the original place 
of imprisonment or in any other manner permitted by law. 

(h) From the time that a party state receives custody of a priS
oner pursuant to this agreement until such prisoner is returned to 
the territory and custody of the sending state, the state in which the 
one or more untried indictments, informations o!' complaints are 
pending or in which trial is being had shall be responslble for the 
prisoner and shall also pay all costs of transporting, caring for, 
keeping and retu.;.'ning the prisoner. The provisions of this para
graph shall govern unless the states concerned shall have entered 
into a supplementary agreement providing for a different allocation 
of costs and responsibilities as between or among themselves. 
Nothing herein contained shall be construed to alter or affect any 
internal relationship among the departments, agencies and officers 

, of and in the government of a party state, "or betwee:q a party state 
~d its subdivisions, as to the payment of costs, or responsibilities 
therefor. 

Article VI 

(a) In determining the duration and expiration dates of the time 
perio"ds provided in Articles III and IV of this agreement, the ·run
ning of said time periods shall be tolled whenever and for as long 
as the prisoner is unable to stand trial, as determL.'1ed by. the court 
having jurisdiction of the matter. 
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• • . ----- (b) No provision of this agreement, and no remedy made avail-
able by this agreement, shall apply to any person who is adjudg:ed to 
be mentally ill. 

Article VII 

Each state party to this agreement shall designate an officer 
who, acting jointly with like officers of other party states, shall 
promulgate mles and regulations to carry out more effectively the 
terms and provisions of this agreement, and who shall provide, 
Within and without the state, information necessary to the effective 
operation 01 this agreement. 

Article VIII 

This agreement shall enter into full f01'ce and effect as to a 
party state when such state has enacted the same into law. A state 
party to this agreement may withdraw herefrom by enacting a 
statute repealing the same. However, the withdrawl of any state 
shall not affect the status of any proceedings already initiated by 
inmates or by state officers at the time such withdrawal takes ef
fect; nor shall it affect th(~ir rights in respect thereof. 

Article IX 

This agreement shall be liberally construed so as to effectuate 
its purposes. The provisions of this agreement shall be severable 
and if any phrase, clause, sentence or provision of this agreement 
is declared to be contrary to the constitution of any party state or 
of the United States or the applicability thereof to any government, 
agency, person or circumstance is held invalid, the validity of the 
remainder of this agreement and the applicability thereof to any 
government, agency, person or circumstance shall not be affected 
thereby. If this agreement shall be held contrary to the constitution 
of any state party hereto, the agreement shall remain in full force 
and effect as to the remaining states and in full force and effect as 
to the state affected as to all severable matters . 
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According to the Council of State Governments (36 West 44th 
Street, New York, New York 10036), which maintains an updated 
list of jurisdictions that have become party to the Agreement, 
the ~ollowing States were signatories as of June, 1971: Arizona, 
Arkansas, California, Colorado, Connecticut, Delaware, Hawaii, 
Idaho, Iowa, Kansas, Maine, Maryland, Massachusetts, Michi
gan, Minnesota, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, I"{eVLJersey, New Mexico, New York, North Carolina, 
North Dakota, Ohiu, Ol'egun, Pennsylvania, South Carolina, Ten
nessee, Utah, Vermont, Virginia, Washington, West Virginia, 
Wisconsin, Wyoming. In addition, the District of Columbia and 
the Federal Government have recently entered into the ~reement. 

19 

1::: ~,,:.::-:=; .,:- ~ .• '_ 
,,' .-' .... --~-- "., .---_.-

" - ,.... ..... "'-

..... -.. ..... , . .-_--_. -- ------- ~- ... -, --"~ 



-', 

• 
CHAPTER 2. JUDICIAL RECOGNITION OF THE RIGHT TO 

SPEEDY TRIAL 

CASE: Smith v. Hooey, 393 U. S. 374 (1969) 

Mr. Justice Stewart delivered the opinion of the Court. 

In Klopfer v. North Carolina, 386 U. S. 213, this Court. held that, 
by virtue of the Fourteenth Amendment, the Sixth Amendment right 
to a speedy trial is enforceable against the States as "one of the most 
basic rights preserved by our Constitution. tt Id., at 226. The case 
before us involves the nature and extent of the obligation imposed 
upon a State by that constitutional guarantee, when the person under 
the state criminal charge is serving a prison sentence imposed by 
another jurisdiction. 

In 1960 the petitioner was indicted in HarriS County, Texas, 
upon a charge of theft. He was then, and still is, a prisoner in the 
federal penitentiary at Leavenworth, Kansas. 2 Shortly after the 
state charge was filed against him, the petitioner mailed a letter to 
the Texas trial court requesting a speedy trial. In reply, he was 
notified that" he would be afforded a trial within two Weeks of any 
date [heJ might specify at which he could be present." Thereafter, 
for the next six years, the petitioner, "by various letters, and more 
formal so-called 'motions, til contin~ed periodically tc ask that he 
be brought to trial. Beyond the response already alluded to, the State 
took no steps to obtain the petitioner's appearance in the Harris 
County trial court. Finally, in 1967, the petitioner filed in that court 
a verified motion to dismiss the charge against him for want of prose
cution. No action was taken on the motion. 

The petitioner then brought a mandamus proceeding in the Supreme 
Court of Texas, asking for an order to show cause why the pending 
charge should not be dismissed. Mandamus was refused in an informal 
and unreported order of the Texas Supreme Court.' The petitioner then 

2 
On May 5, 1960, the sheriff of Harris County notified the warden at 

Leavenworth ,that a warra~t ,for the petitioner's arrest was outstanding, and 
asked for notice of "the muumum release date. If That date is apparently 
January 6, 1970. 
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sought certiorari in this Court. After inviting and receiving a brief 
from the Solicitor General of the United states, 390 U. S. 937, we 
granted certiorari to consider the constitutional questions this case 
presents. 392 U. S. 925. ' 

In refusing to issue a writ of mandamus, the Supreme Court of 
Texas relied upon and reaffirmed its deciSion of a year earlier in 
Cooper v. State, 400 S. W. 2d 890. In that case, as in the present 
one, a state criminal charge was pending against a man who was an 
inmate of a federal prison. He filed a petition for a writ of habeas 
corpus ad prosequendum in the Texas trial court, praying that he be 
broughc before Lile couri. LU1' Lelal, U1' that the charge against him be 
dismissed. Upon denial of that motion, he applied to the Supreme 
Court of Texas for a writ of mandamus. In denying the applicq.tion, 
the court acknowledged that an inmate of a Texas prison would have 
been clearly entitled to the relief sought as a matter of constitutional 
right, but held that"a different rule is applicable when two separate 
sovereignties are involved." 400 S. W. 2d, at 891. The court viewed 
the difference as "one of power and authority. 11 Id., at 892. While 
acknowledging that if the state authorities were "ordered to proceed 
with the prosecution. ,. and comply with certain conditions speci
fied by the federal pri.3on authorities, the relator would be produced 
for trial in the state r.:ourt," id., at 891, it nonetheless denied re
lief, because it, i:.hoUf~ht "[t]he true test should be the power and au
thority of the state unaided by any waiver, permission or act of 
gr::l.ce of any other authority." Id." at 892. Four Justices dissented, 
expressing their belief that "where the state has the power to afford 
the accused a speedy trial it is under a duty to do so. II Id., at 893. 

There can be no doubt that if the petitioner in the present case 
had been at large for a six-year period following his indictment, and 
had repeatedly demanded that he be brought to trial, the State would 
have been under a constitutional duty to try him. Klopfer v. North 
Carolina, 386 U. S., at 219. And Texas concedes that if during that 
perioq he had been confined in a Texas prison for some other state 
offense, its obligation would have been no less. But the Texas Su
preme Court has held that because petitioner is, in fact, confined in 
a federal prison, the State is totally absolved from any duty at all 
under the constitutional guarantee. We cannot agree. 

The historic origins of the Sixth Amendment right to a speedy 
trial were traced in some detail by The Chief Justice in his op'~nion . 
for the Court in Klopfer, 386 U. S., at 223-226, and we need not 
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review that history again here. Suffice it to remember that this 
constitutional guarantee has universally been thought essential 
to protect at least three basic demands of criminal justice in 
the Anglo-American legal system: "[1] to prevent undue and 
oppressive incarcertation prior to trial, [2J to minimize anxiety 
and concern accompanying public accusation and [3 J to limit the 
possibilities that long delay will impair the ability of an accused 
to defend himself." United states v. Ewell, 383 U. S. 116, 120. 
These demands are both aggravated and compounded in the case 
of an accused who is imprisoned by another jurisdiction. 

At first blush it might appear that a man already in prison 
under a lawful sentence is hardly in a position to suffer from 
"undue and oppressive incarcertation prior to trial. IT But the 
fact is that delay in bringing such a person to trial on a pending 
charge may ultimately result in as much oppression as is suf
fered by one who is jailed without bail upon an untried charge. 
First, the possibility that the defendant already in prison might 
receive a sentence at least partially concurrent with the one he 
is serving may be forever lost if trial of the pending charge 
is postponed. Secondly, under procedures now widely pl'acticed, 
the duration of his present imprisonment may be increased, and 
the conditions under which he must serve his sentence greatly 
worsened, by the dependency of another criminal charge out
standing against him. 8 

8See, e.g., Evans v. Mitchell, 200 Kan. 290, 436 P. 2d 408 (holding that 
Kansas hao no duty to bring to trial a person serving a 15-year sentence in 
a Washington prison, although the pendency of the Kansas charge prevented 
any possibility of clemency or conditional pardon in Washington and made it 
impos~ible for the prisoner to take part in certain rehabilitation programs 
or to bet:;:)me a trusty in the Washington prison). The existence of an out
standing criminal charge no longer automatically makes a prisoner ineli
gible for parole in the federal prison system. 28 CFR § 2.9 (1968); see Rules 
of the United S~ates Board of Parole 17-18 (1965). But as late as 1959 the 
Director of the Federal Bureau of Prisons wrote: "Today the prisoners with 
detainers are evaluated individually but there remains a tendency to consider 
them escape risks and to assign them accordingly. In many instances this 
evaluation and deciSion may be correct, for the detainer can aggravate the 
escape potentiality of a prisoner.!f Bennett, "The Last Full Ounce,11 23 Fed
eral Probation, No.2, at 20, 21 (1959). See also Note, Detainers and the Cor
rectional Process, 1966 Wash. U.L.Q. 417, 418-423. 

22 

, -
, . 

.-~ 

-. 

: .... --

. . . 
And while it might be argued that a person al~ead~ 111 prIson 

would be less likely than others to be affected by arunety and 
concern accompanying public accusation, II there. is reason to 
believe that an outstanding untried charge (of WhICh even a c.on
vict may, of course, be innocent) can have full~ as depresslve 
an effect upon a prisoner as upon a person who IS at lar~e: Cf. 
Klopfer v. North Carolina, supra, at 221-222. I~ the opmlOn of 
the former Director of the Federal Bureau of Pnsons, . 

11 [I]t is in their effect upon the pris~ner and our at
tempts to rehabilitate him that detamers are most 
corrosive. The strain of having to serve a sentence 
with the uncertain prospect of being taken into the 
custody of another state at the conclus~on interferes 
with the prisoner's ability to tak~ .maxlI~um a~van
tage of his institutional opp~rtun:tles: Hl~ a~let~ . 
and depression may leave hIm WIth lIttle 111chnatlOn 
towards self-improvement. II 

Finally, it is seU·-evident that "the possibilities t?at lo~,g 
delay will impair the ability of an accused to defend hlmse~f 
are markedly increased when the accused is incarcerated m 
another jurisdiction. Confined in a prison, perhaps far from 
the place where the offense covered by the ~~tstandin,g ~charge 
allegedly took place, his ability to cvnfer WltIl potenbal. de
fense witnesses, or even to keep track of their whe.reabouts, 
is obviouslY impaired. And, while "evidence an.d wltnesse~ " 
disappear, memories fade} and events lose ther: persp~ctIve, 
a man isolated in prison is powerless .to exert hls own mves: 
tigative efforts to mitigate these erOSIVe effects of the passat>e 
of time. 

Despite all these considerations, the Texas Supreme 
Court has said that the State is under .n.o duty eyen to attempt 
to bring a man in the petitioner's posltIon.to tnal., ~ecause 
tl[t]he question is one of power and authonty and IS In no :,:y 
dependent upon how or in what manner the federal S?Verelt>nty 
may proceed in a discretionary way under the doctrme of __ 
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• __ • ..... th'nk the Texas court was mis-' 

comity).l Yet Texas concedes that if.it did make an effort to secure 
a federal prisoner's appearance, he would, in fact, "be produced fo~ 
trial in the state court. n This is fully confirmed by the brief that the 
Solicitor General has filed in the'present case: 

"[T]he Bureau of Prisons would doubtless have.made the pris
oner available if a writ of habeas corpus ad prosequendum had 
been issued by the state court. It does not appear, however, that 
the State at any point sought to initiate that procedure in this case. "1'3 

llCooper v. state, 400 S. W. 2d 890,892. The only other basiS suggested 
by the Texas Supreme Court for its denial of rAlief in Cooper 'was the expense 
that would be involved in bringing a federal prisoner to trial, the court noting 
that a directive of the Federal Bureau of Prisons provided that "satisfactory 
arrangements for payment of expenses (must be) made befQre the prisoner is 
actually removed to the place of trial. 1'Id., at 91. But the expense involved 
in effectuating an occasional writ of habeas corpus ad prosequendum would 
hardly be comparable to what is required to implement other constitutional 
rights, e. g., the appointment of counsel for every indigent defendant. Gideon 
v. Wainwright, 372 U. S. 335. And custodial as well as transportation expenses 
would also be incurred if the State brought the petitioner to trial after his fed
eral sentence had run. If the petitioner is, as the State maintains, not an in
digent, there is nothing to prevent a fair assessment of necessary e}"'Penses 
against him. Finally, the short and perhaps the best answer to any objection 
based upon expense was given by the Supreme Court of Wisconsin in a case 
nuch like the preser>..! one~ l'W'e will not put a price tag upon constitutional 
rights. "State ex rel. FreJenberg v. Byrne, 20 Wis. 2d 504, 512, 123 N. W. 
2d 305, 310. ,. 

1Q 
~"That brief also states: 
1!It is the policy of the United States Bureau of Prisons to encourage the 

expeditious disposition of prosecutions in state courts against federal pris
oners. The normal procedure under which production is effected is pursuant 
to a writ ad prosequendum from the state court. Almost invariably, the United 
States has complied with such writs and extended its cooperation to the state 
authorities. The Bureau of Prisons informs us that remov'als are normally 
made b,r. United states marshals, with the expenses borne by the state author
ities. In some instances, to mitigate the cost to the State, the Bureau 01 
Prisons has removed an ilm1ate to a federal facility close to the site of 
prosecution. In a relatively small number of instances, prisoners have been 
produced pursuant to 18 U. S. C. § 4085, which provides in part: 

1'Whenever any federal prisoner has been indicted, informed against, or 
convicted of a felony in a court of record of any State or the District of Co
lumbia, the Attorney General shall, if he finds it in the public interest to do 
so, upon the request of the Governor or the executive authority thereof, and 
upon the presentation of a certified copy of such indictment, information or 
judgment of conviction, cause such a person, prior to ,his release, to be ,_ 
transferred to a penal or correctional institution within sllch State or District. II 
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By a parity of reasoning we hold today that the Sixth Amend
ment right to a speedy trial may not be dispensed with so lightly 
either. Upon the, petitioner's demand, Texas had a constitutional 
duty ~o make a diligent, good-faith effort to bring him before the 
HarrIS County court for trial. 

The order of the Supreme Court of Texas is set a'side and 
~he ca~e is re~and:d to that court for further proceeding~ not 
InconsIstent WIth this opinion. 

It is so ordered. 

Mr. Justice Black concurs in the opinion and judgment of the 
Court, but he would make it absolutely clear to the Supreme Court 
of Texa~ th,at so far ~s the federal constitutional question is con
cer?~d Its Jud~ment IS set aside only for the purpose of giving the 
p~tItI.oner a trIal, and that if a trial is given the case should not be 
dIsmIssed. 

Mr. Justice White, concurring. 

I join the opinion of the-Court, understanding its ~ emand of the 
case "for further proceedings not inconsistent with this opinion" to 
le~ve. open the ultimate question whether Texas must dismiss the 
crImmal proceedings against the pptitioner. The Tex?s court's 
~rroneous rel.iance on the fad of incarcertation elsewhere prevented 
It ~ro:n reac,hmg the other fa~ets of this question, which may now be 
adjudicated m the manner permitted by Texas procedure. 

Separate opinion of Mr. Justiceliarlan. 

I agree that a ,State may not ignDre a -criminal. accused's request 
~o ~e ~ro.ught to trIal, merely because he is incarcerated in another 
JUrISdIctIon, but that it must make a reasonable effort to secure his 
presence for trial. This much is required by the Due Process Clause 
of the Fourteenth Amendment, and I would rest decision of this case 
on that gr.ound, and not on llincorporationll of the Sixth Amendment's 
~peedy trIal ~rovision into the Fourteenth. See my opinion concurring 
m the result m Klopfer v. North Carolina, 386 U. S. ~13, 226 (1967). 

f . I believe, ho:we.ver, that the State is entitled to more explicitness 
rom us as to what IS to be expected of it on remand that what is 

26 

. . 
. conveyed merely by the requirement that further proceedings not be 
"inconsistent with this opinion." Must the charges against petitioner 
be dismissed? Or may Texas now secure his presence and proceed 
to try him? If petitioner contends that he has been prejudiced by the 
nine-year delay, how is this claim to be adjudicated? . 

This case is one of first impression lor us, and decides a ques
tion on which the state and low-ar federal courts have been divided. 
Under these particular circumstances, I do not believe that Texas 
should automatically forfeit the right to try petitioner. If the State 
still desires to bring him to trial, it should do so forthwith. At 
trial, if petitioner m~.lu_'s a prin1a facie showing that he has in fact 
been prejudiced by the state's delay, I would then shift to the State 
the burden of proving the contrary. 

CASE: Coleman v. United States, 442 F. 2d 150 (D. C. 1971). 

PER CURIAM: 

Arrested on July 1, If166, appellant was released on bond the 
following day after a preliminary hearing in the Court of General 
Sessions. An indictment was returned on August 15. In the interim, 
on July 28, 1966, arpellftnt was arrested for shoplifting in Mary
land. On December 21 ht, was convicted of that charge and sen
tenced to three years in the Maryland House of Corrections, to 
which he was committed on December 22. His criminal jacket 
contains a letter, dated October 25, 1966) from the Sheriff of 
Prince George's County, Maryland, to the D. C. authorities, re
porting appellant's detention in the county jail pursuant to his 
'~t. On January 18, 1967, appellant:s bOUd was forfeited and 
a bench warrant was issued by the District of Colum1;>ia District 
Court. On January 26, the warrant was sent to the Maryland 
House of Corrections, and four days later a detainer was formally 
lodged. 

Some ten months later, by a letter to the United States Attor
ney, dated December 2, 1967,' appellant requested that he be brought 
to trial for the D. C. robbery charge pending against him. Several 
weeks thereafter, on January 19) 1968, the United States Attorney 
filed a writ of habeas corpus ad prosequendum which was granted 
by the Maryland correctionai authorities. Appellant was then re
turned to the D. C. jail. He was arraigned on February 23; counser 
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.. - -was'"appointed on the 26th; and a motion to dismiss for lack of a 
., speedy trial was made on March 18. At the April 5th hearing before 

the District Court, the motion was denied. 

•• 

The total time elapsing between arrest and the dismissal hearing 
was 626 days, or approximately 21 months .. 

Appellant alleges, and our examination cOLiirms, that the .' 
major cause of the delay here arose from appellant's incarceration 
in Maryland which began only 26 days after his preliminary hearing. 
Although the Government knew of his presence there at least as 
early as October, 1966 (when the Prince George's County Sheriff 
informed the District authorities of appellant's whereabouts), no 
effort was made to secure his re~rn for tnal until January, 1968. 
Apparently, appellant's letter to the United States Attorney request
ing trial was the impetus for the Government's eventual seeking of 
the appropriate writ of habeas corpus ad prosequendum. But for 
appellant's request, there is no indication that the Government in
tended to move toward prosecution until the culmination of appel
lantt s three-year Maryland sentence. 

The Supreme Court, faced with speedy trial claim's in which 
the accused was incarcerated outside the prosecuting jurisdiction 
for another crime, has recently taken a dim view of governmental 
'mwillingness to press for expeditious prosecution of such defend
-ants. Dickey v. Florida, 398 U. S. 30,90 S. ct. 1564, 26 L. Ed. 2d 

. 2,? (1970); Smith v. Hooey, 393 U. S. 374, 89 S. Ct. 575, 21 L. Ed. 
2d 607 (1969). 

Despite recognition of the harmful impact that delays in prose
cution may have on individuals who are imprisoned for another 
crime while awaiting trial, there remains some disagreement 

, whether ihe burden lies with the prosecutor or the accused to miti
gate the hardship by pressing for a speedy triaL 10 Those favoring 
t?e ~ar~ument -that the intial responsibility to demand a speedy trial 
lIes wIth the accused, reason that he may well conclude that a stale 
Government case is to his benefit. He might even have reason to 
hope the Gover!lment will eventually dismiss the indictment on its 
own motion. For these reasons, so the argument goes, in the 

10 
The . following art.icles offer good discussions of the demand problem 

and anal!SlS o~ the leadmg cases from the federal circuits: Note, The Right 
to a Speed! rr:-rlal, 2~ stan. L. Rev. 476, 478-480 (1968); Note, The Right to a 
Speedy Cnmmal TrIal, 57 Colum. L. Rev. 846, 852-855 (1957). 
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absence of a1~emalld it will be assumed that the accused consented 
to the delay. Those who disagree with this approach contend that 
the responsibility to prosecute lies with the prosecutor, not the ae
cused. The demand rule is also criticized as inconsistent with the 
doctrine that courts will indulge every reasonable presumption 
against the waiver of constitutional rights. See Dickey v. Florida, 
supra, 398 U. S. at 48-50, 90 S. Ct. 1564.12 

Here, the judge presiding at the hearing on dismissal for lack 
of a speedy trial seemed to be of the opinion that appellant's failure 
to demand to be tried at an earlier date constituted a waiver of his 
Sixth Amendment right. Whatever the contours of the demand rule) 
we cannot agree on the basis of this record that appellant's inac
tion now robs his claim of merit. The trial judge based his' decision 
on the premise that appellant was represented by counsel while he 
was in Maryland and, therefore, any decision appellant made was 
one arrived at intelligently with professional advice. Over appel
lant's strenuous assertion that he was not represented by counsel 
at that time, the court reasoned that, since counsel was provided 
at the preliminary hearing in the Court of General Sessions, that 
same attorney must have continued to represent him at all perti
nent times thereafter. Although such continuous representation 
is mandated by the Criminal Justice Act, we are familiar with 
those shortcomings in the practical operation of the statutE? 

* * 'to: 

Insofar as the court's finding of waiver was based on the 
assumption that appellant acted upon, or with meaningful access 
to, the advice of counsel, .... it was in,..err.or ... And,without counsel, 

11 . 
See, e.g., United States ex reI Von Cseh v. Fay, 313 F.2d 620, 623 

(2d Cir. 1963)j Collins v. United states, 157 F~ 2d 409,410 (9th Cir. 1946). 

12Both Smith v. Hooey and Dickey were cases in which the accused had 
made numerous demands to be tried and, therefore~ the Court was only 
called on to decide what the prosecutor's obligations were upon such a de
mand. As pointed out by Justice Brennan in his concurring opinion in Dickey, 
those cases cannot be read as deciding that the defendant "is not entitled to 
a speedy trial unless he demands it at the time of the delay. II Dickey v. 
Florida, supra, at 40, 90 S.ct. at 1570. 
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• we have no basis for assuming tha.t ~ppellant had either the ability 

or the information15 on which to make an intelligent and voluntary 
waiver of his right to a speedy trial.16 Furthermore, we think 
that by its failure to offer any explanation or justification for the 
delay, the Government has tacitly assumed full responsibility for 

'~- . 

it here.17 . 

The Government rests its case on appeal solely on the issue of 
possible prejudice to the accused. Its single position is that the evi
dence of guilt is so overwhelming as to negate any inference of 
prejudice to appellant in the preparation of his defense. See Harling 
v. United States, 130 U. 8. App. D. C. 327, 330-331,401 F. 2d 392, 
395-396 (1968), cert. denied, 393 U. S. 1068, 89 S. ct. 725, 21 
L. Ed. 2d 711 (1969) (While a "slight showing of possible prejud~ce 
* * * might have entitled defendant to relief * * *, fI 'here there was 
not "even a wisp of prejudice. "); Taylor v. United States, 99 U. S. 
App. D. C. 183, 186, 238 F. 2d 259; 262 (1956) (The case against 

15See, e.g., Pitts v. State of North Carolina, 395 F.2d 182,187 (4th Cir. 
1968)i United States v. Reed, 285 F. Supp. 738,741 (D. D. C.1968) ("Clearly 
there can be no waiver of the right to a speedy trial where * * * (the defendant 
is powerless to assert his right because of imprisonment, ignorance and lack 
of legal advice. "). ' 

16 Johnson v. Zerbst, 304 U.S. 458,464,58 S.Ct. 1019,.82 L.Ed. 1461 .. 
(1938). Our conclusion OD this point is not a rejection of the procedure sug
gested by the Americ::m Bar Association in its Standards Relating to Speedy 
Trial. Under these standards, if the accused is serving a term of imprison
ment, the prosecutor has the option either to undertake to obtain the prisoner's 
immediate presence for trial or to "cause a detainer to be filed with the offi
cial having custody of the prisoner and request him to so advise the prisoner 
and to advise the prisoner of ·his right to demand trial. " ABA Project on Mini
mnn: Standards for Criminal Justice, Standards Relating to Speedy Trial § 3.1(a) 
ApPIi-oved Draft, 1968). On this record, however, we have no basis for apply
ing such a rule since the Government has failed to show that appellant was 
properly notified and advised of his right to demand trial. 

17We note in passing that recently the Second Circuit has in promulgating 
supervisory rules regarding speedy trial, rejected altogether the demand rule. 
Second Circuit Rules Regarding Prompt Disposition of Criminal Cases, Rule 
S (Jan. 5, 1971). These rules also reject the ABA's suggestion regarding the 
use of detainers (see Note 16 supra). Rule 5(f) requires the prosecutor to 
seek expeditious prosecution of defendants incarcerated in other jurisdictions 
in every case. 
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appellant was "weak. IT Had it been "overwhelming", a different 
result might have been reached.). 

In its brief, the Government's review of. the facts demonstrf~tes 
that its confidence in the guilt of the accused depends almost entIrely 
on the testimony of 11r. Valentine. It is his assertion-that appellant 
was the same man whom he had chased into the alley-that provides 
the foundation for the prosecution's case. While we are satisfied that 
his testimony was sufficient to send this case ~o the jury, we are not 
so sanguine as is the Government that it demonstrates guilt so un
equivocally that no occasion for prejudice due tlO the lengthy delay 
could have arisen. 

* * * 
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CHAPTER 3. THE "FEDERAL COURT MAZE" 

CASE: Lawrence v. Blackwell, 298 F. Supp. 708 (N. D. Ga. 1969) 

EDENFIELD, District Judge. 

This case presents important questions concerning the effect of 
state detainers on the right of federal prisoners to a speedy trial 
under the Sixth Amendment. The case is brought as a class action 
by several inmates at the united States PenItentiary in Atlanta, each 
of whom allegedly has criminal charges pending against him in one 
or more state courts. The state defendants have each filed detainers 
against these inmates pursuant to the outstanding state charges. 
These detainers are filed with the Sheriff of Fulton County, Georgia, 
and in the records office of the Atlanta federal penitentiary. 

These prisoners seek to represent the class of Atlanta peniten
tiary inmates with state charges outstanding for at least the length 
of time they have been pending against the named plaintiffs. Because 
of previous actions in the case, Plaintiffs Lawrence, Crosby, and 
Martell, and those individuals representing Jeffersoa County and 
Dallas County, Texas, and Pima County, A!'i~ona, have been strick
en as parties. 

Plaintiff Allen is currently serving a six-year federal sentence 
imposed in June, 1966. He has had Florida charges continuously 
pending against him for grand larceny since 1965. Plaintiff Harmon 
has been in continuous federal custody since a two-year sentence was 
imposed in April, 1967. Since May,1903, fie has had a pending 
Florida charge for breaking and entering and grand larceny. Plaintiff 
McClelland is serving a federal sentenc'e imposed in August, 1966. 
In December, 1965, McClelland was charged by Florida authorities 
with forgery, and in July, 1966, with cheating and swindling by the 
State of Georgia, all of which are still pending. Plaintiff Raines is 
in federal custody pursuant to an eight-year sentence levied in June, 
1966. In September, 1966, he was charged with escape in North 
Carolina, a charge still pending. Plaintiff Schwartz is serving a 
three and one-half year sentence, given in September, 1967, and 

. has outstanding a fraudulent check charge by Fulton County, Georgia, 
as well as a charge of cheating, swindling, and unlawfully disposing 

32 

16 
I 
I 

I 
J, 

-'·of mortgaged property, filed by Houston County, Georgia, and a 
charge of forgery by the State of Alabama. All of these prisoners 
have detainers issued against .them, pursuant to state charges, 
except Raines, who has a "fugitive warrant!! against him, and all 
except Plaintiff Allen allege affirmative action.in seeking a speedy 
trial. Plaintiffs ask for declaratory and injunctive :relief for them
selves and their class, under 28 U. S.C. § 2201, 5 U. S. C. § 702, 
and 2 U. S. C. § 1983. Specifically, they ask this court to declare 
that the restrictions imposed upon them at the federal penitentiary 
because of the detainers violate their constitutional rights and ask 
that their enforcement be enjoined. They also ask for a declaration 
that the pending detainers are null and void and that an injunction 
be issued forbidding defendants from "filing, giving effect to, hon
oring, pursuing or enforcing in any manner or m.ethod the detainers 
now pending against plaintiffs and the criminal charges represented 
by said detainers." The defendants do not deny the existence of the 
pending state charges or the plaintiff's demands for a speedy trial. 

Plaintiff's allegations are met by summary judgment motions 
filed by the United States and by the defendant States. The brief of 
the United States seeks to justify the prison restrictions imposed 
because of the outstanding state detainers. The States argue that 
the court lacks juriE: iiction over them and that federal prisoners 
have no constitutional right to a speedy trial on state charges. 

I. JURISDICTION OVER STATES 

The states of Texas, Florida, Alabama, and North Carolina 
are beyond the jurisdiction of this court, absent a special provi
sion. The plaintiffs urge that Rule 4(d) (7) of the Federal Rules of 
Civil Procedure permits service of process either in the manner 
prescribed by federal law or in "the manner prescribed by the law 
of the state in which the district court is held." Therefore, they 
contend that the Georgia long-arm statute, Ga. Code § 24-113. 1, 
can be used to secure jurisdiction of the non-resident defendants. 
While Rule 4(d) (7) does permit the use of applicable state laws, 
the court holds that the Georgia long-arm statute cannot be used 
to secure the necessary service of process over the representa
tives of the states outside Georgia. 

33 
.~,: ... 

'. 
< 



First, it overtaxes the imagination to conceive that the long
arm statute was designed to cover situations such as this one. The 
statute itself provides that: 

tt A court of this state may exercise personal jurisdic
tion over any non .,.resident or his executor or administrator, 
as to cause of action arising from any of the acts, ownE:~,r
ship, use or possession enumerated in this section, in the 
same manner as if he were a resident of the State, if in 
person or through an agent, he 

I' (a) Transacts any l.>Usiness within this State; or 

If(b) Commits a tortious act within this State, except 
as to a cause of action for defamation of character arising 
from the act; or 

"(c) Owns, uses or possesses any real property 
situated within this State." 

Plaintiffs argue that subsection (a) is satisfied because the out-of
state defendants are involved in the business of apprehending the 
plaintiffs and work through the Sheriff of Fulton County, who, as 
their agent, accepts their detainers. This interpretation of sub
section (a) stretches the normal meaning of "business" out of all 
proportion. Plaintiffs cite not authority to support their unusual 
construction and the court can think of none. Plaintiffs also urge 
that subsection (b) of § 24-113. 1 is satisfied since the defendants 
breached a duty by failing to bring the plaintiffs to trial. They 
contend that a common law tort is not necessary only a breach of 
a duty making defendants liable in damages-yet they have nowhere 
in their complaint asked for damages. Any harm to the plaintiffs 
here comes from the inaction of the defendants, none of which was 
"within this State". Moreover, the court cannot conceive that a 
state's failure to grant a speedy trial is a "tortious act" within 
the purpo~e and intent of the statute. Plaintiffs also argue that 
the Sheriff of Fulton County, who accepted the defendant's detain
ers, could be served as the agent of the defendants. But, the 
Sheriff does not become an agent for purposes of service simply 
by recognizing the existence of a state's intent to secure custody 
of a prisoner now in another jurisdiction. 
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Nevertheless, failure to secure jurisdiction of these defendants 
is not fatal to the plaintiff's action. As will become evident, the 
court will not compel any action by these defendants but merely de
clare the rights of the plaintiffs in an action in which the court 
clearly has jurisdiction. It will be left to other courts to effectuate 
these rights. 

n. RIGHT TO SPEEDY TRIAL FOR FEDERAL PRISONER 
ON STATE CHARGE AND REMEDY 

TO EFFECTUATE THE RIGHT 

* * * 
The court has no doubt that Smith v. Hooey is controlling in the 

instant action. This court's problem is to effectuate a remedy which 
will best perfect the right granted by Smith v. Hooey. The court will 
first discuss the impact of that holding on the detainer system 
employed at the Atlanta federal penitentiary. 

1. Impact of Smith v. Hooey on Use of Detainers to Limit 
Prisoner Privileges. 

Plaintiffs contend 'that the detainers lodged agaimit them pursu
ant to their outstanding state charges limit their eligibility for pa
!"ole, remove their opportunity: if found guilty, to have their state 
sentences run concurrently with their federal service; require them 
to live in more restricted quarters than other prisoners; negate 
partiCipation in pre-release work details or transfer to minimum
custody institutions; and adversely affect rehabilitative efforts. 

It appears from the record that feqeral prisoners with detain
ers agaiI).st them hav:e·more restricted privileges. 

* * * 
Plaintiffs launch a broadside at the entire detainer system, 

contending it amounts to cruel and unusual punishment and a de
privation of due process. In response, the United States urges that 
the restrictions placed on federal prisoners with outstanding de
biners come within the discretionary authority of the Attorney 
General, under 18 U. S. C. § 4001, and the Bureau of Prisons, 
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under 18 U. S. C. § 4042, and are justified, since vocational train
ing is difficult if a prisoner faces an indeterminate sentence in the 
future; custody must be more restrictive since a prisoner is a 
greater escape risk if he faces a lengthy future sentence; detainers 
are bad risks for work release and unescorted furlough programs; 
and a release program is difficult to plan because of the prospect 
of arrest by other authorities. However, the Government stresses 
that it does not deny parole consideration to detainers and will 
regularly grant them parole if they are otherwise good risks. The 
court notes that by regulation, the existence of detainers no longer 
aut01X'~atically precludes federal parole consideration. 28 C. F. R. § 

2. 9 (1963). 

While the state detainers placed on these plaintiffs restrict 
their privileges, the court cannot declare those restrictions per 
se capricious. The prison authorities have made the judgment, 
based on experience and expertise, that prisoners with detainers 
warrant more restrictive treatment. Even if we might disagree, 
the court cannot quarrel with their judgment, for the administra
tion of the prisons is within the purview of the Executive, not the 
JudiCial, branch. The courts will only intervene in cases of ex
treme hardship. Tabor v. HardWick, 224 F. 2d 526 (5th Cir., 
i955), dismissed, 350 U. S. 890, 75 S. Ct. 148, 100 L. Ed. 784 
(1955); see also, ReGS v. Blackwell, 409 F. 2d 362, 5th Cir., 
March 21, 1969. This is not a judicial excuse for failure to act. 
Rather, the court's reluctance to intervene goes to the heart of 
the checks and balances of our federal system. Whatever the 
court's personal views, we'would be exceeding our constitutional 
function were we to substitute our opinion for the considered judg
ment of the prison authorities. What is re81ly in question here is 
the detainer system which leads to the above restrictions, and 
while the system has certain.unsatisfactory results, .it serves a 
useful function in a federal system. Thes-e r£sults, however un
satisfactory from a rehabilitative standpoint, do not rise to the 
level of an extreme and unreasonable hardship, under ordinary 
circumstances. 

However, certain modifications in this judgment are necessary 
to effectuate the right extended in Smith v. Hooey. We hold that if 
the states involved have not made a "diligent, good-faith effore' to 
bring the prisoners to trial within a reasonable time after this 
order, the Atlanta federal penitentiary authorities must remove 
the restrictions flowing from these detainers. This court cannot 
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permit the unreasonable delay of the defendants to continue the 
effectuation of restrictions on these prisoners, which would not 
otherwise be imposed. Of course, if certain restrictions are 
imposed for reasons independent of the detainers, they would be 
unaffected by this order. What amounts to a lack of good-faith 
effort to bring these prisoners to trial will vary with such cir
cumstances as the docket load in the state courts. Therefore, 
it would be unwise for the court to establish a specific period of 
time within which trial must be held. The prison authorities 
should check with the defendants shortly after receipt of this 
order to make certain the states are taking steps to docket the 
cases for trial, as well as make perioaic reviews of their prog
ress thereafter. When diligence is lacking, the prison authori
ties must then permit these prisoners to enjoy the privileges to 
which they would otherwise be entitle:1, absent the detainers. The 
court does not state that the restrictions are per se unreasonable. 
The court only holds that if the right extended in Smith v. Hooey 
is to be given content, a state's continued failure to make a good
faith effort to secure prisoners a speedy trial on state charges 
must not result in continuance of prison restrictions flow.ing from 
these charges. 

2. Impact of Smith v. Hooey on Underlying Indictments. 

. .... __ . _ While Smith v. Hooey clearly establishes a right to speedy 
trial for federal prisoners with pending state charges; jt gives 
precious little practical guidance to the lower courts abuLlt the 
effectuation of that right. The Supreme Court simply remanded 
the case to the Texas Supreme Court for IIfurther proceedings 
not inconsistent with this opinion. " The Texas Court's only duty 
may be to set aside its judgment denying petitioner's right to a 
speedy trial, "for the purpose of giving the petitioner a trial, 
and that if a trial is given the case should not be dismissed." 
This is the view taken by Mr. Justice Black in his concurring 
opinion in Hooey. The Court's opinion may purposely "leave 
open the ultin~ate question whether Texas must dismiss the 
criminal proceeding against the petitioner", as Mr. Justice 
White suggests in his concurrence. He felt that since the Texas 
courts had denied the existence of a right to speedy trial, they 
never reached the question of an unconstitutional delay. Yet an
other possible reading of the majority opinion is that the Texas 
courts will have to immediately release the petitioner, due to 
all: unreasonable nine-year delay in trial. Mr. Justice Harlan's 
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separate opinion presents the only concrete guidance for the lower 
courts. He states that Texas did not automatically forfeit the right 
to try the petitioner, but that if Texas still wished to try him, it 
"should do so forthwith. At trial, if petitioner makes a prima facie 
showing that he has in fact been prejudiced by the State's delay, I 
would then shift to the State the burden of proving the.contrary." 

Despite the uncertainty created by the Supreme Court's opinion, 
we hold that the plaintiffs have the following remedies to effectuate 
their right to a speedy trial: The state defendants are under a con
stitutional obligation to make a diligent, good-faith effort to try the 
plaintiffs within a reasonable time. Defendants will not automatically 
lose the right to bring the plaintiffs to trial, if they act within a rea
sonable time, but at their trials, the plaintiffs may raise their prior 
denial of a speedy trial. It will be for the state trial courts to decide 
what the plaintiffs must shew to merit dismissal of their indictments.2 

. 2. Courts are ~pl~t ,on whether actual prejudice must be ;,hown or delay in 
trIal IS per se preJudiclal. Courts have stated on numerous occasions that the 
!rere passage of time does not amount to the denial of the Sixth Amendment's 
right to speedy trial. Taylor v. United States, 238 F. 2d 25;) (DCA, 1956). 
Whether the delay amounts to an unconstitutional deprivathm depends upon 
circumstances, for ordinary expedition, not mere speed, is essential. United 
States v. Ewell, 383 U. S. 116, 86 S. Ot. 773, 15 L. Ed. 2d 627 (1966); Reece 
v. United States 337 F.2d 85~ (5thCir., 1964). Many courts specificaJly state 
that a delay must be prejudicial in the preparation of a defense to merit dis
missal of charges. Mann v. United States, 113 U.S. App. D.C, 27, 304 F.2d 
39~ (1962), cert. denied, 371 U.S. 896, 83 S.Ct. 194, 9 L.Ed. 2d 127 (1962); 
Umted States ~,,' Beard" 381 F.2d 329 (6th.Cir . .,,1967). Several courts have 
enumerated factors to be used in deciding whether a denial of speedy trial has' 
ensued, such as the length and reason for the delay, its prejudice to the de
fendant, and any possible waiver of the right; United'StatB'S v. Owens-Corning 
Fiberglas Corp., 271 F. Supp. 561 (N. D. Cal., 1967); Buatte v. United States-
350 F.2d 389,394 (9th Cir., 1965), cert. denied, 385 U.S. 856, 87 S .. Ct. 104: 
17 L. Ed. 2d 83 (1966). Yet, there are some decisions which seem to hold that' 
the ?el.a~ in tri~i may be so substantial by itself that it is either prima facie 
pre~udlCIal, Umted States v. SimI'i.ons, 338 F.2d 804 (2d Cir., 1964), cert. 
deme,d, 380 U.~ .. 983, 95 S. ct. 1352, 14 L. Ed. 276 (1965), or requires no 
s~owmg of prejUdICe at all. United States v. Lustman, 258 F. 2d 475 (2d 
Clr., 1958), cert .. denied, 358 U. S. 880, 79 S. Ct. 118, 3 L. Ed. 2d 109 (1958). 
Also see language 111 Reece v. United States, supra, which indicates that 
cases of pe,r se u~lreas~n~~leness may arise. Application of the appropriate 
standard wlll, at least lllihally, however, be a question for the state trial 
court, and therefore this court expresses no view on the controversy. 
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.. "H the defendants do not make the effort required by Smith v. Hooey 
to bring the plaintiffs to trial, appropriate courts in the states may 
grant either post-conviction relief, following belated convictions, 
or pre-conviction relief, after the states have permitted a reason
able time to elapse without movement toward trial. Considerations 
of federalism and lack of jurisdiction over the state defendants pre
clude recourse to this court for either pre- or post-cotwiction re
lief. Moreover, this court does not conceive that under S'mith v. 
Hooey it can now either dismiss the state indictments or hold an 
independent hearing on the possible prejudice arising from the de-

. . lays in trial. 

<'; • 

Several factors have Inrluenced our decision. First, in the 
federal system, motions to dismiss the indictment for unnecessary 
delay in trial are addressed to the trial court. Rule 48(b} of the Fed
eral Rules of Criminal Procedure; Terlikowski v. United States, 379 
F. 2d 501 (8th Cir., 1967), cert. denied, 389 U. S. 1008, 88 S. Ct. 
569, 19 L. Ed. 2d 604 (1967); United States v. McWilliams, 82 U. S. 
App. D. C. 259, 163 F. 2d 695 (1947).3. Considerations of federalism 
and peculiar state statutes on the question of speedy trial make this 
rule particularly appropriate in cases, such as this one, where a 
state charge is pending. A state trial judge, not a federal district 
court, should initially decide the question of denial of the right to 
speedy trial. A second cor.sideration in our decision was the com
mon practice of federal C\)u:rts, in the pre-Smith v, Hooey era, to 
permit prisoners to raise the speedy trial question at the state court 
level when they were actu!llly tried. Henderson v. Circuit Court, 
supra; Bistram v. People of State of Minnesota, 330 F. 2d 450 (8th 
Cir., 1964); State of Maryland v. Kurek, 233 F. Supp. 431 (D. Md., 
1964); Evans v. County of Delaware, Commonwealth of Penn., 390 
F. 2d 617 (3d eir., 1968), cert. denied, 3$)3 U. S. 873, 89 S. Ct. 164, 

3. Despite a dictum in Frankel v.Woodrough, 7 F. 2d 796 (8th Cir., 1925), 
that the right to a speedy trial can only be enforged through mandamus to com
pel a trial, the great majority of federal cases recognized that a defendant may 
secure a dismissal of chal~ges for an lmreasonable delay. Petition of Provoo, 
17 F. R. D. 183 (D. Md., 1955), afftd., 350 U. S. 857, 76 S. ct. 101, 100 L. Ed. 

~1 (1955). There are, of course, other motions which might be available pur
suant to right to speedy trial, in addition to a motion to dismiss. Annot., 58 
A. L. R., 1510 (1929); Fowler v. Hunter, 164 F. 2d 668 (10th Cir., 1947), cert. 
denied, 3330.S. 868, 68S.Ct. 785, 92L.Ed.1146(1948). 
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21 L. Ed. 2d 143 (1968). Smith v. Hooey should not change this 

practice. , ~r. 

. . in Smith v. Hooey requires a different re.sult 
ThIrd, n?t?mg . e laintiffs to raise the speedy tnal 

from our decIsIon t~ reqUlr t lP 1 for in that case the Supreme 
. t th state tnal cour eve, t th ISsue a .. e . . to the Texas Supreme Cour, ra er 
Court remand~d the p~ht:~n~~ment of whether the right to speedy 
than make an mdepen en. JU 0 ·t would seem particularly 
trial had been violat.ed. In ~~r ~::~' t~e question of dismissal of 
inappropr~at~ for this f cou~e ~ivation' of the right to a speedy trial, 
the state mdlCtments or ~p "l..,~ ~..,t to .Ll..~~ couTt's jurisdiction. 

-4--h d +~_r'ln"Y'\t-(""I ,..,~ ........ ro" SUJJJC\.,., l..u.J.P 9 2d 
whon wG ::::J.'-.~ ........ ,u ... ..:> ........ "'.; decision in May v. Georgia, 40 F. 
Fourth, the Fifth Cnc,:"lt s Mn h 20 1969, is relevant. In that 
203, No. 27049, 5th Clr., . a.rc 20-~ear sentence in the Florida 
case the appella~t was ser~mg ~ 1962. He was indicted by 
penitentiary, which be1~~5In Ju fhree counts of robbery. He con-
Georgia in F~br~ary, , on trial was violated by Georgia's 
tended that hIS nght to a speted~ The Fifth Circuit found Smith 
four-year failure to prose~u e md · ded the case to the dis-

a controllIng an reman 
v. Hooey, supr, . if th' appellant had made the requisite 
trict court to deterr:-,nne e d trial. The Court stated that if 
demand upon GeorgIa for spee Y th a ellant's motion must be 
sufficient de~and had be~:h~afd~eor:iaPfo try him within a reason
granted, sub.J~ct to th~ rlo °an's se arate opinion in Smith v. 
able time, CItIng JustIce

l 
Harl 'd nceP that in the instant case we 

, ' pra This is c ear eVI e ld -Hooey, su. . . . .' the indictments nor ho Olir 
should not, at least Im~lal~y, :;~::~ssfrom the delay in triaL Rather, 
own hearing on t~e preJudl~e t t fhe plaintiffs, if they do so within 
the states may. stIll proce~ t'~:~s a state trial is afforded, the 
a reasonable tIme. At suc 1 h t. 
Fift-h Circuit made it clear, as have we, t a . 

"Nothing said herein precludes appellant from a~tempt-
. at a state trial on these charges that he as 
~ng to Sh?~rced by the state's delay. But we do not in any 

een ::e::s: how such issue, if raised, should.be :es~~ved, 
~~in:thaf to the state trial judge for determInatIon. 
May v. Georgia, supra, at 205 of 409 F. 2d. 

. t must be resolved. Nothing the court has 
Several furthe.rpoml.s able to plaintiff Schwartz, since his own 

said in this order :s ~pp IC th t h has made any demand for a speedy 
allegations do not llldlcate a e 
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, 'trial on the states involved. It is clear that the plaintiff must take 
affirmative action to secure a speedy trial before he can argue its 
denial. United States v. Gladding, 265 F. Supp. 850 (S. D. N. Y., 
1966). "The requirement of a demand stresses that the right to a 
speedy trial is not designed as a sword for defendant's escape, but 
rather as a shield for his protection." Note, The Right to a Speedy 
Criminal Trial, 57 Col. L. Rev. 846, 853 (1957). ' 

Additionally, it appears that plaintiff Raines has an escape 
warrant charge against him. According to the North Carolina de
fendants, a fugitive warrant rather than a detainer has been placed 
against Rahles. Howev81', allY dlHerences between an escape war
rant and a detainer cannot permit North Carolina to avoid the dili
gence required by Smith v. Hooey, supra, if they intend to try 
Raines for his alleged escape. While this court, because of juris
dictional problems, cannot enforce Raines' right to a speedy trial 
even if no such dilig(~nce is used and he is later convicted by North 
Carolina, an appropriate court in North Carolina would be open to 
him. Moreover, if the State fails to make a good-faith effort to 
try Raines within a reasonable time, any prison restrietions stem
ming'directly from the fugitive warrant must be terminated by 
Atlanta prison authorities. The court is hopeful that North Carolina, 
as well as the other great states named as defendants here, will be 
moved by the clear dictate of Smith v. Hooey tv mak~ diligent steps 
to afford plaintiffs a speedy trial within a reasonable time. 

Plaintiffs have asked fur a class action. However, it appears 
to the court t.bCj.t. a class action would be impro!ler in this c,aseJ since 
the obligation 'of the states and the penitentia'ry authorities is de
pendent upon notice to the states of the requisite need for a speedy 
trial. Yet, the m'smbers of the class plaintiffs seek to represent 
may have detainers lodged against them by states not represented 
in this proceeding., who would thereforehavs-no notice of this 
order. They obviously could not be expected to make a diligent, 
good-faith effort to bring their detainer s to trial. Therefore a class 
action is inappropriate and the relief afforded plaintiffs shall be 
purely personal. A class action is not necessary to the effectuation 
of plaintiff s r rights. 

The state defendants' motions to dismiss and the Government's 
motion to dismiss or grant summary judgment are denied. 
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'-CASE: Kane v. Virginia, 419 F. 2d 1369 (4th Cir. 1970) 

BUTZNER, Circuit Judge: 

In these consolidated appeals, federal and Virginia prisoners, 
claiming denial of the right to speedy trials, seek writs of habeas 
corpus to bar prosecutiol:<'5 evidenced by detainers lodged against 
them by other states. We hold that after a prisoner has exhausted 
available state remedies, he may be afforded this relief. 

I. 

Michael G. Kane, a prisoner serving a five-year sentence at. 
the federal penitentiary in Marion, illinois, alleges th'e following 
facts: On October 13, 1966 a police officer of the City of Newport 
News, Virginia, filed a detainer at the federal prison charging 
Kane with grand larceny by check. Between April and December 
1967, Kane wrote the officer three times requesting a speedy 
trial and withdrawal of the detainer. He received no reply. 

Kane then turned to th,= Virginia. courts for relief. On April 2, 
1968, he filed a "Motion for a Quick and Speedy Triar' in the state 
trial court asking th:::.t he be returned immediately to Newport News 
for trial. He received no answer to this motion. On June 28, 1968, 
he petitioned the Supreme Court of Appeals of Virginia for dismis- - .. 
sal of the charge against him and removal of the detainer on the 
ground that he had been denied a speedy trial. On October 16, 1968, 
the Court summarily denied relief because Kane's motion did not 
present a justiciable issue. 

Meanwhile, on September 17, 1968, Kane wrote ,to the Governor 
of Virginia. He related his efforts to obtain a speedy trial and stated 
that his detainer disqualified him from participation in a study re
lease program. The letter was forwarded to the Newport News prose
cutor, who, on September 30, 1968, wrote Kane stating that he would 
not authorize withdrawal of the detainer and that "it is the intention of 
the authorities of this city to prosecute you on the charge as soon as 
you are available to be taken into our custody fre~ of federal charges. " 

Kane then filed a petition for a writ of habeas corpus in the Unit
ed States District Court for the Eastern District of Virginia, which 
denied his application on October 30, 1968. 
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--------'- - Dale H. Sutherland is a federal prisoner in the District of Co-

lumbia Penitentiary at Lorton, Virginia. Early in 1966, offic~.rs of 
-' A1ll1e Arundel COWltY., Maryland, filed a detainer against him based 

on an indictment for storehouse breaking. S"ince 1966, Sutherland 
has mailed various papers to the Circuit Court of Anne Arundel 
County including requests for discovery, a speedy trial, and a writ 
of habeas corpus to obtain dismissal of the charges. In June 1966, 
the judge informed Sutherland that these motions and petitions can
not be heard until he is returned to Anne Arundel County. 

Sutherland then sought dismissal of the charges in the United 
States District Courts :tor the District of Maryland and the Eastern 
District of Virginia. Both denied relief, and Sutherland has appealed 
from the judgment entered in the Eastern District of Virginia. 

Clifford E. Perry, a Virginia prisoner, complains of detainers 
filed by authorities in Maryland and Florida. He alleges the follow
ing facts concerning the Maryland detainer: In February of 1966, 
Montgomery County police filed a detainer against him for house
breaking and larceny. In April 1967, Perry requested a speedy 
trial, but an administrative assistant of the trial court informed 
him that he would have to arrange for his own transportation from 
the Virginia prison to Maryland. 

__ '" ___ :-'. ___ . _ Concerning the Florida charge, Perry alleges that in 1966, 
. . officers of Pinellas County filed a detainer for aut01nobilelarce!1Y 

against him. He petitioned the Circuit Court of Pinellas County for 
dismissal of the charge) and on December 9, 1966, the court denied 
his motion on the ground that he had never filed a demand for a 
speedy tri:;.l. 

, , --

-'} 

--. , 
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.In March ,,1969, Perry sought dismissal of the detainers in the 
United States District Court for the Western District of Virginia. 
The court recognized that it could transfer the petition to federal 
courts in Florida and Maryland, but decided that it was preferable 
to dismiss it. , 

II. 

* * * 
Since Smith was decided on direct appeal from the Supreme 

Court of Texas, the Court had no occasion to discuss application of 
its principles to federal habeas corpus. Thus the question of whether 
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a prisoner who has exhausted state remedies can assert his Sixth 
Amendment rights to bar pending state prosecutions or whether he 
must await his sta~e court trial to present this defense was neither 
presented nor answered. 

There can be no ~oubt that the writ may be issued by federal 
c?urt.s to release a prIsoner who has been convicted in violation of. 
his n~ht t.o a speedy trial, even though the delay resulted from his 
detent:on In another state. Pitts v. North Carolina, 395' F. 2d 182 
(4th Clr. 19,68); Luckman v. Burke, 299 F. Supp. 488,493 (E. D. Wis. 
1969) .. And In May v. Georgia, 409 F. 2d 203 (5th Cir. 1969) the 
Fifth C~~~"~'j. .... ~"''''~.f;n'''''j.ln .. d· d d "'h f ' . /J.J.. v~ ... (. -: ... 6 H .Luv .... mJ.J c .• ",cn C ", ... e use o. the 'writ by aliplying 
SmIth ~ prIn~lples to a prisoner who had not yet been tried. There 
a Flonda pnson~r comp~ained that despite his demands, Georgia 
had not br?ught him to tnal upon an indictment on which a detainer 
h~d been fIled. The court heldJhat if the prisoner had made suffi
CIent ~emands for trial, the writ should issue subject to the right of 
GeorgIa to attempt to obtain the prisoner from Florida. The court 
noted that if Florida declined to deliver the prisoner its refusal' 
c~uld be tes,ted in ,fede:-al court because "it would te~d to interfere 
WIth [the prIsoner s] SIxth Amendment rights. H [409 F. 2d at 205 
n. 5]. 

Here, unli~e ~h~ possibility that confronted Georg'~a, there is 
no doubt that VI.rgmm could have obtained Kane, and Maryland 
coul? ~ave obtaI,ned Sutherland for trial. Both are federal prisoners, 
and It IS the polIcy of the Bu!'eau of Prisons to comply with a writ 
of habeas corpus ad prosequendum issued by a state court. More
ove.r, t~e Bureau encourages "the expeditious disposition of prose
cutIons In state courts against federal prisoners." Smith v. Hooey, 
393 U. S. 374, 381 & n. 13, 89 S. Ct. 575, :578, '21 L. Ed. 2d 607 
(196~). Cf. Rees v. Commonwealth, 203 Va. 850, 127 S. E. 2d 406 

, 410 (,1962), ,cert. denied, 372 U. S. B64, B3 S. Ct. J088., lQ,L. Ed. 2d 
128 (1963). An~ there can be little doubt that Maryland and Florida 
C~ul~ ~ave ?btalned Perry from Virginia. Temporary release of a 
VlrgIma pnsoner to another state for trial is expressly authorized 
by Va. Code A~n. ,~ ?3-303 (1967). None of the delays in these cases 
resulted from InabIlIty of the prosecuting states to obtain the pris
o~ers for trial. ?~ the contrary, the prosecutors, after demand, 
did, not make a dIlIgent effort to obtain the prisoners as required by 
SmIth. 
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Peyton v. Rowe, 391 U. S. 54, 88 S. ct. 1549, 20 L. Ed. 2d 426 
(1968), and Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969), 
are persuasive authority for holding that a federal remedy is pres
ently available. In Peyton, prisoners attacked future sentences 
which were consecutive to the sentences they were then serving. 
Overruling McNally v. Hill, 293 U. S. 131, 55 S. Ct. '2't, 79 L. Ed. 
238 (1934), the Supreme Court held that for the purposes of federal 
habeas corpus, the prisoners W8re in custody under both the pres
ent and future sentences. Consequently, the' prisoners could attack 
the constitutionality of their future sentences without awaiting the 
expiration of their present sentences. 

In Word, Virginia prisoners complained of North Carolina 
detq.iners based on convictions in that state. They cl;:timed that the 
North CaroUna convictions were invalid on constitutional grounds. 
We held that although the sentences to be served in the future were 
imposed by another state, the reasoning of Peyton was controlling. 
For the purposes of habea.s corpus, the petitioners were in custody 
under the North Carolina detainers as well as under the Virginia 
sentences which they were then serving, and, tht;refore, habeas 
corpus was presently aV2dlable to challenge the convictions under
lying the detainers. Similarly, the prisoners here are held under 
both their present sentf:l1CeS and the detainers for their future 
trials. Cf. May v. Geot'gia, 409 F. 2d 203 (5th Cir. 1969) (by 
implication) .. 

Although federal habeas corpus relief is not ordinarily avail
able to a state prisoner before trial, the peculiar nature of the 
right to a speedy trial requires an exception to this rule. The 
detrimental consequences of delay have been repeatedly catalogued. 
See, e. g., Smith v. Hooey, 393 U. S. 374, 378, 89 S. Ct. 575, 21 
L. Ed. 2d 607 (1969); Peyton v. Rowe~ 391 U. S. 54, '62, 88 S. Ct. 1549 
(196-8); Word v. North Carolina, 406 F. 2d 352, 354 (4th Cir. 1969); 
Pitts v. North Carolina, 395 F. 2d 182,187 (4th Cir. 1968). Denial 
of a speedy trial adversely affects both the prisoner's present cir
cumstances and his ability to defend himself in the future. Only a 
present remedy can lift its dual oppressions. Cf. Garrett v. Wom
ble, 299 F. Supp. 223 (E. D. N. C. 1969). 

The American Bar Association's Standards Relating to Speedy 
Trial recommend that "the consequences of denial of a speedy trial 
should be outright dismissal [as] this is the only effective way to,· 
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.. - ~nforc~ the speedy trial guarantee. II The Standards prescribe ~hat 
" dismissal should take the form of an absolute dischatge that wIll 

forever bar prosecution for the offense:4 This, too, is the remedy 
provided in the Interstate Agreement on Detainers. by statute in a 
number of states,6 and by well-considered ca.ses.1] 

We believe this salutary rule should be applied in federal 
habeas corpus proceedings when the proof shows (1) that the pris
oner demanded a speedy trial,8 (2) that the state nevertheless 
failed to make a diligent effort to obtain him for trial, and (3) that 
he has exhausted his state remedies as required by 28 U. S. C. § 2254 
by seeking ciismi::;sal ll.l i.Ile charges again~t ~lim because o.f u.nconsti
tutional delay. If the prisoner, having satIsfIed these prelImma:-y 
requirements, then prevails upon the merits of his claimed demal of 
a speedy trial, the district court should discharge him from .cus~ody 
under the detainer and bar prosecution of the charges for WhICh It 
was filed. 

m. 

We turn now to the applicatio'n of these principles to the cases 
before us. Kane moved the Virginia trial court to require the prose
cutor to file a writ of habeas corpus ad prosequendum so that he· 
could be brought to trial or to dismiss the charges. When no action 

4 ABA standards Relating to Speedy Trial 3 and 40 (Approved Draft, 1968). 

6E • g., Va. C9de Ann. § 19.1-191 (1960); see Annot., 50 A. L. R. 2d 943 
(1956). 

7E •g., PetitionofProvoo, 17F.R.D. 183 (D.Md.), aff'dmem., 350 
U. S. 857 ~ 76 S. Ct. 101, 100 L. Ed. 761 (1955); Barker v. Municipal Court 
of Salinas Jud. Dist., 64 Cal. 2d 806, 51 Cal.Rptr, 921, 415 P. 2d 809 (1966); 
see Note, "The Right to a Speedy Criminal Trial, II 57 Colum. L. Rev. 846, 
866 (1957). 

8 A 11 of the ~etitioners (except Perry, who apparently made no demand in 
Florida) demanded a speedy trial. Therefore, we do not consider whether 
relief would be-appropriate in the absence of such a demand. See ABA Stand
ards Relating to Speedy Trial 16-18, 32-38 (Approved Draft, 1968); Note, 
"Effective Guaranty of a Speedy Trial for Convicts in Other Jurisdictions, " 
77 Yale L.J. 767,779 (1968); Note, "The Lagging Right to a Speedy Trial," 
51 Va. L.Rev. 1587, 1601 (1965). 
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was taken on this motion, he unsuccessfully sought dismissal of the 
charges in the Supreme Court of Appeals of Virginia. Kane has ex
hausted his state remedies, and accordingly he may seek relief in a 
federal court. 28 U. S. C. § 2254. The district court, however, dis
missed Kane' '3 petition without reaching the merits of his claim. 
Therefore, his case will be remanded for further proc~edings con
sistent with this opinion. 

Sutherland failed to exhaust his state remedies, as required by 
28 U. S. C. § 2254. Because of this omission, we ordinarily would 
deny relief. However, the Assistant Attorney General of Maryland 
told us in oral argument that whIle the state had not iormally with
drawn the detainer, it does not intend to prosecute Sutherland on 
the charges for which it was filed. For this reason, the state does 
not raise any question of venue or insist upon further proceedings in 
its courts. The decision not to ptosecute, we understand, complies 
with the legislative mandate, expressed in the Interstate Agreement 
on Detainers, for the orderly and expeditious disposition of charges 
on which detainers have. been filed. The Agreement provides, with 
exceptions not pertinent here, that prosecution shall be barred if a 
prisoner is not tried on charges evidenced by a detainer within 180 
days after the prisoner has demanded a trial. Md. Ann. Code art. 27, 
§§616D(d), 616F(c) (1967). The Agreement also obligE'd the state 

. which has jailed the prisoner to release him temporarily for trial 
in the state that has filed the detainer. Md. Ann. Code art. 27 § 616F 
(a) (1967). * * * 10 

Nevertheless, the detainer remains on file against Sutherland 
at his federal prison. Therefore, the judgment of the district court 
dismissing Sutherland's petition is vacated, and this case is re
manded for entry of an order directing the Warden of Lorton Re
formatory to give no ... effect to the detainer. Word v. North Carolina, 
406 F. 2d 352, 357 n. 6 (4th Cir. 1969). 

lOIn similar vei:n, the Ati:orney General of South Carolina has applied 
the policy of the Interstate Agreement on Detainers to all states regardless 
of whether they have adopted the Agreement. If a state which has filed a de-· 
tainer against a South Carolina prisoner does not attempt to obtain the pris
oner for trial within 180 days after his request, the jailer must strike the 
detainer from the prisoner's records and return it to the sender. Mem. 
Att'y Gen., March 6, 1968. 
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We affirm the dismissal of Perry's petition. Although he sought 
relief in state trial courts, he failed to exhaust his state remedies 
either in Florida or in Maryland by: seeking appellate review. 

No. 13018 (Kane) and No. 13240 (Sutherland) are vacated and 
remanded for proceedings consistent with this opinion': 

No. 13427 (Perry) is affirmed. 

CASE: United States ex reL Meadows v. New York, 426 F. 2d 1'176 
(2d Cir. 1970). 

mVING R. KAUFMAN, Circuit Judge: 

Meadows appeals from the denial of his application for a writ of 
habeas corpus by the District Court. He claims that the failure of the 
state prosecutor to disclose to him the evidence possessed and the 
role played by two grand jury witnesses deprived him of his constitu
tional right to confront the witnesses against him. Therefore, he 
contends his convictions on the charges contained in the grand jury 
indictment are invalid. 

r. Facts 

On September 11, 1958, Meadows was convicted for petit lar
ceny, assault, and three counts of robbery in the County Court of 
Suffolk County, New York. These are the convictions he seeks to 
overturn on this appeal. He received a 10-20 year sentence on bne 
count of robbery and suspended sentences on the other counts. His 
challenges to the sufficiency of the evidence and the -instructions of 
the cO'urt were rejected on his direct appeal, see People v. Meadows, 
12 A. D. 2d 943, 214 N. Y. S. 2d 264 (2d Dept. 1961), and leave to ap
peal to the New York Court of Appeals denied, see People v. Mea
dows, 13 A. D. 2d 664, 215 N. Y. S. 2d 473. (2d Dept. 1961). In 1965, 
having served eight years of his sentence, Meadows was paroled. 
But slightly more than one year later, after learning that Meadows 
had absconded and was wanted by federal authorities in connection 
with two bank robberies, the New York State Board of Parole issued 
a warrant declaring him delinquent and a certified copy of the war
rant (known as a parole detainer) was lodged with the federal authori-
ties. This detainer remains outstanding. .-
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.,--_. In June 1967 Meadows entered a plea of guilty to two charges of 
bank robbery in the District Court for the Eastern District of New 
York. For these crimes he received two concurrent 14-year sen
tences. He is now serving these sentences ill the federal penitentiary 
in Atlanta, Georgia and does not contest the validity of his federal 
convictions. 

In September 1966, before pleading guilty to the federal charges, 
Meadows moved for a writ of error coram nobis in the County Court 
of Stiffolk County, presenting the same claim which is now before us, 
that he had been denied the right to confront two witnesses who had 
appeared before the grand jury which indicted him in 1958. The de
nial of this application, on the ground that Meadows' failure to re
quest production of the witnesses at trial had resulted in a waiver 
of his confrontation claim, was affirmed by the Appellate Division 
in 1968. Later that year both the Appellate Division and th2. New York 
Court of Appeals denied Meadows leave to appeal in the Court of Ap
peals. 

On October 22, 1968, a month after the New York Court of Ap
peals had denied him leave to appeal, Meadows presented his sixth 
amendment claims in a petition for a writ of habeas corpus brought 
in the District Court for the Northern District of Georgia, the dis
trict in which he is presently incarcerated. The petition was trans-

-ferred to the Eastern District of New York, the district within which 
Meadovvs' state court trial took place. There, Judge Bruc;hhaus81l 
denied the petition on the grounds that Meadows was not" in. custody" 
under his state court conviction and that he had failed to exhaust his 
state court remedies. 

II. Exhaustion of State Court Remedies 

We are of the ;riew that the district court erred in deciding that 
Meadows' failure to present his sixth amendment claims on direct 
appeal in the state courts constituted either a waiver of these claims 
or a failure to exhaust his state court remedies. We do not believe 
that Meadows can be said to have made a knowing waiver of his con
stitutional claims by not raising them on direct appeal. First, he 
alleges that he did not learn of the information which forms the basis 
of these claims until 1965) four years after the New York Court of 
Appeals had denied him leave to appeal. Second, the sixth amend
ment right to confrontation, upon which he bases his claim, was not 
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made applicable to the states until 1965. Pointer v. Texas, 380 
U. S. 400, 85 S. Ct. 1065, 13 L. Ed. 2d 923 (1965). In 1966, the year 
after he obtained the factual and legal bases for his constitutional 
arguments, Meadows exhausted at: available state court remedies 
by presenting his constitutional claims in a motion for a writ of 
error coram nobis and appealing the denial of this motion to the 
highest court of the state of New York.1 . 

m. Custody 

A second threshold question raised on this appeal is whether 
Meadows may be said to be "in custody" under the New York state 
conviction which he asks us to declare invalid. It is well estab
lished that although Meadows is not presently serving a sentence 
imposed as a result of that conviction he is not foreclosed from 
challenging it in habeas corpus proceedings. The writ may be em'· 
ployed to contest the validity of future as well as present restraints. 
"[A] prisoner serving consecutive sentences is 'in custody' under 
anyone of them for purposes of 2241(c) (3)1' Peyton v. Rowe, 391 
U. S. 54, 67, 88 S. Ct. 1549, 1556 (1968). Although it is true that 
the two consecutive sentences of the petitioner in Peyton had been 
imposed by the same jurisdiction and Meadows seeks tf' -challenge 
a state conviction while serving a federal sentpTIce; wo cannot agree 
with the district judge that this is a distinction which forecloses us 
from applying to this case the .clearJy stated rule and rationale 
announced in Peyton. Meadows! inter'est in securing prompt adju
dication of his constitutional claims is just as compelling as was 
Rowe's. Whether consecutive sentences have been imposed by the 
same or different jurisdictions does not affect the wisdom of a 
rule which requires conducting "meaningful factual [inquiries] * * * 
before memories grow stale." Peyton v. Rowe, 391 U. S. 54, 65, 
88 S. Ct. 1549, '1555 (1968). 

Neither do we perceive a sound reason for refusing to apply 
the Peyton rule because the restraint sought to be imposed on 

IThe state courts need not have decided the merits of the claims raised 
by the applicant in the state courts in order for him to be considered to have 
exhausted his state court remedies. See Peyton v. Rowe, 391 U.S. 54,56 
& n.2. 88 S. Ct. 1549, 20 L.Ed. 2d 426 (19G8). 
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Meadows by the state of New York is not pursuant to a sentence to 
be served in the future but the result of a parole detainer already 
lodged but to take effect in the future. It is agreed that because of 
the parole detainer, Meadows will not be placed at liberty when his 
federal prison term is completed; instead, he will be delivered into 
the custody of the appropriate New York state authorities for them 
to make such disposition of the detainer as they deem proper. The 
detainer, after all, represents a present claim by New York of 
jurisdiction over Meadows' person and of the right to subject him 
to its orders and supervision in the future. As such, it constitutes 
sufficient IIcustodyll to render the remedy of habeas corpus avail-
bi t - ... .,.--, ... - ~ 1'TY.",'," .... T 1,.1.11 C~<·-'l··-a Ant:: ~ °d "r.:.2 a 8 ().!.VJ.t:d.Ltvw;:, • ..I!".t!>., vvUJ.Uv. J,"<U Ll a.J.UJ.ll, ";t.Uv ..... t.. uU 

(4th Cir. 1969); George v. Nelson, 410 F. 2d 1179 (9th Cir.), cert. 
granted, 396 U. S. 955, 90 S. Ct. 433, 24 L. Ed. 2d 419 (1969); Unit
ed states ex reL Van Scoten v. Pennsylvania, 404 F. 2d 767 (3d 
Ctr. 1968). 

IV. Jurisdiction 

Once tt is established that Meadows may now attack his New 
York state conviction by 3:;1 application for a writ of habeas corpus 
in the federal courts a more troublesome issue requires resolu
tion-which district coul'~ or courts have jurisdiction to consider 
his petition. Meadows is presently incarcerated, pursuant to a 
federal sentence, in a federal penitentiary located in the Northern 
n::trid of GElorgia; he s8eks to challenge a New York conviction 
and sentence imposed within the Eastern District of New York. 
Since our jurisdiction over this appeal rests upon the jurisdiction 
of the court below, the precise question before us is whether, 
despite Meadows' present conf~nement in the state of Georgia, a 
district court in the Eastern District of New York, the sentencing 
district, may properly take jurisdiction over his coliateral attack 
on a New York conviction. The courts have been unable to reach 
agreement over the proper resolution of this jurisdictional nicety. 
Compare Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969) 
(en banc) (sentencing district 17";\.8 jurisdiction), with United States 
ex reI. Van Scoten v. Pennsylvania, 404 F. 2d 767 (3d Cir. 1968) 
(sentencing district does not have jurisdiction), and George v. 
Nelson, 410 F. 2d 1179 (9th Cir.) (district of incarceration has 
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jurisdiction), cert. granted, 396 U. S. 955, 90 S. Ct: 433, 24 L. Ed. 2d 
419 (1969).2 

The jurisdictional statute, 28 U. S. C. § 2241( a), provides that 
"[w]rits of habeas corpus may be granted by the * * * district courts 
* * * within their respective jurisdictions." In Ahrens v. Clark, 335 
U. S. 188, 68 S. Ct. 1443, 92 L. Ed. 1898 (1948), a case involving the 
predecessor of this statute, the Supreme Court considered the ques
tion "whether the words vwithin their respective jurisdictions' limit 
the district courts to inquiries into the causes of restraints of liberty 
of those confined or restrained within the territorial jurisd;,:tions of 
thos£;? C01rrts." ~~5 U. S. at 190. 68 S. Ct. at 1444. The petitioners 

. in Ahrens were 120 Germans, deemed to have been threats to the 
national security during World War II and confined at Ellis Island, 
New York prior to ~eportation. By their petition for habeas corpus, 
which they filed in the district court for the District of Columbia, 
they sought immediate release from present physical confinement. 
The Court affirmed a dismissal for want of jurisdiction, observing 
"that the jurisdiction of the District Court to issue the writ in cases 
such as this is restricted to those petitioners who are confined or 
detained within the territorial jurisdiction of the court * * *." 335 
U. S. at 192, 68 S. Ct. at 1445 (emphasis added). This result was 
well adapted to the relief sought. If the petitioners' claims were de
termined to be meritorious, a court" in the state of incarceration was 
best situated to order their release from custody. 

The Court justified its decision in Ahrens by referenceio both 
statutory purpose and considerations of policy. As evidenc~ of the 
purpose for which the phrase "within their respective jurisdictions" 
was inserted into the statute, Justice Douglas, writing for the ma
jority, invoked the concern voiced .on the floor of Congress that 
without the phrase the bill would permit" a district judge in Florida 
to bring bef{)re him some men convicted and sentenced and held 
under imprisonment in the State of Vermont or in any of the further 

2 . George v. Nelson dId not actually hold that the sentencing district could 
not assume jurisdiction over a habeas corpus application seekincr the withdraw
al of a parole detainer. In a footnote, see 410 F. 2d at 1181, n. 5~ the court 
cited prior cases suggesting that such a rule obtained III the Ninth Circuit but 
ap of these cases, including Ashley v. Washington, 394 F. 2d 125 (1968), 're
hed upon by our brother Waterman, were decided before the Supreme Courts I 
decision in Peyton v. Rowe. 
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States.'" 335 U. S. at 192, 68 S. ct. at 1445. A federal judge sitting 
in the state of Florida, th~ Congress evidently believed, should not 
ordinarily tamper with a Vermont judgment of conviction. The pol
icy factors cited t,)y Justice Douglas in support of the decision to 
restrict the habeas corpus jurisdiction of the district courts to pe
titioners actually physically confined within the territorial juris
diction of the court were the" opportunities for escape afforded by 
travel, the cost of transportation," and the administrative burden 
of producing prisoners who must be transported thousands of miles 
to appear in court. 

The Ahrens opinion speaks in general terms; its holding is not 
explicitly limited to habeas corpus applicants seeking rBlease from 
present, physical custody, but appears to apply to all petitioners. 
One reason for the absence of specific limitation is clear. At the 
time Ahrens was decided, a petitioner could employ the writ only 
if a decision in his favor would result in his immediate releaseo 
McNally v. Hill, 293 U. S. 131, 55 S. Ct. 24, 79 L. Ed. 238 (1934). 
Therefore, despite the general language of the opinion, the pre
cise holding of Ahrens applies only to the jurisdiction of the dis
trict courts in habeas corpus proceedings commenced by petttion
ers seeking immediate release from confinement. 

Since the Supreme Court overruled McNally in Peyton v. 
Rowe, supra, an entirely new class of habeas corpus petitioners 
has appeared. These petitioners, exemplified by Meadows, do 
not contest the legality of their presant confinement U!~der the laws 
of one sovereign; rather they seek to challenge a restraint to be 
imposed at a later date by another jurisdiction. Their quarrel is 
not with their present custodian but with the officials of the juris
diction which threatens their liberty in the future. 

In determining whether the Ahrens rule should be ex
tended to encompass this new class of petitioners, we must. of 
course, give due consideration to the factors which originally led 
the Court to promulgate the doctrine of strictly limited territorial 
j~risdiction. The first factor is the purpose of the statute as ex
pressed in congressional debate. Meadows has been convicted and 
sentenced in the State of New York and is seeking to challenge that 
judgment of conviction under Which, we learn from Peyton v. Rowe 
he is presently "in custody." Should we hold that a district judge in' 
the Eastern District of New York, the very district in which l\1ea
down was sentenced, cannot entertain his petition, the fears 
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!expressed on the floor of Congress wo.uld be realized, for then, a dis
trict judge sitting in the state of Florida would have the duty to adjud~ .. 
cate an application for habeas corpus presented by. a petitioner who was 
convicted, sentenced and in custody pursuant to the laws of Vermont. 

The second factor which counseled the Court to formulate the 
Ahrens rule of territorial jurisdiction was a broad consideration of 
policy-specifically, the risk and expense of transporting prisoners 
long distances to apl?ear before a court. Only three years after 
Ahrens, however, the Supreme Court had occasion to reconsider 
the relative merits of the sentencing district and the district of in
carceration as a form of habeas corpus proceedings. United States 
v. Haymafl, 342 U. S. 205, 72 S. ct. 263, 96 L. Ed. 232 (1951). Upon 
reconsideration, the difficulties involved in transporting prisoners 
did not loom as large as the Ahrens opinion had suggested. Habeas 
corpus proceedings, the Court recognized, do not always require 
the physical presence of the petitioner. And even when the peti
tioner is required to be produced for a hearing, coutervailing 
considerations nevertheless militate in favor of the sentencing 
state. The applicable court records and the witnesses whose pres
ence is likely to be required at a hearing are to be found in the sen
tencing state. To require a prisoner seeking to challenge a restraint 
to be imposed in the future by a sovereign other .than his present 
cllstodian to proceed wit~.out witnesses would eviscerate Peyton v. 
Rowe. IVIoreove-r, grant.i.ng jurisdiction only to the state of confine
ment would prejudice not only the petitioner but also the respondent, 
for the officials of the s::::ntencing state rather than the state of in
carceration are chiefly interested in the validity of the challenged 
conviction and, consequently, in opposing or, if the public interest 
so dictates, advocating the grant of the writ. In fact, it would ap
pear that every individual or body which has weighed the competing 
merits of the two potential forums-the Congress,3 the Supreme 

'. 3The enactment of the present version of 28 U. S. C. § 2255 embodies a 
congressional determination that the appropriate forum for collateral attack 
upon a federal conviction is the sentencing district rather than the district of 
confinement. The same determination is inherent in the passage of 28 U. S. C. 
§ 2241( d), a section which provides for the intrastate transfer between the 
sentencing district and the district of confinement of collateral attacks on 
state court convictions. 

To some extent, these enactments were motivated by a desire to equal
ize the burden of adjudicating collateral attacks upon convictions amonD' the 
various district courts as well as a determination as to the relative m;rits 
·of the two jurisdictions. A district court should not be required to shoulder 
the entire load merely because fortuitoLls circLlmstances have placed a fed
eral penitentiary or state prison within its borders. There is a similar in";; 
te.re~t pre.sent in thi~ case. The judicial d!stricts with federal Qenitentiaries 
wlthm thell~ boundarIes should not be reqUired to consider and decide all 
collateral attacks on out-of-state parole detainers . 
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Coprt, the lorer federal courts,- the Judicial Conference of the 
United States, the commentators, 7 and even, if appears, our able 
dissenting brother waterman-has struck the balance in favor of the 
sentencing district. 

Our brother Waterman contends that we should not take account 
of these matters of policy in deciding this appeal. With this, we can
not agree. We are being asked to extend Ahrens to a class of habeas 
corpus petitioners who did not exist at the time the Supreme Court 
decided Ahrens, petitioners who demand not an immedia~e release. 
from physical confinement but the withdrawal of a potentIal restr.al.nt 
on future liberty. In deLel'mining Lhe advisability of such an extenSlOl1, 
it is our duty to consider the applicability to the case before us of the 
considerations which led to the decision in Ahrens. The Supreme 
Court itself has not been at aU reluctant to depart from the apparent
ly uncompromising dictates of Ahrens whenever, as a result of dif
fering circumstances, strict adherence would ha:e thwa.rted the 
effectiveness of the writ. For example, one who IS confmed abroad, 
and thus is not physically present within the territorial jurisdiction 
of any of the district courts, may nevertheless bring andmaintd.in 
an application for habeas corpus. Hirota v. MacArthur, 338 U. S. 197, 
69 S. Ct. 197, 93 L. Ed. 1902 (1948). Similarly, the jurisdiction of a 
district court is not defeated when a petitioner who has commenced a 
proceeding while present in the district is involuntarily removed dur
ing its pendency. Jones v. Cunningham, 371 U.S. 236,83 S.Ct. 373, 

--- -9-L. Ed. 2d 285 (1963). 

Finally, the most convincing rationale for the Ahrens decision
the goal of ensuring that- an application for a writ of habeas corpus 

4 See United States v. Hayman, 342lJ • S. 205, 72 S. Ct. 263, 96 L. Ed. 
232 (1951). 

5 Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969). 

6 It was upon the recommendation of the Judicial Conference of the 
United States that the Congress enacted 28 U. S. C. § 2255, 'permitting c~l
lateral attaeks upon federal convictions to be maintained in the sentencmg 
district. See United States v. Hayman, 342 U. S. 205. 72 S. Ct. 263, 96 L. 
Ed. 232 (19[;1); Word v. North Carolina, 406 F.2d 352 (4th Cir. 1969). 

7 E. g. J Developments in the Law-Federal Habeas Corpus, 83 Harv. 
L. Rev. 10313, 1160-1165 (1970); Fairman, Some New Problems of the Con
stitution Following the Flag, 1 Stan. L. Rev. 587, 633-640 (1949). 
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will be considered by the district court best situated to grant the 
relief sought-provides no stronger support for extension of the 
Ahrens rule to the facts before us than do the factors articulated 
by the Court in the Ahrens opinion. The crucial distinction, we 
emphasize, is that the petitioners in Ahrens, and all petition
ers entitled to claim the protection of the Great Writ at the time 
of the Ahrens decision, requested immediate release from pres
ent, physical cOlllinmeent. The district court for the district in 
which they were actually incarcerated was uniquely qualified to 
compel compliance with an order for their release. Meadows' 
situation is otherwise. He does not question the legality of his 
present detention in the state of Georgia; instead, his aim is to 
secure the withdrawal of a parole detainer lodged against him 
by the state of New York. The court best situated to grant this 
relief is a district court located in the State of New York.8 In our 
view, consequently, neither considerations of policy, legislative 
purpose, nor the underlying rationale of Ahrens suggests the ad
visability of its extension to this case. We therefore conclude 

8 
Our holding that the sentencing district may properly assume juris-

diction over an application such as that filed by Meadows should not be 
taken to suggest that the district of confinement does not possess con
current jurisdiction. In some circumstances, where:the petitioner chal
lenges a detainer not because it constitutes a threat to his future liberty 
but because of its present prejudicial effects within the district of con
finement, for example, decreased eligibility for parole or an increased 
sentence imposed under a multiple offender statute the district of con
finement may actually be a preferable fornm. See Word v. North Caro
lina, 406 F.2d 352, 357 n. 6 (4th Cir. 1969). In that situation the district 
district of confinement may be the court best situated to endu~e com
pliance with the grant of the desired relief. We see no merit therefore 
in any claim that the district court in the Northern District C:f GeorO'ia ' 
(Judge Edenfield), had no jurisdiction to determine the O'ravamen ot 
IH,~ado\Vs' claim and, in the exercise of his statutory di:cretion to 
transfer the application to the sentencing district. ' 
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.' "that the court below properly assumed, jurisdiction over the subject mat
ter of Meadows' application.9 

9Judge Edenfield based his transfer on 28 U. S. C. § 2241(d), a provision 
which authorizes only intrastate transfers. In our view the r,esnlt Judge Eden
field reached-referral of the application to the sentencing district-was prop
er but his cited authority incorrect, 

, The appropriate foundation for the transfer was 28 U. S. C. §1404(a), which 
_provides for the 'ttransfer [of] any civil action to any other district or division 
where it miO'ht have been brought!! I1for the convenience of parties and witnesses, 
in the inter:st of justice. 11 Since habeas corpus proceedings are civil in nature, 
they are subsumed under the nhrase l'anv civil action, " Bee Wp.hh v. B~to, 3112 
F.2d 105 (5th Cir.), cert. denied, 385 U.S. 940, 87 S.Ct. 307,17 L.Ed.2d 219 
(1966). We have already indicated, ~ note 8 supra, that Meadows' application 
"might have been brought" in either the Northern District of,Georgia or the East
ern District of New York. In light of the apparently universally held view that 
both parties will be able to litigate more effectively in the sentencing district and 
that the witnesses are also likely to be found in that district, ~ notes 3-7 and 
accompanying text supra, we are unable to conclude that the transfer was not a 
valid exercise of Judge Edenfield's statutory discretion or that it was not in ac
cordance with the statutory criteria of "convenience of parties and witnesses. II 
JudO'e Edenfield's consideration of the location of MeadOWS' prospective wit
nes~es within the reach of an Eastern District of New York subpoena and his 
finding that transfer would be tlin furtherance of the ends of justice It establish 
the propriety of applying §14')4(a) to this case. 

Our brother Wf'..t:::rmaJ reasons that, by allowing an interstate transfer of 
Meadows' petition for a writ of habeas corpus under §1404(a) , we are rendering 
the intrastate transfer provisions of §2241(d) superfluous. We are unable to ac
cept thi.s contention. Our dc::cision applies only to petitioners seeking to challenge 

. a threatened future restraint on their liberty. Those petitioners who contest the 
validity of present physical confinement under a state court judgment of conyic

---tion must still resort to the transfer provisions of§2241(d} in order to have their 
applications transferred from the district of il:carceration. 

Insofar as our brother Waterman is suggestillg that provision fqr intrastate 
transfers in §2241(d) indicates an intention that there should be no inter.state 
transfers, we emphasize that this section was enacted two years before t~e Su
preme Court's decision in Peyton v. Rowe. As \ve have already noted, prlOr to 
that decision, a prisoner eould not employ the writ to challenge thr,eatened fu
ture restraints under convictions entered in the courts of a far distant state. 
Rather, at that time a prisoner could attack only those state court convictions 
under which he was presently physically confined. Because each state maintains 
its OWn penal system for the incarceration of its own prisoners, the state in 
which a state court prisoner is presently physically confined is also the sen
tcncinp; state. Since, at the time §2241(d) was enacted, the state of incarceration 
nnd the sentencing state were thus invariably one and the same, Congress could 
h:l\'e perceived no renson to provide for interstate transfers in this section. 
Whe['e Con~rcss could perceh'e such a need1 with respect to federal prisoners 
who W{)rc of len transpoeted to prisons located in states other than that of the sen
tenCing court, it did make such a provision. See 28 U. S. C. §2255. 
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V. Right to Confrontation 

From our conclusions that the distr'ict court properly assumed 
jurisdiction over Meadows' application, but erroneously dismissed 
for lack of custody and failure to exhaust state court remedies, it 
follows that Judge Bruchhausen should have reached the merits of 
the claims presented. However, we are of the view that if the dis
trict court had considered the merits, it could properly have denied 
the application. * * * 

* * * 

Affirmed 

WATERMAN, Circuit Judge (dissenting): 

I cannot agree with my brothers that the court below properly 
assumed jurisdiction in this case. Meadows, a feder.al prisoner 
incarcerated in the penitentiary in Atlanta, Georg:'a, brought his 
petition for habeas corpus to the federal district court for the North
ern District of Georgia. His petition challenges not the federal con
viction which resulted in the imposition of the sentence he is now 
s,ervJng, but rather a prior New York conviction Which, because his 
federal crimes broke the conditions of his parol e subsequent to that 
cDnviction, has resulted in the lodgment of a parole detainer against 
him in Georgia. Unless Meadows' habeas petition prevails, he will 
be returned to New York at the end of his present sentence to face 
the prospect of further imprisonment there. 

Judge Edenfield in Georgia, to whom Meadows' petition was 
presented, transferred the case to the Eastern District of New 
York, the federal court having territorial jurisdiction over the 
place where Meadows was convicted and sentenced fOI'\his state 
crime. Judge Edenfield effected this transfer Qn his own motion 
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pursuant to 28 U. S. C. § 2241(d).1. My brothers and I agree that this 
statute permits a transfer from the district of imprisonment to the 
district having jurisdiction over the place of conviction only if these 
two districts are located within the same state.2 My brothers, how
ever, feel that the Georgia court's transfer can be saved under either 
28 u. S. C. § 1404(a)3 or 28 U. S. C. § 1406(a).4 Both of ~he sections 

IThe statute, approved Sept. 19, 1966, reads as follows: 

§ 2241. Power to grant writ.* * * * * 

(d) \,\There an applioation for 11 i,\Tit of habeas corpus is made by a 
person in custody under the judgment and sentence of a State court of a State 
which contains two or more Federal judicial districts, the application may be 
filed in the district court for the district wherein such person is in custody or 
in the district court for the district within which the State court was held which 
convicted and sentenced him and each of such district courts shall have concur
rent jurisdiction to entertain the application. The district court for the district 
wherein such an application is filed in the exercise of its discretion and in fur
therance of justice may transfer the application to the other district court for 
he-', ring and determination. 

2The statute applies only to persons convicted by a state court in a 11State 
-' which contains two or more Federal judicial districts ***.11 Were we to inter

pret the statute otherwise than we- all do, the Georgia federal ~ourt here could 
transfer the petition of a prisoner challenging a New Y~:rk detainer, since that 
state has two or more federal judicial districts, but not the patition of a pris
oner challenging a Connecticut or Vermont detainer, since these states have 
but one federal judicial district. TIle staLute's legislative hisLory also makes 
it clear that Section 2241(d) was designed to facilitate transfers between dis
tricts of imprisonment and districts having jurisdiction over the place of con
viction only when both districts are within the same state. See S. Rep. 1502, 
89th Cong., 2d Sess., U. S. Code Congo & Admin. News 89th Congo 2d 8ess. , 
pp. 2968-2978 (1966). 

3Section 1404 provides as follaws: 
§ 1404. Change of venue 

(a) For the convenience of parties and witnesses, in the interest 
of justice, a district court may transfer any civil action to any other district or 
division where it might have been brought. 

4Se~tion 1406 provides: 
§ 1406. Cure or waiver of defects 

(a) The district court of a district in which is filed a case laying 
venue in the "wrong division or district shall dismiSS, or if it be in the interest 
of justice, transfer such case to any district or division in which it could have 
been brought. 
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by their express terms require that th!3 petition be transferred to a 
given judicial district only if the prisoner could have brought the 
petition in that district as an original matter. See Hoffman v. Blaski; 
363 U. S. 335, 80 S. ct. 1084, 4 L.·Ed. 2d 1254 (1960). I have no hesi
tancy in holding, contrary to the belief of my brothers, that Meadows, 
confined in Georgia, cannot bring a habeas corpus petition in a New 
York federal district court. Therefore, I do not believe 'that his peti
tion can be transferred there under either § 1404(a) or § 1406(a). r 
believe that Ahrens v. Clark, 335 U. S. 188, 68 S. ct. 1443, 92 L. Ed. 
1898 (1948) continues to require that a petition for a writ of habeas 
corpus can be brought only in the district where the prisoner is physi
cally incarcerated. 

I share the view of the majo~ity that it would seem that judic~al 
and prosecutorial convenience, and frequently the convenience of the 
prisoner, would be served by permitting the prisoner to file his 
habeas corpus petition in a federal district court in the state which 
has imposed the sentence and detainer challenged in the petition in
stead of limiting him to filing it in a court in the state of his incar
ceration. However, I believe that stare decisis prevents us from 
reaching the result my brothers reach. 

As the majority opinion points out, Ahrens v. Clark involved 
German nationals, h8ld at Ellis Island in New York, who petitioned 
for habeas corpus in the District Court for the District of Columbia, 
where their custodian, the United States Attorney General, was to be 
found. The Court held that they could not do so, for two reasons. 
First, the Court, speaking through Justice Douglas, stated that the 
creators of federal habeas corpus contemplated that the petitioner 
should be brought physically before the judge who granted the writ; 
and that policy considerations militated against transporting prison
ers long distances to a hearing: such a procedure would be costly 
and'administratively burdensOIne and would present opportunities 
for escape. Second, the opinion cites the justification given in legis
lative debate for limiting the power of courts to the granting of writs 
of habeas only "within their respective jurisdiction." This justifica
tion was that otherwise a court in Florida, for example, could com
pel production of a prisoner from as far away as Vermont or from 
more distant states. To preVe1.,t this result, the Court concluded that 
a federal district court could grant a writ only to persons physically 
within its district. 
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The majority in the instant case conclude that the wrong policies 

were served by the Ahrens opinion and seek to distinguish that case 
from t~e.one h~re in several ways, none of which I find convincing. 
The opmlOn pOlnts out that whereas the petitioners in Ahrens were 
challenging a present sentence, the present petitioner is challenging 
a future sentence. The opinion then suggests several factors which 
might make this difference into a Viable distinction. 

Fi rst, the majority suggest that were the jurisdiction of the 
court below in this case denied and if petitioner were therefore rele
gated to the district court in Georgia, the result would be analogous 
to the fear <.:ited in Ahrens that a Florida court might hear the peti
tion of a man convicted, sentenced, and imprisoned in Vermont. 
This suggestion mistakes the import of the Florida-Vermont refer
ence in Ahrens. The controlling fear there was that a man imprisoned 
in one state (Vermont) would have to be transported to another state 
(Florida) for trial. To avoid this possibility, Ahrens permitted a 
prisoner convicted and sentenced by a federal court in one state to 
file for habeas corpus in the federal district court within the state of 
his imprisonment. , This result was entirely commonplace under 
Ahrens, as federal prisoners brought their petitions solely in the dis
trict where their prisons were located. See United States v. Hayman, 
342 U. S. 205, 213-214, 72 S. Ct. 263, 96 L. Ed. 232 (1952). 

_ ........ _ The majority opinion suggests a second reason for treating the 
instant petitioner differently from those in Ahrens v. Cla:ck:, namely, 
that the Court itself has found the Ahrens poliCies untenabh~ and has 
compromised them. However, it is not within the province of a court 
of appeals to overrule a Supreme Court precedent because it believes 
the poliCies served by the precedent to be undesirable or even be- . 
cause it suspects that the original case would be overruled by the 
Court were the Court to reexamine it. Ahrens v. Clark has not been 

. over.ruled. United States v. Hayman, supra at 220, 72 S. Ct. 263, ex
pressly pointed out that Ahrens was not overruled by 28 U. S. C. § 

2255, nor did Hayman itself overrule Ahrens. Nor do the other cases 
cited by the maj,ority undermine Ahrens or raise any doubt that Ah
~ continues to be the law. Jones v. Cunningham,' 371 U. S. 236, 83 
S. Ct. 373, 9 L. Ed. 2d 285 (1963), merely reiterates the rule orig
inally set forth in Ex parte Mitsuye Endo, 323 U. S. 2~3, 65 S. Ct. 
208, 89 L. Ed. 243 (1944), cited and rationalized by Justice Douo-Ias 
in the Ahrens majority opinion. Hirota v. MacArthur, 338 U. S. °197, 
69 S. Ct. 197, 93 L. Ed. 1902 ·(1948) which holds that a person not 
confined within the physical jurisdiction of any federal district court 
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may nonetheless bring a habeas petition, does not purport to overrule 
Ahrens. 

,Finally: the majority argues that the most convincing rationale 
for Ahrens IS that the court best situated to grant the relief a habeas 
petitioner seeks should hear the petitioners' case. With deference, 
Ahrens does not purport to serve that goal, or if it does, it does so 
by holding that the identity of such a court is to be determined by the 
place ~he~e the petitio~er is incarcerated. This final argument of 
themaJonty, once agam, does not draw a meaningful distinction be
tween the petitioner here and the petitioners in Ahrens. but is an at
tempt to reweigh the same considerations already weighed in that 
case and to reach a different result. 

In sum, the distinction between the Ahrens case and our case 
where petitioner challenges a state sentence to be s~rved in the 
future, is a distinction without a difference. It may be true that as 
the majority assert, petitioner here is "in custody" of the New York 
authorities pursuant to Peyton v. Rowe, 391 U. S. 54, 88 S. Ct. 1549, 
20 L. Ed. 2d 426 (1968),5 but in Ahrens the prisoners were also found 
to be "in custodyll of the United States Attorney Gener'al in Washinrr -
t?n-a fact W,hiC~ did not prevent the denial of habeas corpus jurisdic
hon to the DIStrICt of Columbia courts. The fact that state law and not 
federal law underlies the sentence Meadows seeks b set aside makes 
little difference. The questions of law presented to the federal courts 
in ~ federal habeas corpus proceeding are still fede::,'al questions. The 
P?hcy considerations are essentially unchanged: on one hand, it is de
SIrable not to have to transport prisoners to hearinrrs' on the other 
hand it is desirable to conduct the trial where witnebs;es records 
and the original prosecutorial officers are to be found. Ahrens v. ' 
CJark resolved these issues conclusively; it is not the bUSiness of this 
court to overrule the Supreme Court. 

In addition to stare deCiSis, one further argument militates against 
the result reached by the majority. 28 U. S. C. § 2241(d) (Supp. IV 1969) 6 

5 
. As has been pOinted out by the majority, Peyton v. Rowe did not deal with 

an ll:te::s~ate de~ainer. That case only decided that a Virginia prisoner serving 
in. Vl.r~l~la the flrst of consecutive sentences imposed by Virginia courts was in 

bVlrgmm s custody not only for a sentence being served but also for those yet to 
. e served. 

6See footnote 1, ~ .. 

62 I 

I 
I 
I 
j 
f 

, \ 
1 
f 

provides that a state prisoner confined in a state which contains more 
than one federal judicial district may bring his petition for a writ of 
habeas corpus to the district having territorial jurisdiction over the 
place of his confinement, or, alternatively, in the district having 
jurisdiction over the courtroom in which he was convicted. If we were 
to agree with the majority's holding, that the right of transfer exists 
between states, we would render meaningless that portion of Section 
2241(d) which permits a choice between the district of confinement 
and the district of conviction only when both districts are within the 
same state. See footnote 2 supra. We should not interpret the law to 
render part of an unambiguous statute meaningless, even when the 
alternative is to iurther pOllcies WhICh may be undesirable policies 
to perpetuate. 

The majority of the Courts of Appeals which have' considered 
the question before us have resolved it as I would resolve it. In Unit
ed States ex reI. Van Scoten v. Pennsylvania, 404 F. 2d 767 (3 Cir. 
1968), appellant, who was" serving a prison sentence in the New Jer
sey State Prison at Trenton, New Jersey, imposed by a New Jersey 
state court, filed a petition for a writ of habeas corpus in the Eastern 
District of ~ennsylvania, challenging the validity of a sentence im
posed upon him by a Pennsylvania state court, the service of which 
[was] to commence upon completion of his New Jersey imprisonment.!1 
Id. at 767. The Third Circuit held that the District Court in Pennsyl-
vania , . 

"*- * * was without territorial jurisdiction to entertain Van 
Scoten's petition and should have dismissed it for that rea
son since at the time it was filed Van Scoten was incarce
rated in a New Jersey jail which is o1.:tside the territorial 
jurisdiction of the Eastern District of Pennsylvania. As 
subsequently developed, it is settled law that a federal 
district court is without jurisdiction to issue a habeas 
corpus writ if the person detained is not within its terri
torial jurisdiction when his petition for the writ is filed. " 
Id. at 768. 

The Ninth Circuit in George v. Nelson, 410 F. 2d 1179 (9 Cir.), 
cert. gTanted, 396 U. S. 955, 90 S. ct. 433, 24 L .. Ed. 2d 419 (1969) 
held that a California prisoner serving a California-imposed sen
tence properly challenged the validity of a North Carolina conviction 
by bringing his application for the issuance of the habeas writ to the 
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federal district court in California having territorial jurisdiction over 
the San Quentin prison in which the prisoner was confined. And in 
Ashley v. Washington~ 394 F. 2d 125 (9 Cir. 1968) that court arrived 
at the result the Third Circuit reached in Van Scoten and held that a 
Florida prisoner in Florida custody after a Florida conviction, faced 
with a detainer filed by the State of Washington, could not challenge 
the Washington conviction upon which the detainer was based~ by ap
plying for the issuance of a habeas corpus writ to a federal district 
court in Washington. 

On the other hand, in Word v. North Carolina, 406 F. 2d 352 
(19G9) lhe FOUl'til Circuit, in banc, considered the applications of 
three Virginia prisoners against whom North Carolina detainers had 
been filed and who claimed constitutional infirmities in their North 
Carolina convictions. Two of the appellant prisoners filed applica
tions in the District Court for the Eastern District of Virginia, the 
court having territorial jurisdiction over them, and one prisoner filed 
in the Eastern District of North Carolina~ the court having jurisdic
tion over the attorney general of North Carolina who had HIed the de
tainer. All three applications were dismissed by the district courts 
for lack of jurisdiction. Chief Judge Haynsworth, writing for the 
Fourth Circuit majority, held that the·dismissal of the applications 
filed in Virginia, the state having phYSical custody of the petitioners, 
should be affirmed and the application filed in the demanding state, 
North Carolina, was properly filed there though the petitioner was 
physically present in Virginia. 

In the face of this conflict within the circuits I should point out 
that the problems posed by these cases existed within the federal 
system until Congress passed the Act in 1948 which has now become 
28 U. S. C. § 2255. See United States v. Hayman, 342 U. S. 205, 72 
S. Ct. 263, 96 L. Ed. 232 (1952). 

Pursuant to that section a federal prisoner at the Atlanta 
penitentiary may bring his petition attacking the federal sentence 
he is serving or a federal sentence consecutively to be served to 
the sentencing court, wherever that court may happen to be. By 
passing this remedial legislation Congress indicated that post
cOllviction review of sentences.is best conducted in the sentencing 
court instead of in the court having jurisdiction over the place of 
the prisoner's conU1ement. 

64 

A similar amendment would clear up the problems posed here. 
As I have stated above, I would hold that the Northern District of 
Georgia had jurisdiction over the Meadows application. I would also 
hold that only by judicial legislation in an area where Congress has 
effectively legislated in the past can we support a decision that the 
Georgia judge properly transferred this case to the Eastern District 
of New York, so that jurisdiction in the New York court was created. 
I agree with the Third and Ninth Circuits, and with the approach of 
the Fourth Circuit's dissenting judge. 

Of course it seems to be a hardship uvon Meadows and the State 
of New York to require that the issues raised by the habeas corpus 
petition be adjudicated outside of the boundaries of New York, but 
we of the Second Circuit have regularly adjudicated the validity of 
out-oi-state convictions. See, for examplE, U. S. ex reI. Turpin v. 
Snyder, 183 F. 2d 742 (2 Cir. 1950) (A. N. Hand); U. S. ex reI. 
Durocher v. LaVallee, 330 F. 2d 303 (2 Cir. 1964) (Kaufman, in 
banc). 

Accordingly, I would hold that this petition filed by Meadows in 
the federal district court having jurisdiction of the place of his con
finement is not only not transferable 'mder 28 U. S. C. § 2241(d) to 
any federal district court in the State of New Iork but also is not 
transferable under 28 U. S. C" § 1404(a) or § 1406(a) to the federal 
district court in New York having territorial jurisdiction over the 
place where he was tried and sentenced. 

CASE: George v. Nelson, 410 F. 2d 1179 (9th Cir. 1969) 

HA..1v1LEY, Circuit Judge: 

John Edward George, in custody at California State Prison, San 
Quentin, appeals from a district court order denying his application 
for a writ of habeas corpus. 

On April 27~ 1964, George was convicted in a California state 
court! on a plea of guilty, of robbery in the first degree and began 
serving his sentence of five years to life at San Quentin. On July 20, 
1966, George was released to North Carolina authorities to stand 

. trial in that state upon a North Carolina robbery charge. This was 
done pursuant fa California Penal Code, section 1389 (1963), and 
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North Carolina G. S. § 148-89, known a~ the interstate "Agreement 
on Detainers." 

George was tried in Gaston County, North C arotina, on Febru
ary 8, 1967, and was convicted on the North Caroli~a ~harge. He 
was sentenced to imprisonment for from twelve to fifteen years. 
The convictilm. was thereafter affirmed. State v. George; 271 N. C . 
438, 156 S. E. 2d 845. 

However, George did not begin service of the North Carolina 
sentence. He was retul'ned to San Quentin to complete service of his 
Califul'nla sentence after '\vhich he is to serve his North Carolina 
sentence. On April 14, 1967, North Carolina authorities wrote to 
San Quentin, placing a detainer on George so that he would in due 
course be returned to North Carolina for this purpose: 

In his habeas corpus application thereafter filed in the United 
States District Court for the Northern District of California, George 
did not attack his California conviction, but rather challenged the 
North Carolina conviction. He alleged, in effect, that: (1) in the 
North Carolina prosecution he was not tried within the period per
missible under tlie California and North Carolina detainer statutes, 
and the North Carolina court was therefore without jurisdiction, 
this constitutiilg a denial of due process; (2) he was denied his con
stitutional right to a speedy trial in North Carolina; and (3) he was 
convicted on testimony known by North Carolina prosecuting offi
cials to be p·erjured.1 George asserted in his application that he 
wanted the validity of the North Carolina conviction determined now 
because it, together with the North Carolina detainer, adversely 
affects favorable consideration of parole and reduced custodial 
classification by California authorities. 

On March 1 and 20, 1968, the district court denied the appli
cation for a writ on the ground that McNally v. Hill, 293 U. S. 131, 
55 S. Ct. 24, 79 L. Ed. 238, foreclosed habeas corpus relief on the 
North Carolina conviction while George was still in custody wlder 
the prior California judgment. George appealed to this court on 
April 3, 1968. 

.1George alleged that he presented the first two of these grounds for relief 
in his direct appeal in North Carolina. He did not allege in his applic~tion .that 
he presented the perjury ground in any North Carolina state court proceeding. 
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.. On May 20, 1968; the United States SUf1'eme Court in Peyton v. 

Rowe, 391 U. S. 54, 88 S. Ct. 1549, 20 L. Ed. 2d 426, overruled 
McNally v. Hill. The Supreme Court held that a prisoner serving 
consecutive sentences is "in custody" under anyone of them for· 
purposes of 28 U. S.C. § 2241(c) (3) (1964), and may in a federal 
habeas corpus proceeding thereunder, challenge the constitution
ality of a sentence scheduled for future service. 

George than moved in this court for an order remanding the 
cause to the district court for further proceedings in the light of 
Peyton v. Rowe. In a supplemental brief thereafter filed George 
in effect asserted, as an additional reason why the validity of the 
North Carolina conviction should be determined at this time, that 
a delay in making this determination will lessen the chance that 
substantial justice will be done with regard to the North Carolina 
conviction. 2 

The California warden oppcaed the motion to f'~mand, arguing 
that he is not a proper party insofar as George i~ "!.hallenging the 
North Carolina conviction, and that an appropriate North Carolina 
party is an indispensable party.3 The California warden further 
argued that the United States District Court for the Northern DiS
trict of California did not have jurisdiS!Iion to entertain this habeas 
proceeding. We passed consideration of the motion to the hearing 

_ of the appeal on the merits. 

In Peyton v~ Rowe, the consecu.tive or successive sentences 
were imposed by the same sovereign. Eere the first sentence was 
imposed against George bya California court~ and the second was 
imposed by a North Carolina court. However, the rule established 
in "Rowe that a federal habeas corpus applicant may attack the va
lidity of a second sentence without awaiting completion of seririce 

2George thereby invoked the.reasons stated in Peyton v. Rowe, 391 U. S. 
54, 62,64,88 S. Ct. 1519, 20 L. Ed. 2d 426 (the dimming of memories, death 
of witnesses, and incarceration when entitled to release) why habeas appli
cants are entitled to attack all outstanding convictions without delay. 

3While George named the 'ryVarden, North Carolina State Prison (Name 
Unknown) 11 as a respondent in his amended application in this habeas corpus 
proceeding, there is nothing in the record before us to .indicate that process 
has been served upon the North Carolina warden. 
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of the first sentence, applies even though the two sentences were 
imposed by dtlferent sovereigns. Word v. North Carolina, 4 Cir. , 
406 F. 2d 352, 355; United states ex reI. Van Scoten v. Common
wealth of Pennsylvania, 3 Cir., 404 F. 2d 767, 768. 

This brings us to the question of whether, under the circum
stances of this case, a habeas proceeding should be Emtertained in 
the district of confinement (California) Ol~ in the district of sen
tencing (North Carolina). 

Since George is in state custody in the Northern District of 
California, we think that distrIct court has jurisdiction to entertain 
the habeas application. Title 28 U. S. C. § 2241(a) provides that writs 
of habeas corpus may be granted by th'e district courts "within their 
respective jurisdictions. II In Ahrens v. Clark, 335 U. S. 188, 68 
S. Ct. 1443, 92 L. Ed. 1898, the Supreme Court held that this phrase 
means the district in which the petitioner is detained or confined when 
the petition is filed. 4 See also, Ashley v. Washington, 9 Cir., 394 
F.2d 125, 126. 

It is also our view that, while the challenged judgment is that of 
North Carolina, the California warden is a proper respondent. He is 
the actual custodian of George by reason of the California conviction 
and also as agent of the North Carolina warden, as evidenced by the 
detainer. If the California warden does not wish to defend the North 
Carolina conviction he can c2.!l upon the authori~ies of North Carolina 
to provide that defense. 

In holding that the California district court has jurisdiction, 
we have not overlooked the fact that the Fourth Circuit, in Word v. 
North Carolina, 4 Cir., 406 F. 2Cl352, has reached a contrary re
sult. The Word court affirmed the dismissal of two habeas applica
tions filed in a Virginia district court by Virginia prisoners chal
lenging North Carolina convictions. In doing so, however, the Fourth 
Circuit did not seem to announce a categorical rule that a district 
court in the district of custody could never assume' jurisdiction. 

4 
A~ observed by the Fourth Circuit in Word v. North Carolina, 406 F. 2d 

352~ thIS rul~ of Ahren~ h.as been departed from in the case of applicants 
r?sldent outsIde of the Umtec1 States, and perhaps in certain other exceptional 
circumstances. ' 
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Instead, it said" * * * the latter, where permissible [is] infrequently 
preferable. " 

We recognize that, under the law of the Fourth Circuit, as es
tablished in the Word deciSion, a federal district court in North Caro
lina could have entertained George's application. It was there held 
that a North Carolina district [sic] court should not have dismissed, 
on jurisdictional grounds, the habeas application of a Virginia pris
oner who sought to set aside a North Carolina conviction.5 But the 
problem befol'e us is not whether a district court in North Carolina 
could have entertained George's application, but whether the district 
court in California, where the application was filed, had jurisdiction. 
We do not now pass upon the question of whether the California dis
trict court may, after this remand, transfer the cause, to the North 
Carolina district court pursuant to 28 U. S. C. '§1404(a) (1964). 

It cannot be denied that the entertaining of such proceedings 
. in the state of confinement rather than the state where the chal
lenged conviction was obtained presents practical problems. But, 
likewise, a rule requJring the prisoner to seek relief in the latter 
state presents practieal problems. They are discussed at some 
length in the opinions filed in Word v. North Carolina. We do not 
see how a dispositiOH of this appeal can avoid one set of problems 
or the other. 1?erhar)s new judicially or legislatively-fashioned 
techniques are needed to meet these problems j now that Peyton v. 
RGwe has assured s~ate prisoners an immediate right to attack 
convictions not yet being served. But all that is presented to us at 
this time are the questions of California district court jurisdiction 
and indispensability of parties. 

Reversed and remanded for further proceedings., 

5The rule is to the contrary in the Ninth Circuit. In Ashley v. Washing
ton, 9 Cir., 394 F. 2d 125, the court held that a state prisoner in custody 
under a Florida judgment, faced with a detainer filed by the State· of Wash
ington, could not challenge the Washington conviction upon which the detainer 
was based, in a habeas proceeding brought in a Washington district court. 
To like effect, see United States ex reI. Van Scoten v. Commonwealth of . 
Pennsylvania, 3 Cir., 404 F. 2d 767. 

• '-r'," ... 
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'CASE:' Nelson v. George, 399 U. S. 224 (1970) 

MR. CIDEF JUSTICE BURGER delivered the opinion of the Court. 

We granted the writ in this case to consider whether the respond
ent, presently confined in California under a state conviction, may 
utilize the federal CG~~.;:ts in California to test the validity of a North 
Carolina sentence before beginning to serve that sentence and while 
under a detainer filed by North Carolina. Respondent claims the sen
tence yet to be served in North Carolina is "consecutive" under Peyton 
v. Rowe, 391 U. S. 54 (1968). However, since his petition challenges 
the present effect being given the North Carolina detainer by the Cali
fornia authorities, particularly with respect to granting him parole, 
we have concluded that as to that claim respondent failed to exhaust 
his state remedies and accordingly do not reach the question for which 
the writ was granted. 

The record discloses that on April 27, 1964, John Edward George 
was convicted on a plea of guilty in a California court of first degree 
robbery. He began serving his sentence of five years to life at San 
Quentin. Following his conviction, detainers were filed in California 
by the States of Kansas, Nevada, and North Carolina, on June 4, 10, 
and 11, 1964, respectively. 

Exercising his right under Article III (a) of the interstate" Agree-
. ment on Detainers," George requ.ested temporary release to stand trial 
on the underlying robbery charge pending in North Caroline!... Accord
ingly, on July 20, 1966, he was released to North Carolina authorities 
and transported there to stand trial. The North Carolina trial was held, 
and on February 8, 1967, George was convicted and sentenced to im
prisonment from 12 to 15 years. The conviction was thereafter af
firmed, State v. GeorgEi, 271 N. C. 438, 156 S. E. 2d 845 (1967). 

Following the North Carolina trial George was returned to San 
Quentin to complete service of his California sentence. On April 14, 
1967, the clerk of the Gaston County Superior Court addressed a let
ter to the Records Officer at San Quentin advising that George was 
"wanted at the termination of his imprisonment there for return to 
this jurisdiction to serve the sentence imposed in the Superior Court 
of Gaston County, North Carolina." The Warden of San Quentin 
acknowledged the detainer, indicating that it was "noted in our rec
ords. " 
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George then brought a petition for habeas corpus in the United 
States District Court for the Northern District of California in which 
he sought to attack not his California conviction, for which he was 
then incarcerated, but the North Carolina conviction for which the 
detainer had been filed. The District Court denied the application by 
order dated March 1, 1968, on the ground that McNally v. Hill, 293 
U. S. 131 (1934), foreclosed habeas corpus relief on the North Caro
lina conviction while George was still in custody under. the prior 
California judgment. 

George filed a petition for rehearing in the District Court in 
Whl'ch he ::l1"a l1 A d th'lt A~TAn tJ...o"rrh '1r>t".,11y ... n~·T?';nrr -1-1 . .,....., e ~11 a Califorl11'a .. - ~"-0 ......... _C' ... _ ..... , '-' ... l! -0 ....... _v""'''"'''I,...4... ....:J\;.;J.. \'.1. 0 l,. .l..J...l. .J. 

jail and thus not technically serving his North Carolina sentence, 
habeas corpus was not foreclosed since the North Carolina detainer 
operated as a form of constructive custody. In support of his conten
tion he drew upon the la.nguage in Arketa v. Wilson, 373 F. 2d 582 
(C. A. 9th Cir. 1967), to the effect that the strict rule of McNally v. 
Hill had been somewhat eroded by this Court's subsequent decisions 
in Ex parte Hull, 312 U. S. 546 (1941), and Jones v. Cunningham, 
371 U. S. 236 (1963), and that" ... it appears that there are situations 
in which the writ can be used to free a petitioner from a certain type 
of custody, rather than from all custody." Arketa v. Wilson, supra, 
at 584. George argued that the North Carolina w8rrant was "a form of 
custody" since it affected his custodial cl:;l.sGific'ltion and probability 
of parole on his California sentence. On March L;O, 1968, the District 
Court denied the petition for rehearing and George appealed to the 
Court of Appeals, Nin~h Circl.!it. 

Our decision in Peyton v. Rowe intervened. In that case we over
ruled McNall'y. v. Hill, 293 U. S. 131 (1934), and held that a state pris
oner serving consecutive sentences in the forum state is "in custody" 
under each sentence for purposes of jurisdiction for collateral attack 
under 2.8 U. S. C. § 2241(c)(3), 4 thus permitting a federal habeas 

4 a 2241. Power to grant writ. 
"(a) Writs of habeas corpus may be granted by the Supreme Court, any 

justice thereof, the district courts and any circuit judge within thei.r respective 
jurisdictions. The order of a circuit judge shall be entered in the records of 
the district court of the district wherein the restraint complained of is had. 

"(C) The writ of habeas corpus shall not extend to a prisoner unless

"(3) He is in custody in violation of the Constitution or laws or 
treaties of the United States, , . If 
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corpus. action to test a future state sentence while serving an earlier 
sentence. In Peyton v. Rowe the consecutive sentences were imposed 
by the forum state, and the sentences were being served in that State's 
prison. Unlike the case now before us, in such a single state situation 
the challenge to the continuing vitality of Ahrens v. Glark, 335 U. S. 
188 (1948), does not arise. See Word v. North Carolina) 406 F. 2d 
352 (C. A. 4th Cir. 1969). . 

As we have noted, having named the warden of San Quentin as 
the respondent in his amended petition to the Federal District Court 
in California and had his petition refused, George sought rehearing. 
In that applicatlOn George alleged that the California authorities had 
imposed upon him a "form of custody" because of the North Carolina 
detainer. Specifically, he alleged that the mere pres~nce of the de
tainer adversely affected the probability of his securing parole and 
the degree of security in which he was detained by state authorities. 
California denies that the existence of the detainer has any conse-

. quences affecting his parole potential or custodial status. 

5 . -
In that case Chief Judge Haynsworth, expressing the views of the ma-

jority of the Court of Appeals for the Fourth Circuit sitting en banc, conclud
ed that Ahrens v. Clark was a venue decision, and that the physical presence 
of the petitioner within. the district was not an invariable requirement if rigid 
adherence to the rule would leave one in prison without an effective remedy. 
The legislative history of the 1966 amendments to §2241(d) suggests that Con
gress may have intended to endorse and preserve the territorial role of Ahrens 
to the extent that it was not altered by those amendments. See H. R Rep. No. 
1:894., 89th Gong., 2d Sess., 1-2 (1966). See also S. Rep. No. 150:4, 89th 
Congo 2d Sess. (1966). Those changes were made by Congr.ess, of course, 
prior to our decision in Peyton v. Rowe; necessarily Congress could not have 
had the multistate problem with which we are now confronted in mind. Wheth
er, in light of the legislative history of § 2241(d) and the changed circumstances 
brou~ht about by Peyton v. Rowe, the rigor of our Ahrens holding may be re
consldered is an issue upon which we reserve judgment. 

However, we note that prisoners under sentence of a federal court are 
confronted with no such dilemma since they may bring a challenge at any time 
in the sentencing court irrespective of where they may be incarcerated. 28 
U.S. C. §2255. It is anomalous that the federal statutory scheme does not 
contem.platc affording state prisoners that remedy. The obvious locrical and 
practical solution is an amendment to ~2241 to remedy the short~oming which 
has be,come appal'ent following the holding in Peyton v. Rowe. Sound judicial 
admimstration calls for such an amendment. --
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------- Since the Full Faith and Credit Clause does not require that 

sister States enforce a foreign penal judgment, Htmtington v. Atrill, 
146 U. S. 657 (1892); d. Milwaukee County v. M. E. White Co. 296 
U. S. 268, 279 (1935), California is free to c'onsider what effect if 
any, it will give to the North Carolina detainer in terms of Geo;ge's 
p:esent "custody. ,,6 Because the petition for rehearing raised pre
CIsely such a challenge to the California "custody," a matter which 
has not yet been presented to the California courts, we conclude that 
respondent George has not yet exhausted his California remedies. 
See Ex parte Royall, 117 U. S. 241 (1886), 

. " 

Petitioner insists that the very presence of the North Carolina 
detainer has and will continue to have an adverse impact on Cali
fornia's consideration of his claim for parole. Therefore, the United 
States District Court in California should retain jurisdiction of the 
petition for habeas corpus relief pending petitioner's further applica
tion to the California courts for whatever relief if any may be 
available and appropriate if he establishes his dlaim th~t North Caro
lina's detainer interferes with relief which might, in the absence of 
the detainer, be granted by California. We affirm the judgment of 
the Court of Appeals to the extent it finds jurisdiction in the District 
Court to consider petitioner's claims with respect to the impact of 
the detainer if petitioner elects to press those claims after he ex:" 
hausts his remedies in the California courts. 

Affirmed. 

MR. JUS TIC E BLACKMUN took no part in the consideration or 
decision of this case. . 

MR. JUSTICE HARLAN, with whom MR. JUSTICE MARSHALL 
joins, concurring. 

I join the Court's opinion with the following observations. First, 
I do not understand the Court to suggest that petitioner's failure to 
exhaust state remedies with respect to his claim that California 

6 . 
. We are not here concerned with the scope of California's ultimate duty, 
lIDpos.ed by Ar t. 4" §2, c1. 2, of the Constitution, to extradite persons wanted 
for trl~l o~ execution o~ sentence in a sister State. We note only that, until 
the oblIgatlOl1 to extradIte matures 1 the Full Faith and Credit Clause does 
~~~~eqUire California to enforce the North Carolina penal judgment in any 
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is giving a constitutionally impermissible effect to his North Carolina 
conviction, rendered it improper for the federal courts to consider his 
chall enge to the v.alidity of the North Carolina conviction to the extent 
that he had exhausted North Carolina remedies with respect thereto. 
Second, agreeing with the reasons given by the Court for not reaching 
the propriety of the Court of Appeals! resolution of pet.itioner's chal
lenge to the North Carolina conviction, I would dismiss that part of 
the writ as improvidently granted. Third, pending the congressional 
action which the Court's opinion envisages, I think it not inappropriate 
to leave undisturbed such conflicts as exist between the decision of the 
Court of Appeals in the present case and decision in other circuits, 
see \-Vord v. l';Ul'UI Carolina, 406 F. 2d 352 (C.A. 4th Cir. 1969); Unit
ed States ex reI. Van Scoten v. Pennsylvania, 404 F. 2d 767 (C. A. 3d 
Cir. 1968), respecting the proper treatment of habeas corpus claims 
such as those involved in petitioner's challenge in the California courts 
to the validity of his North Carolina conviction. 

MR. JUSTICE DOUGLAS, dissenting. 

This California prisoner is seeking to challenge in federal habeas 
corpus the constitutionality of his conviction in Nc.rth Carolina, the 
sentence for which he must serve when he finishes his California term. 
The infirmities of the North Carolina judgment, -nhich he alleges, re
late to the absence of a speedy trial and to the k.10wing use of perjured 
testimony. North Carolina filed a detainer against him in California; 
and it is that detainer: not the North Carolina ju':1gment, that the Court 

;·:'t:.:.v;";,:,:".~uses to avoid decision un the basic issue raised in the petition. The 
. petition for habeas corpus stated, "It is the North Carolina Supreme 

Court decision that is under attack here." The only reference to a de
tainer made in the petition was to the detainer filed prior to his return 
to North Carolina for trial. The reference to the detainer filed after 
his North Carolina conviction was made in his petition for rehearing. 
The District Court had dismissed the petition before Peyton v. Rowe, 
391 U. S. 54, was decided; and in his argument for a rehearing the 
prisoner sought to distinguish McNally v. Hill, 293 U. S. 131, which 
Peyton v. Rowe overruled, by arguing that his case was different be
cause the North Carolina detainer was being used to his disadvantage 
in California. Both the petition for habeas corpus and the petition for 
rehearing were pro se products. Thus the false issue got into the 
case. 

, " 

The Court holds that the challenge of the North Carolina judgment 
may not yet be made in California because the prisoner has not yet 
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• shown under California law whether the existence of the North Caro
lina detainer can affect or is affecting his parole potential or custodial 
status and therefore that he has not exhausted his r.emedies under 28 
U. S. C. § 2254. 

The remedies with which 28 U. S. C. § 22541 are concerned, re
late to those which would remove the infirmities in the North Carolina 
judgment, making unnecessary federal intervention. Plainly, Cali
fornia can supply no such remedies. 

.. 
The remedies to which the Court adverts are of a wholly different 

character-they concern C2..lifo:'l1in. procedures for correcting any im
proper use in California of North Carolina's judgment. They are wholly 
irrelevant to the reasons why we held in Peyton v. Rowe that a state 
prisoner serving one sentence may challenge in federal habeas corpus 
the constitutionality of a second state sentence scheduled for future 
service. We ruled that if prisoners had to wait until the first sentence 
was served before the constitutionality of the second could be chal
lenged, grave injustices might be done: 

"By that time, dimmed memories or the death of wit
nesses is bound to render it difficult or impossible to secure 
crucial testimc,ny on disputed issues of fact .... To name 
but a fev,1 examples [of prejudice resulting from the kind of 
delay IvIcNall~ imposes], factual determinations are often 
dispositive of claims of coerced confession ... ; lack of 
competency to stand trial . . .; and denial of a fair trial .... 
Postponement of tlle adjudication of such issues for years 
can harm both the prisoner and the State and lessens the 
probability that final dispositions of the case will do substan
tial justice. II 391 U. S., at 62. 

l"An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the State, 
or that there is either an absence of available State corrective process or the 
existence of circumstances rendering such process ineffective to protect the' 
rights of the prisoner. 

"An applicant shall not be deemed to have exhausted the remedies avail
able in the courts of the state, within the meaning of this section, if he has the 
right under the law of the State to raise, by any available procedure, the ques
tion presented. II (Italics added.) . - --
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If the prisoner was seeking to escape the rigors of the detainer 

filed by North Carolina, the exhaustion of California remedies would 
of course be proper. But the gravamen of the petition for habeas 
corpus conc erned the validity of North Carolina's judgment and that 
is "the question presented" within the meaning of 28 U. S. C. § 2254. 

The Court of Appeals, 410 F. 2d 1179, did not decide that only 
California, not North Carolina, could pass on the merits of the peti
tion, viz., on the validity or invalidity of the North Carolina judgment. 
It emphasized that there were practical difficulties whichever forum 
were chosen. Id., at 1182. Trying the issues in California would put 
a burden on ~~u.dh Cal'uliml. prosecutors and witnesses. Trying the 
issues in North Carolina would entail problems of expense and secur
ity insofar as the prisoner's appearance there was needed. The fact 
that the federal court in California has "jurisdiction, " it ruled, does 
not mean that it could not transfer the cause to the federal court in 
North Carolina. 

The Court of Appeals left open for the informed discretion of the 
District Court the question of how and where the prisoner may be 
heard on the constitutionality of the North Carolina Judgment. I would 
affirm the Court of Appeals and reserve for another day the question 
whether the application could be transferred to North Carolina for 
hearing. . .. 

CASE: United States ex reI. Jennings v. Pennsylvania, 429 F. 2d 
522 (3d Cir. 1970) 

SEITZ, Circuit Judge. 

This is. an appeal from a judgment of the New Jersey district 
court dismissing for lack of jurisdiction appellant's pro se habeas 
corpus petition in which the State of Pennsylvania is named as re
spondent. 

Appellant's petition fairly shows the following facts. Appellant 
is in a New Jersey prison serving a 7 to 20 year term imposed by a 
New Jersey state court. That sentence is not attacked. Shortly after 
he commenced serving this sentence in 1963, appellant learned that 
the district attorney of Pike County, Pennsylvania, had lodged a de
tainer against him. The detainer recited that there 'was an outstanding 
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'warra~t in Pike County, Pennsylvania, charging him with armed 
robbery and carrying a concealed weapon. Appellant almost imme
diately" sought to be brought to trial on the Pennsylvania charges by 
invoking the procedures of the Pennsylvania Interstate Agreement 
on Detainers.1 , .. 

It appears on this record that appellant made innumerable . 
efforts over several years to have the Pike County prO$ecutor dIS
charge his obligation under the statute. Indeed, appellant' s effort~ 
to obtain relief from the Pennsylvania authorities generally constI
tute a sorry narrative of official inaction or indifference. This is 
so whether the matte.r be cO!2sidered from the perspective of ap
pellant's constitutional right to a speedy trial or from the viewpoint 
of the rights afforded him under the provisi.ons of Penn.sYlv~nia~ s 
Interstate Agreement on Detainers Act. NeIther the prIor dIstrIct 
attorney of Pike County, "Oennsylvania-Robert J. Kay ton-nor the 
present one-Wil~iam C. Gumble-though repeatedly advised of these 
proceedino-s has entered an appearance or filed a brief. Nor has the 
Pike Courrty District Attorney come forward with any expla.nation of 
thi,s shocking dereliction of prosecutorial duty, to say nothIng of the 
lack of courtesy to this court. 

The sentiments we have expressed are evide1.lced in a more re
strained way in the language of the opinion cf tho district court. How
ever, the district court ruled that it lacked jurisdiction to grant any 
habeas corpus relief because the only respondent, the State o~ Penn
sylvania, was not "present" in the district. Since appella.D.t ~Id. not 
name his prison custodian as respondent, although he was wIthm the 
jurisdiction of the New Jersey district court, and sir:ce 28 ? s. C :A. 
§ 2243 provides that the rule to show cause why a WrIt shOUld not IS

sue is to be "directed to the person having custody of the person de
tained, I' we agree that no remedy could have been granted as the 
matter stood. 

On this record therefore, we could affirm the action 01 the 
district court. But 'the facts here alleged concerning the depr~va
tion of ·the rio-ht to a speedy trial, if true, cry out for something 
more from abconcerned judiciary. This is particularly so because 

lpa. Stat. Ann. tit. 19 §1431. New Jersey has the reciprocal statute. 
2AN.J. Stat. Ann.'§159A-1. 
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of our view that, despite a contrary implication in the district Court 
opinion, had appellant's New Jersey custodian been'. ,lade a respond- , 
ent, the New Jersey district court would have had jurisdiction to is
sue an order to his custodian directing that appellant not be held 
subject to the detainer. 2 We say this because there then would have 
been compliance with the. prerequisites to the exercise qf habeas 
corpus jurisdiction, viz., the prisoner physically present in the 
district when the petition or the writ was filed and the custodian 
joined and served. 3 

In the foregoing circumstances we think the proper administra
tion of justice III tl1lS pro se matter dIctates that the judgment of the 
district court be vacated and the matter remanded to that court to 
afford the appellant a reasonable opportunity to amencj. his complaint 
by naming his prison custodian as a defendant and making service on 
him.4 Thereafter; if the district court finds that the appellant has 
reasonably exhausted his Pennsylvania state remedies-as the pres
ent record seems to indicate-and if it finds that the detainer is 
premised on Pennsylvania charges which may not be constitutionally 
pursued for failure to afford appellant a speedy trial, then it will be 
in a position to grant appropriate relief with respect to the detainer. 
See Klopfer v. North Carolina, 386 U. S. 213, 87 S. Ct. 988, 18 
L. Ed. 2d 1 (1967). 

The judgment of the district court will be vacated and the mat··. 
ter remanded for proceedings consistent with this opinion. We com
mend to the district court the desirability of appointing counsel for 
the appellant. 

2See Word v. North Carolina, 406 F.2d 352, 357 n. 6 (4th Cir. 1969). 

3Compare United states ex reI. Van Scoten v. Commonwealth of Penn
sylvania, 404 F. 2d 767 (3d Oir. 1968). 

4 Appellant should also be given an opportunity to amend his petition, if 
he desires, to attack the constitutionality of any consequences which New Jer
sey imposes solely because of the existence of the detainer. See Nelson v. 
George, 399 U.S. 224,90 S.Ct. 1963,26 L.Ed.2d 578 (1970). Of course, if 
he asserts such an additional claim, that matter must be held in abeyance 
pending exhaustion of his rights in the New Jersey courts. Nelson V. George, 
supra. 
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CASE: Williams v. Pennsylvania, 315 F. SUppa 1261 (W. D. Mo. 1970) 

Wil.JLIAM H. BECKER, Chief Judge. 

ORDER GRANTING PETITIONER LEAVE TO PROCEED IN FORMA 
PAUPERIS AND DISMISSING PETITION FOR HABEAS CORPUS 
WITHOUT PREJUDICE 

Petitioner, a federal convict confined in the United States Medical 
Center for Federal Prisoners at Springfield, Missouri, petitions this 
Court for a writ 01 1ederal habeas corpus directing the respondent to 
dismiss a charge which it has pending against him and vacate the war
rant for his arrest and demand for the production of his person which 
it has filed with the United States Department of Justice. Petitioner 
also requests leave to proceed in forma pauperis. Leave to proceed 
in forma pauperis will be granted. 

Petitioner states that "on or about October 5, 1968," he was 
charged with issuing a worthless check in a Justice of the Peace CQurt 
in Temple, Pennsylvania; that he has never "been tried on that charge, 
and to the best of my knowledge and belief no date has been set for 
trial"; that subsequently he was convicted on II another charge" in the 
United States District Court for the Southern District of Iowa and was 

, sentenced on that conviction on November 28, 1969, to a term of three 
years' imprisonment; th2.t the Commonwealth of Pennsylvar.ia has is,·' 
sued a warrant for his arrest and further" has lodged, with the United 
States Department of Justice, Bureau of Prisons, a warrant or de
tainer demanding that I be delivered into the custody of the Common
wealth ()f Pennsylvania f01' the execution of the aforesaid warrant of 
arrest"; that n [s Jaid detainer is adversely affectillg my eligibility for 
release ~rom Federal custody and is prejudicing me in other respects 
relevant to the conditions of my Federal confinement"; that on Febru
ary 5, 1970, petitioner filed a motion to dismiss or for a speedy trial 
in the t.Tustice of the Peace Court in Temple, Pennsylvania; and that 
such n~otion is still pending. 

Petitioner contends that his right to a speedy trial has been 
denied as guaranteed by the Sixth Amendment to the United states 
Constitution and the rule of Smith v. Hooey, 393 U. S. 374, 89 S. Ct. 
575, 21 L. Ed. 2c1 607. Further, petitioner contends that federal 
habeas corpus is a proper remedy in this instance eiting Smith v. 
Hooey, supra; Peyton v. Rowe, 391 U. S. 54, 88 S. Ct. 1549, 20 
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L. Ed. 2d 426;' Word v. North Carolina (C. A. 4) 406 F. 2d 352, 354; 
Pitts v. North Carolina (C. A. 4) 395 F.2d 182; and Kane v. Virginia 
(C. A. 4) 419 F. 2c;11369. Petitioner quotes the Kane case to the fol
lowing effect: 

"We believe this salutary rule [of enforcing a right to c.;. 
speedy trial prior to trial on state charges] should be ap
plied in federal habeas corpus proceedings when the proof 
shows (1) that the prisoner demanded a speedy trial, (2) 
that the state nevertheless failed to make a diligent effort 
to obtain him for trial, and (3) that he has exhausted his 
state remedies as required by 28 U. S. C. & 2254 by seeking 
dismissal of the charges against him because of the uncon
stitutional delay. If the prisoner, ha';'ing satisfied these 
preliminary requirements, then prevails on the merits of 
his claimed denial of a speedy trial, the district court 
should discharge him from custody under the detainer and 
bar prosecution of the charge for which it was filed." 419 
F. 2d at 1373. 

In Kane, however, as the quoted passage indicates, the doctrine of 
need for exhaustion of state remedies was recognized. Further, as
l::iuming that federal habeas corpus is the correct remedy to enforce 
petitioner's right to a speedy trial ultimately, tItis Court is not the 
~orrect one in which to petition initially fOT such relief. Under the 
provisions of Section 2241(a), Title 28, United States Code,' this , 
Court may issue writs of hanpas corpus "within [its] * * * juris
diction * * *." This Court has no power, in the absence of excep
tional circumstances not stated to be present here, to enforce any 
writ of habeas corpr,s against the Commonwealth ot~nsylvania, 
which is without thE: territorial jurisdiction of tJ~~urt. In KantS, 
the district court's dismissal of the petition of the petitioner Perry, 
who attacked in the United States District Court for the Western 
District of Virginia the" detginers" of the states of Maryland and 
Florida, was upheld. on .the exhaustion principle. Although relief 
from a Maryland detainer was granted to the petitioner Sutherland 
by ordering the Virginia district court to require the Warden of 
the Virginia penitentiary in Lo:rton, Virginia, to give no effect to 
the detainer, this was done in the presence of the follOWing excep
tional circumstances re;- .:,ted by the opinion of Kane: . --

"Sutherland failed to exhaust his Slate l'emQdies, as 
required by 28 U. S. C. § 2254. Because of the Ol11iosion, 
We ordinarily would deny relief. However, the Assistant 
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Attorney General of Maryland told us in oral argument 
that while the state had not formally withdrawn the de
tainer, it does not intend to prosecute Sutherland on the 
charges for which it was filed. For this reason, the 
~tate does not raise any question of venue or insist upon 
further proceedings in its courts." 419 F. 2d at'1374. 
(Emphasis added. ) 

Further, .t~e case rf;lied upon by the court in Kane in giving relief 
to the petItIoner Sutherland, Word v. North Carolina, supra, has 
expressly held that, upon the exhaustion of state remedies, the 
federal petition for habeas corpus challenging the validity ~f a 
state detainer should preferably be brought in the federal district 
court in the demanding state. See 406 F. 2d at 355-3.56. Some . 
cases prior to Peyton v. Rowe, supra, speculated in dicta that 
"detainers" placed against state prisoners by the federal govern
ment (or against federal prisoners by a state) might be attacked as 
a condition of confinement by a petition for habeas corpus or other 
extraordinary process. See, e. g. Blake v. Florida (S. D. Fla. ) 
272 F. Supp. 557. ,The possible implication of that speculation is 
that the detainer could be attacked in the courts sitting in the state 
wherein the petitioner was confined, rather than in the demanding 
state. But PeytOl," v. Rowe, supra, determined that the preferred 
method of attack 'is in the court where the conviction providinu the 
basis of the" detainer" has been obtained. As explained in Wo~d v. 
North Carolina, supra, this conclusion was a "logical extension" 
of the Peyton holding: 

"Now it appears, as a logical extension of Peyton v. 
Rowe, that when a prisoner is in custody under a de
tainer, there is opened another divergence between 
the district of confinement and a district within the 
sentencing state. Should We hold that the writ must be 
sought in the district of confinement we would be met 
with all of the practical prcolems and difficulties 
which § 2255 solved or avoided with respect to post
conviction review of federal sentences, save only the 
problem of concentration of cases in districts in 
which federal penal institutions are located. The rec
ord of the state trial will be readily available in the 
sentencing state; it may not be elsewhere. If an evi
dentiary hearing is necessary, the state trial judge, 
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the prosecuting.attorney, defense counsel and other 
witnesses will generally be available in the sentencing 
state; it may be a practical iP.J.possibility to produce 
them in the state of detention. 11 406 F. 2d at 356. 

The Word t.:3.r::e dealt with a conviction which supplied the basis of a 
detainer, rather than a pending charge. But the reasoning of the 
Word ease applies equally well to the problem of the detainer based 
upon the pending charge. Further, the Word case noted that issuing 
the writ of habeas corpus in the state of detention faced the "grave 
jurisdictional hurdle" of Section 2241(a), supra, which might be 
avoided if the demanding statets Attorney General f'voluntarily sub
mitted to the jurisdiction of the district court in Virginia," as he 

- did in Kane. In the Worq case, a further factor making the federal 
court in the demanding state the preferable forum, was that state 
remedies must be exhausted in the demanding state, "not in the 
courts of that state In which he is now physically present. II 406 F. 2d 
at 356. It is well settled that in cases involving detainers based on 
pen.ding charges, the proper state remedies are in the state courts 
in which the deta-i.ner charge is pending. Vaughn v. Missouri (W. D. 
Mo.) 265 F. Supp. 933. Further, in this case, the petitioner seeks 
more than the mere order directing the Director of the Medical 
Center to disregard the detainer. He seek~ the dismissal of the charge 
with prejudice and the vacation of the warrant for his arrest based 
thereon. Such squarely meets the "jurisdiction hurdle!! of Section 
2241(a) described in Word v. North Carolina, supra. Therefore, when 
petitioner's state remedIes in the courts of Pennsylvania are ex
hausted within the meaning of 2254, Title 28, United states Code, 
he should then petition for habeas corpus in the United States District 
Court for the Eastern District of Pennsylvania. 

It is unlikely, however, that petitioner's state remedies have 
> been exhausted by virtue of the long pendency of his motion to dismiss 

in the Justice Court in which he has been charged. State remedies are 
not exhausted under Section 2254, Title 28, U. S. C., so long as the 
question may be presented to the state courts by !Tany available proce
dure." See Fay. v. Noia, 372 U. S. 391, 83 S. Ct. 822, 9 L. Ed. 2d 837. 
Relief may be available in the Supreme Court of Pennsylvania to com
pel the action of the state trial court on petitioner' f~ motion to dismiss 
or for a speedy trial. To the end of facilitating such petitions for rG
li~f by Medical Center prisoners in state supreme courts, this Court 
hr,s developed a form for such a petition, one of which will be sent to 
petitioner with his copy of this order. 
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For the foregoing reasons J it is 

Ordered that .the petitioner be, and he is hereby granted leave 
to proceed in forma pauperis. It is further 

Ordered that the petition herein for habeas corpus .be, and it 
is hereby, dismissed without prejudice. 1 

1After the entry of this order, Nelson v. George, 399 U.S. 224, 90 
S.Ct. 19l~?. 26 L.Ed.2d 578, and Brovm v. Arkansas (C.A. 8) 426 F.2d 
677 were.. published. Nelson v. George, supra, was decided on June 29, 
1970. Therein the United States Supreme Court held that a California 
state prisoner challenging a North Carolina detainer shou.ld exhaust state 
remedies in the courts of California and that the federal district court of 
that state should "retain jurisdiction of the petition for habeas corpus re
lief pending petitioner's further app~ication to the Cali::orn~a courts for 
whatever relief, if any) may be available and approprH'.t:e If the es~ab
lishes his claim that North Carolina's obtainer i1lterfe::es with relIef (such 
as parole considerations) which might, in the absence of the detainer, be 
granted by California. 11 399 U. S. at 229, 90 S. Ct. at 1967, 26 L. Ed. 2d 
at 583. The case deait with in this opinion was different from Nelson be
cause in this case Williams did not request any relief relating to condition~ 
of his confinement but rather specifically requested the type of relief 
which could only b~ accorded in the district wherein the charge is pending
the dismissal of the charge, vacation of the warrant for ~rrest and vacatiGn 
of the demand for production of his pe-rson filed With the Department of 
Justice. . 

Brown v. Arkansas, supra; was decided Dne day prior to the issu.ance 
of the opinion in this case but the slip opinion in that case was not receIVed 
until May 18, 1970, five days la.ter. In that case, it was held that a federal 
district court sitting in Arkansas did not have personal jurisdiction of a 
petitioner seeking to challenge an Arkansas conviction enhancing a sentence 
currently being served under a Texas conviction. The Court concluded that, 
11(wJhile we are generally persuaded by the reasoning in Word, II (426 F. 2d 
678) it would not be applied in that case because IlJ3rown does not allege th.at 
he is in any way subject to present or future det~ntion by .Arka!lSaS ~U~hOl'l
ties. II Ao-ain however, the case differs from thIS case, 111 WhICh Wllhams 
is the subject of a Pennsylvania detainer. Attention is a:so invited to the 
fact that, in Brown, the petitioner had already served hlS Arkansas sen-
tence. 
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CASE: United States ex reI. Pitcher v. Pennsylvania, 314 F. Supp. 1329 
(E.D. Pa. 1970)-' 

JOSEPH S. LORD, III, District Judge. 

Relator seeks the writ of habeas corpus on Bills of Indictment 
Nos. 216 and 217, Delaware County, June Sessions 1968, because the 
CommoU\yealth has failed to provide him ,yith a speedy trial. 1>.Then he 
filed this petition he \yas incarcerated in the Indiana State Prison 
serving a sentence imposed for burglary. The Co:mnomyealth of 
Pennsylvania lodged a detainer with his custodian in Indiana per~ 
taining to the charges here at issue, and relator alleges that the 
Commonwealth has not made a "diligent, good faith effort" to bring 
him to trial within the meaning of Smith v. H.ooey, 393 U.S. 374, 
89 S.Ct. 57521 L.Ed. 2d 607 (1969): Relator sought the writ in the 
United States District Court for the Northern District of Indiana 
but his petition was dismissed for lack of jurisdiction. Unfortu
nately for relator, ~ye are obliged to do the same under the decision 
in United States ex rel. Van Scoten v. Commouvlea1th of Pennsylvania, 
404 F.2d 767 (C.A. 3, 1968). ~oJhile we are not very impressed with 
the merits of relator's claim, the obvious dilemma prisoners in his 
position face nary that Peyton v. Rmye, 391 U.S,. 54, 88 S.Ct. 1549, 20 
L.Ed. 2d 426 (1968), permits attacks on detainers can not be ignored. 
The Ninth Circuit Court of Appeals agrees with this Circuit that 
jurisdiction lies in the district of the prisoner! s con.finement, but 
has not yet passed on the corollary question whether jurisdiction 
lies in the sentencing state. George v. Nelson, 410 F.2d 1179) 1181-
1182 (C.A. 9,1969), aff'd, 398 U.S. 224, 90 S.Ct. 1963, 26 L.Ed. 2d 
578 (1970). The Fourth Circuit has held that a prisoner seeking to 
attack ~ out-of-state detain~r should file the ~yrit in the district 
court having jurisdiction ovex the state authorities issuing the 
d~tainer, even though his present custodiruL is beyond the territorial 
jurisdictj.on of that district court. ~.,rord v. North Carolina) 406 F .2d 
352 (C.A. 4, 1969). As the case before us illustrates, uniformity must 
be achieved i.E the Great Writ is not to be frustrated by inter-Circuit 
squabbles over ju:r.isdiction.al interpretations of the "in custc,Jy" 
requirements of 28 U.S.C.A. § 2241 (c) (3). 

Since this Circuit has so recently considered the issue~ and since 
the Supreme Court does not appear disposed to resolve the inter-Circuit 
conflict, Nelson v. George 399 U.S. 224, 228 u. 5, 90 S.Ct. 1963, 1966, 
26 F.Ed. 2d 578 (1970), there is no pr.obable cause for appeal. 

The >;yrit ~vill be denied for lack of territorial jurisdiction. 

It is so ordered. 
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CHAPTER 4. SYNTHESIS 

"Criminal Detainers in a Nutshell" - David B. Wexler 
and Robert A. Hershey. 7 Criminal Law Bulletin 753 (1971). 
© Copyright by Warren t Gorham and Lamont, Inc'. ,. 
Boston. Reprinted by Permission. 

I. 

As has been carefully documented elsewhere,l a prison inmate 
with a detainer 2 filed against him because of outstanding charges 
in another jurisdiction may suffer several disabilities, ranging from 
mandatory maximum-security classification to exclusion from voca
tional rehabilitation programs and even to possible ineligibility for 
parole.3 To make matters worse, the filing of a detainer by a law 
enforcement agency by no means reflects a considered profeSSional 
judgment that prosecution is warranted. Often, detainers are filed 
routinely, and the actual exercise of prosecutive discretion is de
ferred until the prosecutor is notified by the incarcerating institu
tion of the inmate's impending release. And sometimes detainers 

1E . G. I Shelton, ltrrnconstitutional Uncertainty: A Study of the Use of De
t.l'Iiners, 11 1 Prospectl's 119 )1968) (hereinafter cited as Shelton) (empirical 
E;xamination of the detainer system); Note, "Detain€'rs and the Correctional 
Process, 11 1966 Wash. U.1. Q. 417. See also Jacob & Sharma, "Justice After 
Trial: Prisoners' Need for Legal Services in the Criminal-Correctional Pro
cess, "18 Kan. L. Rev. 493,578,579 n. 518 (1970) (hereinafter cited as 
Jacob & Sharma) (citing relevant sources). 

2 A detainer is simply a request, grounded in notions of comity, that the 
detai.ning institution notify the law enforcement authorities in the demanding 
state when the inmate 1s release de.te draws near. Upon notification, the de
manding state will presumably have an ample opportunity to set in motion its 
extradition machinery should it decide definitely to prosecute the prisoner at 
the expiration of his term. 

3Much of the differential treatment accorded detainer prisoners is as
sumedly attributable to their being perceived as exceptional escape risks.. For 
that reason, they are ordinarily disallowed from participating in work or re
habilitation programs conducted beyond the prison walls. They may also be 
excluded from vocational programs held within the walls on the theory that 
they will not be "job reac1y lt-but instead will probably be serving time else::
where-upon 'their release from confinement. 
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are ~eemingly filed solely for their nuisance or harassment value.4 
In any case, of all the detainers filed, which affect from 12 to 30 per
cent of the prison population,5 it is estimated that less than half ... 
are exercised of even filed with any intention of being exercised. "6 
Finally,. those detainers which are eventually exercised often raise 
serious spe'edy-trial questions. 

Not surprisingly, the custodial and psychological consequences 
wrought by the detainer system have bred a considerable amount of 
legal activity, occasionally taking the form of a "broadside at the 
entire detainer system, contending it amounts to cruel and unusual 
punishment and a deprivation of due process, "7 but more usually 
focusin;; on thG GpoEdy-tl'ial issue. g ,\Vhile the former approach has 
met with the expected reluctance of courts to meddle in internal 
prison affairs, 9 the speedy-trial approach has generally met with 
favor, both at the Supreme Court level, where a cO~lvict's right to a 
speedy trial has been firmly recognized,10 and at the level of many 
state legislatures, which have significantly tackled the speedy-trial 
and detainer problems by enacting the Agreement on Detainers,11 

582. 

4 
Sh~lton, note 1. supra, at 120. See also Jacob & Sharma, note 1 supra, at 

5Shelton, note 1 supra, at 120. 
6Id• 
7 

Lawrence v. Blackwell, 298 F. Supp. 708, 714 (N.D. Ga. 1969). 

8Smithv. Hooey, 393 U.S. 374 (1969). 
9 
Lawrence v. Blackwell, 298 F. Supp. 708 (N.D. Ga. 1969). The reluc-

tanc~ h.as, of course, diminished considerably in recent years, Turner,''Es
tablishmg the Rule of Law in Prisons: A Manual for Prisoners' Rights Litiga
gation. 1123 Stan. L. Rev. 473 (1971), but is still very much alive. E. g., Sos
tre v. McGinnis, 442 F. 2d 178 (2d Cir. 1971). 

10Smith V. Hooey, 393 U. S. 374 (1969): Comment. "The Convict's Right to 
a Sp~edy Trial, "·61 J. Crim. L.C. & P.S. 352 (1970). See also Dickey v .. 
Flonda, 398 U.S. 30 (1970). 

llc.ounciI of State Governments, Agreement on Detainers (1958) (herein
afte~' CIted as Agreement). The text of the Agreement appears in the ABA 
ProJect on IVIinimum Standards for Criminal Justice Standards RelatinG" to 
Speedy Trial 50 (1968). 'b 

86 

'legislcttion allowing for the rapid resolution of outstanding charges 
when both the demanding and detaining states are partly to the 
Agreement.12 

Despite the advances, the detainer-speedy trial area remains 
riddled with uncertainty and with procedural as well as conceptual 
confusion. Though the legal literature is now beginning to provide 
guidance to persons engaged in prison inmate legal assistance, 13 
the intricacies of seeking relief from detainers and fro-m their un
derlying charges have apparently not commanded any attention. The 
lack of coverage is deplorable because this particular field of law, 
which is as conc eptually compl ex as any lawyer is likely to encoun
ter during his career, must typically be practiced by Inmates pro 
se,14 by jailhouse lawyers,15 or at best, by law students gaining 
clinical experience in inmate legal assistance programs. 1S Accord
ingly, this article is w.ritten as a guide to all those plagued by the 
law of detainers. 

12For ,rules regarding the disposition of intrastat2 detainerc, local leg
islation must of course be studied. For a parCial list d pertinent state stat
utes, see Comment, lIThe Convict's Right to a Speedy Trial. 11 61 J. Crim. 
L. C. & P. S. 352,357 n. 56 (197m. See also State v. Brooks, 479 P. 2d 893 
(Kan. 1971). See genera~ly Note, 'rrConvicts-The Right to a Speedy Trial 
and the New Detainer Statutes. 11 18 Rutgers L. Rev. 828 (1964). 

13E . g., Turner, l'Establishing the Rule of Law in Prisons: A Manual 
for Prisoners' Rights Litigation, 11 23 Stan. L. Rev. 473 (1971); Wexler & 
Silverman. "Representing Prison Inmates: A Primer on an Emerging Di
mmsion of Poverty Law Practice, 1'11 Ariz. L. Rev. 385 (1969). See also 
"Wexler, 1'Counseling Convicts: The Lawyer1s Role in Uncovering Legitimate 
Claims, 1111 Ariz. L. Rev. 629 (1969). 

14Larsen, 1'A Prisoner Looks at Writ-Writing, rr 56 Calif. L. Rev. 343 
(1968). 

15wexler, liThe Jailhouse Lawyer as a Paraprofessional: Problems 
and Prospects, 11 7 Crim. I. Bull. 139 (1971). 

16Jacob & Sharma, 1IJustice After Trial: Prisoners' Need for Legal 
Services in the Criminal-Correctional Process, rr 18 Kan. L. Rev. 495 
(1.970). 
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II. 

Until recently, a prisoner faced with a detainer and an outstand
ing criminal ?harg,e,from another jurisdiction had no recognized right 
to a speedy dIsposItIon of that charge, the underlying rationale being 
that the ,dr:manding jurisdiction had no coercive legal'P9wer to compel 
the confmmg state to surrender the prisoner for purposes of trial. 
In 1969, however, Mr. Justice Stewart, speaking for the Court in 
Smith v. Hooey,17 repudiated that rationale as heing grounded in 
mechanistic notions of sovereign power rather than in practical con
siderations of interjurisdictional comity. Stewart, in other words, 
found the absence of cOerciVe power irrelevant in light of an ongoing 
system where confining states, without the force of legal compulsion 
would in most cases readily surrender temporary custody of an in- ' 
mate to a deman9ing state. At the least, then, the de'manding state 
should be expected to attempt to secure custody of a prisoner who is 
desirou~ of o.btair:ing a speedy trial. Accordingly, the Smith v. Hooey 
Court, mvokmg SIxth Amendment speedy-trial principles held that 
"upon the petitioner's demand, [the demanding state] had 'a constitu
tional duty to make a diligent, good faith effort to bring him before 
the [appropriate] court for trial. "18 

While Smith v, Hooey clearly broke the ice, it left many ques
ti~1.1~-incl.uding basic ones-unanswered. Since the petitioner Smith 
~ad m fact: demanded a speedy trial, for example, the crucial ques
~lOn whether a demand is necessary to trigger the sp8edy-trial right 
In a detainer context teclmically remains unresolved, though most 
lower courts have interpreted Smith as necessitating a demand. 19 

17
393 U. S. 374 (1969). 

18 
Id. at 383. 

19 
E. g., Pope v. Ferguson, 445 S. W. 2d 950 (Tex, 1969), cert. denied 

397 U.S. 997 (1970). But see Coleman v, United States.~F,2d-, 8 Crim. 'L. 
Rep. 2483 (D. C. Cir 1971) (demand unnecessary, at least where no showing 
that defendant was advised of his right to speedy trial and of his riO"ht to de
mmd .th~ same). See also Second Circuit Rules Regarding Prompt Disposition 
?f C.nmmal Cases, Rule 8 (Jan. 5, 1971), 8 Crim. L. Rep. 2251, totally re
Ject~ng the demand rule. For a further discussion of the demand doctrine see 
Justice Brennan',s,concurring opinion in Dickey v. Florida, 398 U.S. 30,39 
(1970). The tradltlOnal demand rule is thoroughly explored-and criticized
in Comment, "The Convict's Right to a Speedy Trial "61 J Crib"- T C 
P. S. 352, 360-363 (1970). ' . 1J:. _J. • % 
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Further, the Smith Court was purposefully ambiguous concerning the 
appropriate remedy for a state's failure to make a good faith effort. 
to secure an out-of-state prisoner's presence for an early trial. In
stead of explicitly ordering the charges dismissed, the Court simply 
remanded the case "for further proceedings not inconsistent with 
this opinion. ,,20 . 

If the right to a speedy disposition of charges is pursued through 
the Agreement on Detainers rather than through Sixth Amendment 
channels, many of the cryptic questions left unsettled by Smith are 
converted by the Agreement into black-letter law. The Agreement 
now adopted by thirty-seven states as well as by the District of Co
lumbia alld Lhe ieueral governmenr,21 explicitly requires that a speedy
trial dema:hd be made both on the prosecuting official and on the appro
priate court,22 and requires that if the prisoner is not brought to trial 

20 393 U. S. 37,4,383 (1969). The Court thus left unclear whether the charges 
should be dismissed without some sort of showing of prejudice. On the prejudice 
requirement genera1ly, see Dickey v. Florida, 398 U. S. 30,39 (Brennan, J., 
concurring): Comment: "The Convict's Right to a Speedy Trial, " 61 J. Crim. 
L. C. & P. S. 352, 363-365 (1970). 

Other points unresolved by Smith include the question of at what point in 
time the right to speedy trial begins, Dickey, supra, (Brennan, J. concurring): 
Ashore v. State, 19 Ohio St. 2d 181, 249 N.E. 2d 919 (1969) (Smith comes into 

.. _ .play even when the detainer is based upon an arrest warrant rather than an 
indictment), and whether a constitutional remedy lies agai'ilst a jurIsdiction 
which refuses to· release an inmate to stand trial in another jurisdiction. May 
v. Georgia, 409 F. 2d 203 (5th Cir. 1969), suggesting that such a refusal might 
contravene the speedy-trial provision of the Sixth Amendment): Note, t'E~end
ing the Smith v. Hooey Duty to the Holding Jllrisdiction. " 23 L. Mc. Rev. 201 
(1971). Litigation has also revolved around whether the Smith rule teaches 
probation-revocation hearings. See e. g., Fariss v. Tipps, 463 S. W. 2d 176 
(Te~ .. 1971) (split decision holding that Smith extends to probation-revocation 
proceedL'l1gs). For -a further discussion of questions left open by Smith, see 
Jacob & Sharma, note 1 supra, at 585 n. 555. 

21According to the Council of State Governments (36 West 44th Street, New 
York, New Yor1\: 10036), which maultains an updated list of jl.1risdictoins that 
have become party to the Agreement, the following states were signatoreis as 
of June 1971: Arizona, Arkansas, California, Colorado, Connecticut, Delaware, 
Hawaii:. Idaho, Iowa, Kansas, lVlaine, Ma.ryland, Massachusetts, New Hersey, 
New Mexico, New Y:nk, North Carolina, ·North Dakota, Ohio, Oregon, Permsyl
vania, South Carolina, Tennessee, Utah, Vermont, Virginia, Washington, West 
Virgulia, Wisconsin, Wyoming. 

22 
Agreement. Art III (a). 
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vJ.it~in lBO days of.hi~ demand,23 "the appropriate court of the juris
?lCbon where the mdIctment, information or complaint has been pend
mg shall enter an order dismissing the same with prejudice, and any 
d~tainer based thereon shall cease to be of any force or effect.24 T ech
nlCally, the advantages of the Agreement's explicit procedures and 
remedies25 are available to an inmate only when his confining state and 
the demanding state are both party to the Compact,26 though th'ere is 
some sentime~t that, .af.ter Smith v: Hooey, a party stRte ought to apply 
the Agreement s prOVISIOns to detamers lodged by that state against 
prisoners in other jurisdictions, regardless of whether the other juris
dictions are signatories to the Agreement. 27 

TIr. 

. Assuming t~at, under the Sixth Amendment or the Agreement, an 
Inmate can ~ecelve a speedy trial if he desires one, the next inquiry is 
whether he m fact wants a rapid disposition of his case. Most inmates 
of course, desir~ dismissal of the charges and the detainer, but many' 
are not truly anxIOUS to defend a fresh case. In numerous instances, 

23 
. For good cause shown in open court, and in the presence of the prisoner 

or hlS counsel, the 180-day period can be extended. rd. F3ee State v Lippolis 
~t9~9)~' 354, 262 A. 2d 203 (1970), rev'g 107 N. J _ Supe':. 137, 258: A. 2d 705' 

24 
Agreement, Art. m (c). 

25 Alt:l0Ugh the Agre~ment has. been widely applauded, it has been criticized 
for n.o~ g0ll1g far ~nough 111 protectll1g the speedy--trial right. For example, its 
provlslOns come mto play only when a detainer has been fiJ"'d tl1uS lea' th door 0 1f t·· ,~ , Vll1g e . pen ,~prosecn lye cIrcumvention by last-minute filing of detainers !3 

practIce wInch has apparently been documented by at least one commentator' 
Shelton, note I snpra, at 128-129. . 

26 
Agre1ement, Arts, 1. III(a). 

27 
. C.on:mo.11\;ealth v. Ditzler, 217 Fa. Super. 105, 266 A.2d 789 (1970) 

(dlssentmg 0pullon). Cf. Kane v. Virginia 419 F 2d 1369 1374 n 10 (4th C' 
1970): ' . , . ' lr. 

"[T]he' A:ttorney General of South Carolina has applied the policy of the In
terstate Agr eement on Detainers to all states regardless of whether the have 
adopt:d the :Agreement. If a state which has filed a detainer against a S!lth 
~arol~:a prl,soner does not attempt to obtain the prisoner for trial within 180 

ays d:er h:LS reque,st, the jailer must strike the detainer from the prisoner's 
.;ecor f) and retu:rn It to the sender, IVlem. Att'y Gen", March 6, 1968. II 
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dismissal by the prosecutor is a viable' alternative, but such a conse
quence is dependent on a number of factors: the seriousness of the 
outstanding charge, the nature and length of the current conviction 
and sentence, the inmate's behavior in prison (and whether any re
sponsible prison officials will join in his request for dismissal), the 
distance of the detainer-filing state from the place of coI1iinement, 
and the attendant expense involved in transporting the inmate and 
armed guards to and from the place of trial. 28 

If dismissal seems unlikely, several considerations should be 
analyzed in determining whether to press for a speedy trial. First of 
all, the inmate ought to be concerned WIth whether the time spent in 
his out-of-state trial will be credited against his present sentence. 
The better rule, which encourages the early dispositiop. of detainers 
and does not penalize an inmate for asserting his right to a speedy 
trial, requires sentence credit. That is the view taken by the Agree
ment on Detainers29 and by a well-reasoned judicial decision directly 
on point.30 

With respect to the earning of "good time" credits during the 
period of temporary out-of-state ~ustody, the Agreement provides 
simply that" good time shall be earned by the prisoner only if, a..Tld 
to the extent that, the law and praJ..::tice of the jurisdiction which im
posed the SeiltenCe ,'nay allow." 31 The good-time question was 
recently faced squarely by the Supreme Court of Arizona in Walsh 
v. state ex reI. EYr.Jan,32 whi~h specified that an inmate being tried 
on a foreign charge ought to earn "ordinary" good-time credits during 

28The transportation factor is a substantial one. Ordinarily, if an inmate's 
speedy-trial request is to be honored, two deputies will go trom the demanding 
state to the confining state to assume custody of the prisoner, will return him 
to the demandipg state for trial, will return him after trial to the confining 
state, and then themselves return home. In addition, they must retnrn once 
again to the confining state, at the expiration of the inmate's sentence there, 
to transport the prisoner to a penal institution irt the demanding state. See also 
Jacob & Sharma, note 1 supra, at 518 n. 527. 

29 Agreement, Art. V(f). 
30 Walsh v. State ex reI. Eyman, 104 Ariz. 202, 450 P. 2d 392 (1969). 
31 Agreement, Art. V(f). 

32104 Ariz. 202, 450 P. 2d 392 (1969). 
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the trial period, but, since he will not be performing assignments of 
trust during that time span, he should not be accorded "industrial" or 
"trusty" time credits-which are in some states substantial-while he 
is out-of-state. . 

But perhaps the most important consideration in determining 
whether to seek a speedy trial on an out-of-state charge is the like
lihood, if convicted, of receiving a sentence to run concurrently with 
the sentence, presently being served. Though Michigan has held that, 
in the absence of statutory authority to the contrary, a Michigan sen
tence must be made to run concurrently with a prior sentence from a 
foreign juri.saictioll~!3 most states permit but do not require their 
sentences to run concurrently with sentences of other states,34 thus 
leaving the matter to the discretion of the sentencing court. In Okla
homa, by contrast, if appears that a sentence imposed by that state 
must run consecutively to a sent,ence previously imposed by a foreign 
jurisdiction. 35 -

In federal sentencing matters, unless the court specifies that the 
federal sentence is to run concurrently with a prior state sentence, 
the federal sentence runs only from the date upon which the defendant 
is received in a federal correctional institution. 36 Furthermore, a 

331n re Carey, 372 Mieh. 378, 126 N. W. 2d 727 (1964). Cf. Baromich v. 
State, 249 N. E. 2d 30 (Ind. 1969) (apparently similar rule, though legislation 
has authorized consecutive sentencing for certain specified offenses). 

34E . G . State v. Rhodes, 104 Ariz. 451, 454 P. 2d 993 (1969). Several 
state rules are noted in 24B C. J. S. "Criminal Law" § 1994, 1996(b) (1962). 
See also Annot., 7 A. L. R. 2d 1410 (1958). ,.", 

35Ex.parte Adams, 93 Okla. Crim. 95, 225 P. 2d 385 (1950). Accord, 
Bearden v. State, '392 P. 2d 55 (Okla. Crim. 1964). Seemingly, the only pos
sible means of avoiding a consecutive sentence in OklahC'ma is through the sus.:.. 
penSion (If the impossible, execution of the Oklahoma sentence, but that of 
course is usally ~iscretionary with the sentencing court and, in fact, is 
statutorily unavailable upon one IS third or subsequent felony conviction, 22 
Okla. Stat. Ann.§991a (West Supp. 1970-1971). S~e also 22 Okla. Stat. Ann. 
991C (West Supp. 1970-1971) (deferred-judgment procedure). " 

36 
18 U.S.C.A.§3568 (1969). Blackshear v. United States, 434 F. 2d 58 

(5th Cir. 1970). 
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I. • 

federal court reeommendation that a federal sentence run concur-
rently with a state sentence then being served by a defendant in a 
state prison may be treated as mere surplusage and may be disre
garded by the Attorney General (Federal Bureau of Prisons), who has 
the absolute right37 to designate where the federal sentence shall be 
served.38 Therefore, for a federal sentence to 'ru~ concurrently 
with an existing state sentence. One would need both a' federal court 
recommendation of concurrency and an Attorney General designation 
that the federal sentence be served at the specified state prison. 
Ordinarily, however, the Attorney General will accept a federal court 
recommendation. 39. 

IV. 

If an inmate decides to press for a speedy trial, he will often, 
particularly in non-AgreE3ment jurisdictions, have to fol~ow a pro~ 
cedurally perplexing route. Chronologically, the usual fIrst step IS 

to request the prosecutor to dismiss the charges, buttressed if possi
ble by evidence of recent good behavior and letters of support from 
prison personnel. If dismissal is not forthcoming, an explicit de
mand 40 for a speedy trial should then be made OIl the prosecutor, 
though some jurisdictions require such a demanc'. to be lodged with the 
trial court having jurisdiction over the offGtise or with both the prose
cutor and the court. 41 Until the Supreme Court speaks definitively on 

3718 U.S.C.A. 4082 (1969). 

38United states v. Herb, 43(j ]'.2d 566 (6th Cir. 1971): Hash v. Henderson. 
385 F. 2d 475 (8th Cir. 1967) (citing numerous cases in accord): Hamilton v. 
Sralter, 361 F. 2d 579 (4th Cir. 1966). 

39Barkin, 11Impact of Recent Legislation and Rule Changes Upon Sentencing!! 
,41 F .R. D. 494, 505 (1966). (Mr .. Ba.rkin is Legal Counsel to the Bureau of 
Prisons. ) 

40State v. Titherington, 4'17 P. 2d 589 (Nev. 1970) (request for dismissal 
not equiva.lent to a demand for speedy trial). 

41The Agreement on Detainers requires that the inmate cause to be de
livered !!to the prosecuting officer and the appropriate court of the prosecuting 
officer's jurisdiction written notice of the place of his imprisonment and his 
request for a final disposition to be made of the indictment, information or 
complaint. If Art. III (a) . Actually, the Agreement expects the warden to notify 

the federal constitutional demand requirement and its contours] in-
· mates' and attorneys must be careful to preserve their speedy-trial 
claims by conforming to the intricacies and idosyneracies of local 
law. 42 

If the prosecutor does not respond 43 or does not provide the 
requested relief, and if the inmate does not wish sirriply to wait for 
a possible future trial to raise his speedy-trial objecticm,44 a motion 
should typically be filed in the trial court 45 of the demanding juris-

the prisoner of any detainer and of the prisoner's right to request a speedy 
trial, and expects the prisoner desiring a speedy trial to serve the appro
priate wrHten notice u!1d :::,~quc3t for fii.1al dis}losiLion upon the warden, who is 
in turn charged with communicating with the prosecutor and trial court. Art. 
III(b) and (c). If the warden should not live up to his respons ibilities under the 
A greement, it may fall upon the inmate or his legal advisor-to take the ap
propriate aotion in satisfying the Agreements' demand requirements. Cf. State 
v. Davis, 2 Wash. App. 380. 467 P. 2d § 75 (1970) (demand on prosecutor in
sufficient; must demand speedy trial in court having jurisdiction over offense). 

42 E.G. Pope v. Ferguson, 445 S. W. 2d 950, 956 (Tex. 1969), cert. 
denied, 397 U. S. 997 (1970) C1The [Texas] Court of Criminal Appeals has also 
indicated that a. defendant cannot successfully complain of the failure to give 
him a speedy trial in the absence of an application to (the Supreme Court of 
Texas) for a writ of mandamus to compel a trial of his case ll

); State v. Davis, 
2 Wash. app. 380, 467 P. 2d 875 (1970) (demand on prosecutor insufficient; 
mlst df.:mand speedy trial in court having jurisdiction over offense). These 
convoluted dem::md pI ')cedures are especially troubling when applied to a 
si~ation of a convict imprisoned in a foreign jurisdiction. 

. 43prosecutors ohen fail to acknowledge or to respond to inmate speedy
trial requests. See United States ex reI. Jennings v. Pennsylvania, 429 F.2d 
522 (3d Cir. 1970) (judicial chastisement of prosecutors for inaction). 

44Dickey v. Florida, 398 U. S. 30 (1\170). The speedy-trial objection can 
only be raised at trial, however, if the defendant has preserved his speedy
trial by previously complying with whatever demand requirements are man
dated by local law. 

'4oWhen the detainer 'and outstanding charge is based merely on a com
plaint and warrant rather than on an indictment or information, some com
plications, can arise because jurisdiction has technically not yet vest!?d in 
the felony trial court, but seemingly remains in the magistrate court. See 
Jacob & Sharman, note I supra, at 586 n. 556. The Agreement on Detainers 
appears to be ambiguous with respect to the appropriate court of filing com
plaint-warrant situations. Compare Art. III (a) with Art. V(c). 
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-~ diction requestinK. alternatively, a speedy :rial-perhaps via writ of 

habeas corpus ad prosequendum46 -or dismissal of the charges. 47 
If relief is denied, the appellate process can be invoked,48 and in 

46See . e. g., Wilson v. District Court, 471 P. 2d 939 (Okla. Crim. 1970): 
Thompson v. Stephens Co., 450 P. 2d 853 (Okla. Crim. 1969). See also State 
V. Davis, 2 Wash. App. 380, 467 P. 2d 875 (1970). Sometimes, the writ of 
habeas corpus ad prosequendum is filed in the appellate court. In re Collins, 
269 A. 2d 544 (R. r. 1970). With respect to federal prisoners with state detainers, 
the Agreement can often be invoked, since the federal government and thirty
seven states are Dartv to it. Tn situations ,;vhere the Agreement is inoperative, 
lithe normal procedure under which production is effected is pursuant to a writ 
and prosequendum from the state court. Almost invariably, the United States 
has complied 'vith such writs and extended its cooperation to the state author
ities. The Bureau of Prisons informs us that removals are normally made by 
United States marshals, with expenses borne by the state authorities. In some 
instances, to mitigate the cost to a state, the Bureau of Prisons has removed 
an inmate to a federal facility close to the site of prosecution. II Smith V. Hooey, 
393 U. S. 374, 381 n. 13 (1969). See 18 U. S. C .A. 4085 (1969). For a discus
sion of state prisoner remedies against outstanding federal charges and de
tainers, see note 83 infra. 

47 In some instances, after a speedy-trial demand upon a prosecutor has 
been made and long ignored, it may be possible to allege those facts and to 
Imve the trial court solely to dismiss the charges, rather than to move for 
dismissal simply as an alternative to receiving a speedy trial. But such a 
route could only be followed in a jurisdiction not requiring a formal speedy
trial demand to be made on a judicial tribunal. 

Under the Agreement, if a demand for final disposition has been made 
upon the prosecutor and the court and if the inmate has not been brought to 
trial within the specified time period, a motion should be made in the trial 
court for dismissal of the charges with prejudice. Art. V(c), Under the Agree
nent, incidentally, a demand for a final dispos ition on anyone outstanding 
charges that happen to be outstanding in the particular state. Art. TIl(d). The 
demand also constitutes a waiver of extradition. Art. III(e). Note, however, 
that if one's speedy-trial claim is pursued under the Sixth Amendment rather 
than under the Agreement, an inmate may not have to waive his right to 
oppose extradition in order to preserve his constitutional right to a speedy 
tnal.Thompson v. State, 482 P. 2d 627 (Okla. Crim. 1971). On extradition 
generally, see Jacob & Sharma, note I supra. at 530, 563. 

48 . 
But see Commonwealth v. Sutton, 214 Pa. Super. 148, 251: A.2d 660 

(1969) (appeal from lower court denial of motion to dismiss, bas.ed on SLxth 
Amendment and Agreement on Detainers, quashed as interlocutory). 
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.. --some jurisdictions, lower court. inaction49 or adverse action50 can 
be challenged by a writ of mandamus seeking the demanded dismissal 
or a speedy trial.,51 The entire question of appropriate procedure in 
state court is} of course, a matter of local law which must be checked 
carefully prior to taking any action. 

If reUef is not obta.ined within the state system, attention must 
then be directed toward the problems of federal court r.elief and 
where to seek it. Though the question of seeking such federal court 
constitutional relief will presumably be most important in non-Agree
ment instances, Sixth Amendment federal court action may well be 
necessary even :1.n situation.:; -,-;;hel'e the Agl'eement Is technically 
applicable, for, as all too many prisoners have learned from bitter 
experience, legitimate inmate demands for speedy trials are often 
ignored by state prosecutors 52 and ignored1

53 denied, 54 or 

49See, e. g., Rudisill V. District Court, 453 P. 2d 598 (Colo. 1969), 
cert. denied. 395 u. S. 925 (1969) (lower court held in abeyance defendant's 
nntion to dismiss for violation of speedy-trial right; mandamus granted to 
compel lower court action); People ex reI. Mathes v. Carter, 43 Ill. 2d 248, 
252 N. E. 2d 543 (1969) (mandamus issued to compel trial court to set hearing 
on motion to dismiss for want of speedy trial). 

50See, e. g., Thompson V. State, 482 P. 2d 627 (Okla. Crim. 1971) 
(mandamus issued to compel trial court, which had previously denied defend
ant's motion, to dismiss charges on speedy-trial grounds). 

51See Smith v. Hooey, 393 U.S. 374 (1969). See also Dickey v. Circuit 
Court 200 So .. 2d 521 (Fla. 1967) (specifying in detail the requirements of that 
state for seeking mandamus relief, including the necessary allegations and 
the proper party respondent). Hilt see Pope v. Ferguson, 445 S. W. 2d 950 
(Tex. 1969), cert. denied, 397 U. S. 997 (1970) (mandamus to compel dis,... 
missal unav.ailable under local law). 

52E~G., United States ex reI. Jennings v. Pelmsylvania, 429 F. 2d 522 
(3d Cir. 1970). 

53 
E.g., People ex reI. Mathes V. Carter, 43 Ill. 2d-248, 252 N.E. 543 

. (1969) .. 
54 . 

Commonwealth V. Sutton, 214 Pa. Super. 148, 251 A. 2d 660 (1969). 
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brusquely treated 55 by state courts, ,whether or not thG Agreement 
is literally operative. 

V. 

Perhaps the leading decision dealing with federal cburt relief in 
the pretrial detainer context is the Fourth Circuit case of Kane v. 
Virginia.56 In Kane, which was actually a consolidated appeal of 
several similar cases, the Fourth Circuit was faced with certain im
portant questions not reached by the Smith v. Hooey Court. 

\, 

The Kane petitioners, all under detainer and facing outstanding 
state criminal charges, sought federal habeas corpus relief from the 
detainers and charges on Sixth Amendment speedy-trial grounds. 
Recognizing that "federal habeas corpus relief is not ordinarily 
available to a state prisoner before trial, "57 the Kane court never
theless carved out a narrow exception to the general rille because of 
"the peculiar nature of the right to a speedy-trial. . .• "58 Accord
ingly, Kane held that "when the proof shows (1) that the prisoner de
manded a speedy tria.l} (2) that the state nevertheless failed to make 
a diligent effort to obtain him for trial, and (3) that he has exhausted 
his state remedies as required by 28 U. S. C. § 2254 by seeking dis
missal of the C'!harges against him because of unconstitutional delay, Il 
and "if the prisonel, having satisfied these preliminary requirements, 
then prevails upon the merits of his claimed denial of a speedy trial, 

55Thompson v. State, 482 P. 2d 627, 628 (Okla. Grim. 1971) (liThe dis
trict court denied the motion in an order dated October 13, 1969, noting that 
the petitioner was not in attendance although he had been notified. Petitioner 
was not represented by counsel and there is no indication how petitioner was 
to make himself available. "). 

56419 F. 2d 1369 (4th Gir. 1970). 

57Id. at 1372. The ordinary judicial disinclination to accord pretrial 
relief via federal habean corpus is in conformity with the pertinent statute, 
which technically empowers federal courts to grant habeas relief to state priS
oners only when the prisoners are "in custody pursuant to the judgment of a 
State court .... " (Emphasis supplied.) 28 U. S. C. A. § 2254 (1971). 

58 
419 F. 2d at 1372. 
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~---.::'.' the district court should discharge him from' custody under the 
· :. detainer and bar prosecution of the charges for which it was filed. " 59 

Though the Kane court was wilking, under appropriate circum
stances, to go so far as to bar a state prosecution for noncomplian,ce 
with the Sixth Amendment, some other courts have been less bold 111 

fashionin lY relief for violations of Smith v. Hooey. Instead of fore
closing p;osecution, more timid courts, such as the Eastern D.ist~ict 
of New York in Caruth v. Mackell,60 have simply granted rehef 111 

the form of an order requiring correctional officials to II hold for 
naught" the demanding state's detainer, and hence to :elieve the in
mate of any disabilities that might flow from the detamer. T.o a large 
extent, whether a habeas court will grant bold Kane-type rehef or 
whether it will feel constrained to issue a milder Ca.ruth-type order 
may depend, as will be demonstrated later, 61 upon whether the de
manding state or the prison warden is the actual party res~ondent. 
And whether an inmate with a detainer can sue the demandmg state 
rather than his warden in turn depends upon the resolution of campli·, 
cated issues of habeas corpus jurisdiction and venue, to which we 
now turn. 

VI. I 

-_ ... ~ - - An inmate confined in State X with a detainer from State Y 
because of an outstanding charge or conviction may seek, aiter ex
hausting state remedies,62 to challenge the outstanding charge or 
conviction on federal habeas corpus. Such an inmate is at once 
confronted with the question whether to file in the federal district 
in the district of confinement or in the district from which the 

-. 

59Id. at 1373 (citations omitted) 

60See 7 Grim. L. Rep. 2414 (E. D. N. Y., July 15, 1970). See also United 
States ex reI. Jel1Jlings v. Pennsylvania. 429 F. 2d 522 (3d Cir. 1970); Law
rence v. Blackwell, 298 F. Supp. 708 (N.D. Ga. 1969). 

r., .. ,' ... 

61See discussion accompanying n~tes 92-98 infra. , 
620n the exhaustion requirement in federal habeas corpus, see "Develop

mmts in the Law-Federal Habeas Corpus, II 83 Harv. L. Rev. 1038, 1093-
1103 (1970) (herein-after cited as Developments). 
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detainer emanates. The question is a relatively new one, brought to 
a head,in 1968 by the Supreme Court holding in Peyton v. Rowe, 63 
which for the first, time permitted a prison inmate to challenge a 
future restraint. 

Until Rowe, sentences to be served in the future-and, by impli
cation, outstanding charges to be prosecuted in the future-were 
deemed premature for habeas review; under the prematurity doctrine 
of McNally v. Hill,64 only challenges to present confinement were 
deemed appropriate for habeas review, and thus the question of the 
proper district court in which to challenge a future out-of-state re
straint was never rt;acneu. nul with the ovel'turning of lvicNally and 
the demise of the prematurity doctrine, the issue was suddenly thrust 
to the surfac e" 

In resolving the novel question brought to light by Rowe, the 
courts have had to struggle with the 1943 Supreme Court case of 
Ahrens v. Clark,65 a much-criticized 66 decision holding that a 
habeas court can statutorily grant relief only when the petitioner is 
confined within the territorial jurisdiction of the district court. 67 
Since Rowe, several courts have grappled with the applicability of 
Ahrens to the situtation of inmates facing out-of-state detainers.68 
Some courts, faithful to Ahrens, have held that h?beas relief must 
be sought in the district of confinement.69 Others, principally thH 

63391 U. S. 54 (1968). 

64293 U. S. 131 (1954). 

65335 U. S. 188 (1948). 
66 

E.G., Developments, note 62, supra, at 1162. 

67Ahrens involved:a wartime habeas petition field in the district court of 
the District of Columbia by 120 Germans held pending deportation at Ellis 
Island, New York. 

68Though many of those cases have for some reason arisen in the context 
of parole detainers and detainers based upon subsequent out-of-state convic
tions, their reasoning is fully applicable to the situation of detainers based 
upon outstanding criminal charges. 

,,39 
E.G., United States ex reI. Van Scoten v. Pennsylvania, 404 F. 2d 767 

(3d Cir. 1968). 
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Fourth Circ~it i~ Word v .. North Carolina, 701 limiting Ahrens to its 
facts and exempting from its reach the issue of out-of-state detainers 
representing future restraints, have held that, with rare exceptions, 
habeas petitions in detainer situations should be filed in the appro
priate district of the demanding state. S,till o.the~ c0u.:-ts have held 
jurisdiction in the confining and demandmg dIstrICts to pe concurrent 
but, because the demanding jurisdiction, which is dose to needed 
witnesses and records, will frequently be the preferred one for con
ducting litigation, those eourts recognize the propriety of the confin
ing district transferring the case to the demanding district.71 

7°406 F. 2d 352 (4th Cir. 1969) (en bane). 

71United States ex reI. Meadows V. New York, 426 :13'. 2d 1176 (2d Cir. 
1970). But see George V. Nelson, 410 F.2d 1179 (9th Cir. 1969), aff1d on other
grounds, 399 U. S. 224 (1970) (holding the district of confinement to be the 
proper place of filing, but leaving open the question of the propriety of the con
fining court transferring the case to the demanding district). Probably the 
richest doctrinal and policy discussion of the competing considerations is pro
vided by Meadows, a split decision of the Second Circuit. Meadows, while on 
parole from a New York state conviction, was convicted of a federal offense 
and sentenced to a term in the federal penitentiary in Atlanta, Georgia. When 
New York, desirous r::f revoking Meadows' parole because of his misconduct, 

. lodged a parclt:: deta .ner against him, he sought to challenge the constitutional
ity of his New York conviction, first in the New York courts and then by a 
habeas corpus petition in a federal district court in Georgia. The district court 
in Georo-ia transferred the peition to the Eastern District ot New York (the dis
trict in ~vhich Meadows' New York trial took place), which in turn dismissed 
the case for want of jurisdiction. On appeal to the Second Circuit the majority, 
readinO" Ahrens as inapplicable to challenges of future restraints, concluded 
that th~ Eastern District of New York dId properly have jurisdiction. The 
~adows majority concluded, too, that since habeas corpus is essentially a 

. civil action, the district court in Georgia was authorized to transfer the case 
to the Eastern District of New York pursuant to 28 U.S.C.A. § 1404(a)-the 
basic civil venue provision permitting transfers of civil cases, for reasons of 
convenience, to any other district where the action might originally have been 
brought. Dissenting, Judge Waterman fOll11d Ahrens' authority relatively ~ni~
paired, and concluded that Meadows could only sue in a Georgia federal dlstrlCt 
court. The dissent also found the general venue provisions of Section 1404(a) 
inapplicable to habeas corpus proceedings. In Judge Waterman1s view, change 
of venue in habeas actions is statutorily limited by 28 U. S. C. A. § 2241(d) 
(1971), a provision regarding intrastate transfers of habeas corpus actions in 
states having more than one federal judicial district. That provision, which 
slightly l'ela.'(ed Ahrens by recognizing concurrent jurisdiction in the dist:ict 
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. Against the backdrop of badly split circuits, the Supreme Court, 
presumably to bring harmony to the area, granted certiorari in a 
pertinent case from the Ninth Circuit, 72 and in due course rendered 
a decision in Nelson v. George.73 As will be seen however, the 
Supreme Court's last-minute reluctance to resolve the question has 
actually worked to rekindle the confusion. 

While he was serving a sentence in a CaUiornia state prison, a 
, North Carolina detainer, based on an outstanding robbery charge, 
was lodged against petitioner George. Invoking the Agreement on De
tainers, George was sent temporarily to North Carolina for trial, 
where he Vv'a3 COl1'\..-icted and gh-en a sentence to I'un consecutively to 
that imposed by California. George was then returned to California to 
serve out the remainder of his sentence, and North Carolina placed a 
new detainer on George to insure his return at the completion of his 
California term. Having unsuccessfully appealed his North Carolina 
conviction in that state's highest court, George collaterally attacked 
its constitutionality by filing a habeas ~orpus action in the Northern 
District of California. Since his district court petition was filed prior 
to Peyton v .. Rowe,74 the district court denied George's petition on 
McNally v. Hill 75 prematurity grounds. But George, determined to 
avoid McNally's reach, filed a petition for rehearing in the district 
court. In the rehearing petition, he alleged that he was not attacking 
a purely future North Carolina restraint, but that North Carolina's 
detainer, which purportedly operated to increase his California 

of custody and in the district of sentencing so long as both districts are in the 
s~~~ state~ was read by Judge Waterman as reaffirming Ahrens-and pro
~llbltmg transfers-when the confinement and sentencing districts are located 
m separ.at~ state~. The majority, however, noting that Section 2241(d) was 
en~cted pnor to Rowe I. held that that section should limit transfers only when 
an mmate challenges hlS present confinement, rather than when he lodges a 
habeas attack against a future restraint. Meadows is ably discussed in Com
Irent, "Towards a Solution of the Jurisdictional Problem in Multi-State Federal 
Habeas Corpus Actions Challenging Future Restraints, If 1970 Utah L. Rev. 
625 (1970). 

7? . 
""'George v. Nelson, 410 F. 2d 1179 (9th Cir. 1969), aff'd on other 

grounds) 399 U.S. 224 (1970). 

73399 U. S. 224 (1970). 
74

391 U. S. 54 (1968). 

75293 U. S. 131 (1934). 
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. custodial classification and to decrease his chances for California 
parole, constituted a present form of custody subject to immediate 
habeas corpus challenge. 

Upon the denial of his petition for rehearing, George appealed to 
the Ninth Circuit. By the time the case reached that co~rt, the 
Supreme Court's opinion in Rowe had been announced. Accordingly, 
George asked the court of appeals to remand his case fer a district 
court determination on the merits. George's request raised the 
question whether the district court in the confinement st.ate. wOul.d 
have jurisdiction in habeas corpus to consider the conshtuh9nallty of 
the North Carolina conviction. Helying on Ahrens v. Clark, I\) the 
Ninth Circuit found jurisdiction to lie in the Northern District of 
California. 77 The court of appeals was not terribly concerned :hat . 
the North Carolina authorities were beyond the reach of the CalifornIa 
district court· in its view, grounded in notions of agency, the C ali
fornia warde~ constituted a sufficient party respondent. "He [the Cali
fornia warden] is the actual custodian of George by reaso~ of the 
California conviction and also as agent of the North C arolma warden, 
as evidenced by the detainer." 78 

At the Supreme Court level, Chief Jli'stice B.u:r~er~ speaking for 
the Court, unexpectedly refused to consid~r t~e r-Lr:sdlctlOn~l ques
tion and the continuing vitality of Ahrens. Insread, mterpr.etmg . 
George's case, from ~is district court petition for .rehea~m,~' as .l~
volving principally a cballenge to the constitutior~.ahty ~f '-' a.'1!0rm~ .. s 
treatment of prisoners under detainer, rather than as mvolvmg a 

~ . 76 335 U. S. 188 (1948). 

77 410 F. 2d 1179 (9th Cir. 1969), aff'd on other grounds, 399 U. S. 224 
(1970). 

78 rd. at 1181. The court continued, !rIf the California warden does ??t 
wish to defend thE:; :{orth Carolina conviction he can call upon the authorltIes of 
North Carolina to provide that defense. II Id. The court closed its opinion by 
noting that, under the anti-Ahrens Fourth Circuit rule of Word v .. N~rth Caro
lina 406 F. 2d 352 (4th Cir. (1969), the district court in North Carolma would 
als~ have had jurisdiction over George's claiIh 'had he chosen to file in that 
court. The George court noted, but not pass upon, U'l~ question whether the 
California district court could, on .remand, transfer thb OQse to the district 
court in North Carolina under 28 U.S.C.A. § 1404(a) (1962). 
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Chal1en~~ to the North Carolina conviCtion per se, The Nelson v. 
George C?urt ~eld that George had not eXhausted his California 
st~te remedH:s wIth respect to his claim. Accordingly, the Court 
affIrmed the Judgment of the Ninth Circuit only "to the extent 't f' d 
(~abe~s cor~us ] j~risdiction in the District Court to c,onsider ~et~~ s 
boner s claIms wIth respect to the impact of the detainer if petition
er :lect~ to press l~hose claims after he eXhausts his remedies in the 
Califorma courts. 80 Because of its disposition of th th 
C t dOd t ' e case, e 

our 1 no reexamme Ahrens) but in a footnote,81 it strongly 
recommen?~d that Congress amend the pertinent statute82 to permit 
habe~s p~bboners challenging future restraints to file for relief in 
the dIstrict court of the demanding or sentencing jurisdiction 83 

79 
399 U. S. 224 (1970), 

80 
Id. at 230. 

SlId. at 228 n. 5. 
82 

and to ~~e~~~ieCA~~!n:~!!~a~~!f:~~p:!~(:l~~'S t~luctance to reconsider 
Seamans, 401 U. S. 487 (1971). e a er case of Schlanger v. 

83 
The Court rec('gnized that federal 1" , 

been permitted- -in f:,at required-to file In It~~n:~:lt'eby. stad~tet' ,havlllg long 
USC A § 2255 '19' 1) ncmg IS rIct. 28 
le~g~d: it seems ~~s~ibieni~~e:~~~tA no\~ that future restraints can be chal-_ 
uharge, or convictioll via a Section 22~~lsone.r to ~ttack a federal detainer, 
now attack state detainers via habeas motlO:, Just as federal prisoners can 
1369 (4th Cir. 1970), A stat . corp,us. ee Ka.ne v. Virginia, 419 F. 2d 
standing federal charge ShOt~lgr~~~:~efacl~g a detal~ler ~ecause of an out
ment, which will definitely ap~ly if he f: :~~~ c~n~lder mvoking the Agree
party states. Arguably in fact the fed c. I me 111 one of the thirty-seven 
Imy be legally required to acco'rd priso~~:s ~~~:~~e~~t a~ t~ ~embfe,r itself, 
Agreement proviSions See Commo \ 1 ' es e ene It of the 
~66 A. 2d 789 (1970) (dissentincr oPin~;:)a ~~ ;~l?~tzler, 217 Pa. Super. 105, 
IS not forthcomin cr the inmat ::> • Ie pursuant to the Agreement 
:xmnding district by filing a se~t~~~1~2~~n S~~k c.onstitutional relief in the de-
2255 spe~"ks of seeking relief from a "se~~n~O~l ;~t~lat cou~t. Though Section 
speedy-trlal claim may be suff" t t ,e peculIar nature of a 
pretri8.l relief, just as Kane exlC::~se~ con~i~ce a Section 2255 court to grant 
relief in a speedy-trial context ~es ite t~l~V~ll~ngness to grant pre,trial habeas 
Imnt that a habeas applicant be 'n p t d a eas statute s teclullcal require-
court. 28 U. S. C. A. § 2254(a 1197 cus 0 y pursuant t~ the "judgment" of a state 
that Section 2255 motions ar2 ideni!~a~ ar;; ;vent, SUlce it ~s now well settled 

o a eas corpus actlOns with respe~t 
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"':'a judicial invitation apparently not yet accepted by the legislature.84 

What George has resolved, in other words, is Simply that federal 
habeas corpus is available, after exhaustion of confining state reme
dies, to level constitutional challenges against the detainer system on 

to the nature of cognizable constitutional claims. Developments, note 62 supra, 
at 1062-1066, the existence of pretrial Sb-cth Amendment habeas relief in 
Karle should call for the similar availability of such relief under Section 2255. 

In addition to the above procedures, an inmate deprived ot a federal 
speedy trial might, under the Administrative Procedure Act, 5 U.S. C.A. § 701-
706 (1967), seek judicial review of the Department of Justicels allegedly un
constitutional action, id. § 702, and might ask the court to compel the govern
rre.nt to accord the defendant an immediate trial or to dismiss the outstanding 
charges. Id. § 706. There is some question, however, whether the A, P. A. 
provides an independent jurisdictional base, though the trend is to hold that it 
does. See, e. g., Delaware v. Penn Central, 323 F. Supp .. 487 (D. Del. 1971) 
(discussing numerous cases). FUlally, the Mandamus Act of 1962, 28 U.S.C.A. 
§ 1361 ,Supp. 1971), might provide appropriate relief, either as an independ
grant of jurisdiction or combined with another jurisdictional statute. Byse & 
Fiocca, "Section 1361 of the Mandamus and Venue Act of 1962 and 'Nonstatu
to!".!' Judicial Review of Federal Administrative Action, 11 81 Harv. L. Rev. 
308 (1967). Conceivably, since federal criminal laws may "arise under" the 
commerce power of Congress, 28 U. S. C.A. 1337 (1962) may also support 

" federal court jurisdiction. But cf. Bivens v. Six Unknown Named Narcotic 
Agents, 91 S. Ct. 1999 (1971). Note, however, that thc st~ndard ci-,-H rights 
action, 42 U. S. C. A, § 1983, in conjunction with the jurisdlCtional provisions 
of 28 U. S. C. A. § 1343, can never be employed to attack a federal detainer or 
charge, for that statute may only be invoked to redress illegal state depriva .. 
tions of constitutional rights. On Section 1983, see notes 106-107 infra and 
accompanying text. 

84perhaps the task will be left to the Judicial Conference's advisory 
committee on criminal rules, which has been asked to draft procedural rules 
for habeas corpus proceedings. Developments, note 62 supra, at 1158. 
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its face or as applied. 85 As cases subsequent 86 to George clearly 
demonstrate, however, the decision is of no assistance to a lawyer or 
inmate trying to decide where to file a challenge against a future out
of-state sentence or a challenge to dismiss an out-of-state charge on 
speedy-trial grounds. Presumably., George has simply.per~etu~ted 
the split in circuits,87 leaving in Its wake four or so d~ffermg mter
pretations of Ahrens 88 

85That is also the interpretation given George by the Third Circuit in 
United States ex reI. Jennings v. Pennsylvania, 429 F2. d 522, 523 n. 4 (3d ~ 
Cir. 1970), Theoreticallv, such challen~es-grounclec1 in clue !)t'ocess, equal 
protection, or cruel and unusual punishment theory-coul~ take the fo~m of 
attacks against the detainer system in general, or as applIed to a partICular 
inmate (e. g., a constitutional challenge a.g.ainst priso~ aut~orities,. solely 
because of the detainer, treating as a mruamum secunty nsk a pnsoner fac
ing a reckless driving charge). The writ of habeas corpus to review certain 
prison conditions had been relatively common even before George. See 
Developments, note 62 supra, at 1079-1087. Many consider Civil Rights A?t 
of 1871, 42 U.S,C.A. § 1983 (1970), to be a viable alternative cause of actlOn 
(IIEvery person who, under color of any statute, ordinance, regulation,. cus
tom or usage of any State or Territory, subjects, or ca.uses to be subJected 
any 'citizen of the United States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immunities secured by the 
Cons titution and laws, shall be liable to the party injur~d in an action at law, 
suit in equity or other proper proceeding for redress. "). E. g., Note, 
'!Prisoners" Rights Under Section 1983, II 57 Geo. L.J. 1272 (1969). Indeed, 
considering that exhaustion of state remedies is not a prerequisite to Section 
1983 relief, that remedy may sometimes be preferable to habeas corpus. 
Note, 1142 U. S. C. A. Section 1.983: An Emerging Vehicle of Post-Conviction 
Relief for State Prisoners," 22U. Fla. L. Rev. 596 .• 606-607 (1970). Where 
habeas and Section 1983 relief overlap, however, courts seem unwilling to 
permit the use of the latter to circumvent the exhaustion requirements 0: the 
former. E. g., Sostre v. McGinnis, 44.2 F.2d 178, 182, 204 n. 50 (2d Clr. 
1971) (en banc). See Developments, note 62 supra, at 1087 n. 72. Section 1983 
can also sometimes provide discovery advantages unavailable in habeas corpus 
proceedings. Turner; ''Establishing the Rule of Law in Prisons: A Manual 
for Prisoners' Rights Litigation, ft 23 Stan. L. Rev. 472, 504-507 (1971). 

86E . g.) United states ex reI. Jennings v. Pennsylvania 429 F. 2d 522 (3d 
Cir. 1970); Williams v. Pennsylvania, 315 F. Supp. 1261 (W.D. Mo. 1970); 
United States ex reLPitcher v. Pennsylvania, 314 F. Supp. 1329 (E. D. Pa. 
1970). 

87 The remaining conflict among the circuits was eA'Plicitly recognized in 
Justice Harlan1s concurring opinion in George. See 399 U. S. at 230. 

88(1) Only the district of confinement has jurisdiction. United States ex 
reI. Van Scoten v. Pennsylvania, 404 F. 2d 767 (3d Cir. 1968). (2) With 
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Nevertheless, for an inmate under detainer who asserts a viola
tion of his Sixth Amendment speedy-trial rights and seeks simply to . 
quash the detainer- rather than to quash the charges-the road 

exceptions, only the demanding or sentencing district has ju~isdiction. Word v. 
North Carolil1a, 406 F. 2d 352 (4th Cir. 1969) (en banc). (3) Jurisdiction in the 
two districts is concurrent, but the demanding or sentencing jurisdiction is 
preferred. United States ex reI. Meadows v. New York, 426 F. 2d 1176 (2d 
Cir. 1970). (4) Jurisdiction lies in the district of confinement, but if the de
manding jurisdiction follows a Word-type approach, transfer of the case to 
that district mav be aooronriate. Gpor~e v, Np lsol1, 410 F. 2d 1179 (9th Cir. 
1969) (question of transfer acknowledged but not resolved), aff'd on other 
grounds, 399 U. S. 224 (1970). Conversely, under George and Ashley v. Wash
ington, 394 F. 2d 125 (9th Cir. 1968), tiie Ninth Circuit woul~l disallow transfer 
from any out-of-state jUrisdiction to a district within the Ninth Circuit. 

The Supreme Court's failure to clarify the choice-of-forum problem 
greatly manifests the need to select the proper habeas court, if one is avail
able, in order to avoid dismissal of an application for want of jurisdiction. To 
this end, it is necessa~J to examine closely the case law of each particular 
federal circuit. In that regard, the following circuit-by-circuit compilation 
may be helpful. Note, however, that many of these cases are pre-Rowe inter
pretations of Ahrens, and may be open to reexamination in light of Rowe. 

District of Columbia: Hudson v. Hardv, 424 F. 2d 854, 856 n. 5 (D. C. 
Cir. 1970); Ginyard v. Clemmer,' 357 F. 2'<.1 291 (D. C'. Cir. 1966); TaylOl: v. 
United States Brl. of ?arole, 194 F. 2d 882 (D. C. Cir. 1952); Johnson v. Mat
thews, 182 Z'. 20. 677 ~D. C. Cir. 1950); Wilson v. Rodgers, 274 F. Supp. 39 
(D. D. C. 1967). 

First Circuit (M::'ine, Massachusetts, New Hampshire, Puerto Rico, 
Rhode Island); Duncan v. State, 295 F. 2d 528 (1st Cir. 1961). 

Second Circuit (Connecticut, Nerw York, Vermont): United States ex reI. 
lVi:ladows v. New York, 426 F. 2d 1176 (2d Cir. 1970). 

Third Circuit (Delaware, New J"ersey, Pem1sylvania, Virgin Islands): 
United States ex reI, Van Scoten v. Pennsylvania, 404 F.2d 767 (3d Cir. 1968). 

Fourth Circuit (Maryland, North Carolina, South Carolina, Virginia, West 
Virginia): Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969) (en banc). 

Fifth Circuit (Alabama, Canal Zone, Florida, Georgia, Louisiana, Mis
siSSippi, Texas): Theriault v. MiSSissippi, 433 F.2d 990 (5th Cir. 1970); 
Rodgers v, LouiSiana, 418 F. 2d 237 (5th Cir. 1969); Varallo v. Ohio, 312 F. 
Supp. 45 (E.D. Tex. 1970). But see Allen v. United States, 327 F.2d 58 (5th 
Cir. 1964). 

Sixth Circuit (Kentucky, Michigan, OhiO, Tennessee): Hart v. Ohio Bu
reau of Probation and Parole, 290 F. 2d 550 (6th Cir. 1961). 

Seventh Circuit (IllinOis, Indiana, Wisconsin): United States ex reL Quinn 
v. Hunter, 162 F.2d 644 (7th Cir. 1947); United States ex reI. Harrington v. 
Schlotfeldt, 136 F.2d 935 (7th Cir. 1943); United States ex reL Circella v. 
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remains clear. As the cases make clear, 89 such an inmate can bring 
a habeas action in the district of confinement, naming his warden as 
respondent, so long as he has already made an appropriate demand 
for a speedy trial and exhausted his remedies in the courts of the de
manding state. 90 Since such an action is directed squarely against 
one's warden, it lacks multistate dimensions and is unaffected by the 
split in circuits regarding jurisdiction in multi state habeas matters. 

Neelly, 115 F. Supp. 615 (N. D. Ill. 1953). Cf. Ahrens v. Clark, 335 
U.S. 188, 190 (1948). 

Eighth Circuit (Arl·:2r.s2s, Iowa, !VIinl1csota, Missouri, 1':cbraska, North 
Dakota, South Dakota): Brown v. Arkansas, 426 F. 2d 677 (8th Cir. 1970). 

Ninth Circuit (Alaska, Arizona, California, Guam, Hawaii, Idaho, Mon
tana, Nevada, Oregon, Washington): George V. Nelson, 410 F.2d 1179 (9th Cir. 
1969), aff'd on other grounds, 399 U. S. 224 (1970). 

Tenth Circuit (Colorado, Kansf.8, New Mexico, Oklahoma, Utah, Wyom
ing); Ellinson v. United States, 263 F. 2d 395 (10th Cir. 1959) (questionable 
after Rowe); Howard v. District Attorney, 246 F. Supp. 68 (D. Colo. 1965). 

89E . g., United States ex reI. Jennings v. Pennsylvania, 429 F.2d 522 
(3d Cir. 1970); Word v. North Carolina, 406 F. 2d 353, 357 n. 6 (4th Cir. 
1969)1 (en banc); Caruth v. MackeIl, 7 Crim. L" Rep. 2414 (E. D. N. Y. , July 
15, 1970). ' 

900ne exhaustion, compare Caruth v. Mackell, 7 Crim. L. Rep. 2414 
(E.D.N. Y., July 15, 1970), with Kane v. Virginia, 419 F. 2d 1369 (4th Cir. 
1970), and Williams v. Pennsylvania, 315 F. Supp. 1261 (W. D. Mo. 1970). 
Both Kane and Williams hold that exhaustion in a speedy-trial context should 
entail seeking even appellate court relief in the demanding state. Caruth, on 
the other hand, held the exhaustion requirement met when an indigent prisoner 
simply made repeated speedy trial :requests to the demanding state prosecu
tor, and never sought judicial relief before filing in federal court. If Caruth 
can b<2 squared with Williams a.nd Kane, it i.s only because the requested relief 
in Williams and Kane was outright dismissal of the charges, whereas the relief 
afforded by the Caruth court was simply an order to 'lI1old for naught" the de
rmuding state!s detainer. Cf. Lawrence v. Blackwell, 298 F. Supp. 708 (N.D. 
Ga. 1969) (action can be brought in federal court by a federal prisoner to be 
,relieved of the burdens of a state detainer, so long as a demand ha';3 bleen 
:tIJqde for a speedy trial and has not been acted upon by the state; no require
trent of exhausting state judicial remedies). Following Lawrence the Northern 
District of Georgia issued a memorandum setting forth the procedures that 
should be followed by Atlanta Penitentiary federal prisoners seeking relief 
from the burdens of state detainers. The memorandum, reproduced in full in 
Jacob & Sharma, note 1 supra. at 587 n. 558, requires the inmates to demand 
a speedy trial and then to wait a reasonable time- 1Iat least 180 days or snch 
lesser time as a state by law may provide for speedy trial "-before petitioning 
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Indeed, even the 'Word 91 decision, the leading exponent of the view 
that habeas jurisdiction in multistate matters lies in the demanding 
or sentencing dilstrict, seems to recognize the propriety of suing 
one's warden in. the district of confinement, provided the only relief 
requested in quashing the effects of the detainer rather than quashing 
the charge or conviction underlying the detainer. 92 . 

When relief is sought against the underlying charge or conviction 
itself however, the considerations are far more complex. In the 
conte~t of a speedy-trial denial, we have seen that the Fourth Circuit 
in Kane '(/, Virginia 93 ex-oressed a wiHingness,. under appropriate 
conditions, to grant bold relief in the form of an order barring a 
state prosecution. It is important to recognize, however, as other 
courts have,94 that Kane WRS decided by a circuit which has held 
that Hthe federal petition for habeas corpus challenging the validity of 
a state detainer should preferably be brought inthe federal district 
court in the demanding state. II 95 In Kane, in other words, a bold 
order of outright dismissal would presumably be issued in a setting 
wgere the demanding state is at least an actual party to'the litigation. 

Understandably, then, where habeas relief is sought in the dis
trict of confinement-where the demanding state cannot without its 
consen) be made a party to the litigation-man:' courts have been 
reluctant to go so far as to order foreign state -:!harges dismissed.96 

Indeed, as Word has noted, such relief could be accomplished-and 

the federal court in the district of confinement to set aside the detainer. State 
prisoners may also cons ider a civil rights action under 42 U. S. C.~. 1983 
(1970) as a,n a1t~rnative to habeas corpus in seeking to quash a detamer. ?n 
Section 1983 actions-and whether they can alleviate the need for exhaustlOn
see note 85 supra and references cited. 

91Word v. North·Carolina, 406 F. 2d 352 (4th Cir. 1969) (en banc). 
92 Id. at 357 n .. 6. 

93419 F.2d 1369 (4th Cir. 1970). 

.94Williams v. ,Pennsylvania, 315 F. Supp. 1261 (W. D. Mo. 1970). 

95Id. at 1263. 

96Id. But'cf. George v. Nelson, 410 F. 2d 1179 (9th Cir. 1969), aff'd on 
other grounds, 399 U. S. 224 (1970). 
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. the demanding state bound directly or, by collateral estoppel-I! only on 
the theory that the [confining state's] warden was indeed [the demand
ing state's] custodian and that a valid, in personam judgment against' 
him would bind his [demanding state] superiors and successors in 
subsequent proceedings brought in [the deman-ding state]. "97 Rather 
than proceed under such a contrived agency theory, however, a dis
trict court in the confining state 'would probably, if possible, transfer 
the case to an appropriate district court in the demanding state. 98 

Generally,99 then, an inmate seeking not only to avoid the effects 
of the detainer, but also to set aside the underlying charge or convic
tion, is probably well advised, after exhaustjng his demanding state 
remedies,100 to file for federal habeas corpus in the appropriate 
demanding state district court. The rub, however, is that such a 
course of action is only open if the demanding state happens to fail 
within a circuit following a Word-type" demanding district" approach 
to habeas jurisdiction. If it does not, a petition filed in the demanding 
district will be dismissed for want of jurisdiction. Should the demand
ing district not follow Word, the inmate may still be able to be granted 
broad dismissal-type relief if he fiies in his district of confinement , 
provided that that district happens to accept, as does the Ninth Cir-
cuit,101 the "agency" approach to multistate habeas matters. 

But some pris,mers may not be' so fortunate as to have their de
manding state fall within a Word-type circuit or to have their con
fining state fall within an agency-approach circuit. The most drastic 

97 . 
Word v. North Carolma, 406 F. 2d 352, 358 n. 6 (4th Cir. '1969) (en banc). 

98Id. 
99 

For a more complete discussion, see text accompaying notes 115-117 
infra. 

100E K V" . . g. " ane v. IrgIllla, 419 F. 2d 1369 (4th Cir. 1970); Williams v. 
Pennsylvania, 315 F. Supp. 1261 (W. D. Mo. 1970). See also United States ex 
r~l. Je~ings V. Pennsylvania, 429 F. 2d 522 (3rd Cir. 1970). For a further 
dlScUsslOn of the contours of the exhaustion requirement see note 90 supra 

101 '. 
George V. Nelson, 410 F. 2d 1179 (9th Cir. 1969), aff'd on other 

grounds, 399 U. S. 224 (1970). Cf. United States ex reI. Meadows V. New York, 
426 F. 2d 1176, 1181 (2d Cir. 1970) (implying that the confininO' court would 
have a duty to adjudicate the merits of an out··of-state convicti~n if the de
rm.nding district refused jurisdiction). 
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consequence of the Nelson v. George Court's colossal default in leav
ing unresolved the split in circuits can be graphically protrayed: An 
inmate confined in a Word-type jurisdiction-where relief should be 
sought in the demanding state-but with a detainer field against him by 
a state located within a strict Ahrens-type circuit will, in classic 
renovi terms, be snubbed by the federal court in the district of his 
confinement and by; the federal court in the demanding district, each 
court contending that he ought to seek relief in the other district. 102 

The "inmate without a federal forum" problem can not only occur 
with state prisoners, but can also readily occur with federal prisoners 
facin8; state detRiners: for federal pI'i~oncrs can be assigned, for rea
sons relating to rehabilitation, family, or security, to any prison with
in the vast federal network. But because transfers from one federal 
prison to another can, by statute,103 be accomplished rather easily, a 
federal prisoner who is without a forum may be able to request a 
transfer in order to facilitate his litigation.104 A .state prisoner in 
such a predicament is in a far worse position, for state prisoners 

102See United States ex reI. Pitcher V. Pennsylvania, 314 F. Supp. 1329 
(E. D. Pa. 1970) (habeas petition denied for lack of territorial jurisdiction; 
certificate of probable cause to appeal denied). Pitcher; incarcerated in In
diana, sought relief from a Pennsylvania charge and detainer on speedy-trial 
grounds. tlRelator sought the writ in the United States District Court for the 

. Northern District of Indiana but his petition was dismissed for lack of jurisdic
tion. Unfortunately for relator, we are obliged to do the sama Und61" the 
decision in United States ex reI. Van Scoten V. Commonwealth of Pennsyl
vania, 404 F. 2d 767 (C. A. 3, 1968)." rd. See also Williams v. Pennsylvania, 
315 F. Supp. 1261 (W.D. Mo. 1970). In Williams, a federal prisoner in 
:Missouri sought relief in a Missouri federal court from a Pennsylvania charge. 
That court denied reHM for want of jurisdiction, and recommended to peti
tioner that he seek relief in a Pennsylvania federal district court. In light of 
Van Scoten, ,however, petitionerls chances for relief in that forum are equally 
slim. By contrast, if the inmate happens to'be confined in an agency-approach 
jurisdiction with a detainer filed agt·.inst him by a state located within a Word
type circuit, he will be in the fortunate position of being able to avail himself 
of either federal court, though his free selection might be impeded by judicial 
transfer of the case from his preferred district to the other district court. 

10318 U.S:C.A. 4082 (1969). 

104Further, an about-to-be-transferred inmate may be able to block a 
proposed transfer if it would leave him without a forum. Cf. Johnson v. Avery, 
U. S. 483 1969) (constitutional right of access to the courts). 
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cannot be freely transferred across the nation to serve their sen
tences. In very limited instances, however, a state inmate may be 
able to secure a t!ansfer to an appropriate location, provided both his 
confining state and the demanding state happen to be a party to an 
Interstate Corrections Compact which enables member states, on a 
contract basis, to utilize each other T s correctional facilities. 105 

If an inmate without a district court habeas forum ~annot bridge 
the litigation gap through administrative transfer, he will either have 
to settle for less than total relief-by suing his warden in the district 
of confinement to simply vitiate the effects of the detainer-or will 
h '"'Vo to "''''''c;<p """' ... h .... ....,,., ~n ~·'"'l·..... ./1"r ~""'d th h 1 L' 1 ..... "" b ............ ' .1;' ......... u"'".I:'u .... " ''"'' U, J..U ,J. cress 1 roug l reLatIVe y COll1-
phcated or obscure legal and equitable channels. If he claims he 
has been denied a speedy trial and seeks to bar prosecution on an 
0:utstanding. c,har?e, he n:ight6 for example, consider bringing a Sec
tl?n 1983 CIVIl TIghts actIOn 1 6 in the demanding state, though he 
WIll have to clear several complex hurdles before obtaining relief.107 

105 
E. g., Cal. Penal Code § §1l190 et seq. (West Supp. 1970) (Western 

Interstate Corrections Compact). 
106 42U.S.C,A.1983(1970),,§ , 

107 The major stum.bling blocks relate to t!xhaust.on of state court reme
dies, the possibJe res judicata effect of a prior adverse state court determi
nation on a later Section 1983 action brought in federal court, and the problem 
of overcoming marked r?luctance on the part of federal courts to enjoin 
pending state court prosecutions. 

Traditionally, as we have seen, exhaustion is not a prerequisite to Section 
1983 relief. See x:ote 85 supra. However, some courts are beginning to object 
to the use of SectIOn 1983 in order to avoid the exhaustion requirements oI fed
eral habeas corpus. rd. Moreover, as a practical matter, federal court hesi
~~~~e to bar a state prosecution will he enhanced if the defendant proceeds 

. Ull't!ctlyio federal court. 
Yet, if state court remedies are availed of prior to seekinO' Section 1983 

relief, the inmate-litigant may find his federal action dismissed on res 
jud~cata grounds, because of his prior tmsuccessful attempt to S~tisfY his 
clailll thrcugh the state judicial process. While habeas corpus actions are 
clearly exempt frorri conventional res judicata notions, Sanders v. United 
States, 373 U. S. 1 (1963), the possible applicability of res judicata to Section 
1983 actions remains a nagging problem. Note, "Federal Jurisdiction and Res 
~udicata: Litigation in State Courts of Federal Constitutional Questions Clos
:.n~ the Do~r to the Fe~eral ~ourts, " 24 U. Miami L. Rev. 835 (1970). Hope
ruhy, SectIon 1983 :=tctIOns will eventually find their way out from under the 
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And conceivably, such a claim, as well as an action to set aside a 

res judicata rubric, especially if certain Section 1983 actions by prisoners are 
held to be sufficiently similar to habeas corpus so as to require state court 
exhaustion preliminary to seeking federal court relief. 

At present, however, an inmate concerned about the res' jqdicata problem 
might try to file immediately for federal court relief, bypassing the state court 
sys tern. In federal court, however, he will have to be prepared to argue that 
exhaustion requirements do not apply to his particular Section 1983 suit or, if 
they do, that the exhaustion requirement has been satisfied by a speedy-trial 
demand made on the state court prosecutor, Caruth v. Macken, 7 Crim. L. 
Rep. 2414 (E. D. N.Y .. Julv 15. 1970)-an argument which. if accented, would 
avoid res judicata problems because the claim will never have bee~ adjudi
cated by a state court. 

But bypassing the state court system may, because of considerations-of 
federalism, make even more difficult one's chances of convincing a federal 
court to dismiss state charges-the equivalent of enjoining a pending state 
prosecution, a remedy looked upon with exceptional disfavor by the Supreme 
Court. See, e. g. ,_ Younger v. Harris, 401 U. S. 37 (1971); Carey, Federal 
Court Intervention in State Criminal Procecutions, II 56 Mass. L. O. 11 (March 
1971). When Harris was pending, most observers believed the Supreme Court 
would resolve the questIon whether the language of Section 1983, permitting a 
"suit in equity" to redress constitutional violations inflicted under color of 
state law, constituted an "express exception" to the federal "anti~injunction 

,statute, 28 U. S. C. A. § 2283 (1965) ("A court of the United States may not 
grant an injunctJon tc stay proceedings in a State court except as expressly 
authorized by Act of Congress, or where necessary in aid of its jurisdiction, 
or to protect or effectuate its judgments "). But the Harris Court did not reach 
that question, for in :he case at hand, it found insufficient g:counds for equit
able relief, whether or not such relief could be obtained in federal court. In 
short, the Court refused even to consider the propriety of injunctive relief in 
the absence of a showing of irreparable injury, bad faith, harassment, or 
other unusual circumstances. Younger v. Harris, supra, at 46, 54. Further, 
the Court held that "the cost, anxiety, and inconvenience" of having to defend 
against a state prosecution could not, by themselves, constitute "irreparable 
injury" for purposes of securing equitable relief. 

With respect to the denia1 of a speedy trial in a detainer situation, however, 
a strong case can seemingly be made for the necessity of federal court eqUit
able intervention. First of all, the alJ.,"'{iety involved is far greater than in 
cases where an accused must simply defend a present prosecution. In a speedy
trial context, the inmate-accused must worry about whether there will be a 
prosecution at all-a serious impediment to rehabilitation and post-prison 
career planLling. Moreover, if he is accorded a speedy trial and is convicted, 
he may be givel~ a sentence to run concurrent with his present one, an oppor
tunity forever lost-and thus an "irreparable injury"-if prosecution is de
layed until the expiration of his present term. Finally, in light of the fact that 
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demanding state conviction,I08 could be pursued by originally ~eek~ 
ing habeas relief not from a district court, but rather from a cl~cult 
judge or even possibly from the Supreme C~urt.l09 

mmy detainers are filed for harassment purposes and with ~o intention o~ 
being followed up, see text accompanying notes 4-6 sup:-a, It can be !,orcibly 
contended that the failure of a prosecutor to make a SmIth v. Hooey good 
faith" effort to accord a speedy trial to an inmate who has demanded one should 
be sufficient to satisfy the Harris-type test of a prosecution undertaken in 
''bad faith "for ''harassment, " or "with no hope of conviction" -and hence 
suitable f~r injunctive relief. See also Perez v ... ~Ledesma, 401 U. S. 82, 85 

(1971). . . '11 
Of course, even if injunctive relief seems warranted, a lltIgant would stl 

have to overcome the possible impediment of the anti-injunction statute. That 
might require a holding that Section 1983 is an exception to. the anti-injunction 
statute as Justice Douglas believes, see Younger v. HarrIs, supra, at 62 
(Dougl~s, J., dissentIng), or that the anti-injunction statute impliedly excepts 
from its ambit bad faith or harassing procecutions, Carey, supra, at 27, or 
that the "peculair naturert of the right to a speedy trial calls for the availabil
ity of pretrial federal injunctive action. Cf. Kane v. Virginia, 419 F. 2d 1369 
(4th Cir. 1969) (peculiar nature of speedy-trial right enables federal habeas 
court to bar state procecution).-· .... 

108 Although Section 1983 actions have often been used to enjoin pending 
procecutions, they have not been employed to seek redress against challenged 
convictions and sentences. 

109Since "writs of habeas corpus may be granted by the Supreme Court, 
any justice thereof, the district courts and any circuit judge w~thin their re
spective jurisdictions," 28 U.S.C.A. 2241(a) (1971), a would-be hab.eas ap
plicant who finds himself without a district court forum may seek rellef by 
invoking the original; jurisdiction of a higher judge or court. Such an extra:
ordinary application, however, should "state the reasons for not making ap
plication to the district court of the district in which the applicant is he~d, " 
28 U.S.C.A. § 2242 (1971), a task not difficult for a petitioner trapped 111 a 
jurisdictional renvoi situation. If the confining state and the demanding state 
are within the same judicial circuit, application should probably be made to a 
judge of that circuit. Cf. Sokol, A Handbook of Federal Habeas Corpus 44 (l~t 
ed. 1965). If the petitioner and respondent are in different circuits, the applI
cation might be made at the Supreme Court level, a1 though Sokol questions the 
constitutionality of Supreme Court original habeas jurisdiction in habeas matters. 
rd. at 46. Though original habeas jurisdiction above the distri.ct court level is not 
favored, see Fed. R. App. P. 22(a) (original application made to circuit judge 
will ordinarily be transferred to district court), its exercise ought to be en
courarred in the limited instance where district court jurisdiction is unavail-
abIe. °otherwise, the situation would be the legal equivalent of denial of access 
to the courts. Johnson v. Avery, 393 U.S. 483 (1969), or., arguably of a 
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As has been alluded to above,110 the split in circuits that has sur
vived the George decision leaves some inmates without any district 
court habeas forum, but leaves others-such as those fortunate enough 
to be confined in an "agency approach" circuit with a detainer emanat
ing from a state within a Word-type circuit-with two different district 
courts capable of assuming jurisdiction over the habeas claim.111 For 
those inmates, George's circum.vention of the jurisdi.ctional question 
will encourage and even promote forum-shopping. 

If an inmate is able to file either in the confining district or in 
the demanding district, his selection of the most appropriate forum 
will de,lJend on many practical and. strategic problems. If a factual .dis
pute is anticipated, the demanding or sentencing state will probably be 
preferable, for tl1at is the jurisdiction closest in proximity to needed 
witnesses and records

i 
and it will be able to secure testimony through 

compulsory process. 1 2 If'the petitioner! s presence should be deemed 
necessary at the evidentiary hearing, his presence can presumably be 
secured via a writ of habeas corpus ad testificandum.113 Moreover, if 
quashing the charges or conviction, rather than negation of the detainer, 
is the desired relief, the out-of-state forum is, as we have seen, 114 
clearly preferable. If any of these instances, eVEm if the petitioner 
should for some reason prefer to file in the court of the district of 
confinement, that court, which might be unable to subpoena witnesses 
and records from a foreign jurisdiction, 115 and which might be reluc
tant to quash the charges or the conviction, would probably transfer 
the case to the demanding or sentencing district. 

suspension of the writ of habeas corpus. Cf. Developments, note 62 supra 
at 1263-1274 (constitutional prohibition against suspension arguably extends 
to writs sought by state prisoners). 

110 . 
See note 102 supra. 

ll1There\vi1l. of cour.se, be inmates in an in-between situation, with one. 
district suitable for filing. If the confining and demanding jurisdictions both 
follow Word, for example, the inmate will of necessity have to file in the de
rmnding jurisdiction. If both districts follow an agency approach, he will have 
to file in the incarcerating jurisdiction. Further, if the demanding jurisdiction 
follows Ahrens but does not go so far as to accept the "agency" doctrine, an 
inmate seeking total relief will have to file in the demanding district. 

112Word v. North Carolina, 406 F. 2d 352 (4th Cir. 1969) (en banc). 

113rd. at 356 n. 5 (analyzing the availability of the writ). 

114See text accompanying notes 92-98 supra. 
115 . Developments, note 62 supra, at 1192. 

114 
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In certain situations, however, a ·petitioner might prefer to file 

in the district of confinement, and the court might be disinclined to 
transfer the case. If the controversy does not involve'a factual dis
pute, as is frequently true with respect to speedy trial-detainer 
claims, transfer might not seem warranted.116 And. if the petitioner 
is represented, at his place of confinement, by counsel ,or by an in
mate legal assistance cliniC, another factor militating against trans
fer is present. Furthermore, suing in the district of confinement 
may be strategicaily advantageous, as the attorney general of the 
confining state-who will be called upol). to represent the respondent 
warden-will be unlikely to oppose vigorol1sly a claim that another 
sov8:'eign 11::1.':; d~llied l11e petltioner a speedy tria! or has wrongfully 
convIcted him, and that, accordingly, that sovereign's detainer 
charge, or conviction ought to be set aside.117 . ' 

VII. 

In many ways, it is unfortunate that an article of this nature 
s~ould have had to be written. The law of detainers is all too mysti
fymg to lawy:rs, let alone to inmates and law students called upon 
to represent mmateE' .. The default of the Supreme Court in George 
has perpetuated an intolerable jurisdictional situation which will 
exist until the Court reconsiders Ahrens or until a cl~rification is 
provided by Cungr(~ss or through the Supreme Court's lerrislative rule
m.aking p::-ocess. ~18 Even then, the considerations invoh~'ed in dealing 
WIth detalners WIll be complex. Hopefully, the present discussion 
will be helpful to those charged with analyzing the manifold considera
tions. 

116;rhiS would be particularly so if the petitioner sought only to set aside 
. '.. the detamer and not the underlying charges or conviction. 

117A . , noth~r fa?tor which should strategically influence forum-shopping is 
the pOSSIble differmg constitutional case law in the competing jurisdictions. 
If, for example, one circuit has an important far-reachino- rulino- relating to 
speedy-tr,i~l. rel.ief, fili:1g i? the district c.ourt of that circ~it rna; well be pref
erabl~ to !Ilmg m the dIstrICt court of a Clrcuit following a more restrictive 
constluctIOn of the speedy-trial clause. 

118 
See note 84 supra. 
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ADDITIONAL CASE: Bladen v. 30th Judicial Circuit Court of Ken
tucky, 93 S. Ct. 1123 (1973) 

Mr. Justice BRENNAN delivered the opinion of the Court. 

Petitioner is presently serving a sentence in an Alabama 
prison. He applied to the District Court for the Western District of 
Kentucky for a writ of federal habeas corpus, alleging denial of his 
constitutional right to a speedy trial, Smith v. Hooey, 393 U. S. 374, 
89 S. Ct. 575, 21 L. Ed. 2d 607 (1969), and praying that an order 
issue directing Kentucky to afford him an immediate trial on a then 
three-year-old KentUCky indictment. We are to conswer whether, as 
petitioner was not physically present within the territorial limits of 
the District Court for the Western District of Kentucky, the provision 
of 28 U. S. C. § 2241(a) that "[w]rits of habeas corpus may be granted 
by the ••• district courts ••. within their respective jurisdictionsl! 
(emphasis supplied), precluded the District Court from entertaining 
petitioner's application. The District Court held that the section did 
not bar its determination of the application. The court held further 
that petitioner had been denied a speedy trial and ordered respondent 
Kentucky officials either to secure his presence in Kentucky for trial 
within 60 days or to dismiss the indictment. The Court of Appeals for 
the Sixth Circuit reversed on the ground that lithe habeas corpus jur
isdiction conferred on the federal courts by 28 U. S. C. § 2241(a) is 
,"limited to petitions filed by persons physically present within the 
territorial limits of the District Court.' " 454 F. 2d 145, 146 (1972). 
We granted certiorari. 407 U. S. 909, 92 S. ct. 2451, 32 L. Ed. 2d 
682 (1972). We reverse. 

1. 

On July 31, 1967, the grand jury of the Jefferson County Circuit 
Court (30th Judicial Circuit of Kentucky) indicted petitioner on one 
count of storehouse breaking and one count of safebreaking. At the 
time of the indictment petitioner was in custody in California, and he 
was returned to. Kentucky to stand trial on the indictment. But on 
November 13, 1967, he escaped from the custody of Kentucky offi
cials and r~mained at large until his arrest in Alabama on February 
24, 1968. Petitioner was convicted of certain unspecified felonies in 
the Alabama state courts, and was sentenced to the Alabama state 
prison where he was confined when he filed this action. 
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The vC!-lidity of petitioner's conviction on the Alabama felonies 
is nota-t' issue here, just as it was not at issue before the District 
Court for the Western District of Kentucky. Nor does petitioner 
challenge the !'present effect being given the [Kentucky] detainer by 
the [Alabama] authorities .... II Nelson v. George, 399 U. S. 224, 
225, 90 S. Ct. 1963, 1964} 26 L. Ed" 2d 578 (1970). He attacks, 
rather, the validity of the Kentucky indictment which Uliderlies the 
detainer lodged against him by officials of that State. 

In a pro seapplication .for habeas corpus relief to the Federal 
District Court in the Western District of Knetucky, petitioner alleged 
th3.t he h:ld m:lde rcpc:lted dcmmi.do for a sp.3edy trial on the Kentucky 
indictment, that he had been denied his right to a speedy trial, that 
further delay in trial wou:id impair his ability to defend himself, and 
that the existence of the Kentucky indictment adversely affected his 
condition of confinement in Alabama by prejudicing his opportunity 
for parole. In response to an order to show cause, the Common
wealth of Kentucky argued that the District Court lacked jurisdiction 
because the petitioner was not confined within the district. H~spondent 
added that "petitioner in the case at bar may challenge the legality of 
any of the adverse effects of any Kentucky detainer against him in 
Alabama by habeas corpus in the Alabama Federal District Court." 
App.; at 6-7. The District Court held, citing Smith v. Hooey, 393 
U. S. 374, 89 S. Ct. 575, 21 L. Ed. 2d 607 (1969), that Kentucky must 
"attempt to effect the return of a prisoner from a foreign jurisdiction 
for trial on pending state charges when such prisoner so demands ... 
Since it is the State of Kentucl~y which must take action, it follows that 
jurisdiction rests in this district which has jurisdiction over the nec
essary state officials." App.) at 9. 

Under the constraint of its earlier decision, the Court of Appeals 
reversed but stated that it "reach[ed] this conclusion reluctantly" be
cause of the possibility that the decision would JlresuIt .in. Braden's 
inability to find a forum in which to assert his constitutional right to 
a speedy trial-a right v'hich he is legally entitled to assert at this 
time under Peyton v. Rowe, 391 U. S. 54, 88 S. Ct. ·1549, 20 L. Ed. 2d 
426 (1968). This is a possibility because the rule in the Fifth Circuit, 
where [Braden] is incarcerated, appears to be that a district court in 
the state that has filed the detainer is the proper forum in which to 
file the petition. See May v. Georgia, 409 F. 2d 203 (5th Cir. 1969). 
See also Rodgers v. Louisiana, 418 F. 2d 237 (5th Cir. 1969). Braden 
thus may find himself ensnared in what has aptly been termed 'Catch 
2254' -unabl e to vindicate his constitutional rights in either of the 
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only two states that could possibly aftord a remedy. See Tuttle, Catch 
2254: Federal Jurisdiction and Interstate Detainers, 32 U. Pitt. L. Rev. 
489, 502-503 (1971). 11 454 F'.2d, at 146-147. 

II. 
. 

We granted certiorari to resolve a sharp conflict among the fed-
eral courts on the choice oft forum where a prisoner attacks an inter
state detainer on federal habeas corpus. Before turning to that ques
tion we must make clear that petitioner is entitled to raise his speedy 
trial claim' on federal habeas corpus at this time. First, he is current
ly "in custody" within the meaning of the federal habeas corpus statute .. 
28 U. S. c. 22.41(cH~). Prior to our decision in Peyton V. Rowe, 391 
U. S. 54, 88 S. Ct. 1549, 20 JL. Ed. 2d 426 (1968), the "prematurity' 
doctrine" of McNally v. Hill) 293 U. S. 131, 55 S. ct. 24, 79 L. Ed. 238 
(1934), would, of course, have barred his petition for relief. But our 
decision in Peyton v. Rowe discarded the prematurity doctrine, which 
had permitted a prisoner to attack on habeas corpus only his current 
confinement, and not confinement that would be imposed in the future, 
and opened the door to this action.4 

4 In Smith v. HOC'3Y, 393 U. S. 374, 89 S. Ct. 575, 21 L. Ed. 2d 607 (1969), 
we considered a speady trial claim similar to the one presented in the case 
before us, and we held that a State which had lodged a detainer against a pe
titioner in another State must, on the prisoner's demand, "make a diligent, 
good faith effort" to bring the prisoner to trial. Id., at 383. 89 S. Ct., at 579. 
But that case arose on direct review of the denial of relief by the state court, 
and we had no ocacsion to consider whether the same ro similar claims could 
have been raised on federal habeas corpus. Yet it logically follows from Pey
tonv. Rowe, 381 U.S. 54, 88S.Ct. 15L±9, 20 L.Ed.2d426 (1968), that the 
claims can be raised on collateral attack. In this context, as opposed to the 
situation presented in Peyton, the "future custody" under attack will not ba 
imposed by 1:he same "Sovereign w.hicb holds the petitioner in his current con
finement. Nevertheless, the considerations which were held in Peyton do not 
warrant a prompt resolution of the claim also apply with full force in this 
context. 391 U. S. at 63-64. 88 S. Ct., at 1554-1555. See United states ex reI. 
lV.eadows v. New York, 426 F. 2d 1176, 1179 (CA2 1970); Word v. North Caro
lina, 406 F. 2d 352, 353-355 (CA4 1969). Since the Alabama warden acts here . 
as the gaent of the Commonwealth of Kentucky in holding the petitioner pur-
suant to the Kentucky detainer, we have no difficulty concluding that petitioner 
is_"in custody" for purposes of 28 U. S. C. 2211(c)(3). On the facts of this case 
we need not decide whether~ if no detainer had been issued against him, petitioner 
would be suffiCiently "in custody1! to attack the Kentucky indictment by an 9-ction . 
in habeas corpus. 
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Second, petitioner has exhausted all available state remedies 

as a prelude to this action. It is true, of course, that he has not yet 
been tried on the Kentucky indictment, and he can assert a speedy 
trial defense when, and if, he is finally brr'lllght to trial. It is also 
true, as our Brother REHNQUIST points out in dissent, that federal 
habeas corpus does not lie, absent" special circumstances," to ad
judicate the merits of an affirmative defense to a state criminal 
charge prior to a judgment of conviction by a state court. Ex parte 
Royall, 117 U. S. 241, 253, 6 S. Ct. 734, 741, 29 L. Ed. 868 (1886). 
Petitioner does not, however, seek at this time to litigate a federal 
defense to a criminal charge, but only to demand enforcement of the 
CommonWealth: s a11irmative constitutional obligation to bring him 
promptly to trial. Smith v. Hooey, 393 U. S. 374, 89 S. Ct. 575, 21 
L. Ed. 2d 607 (1969). He has made repeated demands for trial to the 
courts of Kentucky, offering those courts an opportunity to consider 
on the merits his constitutional claim of the present denial of a 
speedy trial. Under these circumstances it is clear that he has ex
hausted all available state court remedies for consideration of that 
constitutional claim, even though Kentucky has not yet brought him 
to trial. 

* * * 
The fundamental interests underlying the exhaustion doctrine 

, have been fully satisfied in petitioner's situation. He has already 
presented his federal ccnstitutional claim of a present denial of a 
speedy trial to the courts of Kentucky. The state courts rej ected 
the claim, apparently on the grounds that since he had once escaped 
from custody the Commonwealth should not be obligated to incur 
the risk of another escape by returning him for trial. Petitioner 
exhausted all available state court opportunities to establish his 
position that the prior eseape did not obviate the Commonwealth's 
duty under Smith v. Hooey, supra. Moreover, petitioner made no 
effort to abort a state proceeding or to disrupt the orderly func
tioning of state judicial processes. He comes to federal court net 
in an effort to ~orestall a state prosecution, but to enforce the 
Commonwealth's obligation to provide him with a state court 
forum. He delayed his application for federal relief until the state 
courts had conclusively detennined that his prosecution was tem
porarily moribund. Since petitioner began serving the second of 
two 10-year Alabama sentences in March of 1972, the revival of 
the prosecution may be delayed until as late as 1982. A federal 
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habeas corpus action at this time and under these circumstances does 
not jeopardize any legitimate interest of federalism. The Common
wealth apparentl~ shares that view since it specifically concedes that 
petitioner has exhausted all available state remedies. Transcript of 
Oral Argument, at 41. 

In the case before us the Court of Appeals held-not surprisingly, 
in view of the considerations discussed above-that even though peti
tioner had chosen the wrong forum, his speedy trial claim was one 
"which he is legally entitled to assert at this time under Peyton v. 
Rowe, 391 U. S. 54, 88 S.Ct. 1549, 20 L. Ed. 2d 426 (1968}." 454 F. 2d, 
at 146. And the District Court, which upheld on the merits petitioner's 
speedy trial.claim, necessarily adopted that view. Indeed, the great 
majority of lower federal courts which ha.ve considered the question 
since Smith v. Hooey, supra, have reached this same, and indisputably 
correct, conclusion. 

We emphasize that nothing we have said would permit the derail
ment of a pending state proceeding by an attempt to litigate constitu
tional defenses prematurely in federal court. The contention in dissent 
that our decision converts federal habeas corpus into "a pretrial mo
tion forum for state prisOlter1s, VI wholly misapprehends today's holding. 

m. 
Accordingly, we turn to the determination of the forum in which 

the petition for habeas corpus should be brought. In terms of tradi
tional venue considerations, the District Court in the Western District 
of Kentucky is almost surely the most desirable forum for the adjudi
cation of theclaipt. It is in Kentucky, where all of the material events 
,took place, that the reco:vds and witnesses pertinent to petitioner's 
claim are Uk€lly to be found. And that forum.is presumably no less 
convenient for the respondent, the Commonwealth of Kentucky, than 
for the petitioner. The expense and risk of transporting the petitioner 
to the Western District of Kentucky, should his presence at a hearing 
prove necessary, ,WOUld in all likelihood be outweighed by the diffi
culties of transporting records and witnesses from Kentucky to the 
district where petitioner is confined. Indeed, respondent makes clear 
that "on balance, it would appear simpler and less expensive for the 
State of Kentucky to litigate such questions [as those involved in this 
easel in one of if~ own Federal judicial districts. II Brief for Respond-
ent, at 6. 
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. 'But respondent insists that however the balance of convenie~ce 

might be struck with reference to the question of venue, the c~~Ice 
of forum is rigidly and jurisdictionally controlled by the prOVISIon 
of 2241(a) that [w]rits of habeas corpus may be granted by the ~u-, . 
preme Court, any justice thereof, the district courts and any cIrcuIt 
judge within their respective jurisdictio~s: II 2,8 U. S. C: § ~241(a) 
(ernphasis supplied). Relying on our deClSlOn III Ahrens v. Clark .. 335 
U. S. 188, 68 S. Ct. 1443, 92 L. Ed. 1898 (1948), the~ c?nten~-a~d 
the Court of Appeals held-that the italicized words l1mIt,a DIstnct 
Court's habeas corpus jurisdiction to cases where the prIsoner seek
ing relief is confined within its territorial, ju:isdiction."S.~nce}hat 
interpretation is not compelled eitner by tne language or me statute 
or'by the decision in Ahrens, and since it is fundamentally at odds 
with the purposes of the statutory scheme, we cannot ~gree. 

The writ of habeas corpus does not act upon the prisoner who 
seeks relief, but upon the person who holds him in what is alleged to 
be unlawful custody. V/ales v. Whitney, 114 U. S. 564, 574, 5 S. Ct. 
1050, 1054-1055, 29 L. Ed. 277 (1885). In the classic statement: 

"The important fact to be observed in regard to the mode 
of procedure upon this writ is, that it is dir,ec~e~ to, and 
served upon, n0t the person confined, but hIS JaIler. It 
does not reach the former except through the latter. The 
officer or person who serves it does not unbar the ?rIson 
doors, and set the prisoner free, but the cou~t relIeves 
him by compelling the oppressor to release hIS con
straint. The whole force of the writ is spent upon the 
respondent. II In the Matter of .Jackson, 15 Mich. 417, 
439-440 (1867), quoted with approval in Ex parte Endo, 
323 U. S. 283, 306, 65 S. ct. 208, 220, 89 L. Ed. 243 
(1944); .Ahrens v. C.lark, 335 U. S. 188. 196-197', 68 
S. ct. 1443, 1447, 9'2 L. Ed. 1898 (1948) (Rutledge, J., 
dissenting) . 

Read literally, the language of § 2241(a) requires nothing more ," 
than that the court issuing the writ have jurisdiction o,ver the custo
dian. So long as the custodian can be reached by serVIce of process, 
the: court can issue a writ "within its jurisdiction

tl 
requirin,g that. 

thf~ prisoner be brought before the court for a hea~ing on hIS ~lalm, 
or requiring that he be released outright fro~ custo~y, ~ve~ if, the 
prisoner himself is confined outside the court s terrItorIal JUrlS- " 

'diction. 
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Nevertheless, there is language in our opinion in Ahrens v. 
Clark, supra, indicating that the prisoner's presence within the 
territorial confines of the district is an invariable prerequisite to 
the exercise of the District Court's habeas corpus jurisdiction. In 
Ahrens, 120 German nationals confined at Ellis Island, New York, 
pending deportation sought habeas corpus on the principal ground 
that the removal orders exceeded the President's statutory author
ity under the Alien Enemy Act of 1798. They filed their petitions 
in the District Court for the District of Columbia, naming as re
spondent the Attorney General of the United States. Construing the 
statutory predecessor to § 2241(a). we held that the uhrase. "within 
their respective jurisdictions, " precluded the District Court for 
the District of Columbia from inquiring into the validity of the 
prisoners' detention at Ellis Island, and we therefore affirmed the 
dismissal of the petitions on jurisdictional grounds. 

Our decision in Ahrens rested on the view that Congress' 
paramount concern was the risk and expense attendant to the 
"production of prisoners from remote sections, perhaps thous
ands of miles from the District Court that issued the writ. The 
opportunities for escape afforded by travel, the cost of transpor
tation, the administrative burden of such an undertaking negate 
such a purpose. II 335 U. S., at 191, 68 S. Ct. at 1444. And we found 
support for that assumption in the legislative history of the Act. 

,During the course of Senate debate on the habeas corpus statute of 
1867, the bill was criticized on the grounds that it woUld permit a 
"district judge in Florida to bring before him some men convicted 
and sentenced and held under imprisonment in the state of Vermont 
or in any of the further states. II Congo Globe, 39th Cong., 2d Sess., 
730. Senator Trumbull, sponsor of the bill, met the objection with 
an amendment adding the words, "within their respective jurisdic
tions," as a circumscription of. the power of the district courts to 
issue the writ. 

But developments since Ahrens have had a profound impact on 
the continuing vitality of that decision. First, in the course of over
ruling the application of Ahrens to the ordinary case where a prison
er attacks the conviction and sentence of a federal or state court, 
Congress has indicated that a number of the premises which were 
thought to require that decision are untenable. A 1950 amendment 
to the habeas corpus statute requires that a collateral attack on a 
federal sentence be brought in the sentencing court rather than the 
district where -the prisoner is confined. 28 U. S. C. § 2255 .. 
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Similarly, a prisoner contesting a conviction and sentence of a state 
court of a State which contains two or more federal judicial districts, 
who is confined in ,a distric t within the State other than that in which 
the sentencing court is located, has the option of seeking habeas 
corpus either in the district where he is confined or the district 
where the sentencing court is located. 28 U. S. C. § 2241(d}. In enact
ing these amendments Congress explicitly recognized the substantial 
advantages of having these cases resolved in the court Which origin
ally imposed the confinement or in the court located nearest the site 
of the underlying controversy. And Congress has further challenged 
the theoretical underpinnings of the decision by codifying in the habeas 
corpus statuLe a lJl'OCedlu:e we sanctioned in \Valker v. Johnston, 312 
U. S. 275, 284, 61 S. ct. 574, 578, 85 L. Ed. 830 (1941), whereby a 
petition for habeas corpus can in many instances be resolved without 
requiring the presence cf the petitioner before the court that adjudi
cates his claim. 28 U. S. C. § 2243. See also United States v. Hayman, 
342 U. S. 205, 222-223, 72 S. Ct. 263, 273-274, 96 L. Ed. 232 (1952). 

This court, too, has undercut some of the premises of the Ahrens 
decision. Where American citizens confined overseas (and thus out
side the territory of any district court) have sought relief in habeas 
corpus, we have held, if only implicity, that the petitioners' absence 
from the district does not represent a jurisdictior.al obstacle to the 
consideration of. the claim. ,Burns v. Wilson, 343 U. S. 137, 73 S. Ct. 
1045, 97 L. Ed. 1508 (1953); 346 U. S. 844, 851-~52, 74 S. ct. 3, 7-8, 
98 L. Ed. 363 (opinion of Frankfurter, J., at the denial of rehearing); 
cf. United States ex reI. Toth v. Quarles, 350 U. S. 11, 76 S. ct. 1, 
100 L. Ed. 8 (1955); Hirota v. General of the Army MacArthur, 338 
U. S. 197, 199, 69 S. Ct. 1238, 93 L. Ed. 1902 (1948) (Douglas, J., 
concurring). 

[6,7] A further, critical development since our decision in 
Ahrens is the'€mergence of new classes of prisoners who are able 
to petition for habeas corpus because of the adoption of a more 
expansive definition of the If custody" requirement of the habeas 
statute. See Peyton v. Rowe, 391 U. S. 54, 88 S. CL 1549, 20 L. Ed. 
2d 426 (1968); Carafas v. LaVallee, 391 U. S. 234, 88 S.Ct. 1556, 
20 L. Ed. 2d 554 (1968); Jones v. Cunningham, 371 U. S. 236, 83 S. 
Ct. 373, 9 L. Ed. 2d 285 (1963). The overruling of McNally v. Hill, 
supra, made it possible for prisoners in custody under one sentence 
to attack a sentence which they had not yet begun to serve. And it 
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.. also enabled a petitioner held in one State to attack a detainer lodged 
ag~inst h~m .by ano~her State. In such a case, the state holding the 
prIsoner m ImmedIate confinement acts as agent for the demanding 
State, 15 and the custodian State is presumably indifferent to the 
resolution of the prisoner's attack on the detainer. Here, for ex
aI?ple, the petitioner is confined in Alabama, but his dispute is 
WIth the Commonwealth of Kentucky, not the State of Alabama. Under 
these circumstances it would serve no useful purpose to apply the 
Ahrens rule and require that the action be brought in Alabama. In 
fact, a ~lavish app.li,cation of the rule would jar with the very purpose 
~~~rlYI~~ '{~~e addItIon of the phrase, "within their respective juris-
cliCLlOl1S. vve canlwt assume that Congress intended to require the 
Commonwealth of Kentucky to defend its action in a distant State and 
to preclude the resolution of the dispute by a federal judge familiar 
with the laws and practices of Kentucky. See United Sfates ex reI. 
Meadows v. New York, 426 F. 2d 1176, 1181 (C. A. 2, 1970); Word 
v. North Carolina, Ll06 F. 2d 352 (C. A. 4, 1969). 

IV 

In view of these developments since Ahrens v. Clark, we can 
z:o longer vie~v th~t decision as establishing an infleXible, jurisdi c
tlOnal rule, dictatmr; the choice of an inconvenient forum even in 
a class of cases wtich could not have been foreseen at the time of 
our decision. Of course, in many instances the district in which 
p.etitioner~ are ~eld will be the most convenient forum for the litiga
tiO~ ?f theIr claIms. On the facts of Ahrens itself, for example, 
p.eht:oners could hav~ challenged their detention by bringing an ac
bon In the Eastern DIstrict of New York against the federal officials 
w~o c?nfined them ,in that district. NI) reason is apparent why the 
DIstrICt of ColumbIa would have been a more convenient forum, or 
:vhy the Gov~rnment should have undertaken the burden of transport
mg 120 detamees to a hearing in the District of Columbia. Under 
these Circumstances, traditional principles of venue would mandate 

15Nothing in this opinion should be taken to preclude the exercise of con
current habeas corpus jurisdiction over the petitioner's claim by a federal 
district court in the district of confinement. But as we have made clear above 
that forum will not in the ordinary case prove as convenient as the district ' 
court in the State which has lodged the detainer. Where a prisoner brinD's 
an action in the district of confinement attacking a detainer lodged by m~other 
State, the court can, of course, transfer the suit to a more cOnvenient forum. 
28 U. S. C. 1404(a). Hoffman v. Blaski, 363 U. s. 335, 80 S.Ct. 1084 4 'L. 
Ed. 2d 1254 (1960). ' 
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the bringing of the action in the Eastern District of New York, rather 
than the District of Columbia. Ahrens v. Clark stands for no broader 
proposition. 

Since the petitioner's absence from the Western District of Ken
tucky did not deprive that court of jurisdiction, and since the respond
ent was properly served in that district, see Strait v. Laird, 406 U. S. 
341, 92 S. ct. 1693, 32 L. Ed. 2d 141 (1972); Schlanger v. Seamans, 
401 U. S. 487, 91 S.Ct. 995, 28 L. Ed. 2d 251 (1971), the court.below 
erred in ordering the dismissal of the petition on jurisdictional grounds. 
The judgment of the Court of Appeals is reversed and the case is 
remanded for proceedings consistent with this opinion. 

Reversed and remanded. 

[Om;itted is the concurring opinion of Justice Blackmun, and the 
dissenting opinion of Justice Rehnquist, joined by Chief Justice 
Purger and Justice Powell] 
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