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The Constitutional Right to

Discovery
A Question of Fairness

“. .. society wins ’. .. not only when the guilly are convicted
but when criminal trials are fair; our system of . .. justice
suffers when any accused is treated unfairly.” ”’

Law enforcement officers of other
than Federal jurisdiction who are inter-
ested in any legal issue discussed in
this article should consult their iegal
adviser. Some police procedures ruled
permissible under Federal constitu-
tional law are of questionable legality
under State law or are not permitted at
all,

In the legal context, “discovery” is
the means by which one party to a legal
action seeks to learn as much as pos-
sible about the opposing party’s case in
order to devise an appropriate trial
strategy, The Supreme Court once ex-
plained the purpose and effect of the
discovery process as follows:

By
John C. Hall, J.D.
Special Agent
Legal Counsel Division
FBI Academy
Quantico, VA

“[Discovery rules] are based on the
proposition that the ends of justice
will best be served by a system of
liberal discovery which gives both
parties the maximum possibie
amount of information with which to
prepare their cases and thereby
reduces the possibility of surprise at
trial"

By reducing the possibility of surprise,

discovery “enhances the fairness of the

adversary system.”

Notwithstanding the enhanced fair-
ness presurnably produced by the dis-
covery process, the Federal
Constitution is slient on the issue. Con-
sequently, the development of discov-

ery rules in criminal cases has been
relatively recent — and primarily legis-
lative — in origin, with the Congress
and the State legislatures fashioning
rules to govern discovery within their
respective jurisdictions.

Then, in the 1963 decision of
Brady v. Maryland,? the Supreme Court
held that in a criminal case, the ac-
cused has a constitutional right o dis-
cover exculpatory evidence, i.e.,
favorable evidence possessed by the
prosecution that is material to the out-
come of the proceeding.

The Brady decision clearly recog-
nized a constitutional right of discovery
for the defense in criminal cases and a
corresponding constitutional duty of the
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government to disclose. This article will
examine the case law that led to that
decision and then analyze that decision
and the subsequent developments
which more clearly define the defend-
ant's right and the government’s duty.

THE HISTORICAL UNDERPINNINGS
OF BRADY — 1935-1963

The doctrinal seeds from which the
Brady rule sprouted were sown long
before that decision, in the Supreme
Court's interpretation of the Due Proc-
ess Clause. The Constitution guaran-
tees that no parson can be deprived of
life, liberty, or property without due
process. Although the Due Process
Clause is specifically set forth in both
the 5th and 14th amendments — and
is therefore applicable to both Federal
and State governments — it is not de-
fined in either. In the absence of a spe-
cific definition, the Supreme Court has
characterized due process, in general
terms, as “fundamental fairness." It is
this ingeniously flexible definition of due
process which made the Brady deci-
sion pogsible, if not inevitable. That de-
cision was the culmination of a theme
which had begun to appear in U.S, Su-
preme Court decisions almost 30 years
earlier, and the salient developments of
which may be briefly summarized in the
following cases.

1935 ~—~ Mooney v. Holohars—
Perjured Testimony Solicited

The defendant, Mooney, who was -

serving a life term in prison for first-de-
gree murder, asserted that the sole ba-
sis for his conviction was perjured
testimony knowingly used by the pros-
ecuting authorities. Furthermore, he al-
leged that the prosecutor deliberately

suppressed evidence which would
have impeached and refuted the testi-
mony thus given against him.

The Supreme Court held that the
prosecutor violated due process by
contriving to deprive a defendant of lib-
erty “through a deliberate deception of
court and jury by the presentation of
testimony known to be perjured.” The
constitutional violation was not simply
the knowing use of perjured testimony
at the trial; it included the withholding
of that critical information from the de-
fendant. The Mooney decision marks
the first time that the Supreme Court
recognized the existence of a consti-
tutional obligation of the government to
disclose information to an accused.

1942 — Pyle v. Kansas™—Perjured
Testimony/intimidation of Witness

Pyle, the defendant in a murder
trial, appealed his conviction, alleging
that the prosecutor knowingly solicited
perjured testimony from two witnesses
on threat of prosecution and sup-
pressed by intimidation the testimony of
other witnesses whose evidence would
have been favorable to his case.

The Supreme Court remanded the
case for a determination of the facts,
but suggested that if the defendant's al-
legations were proven, they would "suf-
ficlently charge a deprivation of rights
guaranteed by the Federal Constitution
i

in both Mooney and Pyle, the al-
leged constitutional violations were
two-fold: First, that the prosecutors
knowingly and deliberately used per-
jured testimony, and second, that the
stippression of information deprived the
defendants of the opportunity to effec-
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“The Brady decision clearly recognized a constitutional right of
discovery for the defense in criminal cases and a
corresponding constitutional duty of the government to
disclose.”

tively impeach the government wit-
nesses or to Introduce favorable
evidence in their behalf.

1957 — Alcorta v. Texas*—Perjured
Testimony ~ Unsolicited and
Uncorrected

Alcorta was convicted of first-de-
gree murder and sentenced to death in
the slaying of his wife. His defense
claim of “sudden passion" — which, if
successful, would have reduced both
the offense and the penalty — was re-
jected by the jury, following the testi-
mony of the key prosecution witness
who denied having an affair with the de-
fendant's wife. The prosecutor allowed
the testimony to stand, even though the
witness had previously told the prose-
cutor that he had in fact engaged in
sexual intercourse with the defendant's
wife on several occasions. Unlike the
Mooney and Pyle cases, the prosecutor
had not solicited the false testimony; he
simply allowed it to stand uncorrected.

The Court held that the prosecu-
tor's failure to correct the false testi-
mony constituted a violation of due
process. The Court reasoned that dis-
closure of the facts concerning the true
relationship between the witness and
the defendant’s wife could have af-
fected the jury's evaluation of the de-
fendant’s ‘‘sudden passion’ claim.
Accordingly, it could have resulted in
conviction for a lesser offense than first-
degree murder and imposition of a less
severe punishment than death.

1957 — Roviaro v. United States!t—
informant Identity

The Roviaro case, decided the
same year as Alcorta, raised an issue
that was quite different in character, but
one that is still relevant to the devel-

opment of the concept of due process
discovery.

In Roviaro, the defendant was
seeking disciosure of the identity of a
confidential government informant who
was a major participant in a drug trans-
action involving the accused and was
— the defense contended — a material
witness to the issue whether the ac-
cused knowingly transported the drugs
as charged.

The Supreme Court recognized
the government's privilege to withhold
from disclosure the identity of confiden-
tial informants, but held that “the fun-
damental requirements of fairness”
demand that the privilege give way
“[w]here the disclosure of an informer’s
identity, or of the contents of his com-
munication, is relevant and helpful to
the defense of an accused, or is essen-
tial to a fair determination of a
cause. , . """ The Court declined to es-
tablish a fixed rule governing the right
of an accused to discover an inform-
ant's identity, choosing instead to adopt
a balancing test which would weigh
“the public interest in protecting the
flow of information against the individ-
ual's right to prepare his defense."2

The Roviaro decision represents a
significant extension of an accused's
due process right to discovery; for, un-
like the earlier cases, there is no sug-
gestion of prosecutorial wrongdoing in
soliciting or permitting perjured testi-
mony or in suppressing substantive in-
formation that might be favorable to the
defense. The information sought is the
identity of the government's informant,
and the request for disclosure is based
on the argument that the substance of
the informant’s testimony is crucial to
the defense.

1959 — Napue v. lllinois'*—
Impeachinent Evidence

At the defendant's murder trial, the
principal prosecution witness, then
serving a prison term for the same mur-
der, testified in response to the prose~
cutor's direct question that he had
received no promise of consideration in
return for his testimony. In fact, the
prosecutor had promised considera-
tion, but did not correct the witness’
tastimony. Unlike the Alcorta case,
where the uncorrected testimony of the
witness related directly to the question
of the defendant's guilt, here the rela-
tionship was indirect, focusing instead
on the motivation underlying the wit-
ness' testimony.

The Supreme Court invalidated the
defendant’s conviction, holding that just
as the use of false testimony which
goes to the issue of defendant’s guilt
violates due process, the use of false
testimony which goes to the credibility
of the witness may also. The Court
noted that the jury's evaluation of a wit-
ness’ truthfulness and reliability may
well affect the determination of inno-
cence or guilt, and “. . .it is upon such
subtle factors as the possible interest
of the witness in testifying falsely that a
defendant's life or liberty may depend
...{Tlhe false testimony used by the
State in securing the conviction . . . may
have had an affect on the outcome of
the trial."

These cases illustrate that a limited
constitutional basis for discovery in
criminal cases had been recognized
even before the 1963 decision of Brady
v. Maryland. Thus, the significance of
Brady lies not in the originality of its
concept but in the breadth of its appli-
cation. Whereas the cases which pre-
ceded it dealt with specific and
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“ ‘suppression by the prosecution of evidence favorable to an
accused upon request violates due process where the evidence
is material either to guilt or to punishment. ...’ ”

relatively narrow categories of evidence
— e.g., perjured testimony, witness im-
peachment evidence, or informant
identity — Brady extended the defend-
ant's constitutional right of discovery to
include much more.

THE LANDMARK DECISION—
BRADY v. MARYLAND':

Brady was tried for first-degree
murder in the State of Maryland, found
guilty, and sentenced to death. At his
trial, he took the witness stand and ad-
mitted his participation in the crime, but
claimed that a companion, Boblit, did
the actual killing. Prior to his trial, Brady
had requested the opportunity to ex-
amine any statements made by Boblit
that were in the possession of the pros-
ecutor. Although several statements
were disclosed, the one in which Boblit
admitted strangling the victim was not.
In fact, Brady did not learn of the latter
statement until he had already been
tried, convicted, and sentenced. On ap-
peal, the State appellate court ordered
a new trial on the grounds that the pros-
ecutor's fallure to disclose the re-
quested information denied Brady due
process of law as guaranteed by the
14th amendment to the U.S. Constitu-
tion. Concluding, however, that nothing
in the withheld statement would have
reduced Brady's offense below first-de-
gree murder, the court limited the scope
of the new trial to the issue of punish-
ment. That decision was appealed to
the U.S. Supreme Court.

The Supreme Court was asked to
decide the narrow question of whether
Brady was denied due process by the
State appellate court's restriction of the
new trial to the question of punishment,
The Supreme Court affirmed the deci-
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sion, but took the opportunity to elab-
orate on the Federal constitutional right
of a defendant in a criminal prosecution
to discover evidence possessed by the
prosecution. The Court held that
“suppression by the prosecution of evi-
dence favorable to an accused upon re-
quest violates due process where the
evidence is material either to guilt or to
punishment, . . "

Although Brady v. Maryland was
not the first case in which the Supreme
Court found a constitutional basis for
discovery in a criminal case, the deci-
sion is nevertheless a landmark in the
Court's interpretation of due process.
“Brady material” has entered the vo-
cabulary of lawyers and law enforce-
ment officers alike as a generic
description of exculpatory evidence,
l.e., evidence that is favorable to the
defense, and the “Brady rule” is uni-
versally recognized in legal circles as
signifying the government's obligation
to disclose such evidence to the de-
fense.

APPLICATION AND SCOPE OF THE
BRADY RULE

Any assessment of the application
and scope of the Brady rule should be-
gin with the recognition that the Con-
stitution does not provide the defendant
with access to "everything known to the
prosecutor”” or to “all police investi-
gatory work on a case.”'® In other
words, as the Supreme Court has suc-
cinctly stated:

“There is no general constitutiona|
right to discovery in a criminal case,
and Brady did not create one."®

On the other hand, there is a con-
stitutional right to discover exculpatory

evidence, lLe., favorable evidence that
is material to the issues of guilt or pun-
ishment. The scope of the rule is to be
found in the meaning of those terms.

Favorable Evidence

The government's constitutional
duty to disclose information to the de-
fense does not encompass evidence
that is neutral or incriminating. How-
ever, evidence that tends to support the
defense position is a different matter
and may well be subject to disclosure.

lllustraticns of favorable evidence
may be seen in several of the Supreme
Court cases previously discussed. For
example, evidence that a principal
prosecution withess committed perjury
when testifying on the Issue of the de-
fendant's guilt is clearly favorable to the
defense.2e Similarly, evidence which
sheds light on a witness' motivation to
testify, such as a prosecutor's promise
to a codefendant for special consider-
ation in return for his testimony, may
assist the defense in challenging the
credibility of that witness.2t Likewise,
the existence and identities of wit-
nesses whose testimony casts doubt
on the defendant's guilt are favorable
evidence,? as is the confession of an-
other person to the commission of a
crime with which the defendant is
charged.»

In addition to these examples,
there might be numerous pieces of in-
formation in the files of the prosecution
and the police that would be potentially
favorable to the defense, and prudence
would suggest that they should be dis-
closed. However, a failure to disclose
such evidence rises to the level of a
constitutional violation only when “the
omission deprived the defendant of a




fair trial. .. "2¢ Describing its holding in
the Brady case, the Supreme Court re-
cently stated:
“The holding in Brady v. Maryland
requires disclosure only of evidence
that is both favorable to the
accused and 'material either to guilt
or to punishment.' "2

Thus, the full impact of the Brady
rule — invalidation of the trial — is felt
only when the favorable evidence sup-
pressed by the prosecution is aiso ma-
terial.

Materiality

The pre-Brady discovery cases
provided scant instruction as to the
standard used by the Court in weighing
the significance of the undisclosed evi-
dence. For example, in Napue v. /lli-
nois,® the Court ordered a hew trial
because the nondisclosed evidence of
promises made by the prosecution to a
key witness “might well have"” led the
jury to conclude that the witness fabri-
cated his testimony to curry favor with
the prosecutor, and thus, “may have
had an effect on the outcome of the
trial."#

The Standard Established — Brady
and Agurs

In the Brady decision, the Court
described the standard as one of ma-
teriality, although the Court did not de-
fine the standard. Applying the
standard to the facts of that case, the
Court held that the undisclosed confes-
sion of Brady's codefendant was ma-
terial, but only to the issue of
punishment. In reaching that decision,
the Court adopted the State appellate
court's assessment of the significance
of Boblit's confession. The Maryland
court stated:

“There is considerable doubt as to
how much good Boblit's undisclosed
confession would have done Brady
if it had been before the jury, It
clearly implicated Brady as being
the one who wanted to strangle the
victim . . . Boblit, according to this
statement, also favored killing him,
but he wanted to do i by shooting.
We cannot put ourselves in the
place of the jury and assume what
their views would have been as to
whether it did or did not matter
whether It was Brady's hands or
Boblit's hands that twisted the shirt
about the victim's neck . ., [I]t
would be ‘too dogmatic’ for us to
say that the jury would not have
attached any significance to this
evidence in consideting the
punishment of the defendant
Brady,"=

Because the Court concluded that
knowledge of Boblit's confession
“might have affected” the jury's deter-
mination of the proper punishment to he
meted out to Brady, the confession was
deemed to be material, and a new trial
ordered on that issue.

The broad language of the Brady
decision couid be read to suggest that
all favorable evidance Is also material,
if there Is a possibility that it could in-
fluence the Jury or affect the outcome
of the trial. However, the Court has spe-
cifically rejected a “sporting theory of
justice,"2 explaining:

“If everything that might influence a
jury must be disclosed, the only way
a prosecutor could discharge his
constitutional duty would be to allow
complete discovery of his files as a
matter of routine practice.”

The Court concludes:

“Whether or not procedural ruies
authorizing such broad discovery
might be desirable, the Constitution
surely does not demand that
much,"s

In United States v. Agurs.® the
Court distinguished three situations that
might arise and which could affect the
standard of materiality:

1) The prosecution knowingly uses
perjured testimony or fails to
disclose that such testimony was
used to convict the defendant.
Standard of Materialty: |s there
“any reasonable likelihood that the
false testimony could have affected
the jury's judgment?"s2

2) The prosecution fails to
volunteer favorable evidence in
response to a general defense
request, or no request at all,
Standard of Materiality: Did the
nondisclosure create “a reasonable
doubt that did not otherwise
exist?"»

3) The prosecution fails to respond
to a specific defense request.
Standard of Materiality: 1s there any
reason to belleve that the
nondisclosure “might have affected
the outcome of the trial?"

Considering the facts in Agurs to
fall within the second situation, the
Court held that the nondisclosure of
evidence of a homicide victim's prior
criminal record was not material, even
though the defendant asserted that
such Information supported her claim of
self-defense. The Court explained its
decision as follows:

"“The proper standard of materiality
must reflect our averriding concern
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“‘ .. the conviction must be reversed, only if the evidence is
material in the sense that its suppression undermines
confidence in the outcome of the trial.” ”’

with the justice of the finding of
guilt. Such a finding is permissible
only if supported by evidence
establishing guilt beyond a
reasonable doubt. It hecessarily
follows that if the omitted evidence
creates a reasonable doubt that did
not otherwise exist, constitutional
error has been committed . . . If
there is no reasonable doubt about
guilt whether or not the additional
evidence is considered, there is no
justification for a new trial." 35
(emphasis added)

Although the Agurs decision pro-
vided some guidance as to the manner
in which the materiality standard should
be applied, the suggested formula is
relatively complex and can be affected
by such things as the nature of the evi-
dence or the specificity of the defense
request,

The Standard Defined—Bagley

A major step toward clarity was
taken in the 1985 decision of United
States v. Bagley > Bagley asserted that
the government failed to disclose the
existence of a promise to pay two key
prosecution witnesses for their testi-
mony and thus denied him access to
effective impeachment evidence.

The Court remanded the case to
the Federal appellate court to deter-
mine if the nondisclosed evidence was
material. But, more importantly, the
court offered a simplified formulation of
the standard.

Noting that the Brady rule requires
disclosure of evidence that is both fa-
vorable to the defense and material to
either guilt or punishment, the Court ob-
served that the rule is based on the re-
quirement of due process and is
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desighed to “ensure that a miscarriage
of justice does not occur.” 3 Thus, the
question is not whether the government
failed to turn over all favorable evidence
to the accused, but rather, did that fail-
ure “deprive the defendant of a fair
trial.” The Court concluded:

", . . a constitutional error ocours
and the conviction must be
reversed, only if the evidence is
material in the sense that its
suppression undermines
confidence in the outcome of the
trial” » (emphasis added)

In one portion of the opinion, Jus-
tice Blackmun suggested a single
standard of materiality to cover all three
of the eventualities envisioned by the
Court in Agurs:

“The evidence is material only if
there is reasonable probability that,
had the evidence been disclosed to
the defense, the result of the
proceeding would have been
different.” (emphasis added)

Furthermore:

“A ‘reasonable probability’ is a
probability sufficient to undermine
confidence in the outcome.” 2

This formulation was accepted by
a majority of the Court and has been
followed by most lower courts.

For example, in United States v.
Burroughs,® the defense alleged that
the government's failure to disclose a
deal made with a key witness' wife, as
well as threats to take away their chil-
dren, violated Brady and required a
new trial. The Federal appellate court
rejected the defense argument and
held that even though that information
was “faverable” to the defense, the wit-
ness' testimony was corroborated by

the testimony of numerous others, and
there was no “reasonable probability
.. . that this additional information . . .
would have resulted in a ditferent out-
come.” 4t

Similarly, in United States v.
Page,® the government failed to dis-
close certain ledgers containing Infor-
mation favorable to the defense. The
Federal appellate court rejected the de-
fense argument that the nondisclosure
violated the Brady rule. The court rea-
soned that the evidence was cumula-
tive, the defense could have readily
acquired it from the accountant who
prepared the ledgers, and the evidence
of guilt was very strong. In sum, there
was not a “reasonable probability” that
disclosure would have changed the
outcome of the case.

Having considered the scope of
avidence encompassed by the Brady
rule of discovery, it is necessary to fo-
cus on the nature of the obligation im-
posed by the rule on the prosecution
and police. The government action that
offends due process under the Brady
iule is nondisclosure of exculpatory
evidence.

Mondisclosure
The Prosecutor's Duty

In the context of the Brady rule,
nondisclosure refers to a failure of the
government to provide exculpatory, i.e.,
favorable/material, information to the
defense, The obligation to do so is de-
pendent on the government's posses-
sion of, or access to, the evidence
saught. Clearly, there can be no obli-
gation to provide information to the de-
fense which the government either
doas not possess or of which it could




not reasonably be imputed to have
knowledge or control.#* Neither does
the government have an obligation to
search for exculpatory evidence that is
not already within its possession or
control,* nor to disclose evidence
which the defense already possesses
or to which he has ready access.*
Morgovet, there is no requirement that
disclosure precede trial, unless delay
would deny the defendant a fair trial."

Although the issue of nondisclo-
sure in some cases may turn upon
whether a specific defense request for
the evidence has been made, a request
is not necessary in all cases to trigger
the obligation. If the evidence ., . . is so
clearly supportive of a claim of inno-
cence that it gives the prosecution no-
tice of a duty to produce, that duty
should . . . equally arise even if no re-
quest is made.” v Similarly, if perjured
testimony is given by a prosecution wit-
ness, the obligation to disclose that fact
does not depend on a defense re-
quest.®

In the Agurs case, the Court noted
that the issue of disclosure can arise at
two different points—prior to trial, when
the prosscution must decide what evi-
dence is to be disclosed, and following
the trial, when the jury may be required
to decide if there was failure to disclose
properly. Although the legal standard is
the same In both situations, the Court
recognized that there is “a significant
practical difference between the pre-
trial decision of the prosecutor [what
should be disclosed] and the post-trial
decision of the judge [what should have
been disclosed].” The Court observed
that given the "imprecise standard" that
governs disclosure, and the fact that

the significance of an item of evidence
can seldom be predicted prior to trial,
“the prudent prosecutor will resolve
doubtful questions in favor of disclo-
sure

Unfortunately, sometimes “doubt-
ful questions” can be even further com-
plicated by the emergence of legitimate
governmental interests against disclo-
sure. As previously noted, that is true
whenever the defense is seeking the
identities of confidential government in-
formants. it can be frue of other infor-
mation as weall, When it ocours, one
possible resolution of the prosecution’s
dilemma is to submit the problem to the
trial judge. The Court suggested that al-
ternative in the Agurs case as a means
of resolving close issues, and the pro-
priety of that approach was affirmed
more recently in the case of Pennsyl-
vania v. Ritchie.s

Ritchie was convicted of several
counts of sexually abusing his young
daughter. On appeal, he asserted that
he had been denied access to the con-
fidential investigative files of the Chil-
dren and Youth Services (CYS) — a
State agency created to investigate al-
legations of child abuse — and that the
files might have contained the names
of favorable witnesses, as well as other
unspecified, exculpatory evidence. The
Pennsylvania Supreme Court re-
manded the case with insfructions fo al-
low defense counsel inspection of the
entire file to search for any useful evi-
dence.

The U.S. Supreme Court affirmed
the remand, but reversed the State
court's holding on the proper means of
resolving the conflict of interest. Reaf-
firming the materiality standard of “rea-
sonable probability” offered in Bagley,

the Court rejectad the suggestion that
a defendant's right to discover excul-
patory evidence includes “the unsuper-
vised authority to search through the
Commonwealth's files."s!

The Court held that the competing
interests of the defense (to discover ex-
culpatory evidence) and the State (to
protect the confidentiality of child-abuse
investigative files) could be properly
balanced by an in camera review of the
files by the trial judge. The Court stated:

“An in camera review by the trial
court will serve Ritchie's interest
without destroying the
Commonwealth's need to protect
the sonfidentiality of those involved
in child-abuse investigations."s

One particularly burdensome as-
pect of the duty to disclose exculpatory
information to the accused is that it op-
erates "irrespective of the good or bad
faith of the prosecution.”s In Agurs, the
Court emphasized this point by stating:

“Nor do we believe the
constitutional obligation is measured
by the moral culpability, or
willfulness, of the prosecutor .. . If
the suppression of evidence results
in constitutional error, it is because
of the character of the evidence, not
the character of the prosecutor.s

The Court reasoned that nondis-
closure of evidence favorable to the de-
fense and material to the issue of guilt
or punishment deprives the defendant
of a fair trial, notwithstanding the good
or bad faith of the prosecutor. Because
the culpability of the prosecutor is not
the issue, his actual knowledge of the
existence of exculpatory evidence is
not required to impose the obligation to
disclose.
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“ .. nondisclosure of evidence favorable to the defense and
material to the issue of guilt or punishment deprives the
defendant of a fair trial, notwithstanding the good or bad faith of
the prosecutor.”

In Giglio v. United States, the
Court imputed to the prosecutor who
triad the case the knowledge of a prom-
ise made to a witness by a different
prosecutor. In doing so, the Court held
that "whether the nondisclosure was a
result of negligence or design, it is the
responsibility of the prosecutor ... A
promise made by one attorney must be
attributed, for these purposes, to the
Government."s

The Investigator’'s Responsibil-
ity

The rule places a corresponding
burden on the law enforcement officer
to recognize potentially exculpatory evi-
dence In the investigative files and as-
sure that the prosecutor Is actually
aware of its existence. Withholding
Brady material deprives the defendant
of a fair trial, regardless of whether the
error is that of the prosecutor or the in-
vestigator. The investigating officer
generally knows more about the case
and the evidence than anhyone else; the
prosecutor depends heavily upon the
knowledge and candor of the investi-
gator to assure that the case is effec-
tively prosecuted and that the
government's legal obligations are sat-
isfied. A close-knit relationship between
prosecutor and investigator is essential
to assure that valuable evidence is not
suppressed or a prosecution jeopard-
ized through ineffective communica-
tion. It is clearly a case of “what you
don't kiow ¢an hurt you.”

CONCLUSION

Brady v, Maryland recognizes the
constitutional right of an accused to dis-
cover exculpatory evidence that is
within the possession or control of the
government, That right is limited in
scope to evidence that is both favorable
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to the defense and material to the issue
of either guilt or punishment,

The Brady rule imposes a sub-
stantial burden on the prosecution and
the police to be alert to the existence of
such evidence in thelr files and to be
sensitive to the importance of the obli-
gation to disclose. A violation of the
duty, if discovered, results in the inval-
idation of the proceeding and requires
a new trial. By the same ioken, an un-
detected violation results in an unfair
trial, thus denying the accused due
process. In Brady, the Supreme Court
observed that society wins *. . . not only
when the gulilty are convicted but when
criminal trials are falr; our system of . . .
justice suffers when any accused is
treated unfairly."s?

The same point Is captured in the
following statement inscribed on the
walls of the U.S, Department of Jjustice:

“The United States wins its point
whenever justice is done its citizens
in the courts.” |
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