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EXPLANATORY NOTE REGARDING CONFIDENTIAL AND
SENSITIVE INFORMATION

On June 17, 1982, the Select Committee and the Department of
Justice reached an agreement whereby members of the Select Com-
mittee and counsel to the Select Committee were given access to
almost all of the confidential documents generated during the
covert stage of the undercover operation known as Abscam.! The
agreement provides that, while the Select Committee and counsel
may use and publicly disclose information in the documents, the
specific document containing particular information may not be
publicly identified. Accordingly, this report does not refer to the
specific confidential documents relied upon to supvort the Select
Committee’s conclusions. The Select Committee has filed with the
Senate Office of Classified National Security Information a confi-
dential version of this report that includes those specific refer-
ences. Citations that appear in the confidential report and that are
omitted from this report are indicated in this report by the desig-
nation “[Deleted].”

The agreement preserved the Select Committee’s right to seek
unrestricted access to all documents, if the Select Committee had
concluded that the limited access was insufficient to have enabled
it to perform its assigned tasks. Pursuant to the agreement, the
Select Committee reviewed approximately 70 volumes of confiden-
tial Abscam files and found that its review of those documents was
sufficient to enable it to fulfill its mandate under Senate Resolu-
tion 350. An effort to compel production of additional documents
through subpoenas and litigation would have required a substantial
extension of the deadline for filing the Select Committee’s final
report to the Senate, which Senate Resolution 350 specifies as De-
cember 15, 1982. Documents to which the Select Committee has not
obtained access include some prosecution memoranda (memoranda
containing prosecutors’ professional opinions regarding the
strengths, weaknesses, and advisability of pursuing particular
cases); all grand jury material; some portions of Melvin Weinberg’s
informant file pertaining to Weinberg’s pre-Abscam activities; and
documents prepared or compiled by the Office of Professional Re-
sponsibility of the Department of Justice pursuant to its investiga-
tion of events related to the Abscam prosecutions in December
1980 and January 1981. The Select Committee has received oral
briefings, including numerous direct quotes, on the factual portions
of the prosecution memoranda and QOffice of Professional Responsi-
bility documents to which the Select Committee lacked direct
access. Grand jury material is, of course, controlled by the courts,
not by the FBI or by other components of the Department of Jus-
tice.

1 That agreement is reproduced in Appendix C to this report.
V)
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In addition, on July 16, 1982, the Select Committee unanimously
voted to refrain from publicly mentioning public officials who had
not been indicted and whose names had been mentioned by middle-
men during the Abscam investigation. This was done to prevent
any further harm to those innocent individuals who already had
been harmed by the massive, improper leaks to the news media in
February 1980. The Select Committee has adhered to that position
in this report by omitting the names of, and information that
might identify, those individuals, except for the few public officials
whose names inadvertently were mentioned in the Select Commit-
tee’s public hearings and were then discussed. Omitted names and
information do appear in the confidential version of this report
filed with the Senate Office of Classified National Security Infor-
mation. Omissions of such sensitive information in this report are
indicated by the designation “[deleted].”
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CHAPTER ONE—INTRODUCTION

In 1976, some 68 years after the creation of the Federal Bureau
of Investigation (“FBI”),! the United States Department of Justice
presented to Congress the first appropriation request expressly
seeking funds for “undercover activities” 2 by the FBI. The request
was for $1,000,000, exclusive of employees' salaries, related ex-
penses, and equipment. Congress appropriated the requested sum
for fiscal year 1977, and the FBI conducted 53 undercover oper-
ations that year. Since then, the number and cost of undercover op-
erations have grown rapidly; in fiscal year 1981 the FBI conducted
463 undercover operations with $4.5 million appropriated for that
purpose.

This sudden and dramatic change in the mix of investigative
techniques used by this nation’s premier law enforcement agency
has evoked controversy among legal scholars, law enforcement offi-
cials, criminologists, civil liberties organizations, and members of
the media. Thus, Gary T. Marx, a professor of sociology at the Mas-
sachusetts Institute of Technology, has warned:

Some of the new police undercover work has lost sight of
the profound difference between carrying out an investiga-
tion to determine whether a suspect is, in fact, breaking
the law, and carrying it out to determine if an individual
can be induced to break the law. . . . American society is
fragmented enough without the Government’s adding a
new layer of suspiciousness and distrust. . . . Fake docu-
ments, lies, subterfuge, intrusive surveillance, and the cre-
ation of apparent reality are not generally associated with
the United States law enforcement. However, we may be
taking small but steady steps toward the paranoia and sus-
picion that characterize many totalitarian countries.?

Professor Alan Dershowitz of the Harvard Law School has con-
cluded that

The scam as a technique of law enforcement is now out
of control. Every prosecutor, undercover investigator, and
policeman . . . is free to conduct any scam he sees fit
without fear of judicial rebuke. ... The government
cannot be allowed to select targets at will, expose them to

1 In 1908 the Attorney General created within the Department of Justice a Bureau of Investi-
gation, which in 1935 Congress statutorily designated the Federal Bureau of Investigation. See
generally 28 U.S.C. §§ 531-535 (1976).

2 As used in this report, an undercover activity or undercover operation is any investigation
or inquiry by a law enforcement agency in which an employee of the agency, acting at its direc-
tion, conceals from another person his relationship with the agency.

3 Marx, “Who Really Gets Stung? Some Issues Raised by the New Police Undercover Work,"
Crime & Delinquency, April 1982, at 173, 191-92 (emphasis in original).
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all manner of temptation, and then pounce on those who
succumb. 4

On the other hand, James Q. Wilson, a professor of government
at Harvard University, has defended the new emphasis on under-
cover operations:

The Bureau has in fact changed, and changed precisely
in accordance with the oft-expressed preferences of Con-
gress itself. Congressional and other critics complained
that the Bureau in the 1960’s was not only violating the
rights of citizens, it was wasting its resources and energies
on trivial cases and meaningless statistical accomplish-
ments. Beginning with Director Clarence Kelley, the
Bureau pledged that it would end the abuses and redirect
its energies to more important matters. This is exactly
what has happened . . . .

* * * * * * *
New policies had to be stated, unconventional investiga-
tive techniques had to be authorized . .. [The Bureau

needed] investigative techniques that could generate reli-
able evidence in large amounts without having to depend
solely on an agent’s ability to “flip” a suspect. One such
method was the undercover operation.®

Similarly, Frank Tuerkheimer, United States Attorney for the
Western District of Wisconsin, has stated:

We have extraordinary constitutional restraints on the
powers of government in enforcing criminal laws, re-
straints that are utterly alien to other law enforcement
systems generally recognized to be within any acceptable
definition of civility . . . . To the extent that a sting oper-
ation does not violate constitutional provisions and does
not constitute entrapment of those involved, it is a legiti-
mate law enforcement technique . . . . It is more reliable
and less instrusive . . . than the alternatives; it represents
a governmental commitment . . . to the application of the
criminal laws to the wealthy and powerful.®

The controversy over undercover operations peaked in the wake
of the public disclosure in February 1980 of the FBI undercover op-
"eration known as Abscam. Abscam resulted in jury verdicts crimi-
nally convicting a United States Senator, six Members of the
United States House of Representatives, the Mayor of Camden,
New Jersey, three members of the City Council of Philadelphia,
Pennsylvania, an official of the United States Immigration and
Naturalization Service, and an assortment of businessmen and law-
yers.” :

4 Dershowitz, “Getting Stung,” Penthouse, June 1982, at 148. )

5 Wilson, “The Changing FBI--The Road to Abscam,” 59. The Public Interest, 8, 4, 5, 10 (1980).

& Tuerkheimer, “Sting Operations . . . A Necessary Tool,” Police Magazine, May 1980, at 50.

7 As of December 15, 1982, the date on which this report was submitted to the Senate, one
Abscam trial, that of Joseph Silvestri, was still in proj . [Counsel’s note: On December 21,
1982, Silvestri was convicted of conspiracy, bribery, and interstate travel violations.] A descrip-
tion of the Abscam prosecutions is provided in Appendix G to this report.
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It also resulted, however, in findings by two United States Dis-
trict Court judges (one of whom has been reversed on appeal) that
the investigative techniques used by the FBI violated the due proc-
ess clause of the fifth amendment to the United States Constitu-
tion; 8 in excoriating criticism from media commentators such as
syndicated columnist Jack Anderson and Village Voice writer Nat
Hentoff; and in accusations by the wife of the FBI's key Abscam
informant that he had defrauded the Department of Justice, had
perjured himself in the Abscam trials and proceedings, and had
compromised the integrity of several FBI special agents. Perhaps
most seriously, several federal prosecutors who participated in the
Abscam investigation have inveighed against the manner in which
it and the resulting prosecutions were conducted. Former First As-
sistant United States Attorney Edward J. Plaza has in sworn testi-
mony denounced Abscam as “a perversion of the truth” that “poses
some of the most grievous threats to civil liberties.” ® Former
United States Attorney William W. Robertson has concluded,
“[Tnstead of i 1nsur1ng that potential exculpatory evidence was prop-
erly dlsclosed ranking officials of the Department of Justice in
Abscam ° ‘embarked on a course designed to obscure the informa-
tion” and filed with a federal court a “false document’” with intent
“to dissemble.” 1° Former United States Attorney Robert J. Del
Tufo has found that Abscam ‘breached in many significant re-
spects proper standards of professional responsibility as well as
fundamental restraints and guidelines . . . .” 11

The debate has not consisted of mere po‘emlcs, rather, both crit-
ics and defenders of undercover operations in general and of
Abscam in particular have offered constructive suggestions for leg-
islative changes. Thus, for example, Professor James Q. Wilson, a
staunch supporter of the FBI and of its undercover operations, has
suggested that undercover investigations of Congress.

Be made subject to review in advance by the third
branch of government. Before employing those techniques,
the FBI would have to show a small panel of judges, in a
private hearing, that it has reasonable grounds for its sus-
picions and that it has selected its targets on the basis of
those reasonable suspicions and not on the basis of mere
rumor or political disposition.” 12

More broadly, a George Washington University sociclogy profes-
sor, Amitai Etzioni, another staunch FBI supporter and a scathing
critic of Congress, has suggested:

In future sting operations, the FBI should take greater
pains to control the behavior of [informants and unwitting

8 The due process clause provxdes, “No person shall . . . be deprived of life, liberty, or proper-
ty, without due process of law . . . ,” U.S. Const. amend. V.

9 FBI Undercover Operatlons Hearings Before the Subcomm. on Civil and Constitutional
Rights of the House Comm. on the Judiciary, 97th Cong., 2d Sess. (1982) [hereinafter cited as
House Jud, Subcomm, Hrg.], June 2, 1982, at 5 (testimony of Edward J. Plaza); House Jud. Sub-
comm. Hrg,, June 9, 1982, at 40 (testlmony of Edward J. Plaza) (citations to unpubhshed hear-
ings are to transcnpt pages)
33“’House Jud. Subcomm. Hrg., Sept. 16, 1982 (written statement of William W. Robertson at

),
11 House Jud Subcomm. Hrg., Sept. 16 1982 (written statement of Robert Del Tufo at 10).
12 Wilson, “The Real Issues in Abscam,” Washington Post, July 15, 1982.
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middlemen]. . . . [Also,] we should . . . ask a small panel
of judges to review all new sting techniques before they
are employed. These judges could also help insure that
sting operations are set up only for groups that can rea-
sonably be considered suspect and do not turn into fishing
expeditions among innocent citizens. 13

Even more broadly, Professor Louis Seidman of the Georgetown
University Law Center has suggested that Congress codify the
guidelines currently used in FBI undercover operations; ' prohibit
the offering of inducements to subjects not reasonably suspected of
criminal activity; bar government agents from committing, encour-
aging, or tolerating criminal acts of violence; outlaw the practice of
supplying a subject with an otherwise unavailable item or service
necessary to conduct a crime; and make violation of the codified
guidelines an affirmative defense in any resulting criminal pros-
ecution.1s

Contemporaneously with these developments, Attorney General
William French Smith has stated, “Clearly, Congress should itself
review the propriety of federal law enforcement efforts—just as it
should seek to improve the effectiveness of those efforts. This ad-
ministration welcomes—and will join in—such an effort by the
Congress.” 16 Similarly, as long ago as April 20, 1978, the Director
of the FBI, William H. Webster, stated, “The FBI urgently needs a
clear and workable statement of its responsibilities, power, and
duties.” 17 Director Webster also has consistently urged Congress
to exer%ise its oversight function regarding FBI undercover oper-
ations.!

On September 3, 1981, the Senate Select Commitiee on Ethics
unanimously reported Senate Resolution 204 to expel Senator Har-
rison A. Williams for his conduct in violation of federal laws and
Senate rules in the Abscam affair. The Senate began consideration
of Senate Resolution 204 on March 3, 1982. After six days of debate
on the Senate floor, on March 11, 1982, Senator Williams resigned
his Senate seat.

12 Etzioni, “Worry More About Qur Crooked Pols,”” Washington Post, Sept. 19, 1982, at B2.

14 On January 5, 1981, the Department of Justice published its first Attorney General’s
Guidelines on FB] Undercover Operations, which are currently in effect.

15 See FBI Undercover Guidelines: Hearings Before the Subcomm. on Civil and Constitutional
Rights of the House Comm. on the Judiciary, 97th Cong., Ist Sess., Pt. 1, at 15 (1981) (statement
of Louis Seidman),

18 Address by Attorney General William French Smith, Public Forum of the Association of
the Bar of the City of New York (June 23, 1982). .

11 FBI Statutory Charter: Hearings Before the Senate Comm, on the Judiciary, 85th Cong., 2d
Sess. 35 (1978) (statement of William H. Webster).

18 See FBI Statutory Charter: Hearings Before the Subcomm. on Administrative Practice and
Procedure of the Senate Comm. on the Judiciary, 95th Cong., 2d Sess., Pt. 2, at 135, 141 (1978)
(testimony of William H. Webster).



In the course of those proceedings, the Senate gained familiarity
with the Abscam investigation and with the allegations of govern-
mental misconduct that had been leveled against the operation in
the courts and in the press. Further, the proceedings highlighted
differences between recent undercover operations and the FBI's
more traditional investigative techniques, difficulties faced by the
FBI in conducting undercover operations under existing statutes,
and the risks, costs, and benefits of undercover operations. Some of
that information had been adumbrated in hearings held in 1978
and 1979 by the Senate Committee on the Judiciary during its con-
sideration of the proposed FBI Charter Act of 1979 and in FBI over-
sight hearings held by the Subcommittze on Civil and Constitution-
al Rights of the House Committee on the Judiciary in 1979 and
1980. Those sets of hearings, however, had addressed a broad range
of matters, including the FBI's structure, administration, proce-
dures, supplies, techniques, budget, and relationship with other fed-
eral, state, and local law enforcement agencies. Because of their
breadth, those hearings could not study in depth the recent bur-
geoning of undercover operations and its effect on the balance be-
tween effective law enforcement and preservation of civil liberties.

Against that background, on March 25, 1982, the Senate agreed
to Senate Resolution 350, establishing a Select Committee, consist-
ing of four members of the majority party and four members of the
minority party, to study the activities of components of the Depart-
ment of Justice in connection with their law enforcement under-
cover operations and to recommend such legislation as the Select
Committee might find necessary or desirable.'® The resolution au-
thorized and directed the Select Committee to conduct a compre-
hensive study of undercover operations, including the policies and
practices governing their initiation, modification, management, su-
pervision, direction, and termination; the policies and practices by
which the Department of Justice targets particular individuals, co-
ordinates among components of the Department of Justice, and
manages, directs, and supervises undercover agents, employees,
and informants; the effectiveness of undercover guidelines of the
executive branch; and the issue of

Whether the existing laws of the United States are ade-
quate, either in their provisions or manner of enforcement,
to safeguard the rights of American citizens, to accomplish
appropriate executive branch and legislative branch con-
trol of such law enforcement undercover activities, and to
give appropriate authorization for components of the De-
partment of Justice to engage in law enforcement under-
cover activities.

' Senate Resolution 350 and the other resolutions regarding the work of the Select Commit-
tee are reprinted in Appendix B of this report.
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The Select Committee to Study Law Enforcement Undercover
Activities of Components of the Department of Justice (“the Select
Committee’’) met for the first time on March 31, 1982, and appoint-
ed its counsel on May 5, 1982. Since then, as described in detail
below, the Select Committee has conducted the investigation man-
dated in Senate Resolution 350. This is the final report of the re-
sults of that investigation, together with the findings and recom-
mendations of the Select Committee.2°

20 Fvents following the creation of the Select Committee have further dramatized the need for
a thorough consideration of the scope, nature, costs, and benefits of undercover operations. On
November 4, 1982, The Washington Post reported that a group of agents of the Drug Enforce-
ment Administration (“DEA”), acting undercover, had obtained evidence that another DEA un-
dercover agent had been violating narcotics laws. A DEA official was quoted as having said,
“We love to hang crooked cops.” This event suggests that the pressures and temptations to
which undercover agents can be subjected are substantial (a fact noted by many prominent soci-
ologists, criminologists, and law professors), shows one manner in which undercover operations
actually induce criminal activity, and indicates that one financial cost of undercover operations
is the cost of hiring undercover agents to investigate other undercover agents.

Also, on November 7, 1982, The Washington Post reported that the Internal Revenue Service
(“IRS") “is vastly expanding its intelligence and undercover activities and has created a special
intelligence unit with unprecedented powers. . . . In addition, it is stepping up not only ‘sting’
operations but also the use of undercover agents posing as businessmen. . . .” Moreover, on Sep-
tember 21, 1982, an Immigration and Naturalization Service (“INS") official testified to the
Select Committee that the INS is “increasing the undercover capacity and the undercover tech-
nique that we use.” (Hearings before the Senate Select Comm. to Study Law Enforcement Un-
dercover Activities of Components of the Department of Justice, 97th Cong., 2d Sess. (1982)
[hereinafter cited as Sel. Comm, Hrg.], Sept. 21, 1982, at 72 (testimony of Humberto E. Moreno).
Thus, increasing numbers of undercover agents are now being used from the FBI, the DEA, the
INS, the IRS, and state and local governments. (The IRS, however, not being a component of the
Department of Justice, is not within the scope of the Select Committee’s study under Senate
Resolution 350.)



CHAPTER TWO-—THE SELECT COMMITTEE’S
INVESTIGATION

The Select Committee began its investigation by studying consti-
tutional provisions, statutes, regulations, guidelines, and judicial
decisions governing important aspects of undercover operations.
The most relevant constitutional provisions were the fourth amend-
ment, governing searches and seizures, the fifth amiendment’s due
process clause, the speech and debate clause, and the first amend-
ment, governing freedom of speech. The statutes examined includ-
ed the statutes creating and granting specified powers to the FBI,
28 U.S.C. §§ 531-5317; statutes apparently restricting the techniques
usable by the FBI, especially in undercover operations, 18 U.S.C.
§§ 648, 1001 & 1005; 31 U.S.C. §§ 484, 521, 665 & 869(a); 40 U.S.C.
88 34 & 35; 41 U.S.C. §§ 11(a), 22, 254(a) & (c), & 255; statutes gov-
erning the use of electronic surveillance, 18 U.S.C. §§ 2510-2520;
and statutes governing crimes with which Abscam defendants were
charged, 18 U.S.C. § 1952 (interstate travel in aid of racketeering);
18 U.S.C. §371 (conspiracy to bribe public officials); 18 U.S.C.
§ 201(c) (bribery); 18 U.S.C. § 201(g) (illegal gratuity); 18 US.C. §2
(alding and abetting); 18 U.S.C. § 1341 (mail fraud); 18 U.S.C. § 1843
(wire fraud); 18 U.S.C. § 2314 (interstate transportation of stolen
property); 18 U.S.C. §§ 1961 et seq. (racketeer influenced and cor-
rupt organizations); 18 U.S.C. § 203(a) (conflict of interest).

The judicial decisions examined included decisions of the United
States Supreme Court and of lower courts interpreting the statutes
described above and decisions governing the law of entrapment,
electronic surveillance, consensual monitoring, due process aspects
of criminal investigations, the rights of citizens injured by law en-
forcement activities to obtain compensation, searches and seizures
by law enforcement officials, perjury, criminal discovery, and wit-
ness immunity. In addition, law review articles interpreting and
analyzing such decisions were studied.

The guidelines and regulations examined included the United
States Department of Justice Principles of Prosecution, published
on July 28, 1980; the Attorney General’s Guidelines on FBI Under-
cover Operations, published on January 5, 1981; the Drug Enforce-
ment Administration Domestic Operations Guidelines, published on
December 28, 1976; and amended on December 20, 1979; the Attor-
ney General’s Guidelines on Criminal Investigations of Individuals
and Organizations, published on December 2, 1980; the Attorney
General’s Guidelines on FBI Use of Informants and Confidential
Sources, published on December 2, 1980; the Attorney General’s
Guidelines on Use of Informants in Domestic Security, Organized
Crime, and Other Criminal Investigations, published on December
15, 1976; the Undercover Guidelines of the Southern - Region,
United States Immigration and Naturalization Service; and the De-
partment of Justice regulations governing consensual monitoring

O]

14-618 Q0 ~ 83 - 2



and expenditures of a confidential character. To assist in interpret-
ing and evaluating various guidelines, the Select Committee ob-
tained from the Department of Justice and examined prior drafts
of guidelines, memoranda criticizing and interpreting guidelines,
documents reflecting the use of the undercover technique through-
out the history of the FBI, and documents discussing difficulties
faced by the FBI in conducting undercover operations under exist-
ing statutes.

The Select. Committee also reviewed all hearings held by the
Subcommittee on Administrative Practice and Procedure of the
Senate Committee on the Judiciary in 1978 on the development of
an FBI statutory charter; all hearings held by the Senate Cormnmit-
tee on the Judiciary in 1979 and 1980 on S. 1612, the FBI Charter
Act of 1979; all hearings held by the Subcommittee on Civil and
Constitutional Rights of the House Committee on the Judiciary
from 1979 to 1982 on FBI oversight, on FBI undercover guidelines,
and on a legislative charter for the FBI; portions of hearings held
by the Subcommittee to Investigate the Activities of Individuals
Representing the Interests of Foreign Governments of the Senate
Committee on the Judiciary in 1980 on the inquiry into the matter
of Billy Carter and Libya; and the Staff Report of the Senate Com-
mittee on the Judiciary in 1982 on the undercover investigation of
Robert L. Vesco’s alleged attempts to reverse a State Department
ban preventing the export of planes to Libya.

To obtain further information regarding the history, nature,
costs, and benefits of undercover operations, the Select Committee
interviewed several FBI officials and took the testimony of William
H. Webster, Director of the FBI; Francis M. Mullen, Jr., Executive
Assistant Director of the FBI and Acting Administrator of the
Drug Enforcement Administration; Oliver B. Revell, Assistant Di-
rector, Criminal Investigative Division of the FBI; Bob A. Ricks,
Chief Counsel of the DEA; Humberto E. Moreno, Director, Office of
Anti-Smuggling Activity, United States Immigration and Naturali-
zation Service; Johnt Kaplan, Professor of Law, Stanford Universi-
ty; Jerry Berman, Legislative Counsel, American Civil Liberties
Union; Kenneth R. Feinberg, attorney; and Robert B. Fiske, former
United States Attorney, Southern District of New York.

In addition to studying the general history, laws, policies, and
procedures of undercover operations, the Select Committee studied
seven specific undercover operations. Five of those operations had
been conducted by the FBI. One had been conducted by the DEA.
One had been conducted by the INS.

Examination of one of the FBI undercover operations, Abscam,
consumed by far most of the time provided to the Select Committee
in which to conduct its investigation. To familiarize itself with the
issues and evidence in the Abscam judicial proceedings, the Select
Committee reviewed nearly 40,000 pages of trial transcripts and
due process hearing transcripts; reviewed scores of motion papers
and appellate briefs; reviewed hundreds of trial exhibits; and read
the several opinions issued by Abscam courts. To familiarize itself
with criticisms of Abscam made by persons other than defendants
in judicial proceedings, the Select Committee reviewed all Abscam
columns written by syndicated columnist Jack Anderson and by in-
vestigative reporter Ralph Soda; reviewed the testimony given by
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former First Assistant United States Attorney Edward J. Plaza and .
by Assistant United States Attorney Robert A. Weir, Jr., before the
Subcommittee on Civil and Constitutional Rights of the House
Committee on the Judiciary; reviewed the Abscam proceedings in
the House of Representatives and in the Senate; and reviewed nu-
merous articles and editorials in newspapers, magazines, and law
reviews. The Select Committee then reviewed more than 20,000
pages of Abscam documents from the files of FBI Headquarters
(“FBI HQ"), from the FBI’s New York Field Office, from the FBI's
Washington Field Office, from the FBI's Miami Field Office, and
from other files of the Department of Justice. The Select Commit-
tee viewed several video tapes, listened to many audio tapes, and
read hundreds of tape transcripts, all generated during the Abscam
investigation. Attorneys from the Department of Justice provided
oral summaries of several prosecution memoranda and of the
nature and results of the investigation by the Department’s Office
of Professional Responsibility into various Abscam-related events
in December 1980 and January 1981.

The Select Committee ccnducted interviews of Francis M.
Mullen, Jr., Executive Assistant Director of the FBI and Acting Ad-
ministrator of the Drug Enforcement Administration; Oliver B.
Revell, Assistant Director, Criminal Investigative Division of the
FBI; Michael Wilson, Assistant Section Chief, Personal and Proper-.
ty Crimes Section, Criminal Investigative Division of the FBI; Bob
A, Ricks, Chief Counsel, Drug Enforcement Administration; John
Good, Senior Supervisory Resident Agent, Hauppauge Resident
Agency of the FBI; Special Agents Anthony Amoroso, Myron
Fuller, John M. McCarthy, Gunnar Askeland, and Martin Houli-
han; former Deputy Assistant Attorney General Irvin Nathan;
former United States Attorney Charles Ruff; Department of Justice
attorneys David Margolis, Gerald McDowell, William Bryson, and
Reid Weingarten; former Assistant United States Attorneys
Edward J. Plaza and John Kotelly; Assistant United States Attor-
ney Stephen Spivack; former Strike Force Chief Thomas Puccio;
Strike Force attorney Lawrence Sharf; former Strike Force attor-
ney John Jacobs; Joseph Dilorenzo (nephew of Abscam defendant
Angelo Errichetti); defense attorneys Richard Ben-Veniste and
Samuel J. Buffone; and numerous other persons, such as hotel em-
ployees and bank employees.

The Select Committee held hearings at which it took the testimo-
ny of Abscam defendants William Rosenberg, Howard Criden, and
Angelo Errichetti; Melvin Weinberg; * FBI Director William H.
Webster; Francis M. Mullen, Jr.; Oliver B. Revell; John Good; Mi-
chael Wilson; Irvin Nathan; Thomas Puccio; John Jacobs; Bob A.
Ricks; and Edward J. Plaza. The Select Committee reviewed the
testimony and prepared statements of Robert J, Del Tufo, William

1 The testimony of the first four individuals named in the text was taken in closed sessions of
the Select Committee in order to protect innocent other persons, to aveid public disclosure of
lawful but sensitive FBL investi%ative techniques, to avoid the public disclosure of any document
of the Department of Justice the confidentiality of which the Select Committee has agreed to
preserve, and to avoid possible prejudice to the judicial proceedings that were then pending. The
transcripts of those closed sessions will be Cprinted with the S;éubhc hearings, with such confiden-
tial and sensitive information redacted. Citations to the Select Committee’s hearings in this
‘geport refer to pages of transcript testimony. The published hearings will be paginated similarly

or convenience.
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W. Robertson, Justin P. Walder, Edward J. Plaza, Robert A. Weir,
Jr., Irvin Nathan, former Assistant Attorney General Philip A.
Heymann, William H. Webster, Richard Ben-Veniste, Michael
Tigar, and several alleged victims of Joseph Meltzer, before the
Subcommittee on Civil and Constitutional Rights of the House
Committee on the Judiciary.

Finally, the Select Committee reviewed the full confidential
report prepared by Richard Blumenthal, former United States At-
torney for the District of Connecticut, regarding the investigation
he conducted to determine the sources and causes of the massive
leaks of Abscam information to the media in early 1980. The Select
Committee determined that, even if its time and budgetary re-
straints were to be relaxed, it could not significantly add to the ex-
cellent investigation and report by Blumenthal and his staff,

The Select Committee’s study of other undercover operations was
necessarily more limited. For FBI Operation Buyin, the Select
Committee reviewed all files in FBI HQ and all files in the Seattle
Field Office, and in a public hearing took the testimony of Oliver
B. Revell and of J. Harper Wilson, Unit Chief, Organized Crime
Section, Criminal Investigative Division, FBI. For FBI Operation
Lobster, the Select Committee reviewed all files in FBI HQ and all
files in the Boston Field Office, and in a public hearing took the
testimony of Oliver B. Revell and of Richard D. Schwein, Assistant
Special Agent in Charge of the Cleveland Field Office, FBI. For FBI
Operation Labou, the Select Committee reviewed selected files from
FBI HQ and from the Washington Field Office, and in a public
hearing took the testimony of Oliver B. Revell and of Bob A. Ricks.
For FBI Operation Frontload, the Select Committee reviewed se-
lected files from FBI HQ, and in a public hearing took the testimo-
ny of Oliver B. Revell and of James W. Nelson, Unit Chief, Orga-
nized Crime Section, Criminal Investigative Division, FBI. For DEA
Operation Scorpion, the Select Committee reviewed selected files of
the DEA, and in a public hearing took the testimony of Bob A.
Ricks. For the INS operation studied, the Select Committee re-
viewed files of the INS, and in a public hearing took the testimony
of Humberto E. Moreno, Director, Office of Anti-Smuggling Activi-
ty, U.S. Immigration and Naturalization Service.



CHAPTER THREE—SUMMARY OF FINDINGS BY THE
SELECT COMMITTEE

I. BENEFITS AND Risks oF UNDERCOVER OPERATIONS

The Select Committee finds that undercover operations of the
United States Department of Justice have substantially contributed
to the detection, investigation, and prosecution of criminal activity,
especially organized crime and consensual crimes such as narcotics
trafficking, fencing of stolen property, and political corruption. In
this era of increasingly powerful and sophisticated criminals, some
use of the undercover technique is indispensable to the achieve-
ment of effective law enforcement. Of course, the need for some use
of the undercover technique does not dictate how many undercover
operations are necessary or desirable—the 53 conducted by the FBI
in 1977, the 463 conducted in 1981, or some other number—or what
safeguards should attend their use.

The Select Committee also finds that use of the undercover tech-
nique creates serious risks to citizens’ property, privacy, and civil
liberties, and may compromise law enforcement itself. Even when
used by law enforcement officials with the most honorable motives
and the greatest integrity, the undercover technique may on occa-
sion create crime where none would otherwise have existed. It may
lead a government agent to offer an illegal inducement to a person
who has never previously committed a crime and who is not predis-
posed to do so; cause innocent persons to suffer harm to their repu-
tations or to their property; undermine legitimate expectations of
privacy; subject law enforcement agents to unaccustomed tempta-
tions, dangers, and stresses; undermine the cohesiveness, effective-
ness, and value of civic and political organizations; and create an
atmosphere of distrust, in which public officials and private citi-
zens must act with some concern for the possibility that colleagues
and acquaintances are not who they seem to be, but are agents or
informers of the federal; state, or local government. These dangers
assume even more importance in undercover operations managed
or conducted by agents or officials whose zeal, ambition, or baser
motives distort their judgment about the proper role of law en-
forcement in a democratic society.

Accordingly, the Select Committee finds that the central task of
those who recognize both the efficacy and the danger of the under-
cover technique is to create a system of statutes, guidelines, and
rules that, avoiding both the tyranny of unchecked crime and the
tyranny of unchecked governmental intrusion, provides the public
with the optimal balance between effective law enforcement and
the preservation and nurturing of civil liberties. This the existing
system fails to do, even with respect to the FBI, which, to the
Select Committee’s knowledge, has dona far more than any other

(11)
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federal, state, or local law enforcement agency to adopt policies and
procedures designed to achieve that balance.

Existing statutes neither adequately empower the ¥FBI to engage
in activities crucial to the success of many undercover operations
nor adequately ensure that undercover operations will be no more
harmful or intrusive than is necessary and desirable. Existing
guidelines, policies, practices, and procedures of the FBI, while
greatly improved in almost every year since 1975, continue to
create an unnecessary risk of harm and abuse.

The situation with respect to other law enforcement agencies
within the Department of Justice is considerably worse. The Drug
Enforcement Administration, for example, has guidelines much
less complete than those of the FBI, and the Immigration and Nat-
uralization Service has none.

II. ABscaM As AN ILLUSTRATION OF THE BENEFITS AND RISKS OF
UNDERCOVER OPERATIONS

The Select Committee finds that the FBI undercover operation
known as Abscam paradigmatically demonstrates many of the ben-
fits, dangers, and costs of the undercover technique. Abscam result-
ed in the conviction of numerous elected and appointed officials,
confidence men, businessmen, and lawyers and in the recovery of
millions of dollars of fraudulent securities. Nine separate juries
heard the testimony of witnesses, saw videotapes, and read docu-
ments; each of those juries found guilty each of the Abscam defend-
ants who appeared before it.! All appellate courts to date that have
reviewed those convictions have found them to have been achieved
without any violation of the defendants’ constitutional rights. Ab-
scam’s successes are likely to deter public officials in the future
from readily selling their offices for private gain. Such results
could not have been obtained without the use of undercover tech-
niques.

On the other hand, the absence during the Abscam investigation
of Department of Justice guidelines governing undercover oper-
ations, the laxness of the guidelines then in existence governing
the use of informants, the failure of the special agents assigned to
Abscam in the field to review, to catalogue, and to report record-
ings and other evidence in a timely and otherwise adequate
manner, and the absence of rigorous requirements to keep officials
at FBI HQ adequately informed about the nature of and develop-
ments in undercover operations created unnecessary and undue
risks in Abscam. Some of those risks materialized into real prob-
lems, as described later in this report. Other risks remained only
latent in Abscam, but are matters for concern in future operations.

The Select Committee finds that, although the FBI's policies,
practices, and procedures during the Abscam investigation created
unnecessary and undue risks, several of the deficient policies, prac-
tices, and procedures have been improved since 1979, and especially
since the promulgation in 1980 and 1981 of formal guidelines gov-
erning criminal investigations, undercover operations, and the use

1The trial of defendant Joseph Silvestri was in progress on December 15, 1982, the date this
report was submitted. [Counsel’s note: On December 21, 1982, Silvestri was convicted of conspir-
acy, bribery, and interstate travel violations.]
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of informants and confidential sources. The Select Committee fully
agrees with Director Webster’s testimony that ‘[tlhere has been
much progress in the last four years as we [the FBI] developed in-
stitutional awareness of problem areas and methods to deal with
them.” (Sel. Comm. Hrg., Sept. 30, 1982, at 15 (testimony of Wil-
liam H. Webster).) Several of the mistakes and deficiencies that
characterized the Abscam investigation would be less likely to
occur under the system now in place.

1II. ALLEGATIONS OF ABSCAM IMPROPRIETIES NOT PROVEN

The Select Committee emphasizes that it makes its findings with
respect to Abscam on the basis of the preponderance of the evi-
dence it has examined. These findings reflect an attempt to ascer-
tain the benefits and risks that attend the use of the undercover
technique generally and to determine which of them materialized
in this major FBI investigation. In particular, the Select Committee
has not attempted to perform the functions of adjudicating crimi-
nal defendants’ guilt or innocence, determining whether they were
entrapped, or deciding whether their due process rights were vio-
lated. Those functions are properly reserved to the judicial branch
of government.

Accordingly, in performing its functions the Select Committee
was not bound by, and did not follow, the panoply of constitutional
and statutory provisions and procedural rules that govern criminal
prosecutions. For example, individuals as to whom adverse findings
have been made in this report were not afforded an opportunity to
cross-examine witnesses; findings against them have not been made
by applying a standard requiring proof beyond a reasonable doubt;
and judicial rules governing the admissibility of evidence were not
employed. Because of its consideration of evidence inadmissible in
judicial proceedings, and because of the procedures by which it
took evidence, the Select Committee concludes that its factual find-
ings cannot and should not properly affect in any way the course of
any pending criminal case.

The Select Committee finds that several of the allegations, made
by defendants, by members of the media, and by other Abscam crit-
ics, of illegality and of other impropriety in the Abscam investiga-
tion are not supported by a preponderance of the evidence.

A. Allegations of targeting

1. None of the individuals who attended videotaped meeting with
FBI undercover operatives had been targeted by the FBI before his
name had been raised by an unwitting middleman.?

2. The FBI did not abandon or fail to follow any investigative
lead for any improper purpose. A contingent bribe offer was ap-
proved for every public official who a middleman had said was will-
ing to take a bribe at a specific time and place.

2 For problems with respect to the targeting of public officials who never attended any meet-
ing with Abscam undercover operatives, however, see pp. 60-61 infra.
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B. Specific allegations of injustice

1. None of the Abscam defendants was merely playacting. Spe-
cifically, no public official who received money or other valuable
consideration directly or indirectly from an FBI undercover agent
did so with the intent of simply defrauding a sheik; rather, each
public official who received money directly or indirectly from an
FBI undercover agent understood that the payment was a bribe.
Each middleman who induced a publi¢ official to meet with an FBI
undercover agent understood that the purpose of the meeting was
to enable the official to receive a bribe.

2. No publi¢ official who attended a videotaped meeting at which
an FBI undercover agent transferred money to the public official or
to a middleman believed that the payment was being made for a
purpose unrelated to him and to his public office; rather, each
public official who attended such a meeting at which an FBI under-
cover agent transferred money to the public official or to a middle-
man believed that the payment was being made because of his
presence and because representations had been made, by him or on
his behalf, to cause the payor to believe that the public official
would, if necessary, use his influence as a public official to assist
the payor or the payor’s principal.

C. Allegations regarding securities

1. Weinberg did not provide William Rosenberg or Angelo Erri-
chetti with blank fraudulent securities to be filled in by them, re-
turned to Weinberg, and fraudulently reported by him to the FBI
as having been produced by Rosenberg and Errichetti.

2. Weinberg did not fraudulently provide Errichetti with a
sample fraudulent certificate of deposit to enable Errichetti to have
additional such securities produced. Weinberg did provide such a
sample to Errichetti, but did so with the knowledge and approval
of FBI special agents.

D. Allegations regarding leaks

The massive leaks of Abscam information to the media in early
1980 did not result from any reasonably curable deficiency.in the
policies and procedures of the FBI or of any other Justice Depart-
ment component. Specifically, there is no evidence that these leaks
were politically motivated.

Other allegations of impropriety rest almost exclusively on the
statements of middlemen and others implicated in criminal activi-
ty. Those witnesses have an obvious interest in undermining the
validity of the Abscam investigation. Much of their testimony on
these allegations was internally inconsistent, far-fetched, evasive or
iloti_ceably vague. Accordingly, the Select Committee finds the fol-
owing:

E. Allegations of misconduct by informant

1. There is insufficient evidence to conclude that Weinberg and
Errichetti held a clandestine meeting on January 6, 1979, to begin
to “indoctrinate” Errichetti or for any other purpose. To the con-
trary, it appears that no such meeting occurred.
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2. There is insufficient evidence to conclude that Errichetti paid
Weinberg any part of the $25,000 bribe payment made to Errichetti
on January 20, 1§79.

3. There is insufficient evidence to conclude that Weinberg solic-
ited and received gifts, other than those described below at page 18,
or that he solicited and received loans that he has not repaid. Spe-
cifically, the Select Committee has insufficient evidence to deter-
mine whether Weinberg received a video cassette recorder, a Seiko
watch, an ounce of gold, or cash from Errichetti; loans from Wil-
liam Rosenberg and William Eden; or cash and miscellaneous
items from Alfred Carpentier.

IV, PrinciraL DEFICIENCIES IN ABSCAM

The Select Committee finds that the principal mistakes and defi-
ciencies that occurred in Abscam are as follows:

A. Selection and supervision of the informant

1. Without reviewing the informant file of Melvin C, Weinberg, a
criminal whom FBI HQ had previcusly ordered terminated as an
informant because of his commission of felonies while he had been
an informant, and without discussing with anyone the wisdom of or
need for special controls, and without obtaining approval from FBI
HQ, FBI special agents in the field decided to use Weinberg as an
informant.

2. For nearly five months (February-July 1978), FBI special
agents in New York conducted a multi-state undercover operation,
allowing Weinberg to engage in informant activities 1,500 miles
from his principal contact agent, from the case supervisor, and
from the prosecuting attorneys assigned to the case. Moreover, this
was done without approval from FBI HQ, despite the existence of
an FBI policy requiring FBI HQ approval for any undercover oper-
ation likely to require the expenditure of more than $1,000 or to
lagt for longer than six months, and despite the clear likelihood
that the Abscam investigation would exceed both of those limits.

3. The FBI extensively used the Abscam informant, Abscam
agents, and Abscam facilities simultaneously in two major under-
cover operations (Abscam and Goldcon) and peripherally in two
others (Palmscam and the Southwest Sewer District investigation).
This overlap clouded the responsibilities of special agents working
with the informant, created conflicting instructions to the inform-
ant, made it difficult to ascertain which of the informant’s activi-
ties were conducted pursuant to which operation, increased the
risk that the informant could and would engage in criminal or oth-
erwise improper conduct, and made it likely that evidence relevant
to more than one operation would not be properly recorded or dis-
seminated.

B. Initial approval of Abscam

1. The only application for FBI HQ approval of Abscam, submit-
ted on May 26, 1978, contained no description of the informant,
Melvin C. Weinberg, or of his background, reliability, or suitability
for a long-term, multi-state undercover operation. The application
did not discuss how or by whom he would be monitored, controlled,
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or supervised. It contained no evaluation of the experience and
suitability of the several special agents being used in the operation.
It did not mention the risks of physical harm, of property loss, of
invasions of privacy, of interference with confidential relationships,
and of other possible untoward consequences. And it contained no
detaialed description of evidence justifying the proposed investiga-
tion.

2. The May 26, 1978, application for approval of Abscam submit-
ted by the FBI's New York Field Office to FBI HQ listed such a
broad range of investigative objectives—recovering stolen and coun-
terfeit securities; obtaining access to unspecified phony financial
dealings in Las Vegas, Nevada; obtaining access to unnamed under-
world activities in Atlantic City, New Jersey; gaining “intelligence
information” on unnamed New York underworld figures; recover-
ing unspecified stolen artifacts in Florida and in other, unspecified
locations; and opening “almost any door in the United States’” with
respect to stolen securities, rare art, or unspecified “other stolen
property”’—that from its inception Abscam was virtually unlimited
in geographic scope, persons to be investigated, and criminal activi-
ty to be investigated. Approval of this application was, in practical
effect, a license for several special agents to assume false identities,
to create a false business front, and to see what criminal activities
could be detected or developed throughout the country. The appli-
cation in Abscam’s sister operation, Goldcon, was-even broader.

C. Shifts in the investigative focus

1. The investigative focus of Abscam began to shift in September
and October 1978 from property crimes to political corruption, in
large part as a result of Weinberg’'s conversations with suspects.
FBI special agents knew of at least some of Weinberg’s conversa-
tions in that regard sometime before November 16, 1978, but failed
to inform FBI HQ, to discuss the need for a basis to begin a politi-
cal corruption investigation, or to exercise greater control over
Weinberg.

2. Although Abscam came to focus almost entirely on political
corruption, no application for approval of the shift from an investi-
gation of property crimes was ever submitted to FBI HQ.4

3. Although Abscam came to focus on the “asylum scenario” and
on an investigation of political corruption in Congress specifically,
no application for approval of the new scenario or of the attempt to
detect corruption in Congress was ever submitted to FBI HQ.

4. Weinberg articulated the “asylum scenario” in a conversation
with suspect George Katz on July 14, 1979. Shortly thereafter,
Weinberg discussed at least the broad outline of that scenario with
FBI Special Agent Anthony Amoroso, but neither Amoroso nor

* The dearth of information in the Abscam application was in marked contrast to the docu-
ments submitted to FBI HQ by the FBI's Boston Field Office in connection with Operation Lob-
ster a year earlier. In Operation Lobster the Boston Field Office gave FBI HQ detailed informa-
tion, including statistics, about evidence of the existence of the type of crime being investigated,
about the basis for suspecting specifically identified persons of specified criminal conduct, and
about the recommended undercover agent’s ‘“‘credibility and suitability for the . . . operation.”

*This failure was in marked contrast to the preferable practice by the FBI's Boston Field
Office in Operation Lobster a year earlier, in which the Boston Field Office informed FBI HQ by
teletype of new “avenues of approach being developed,” of intentions to expand the operation
geographically, of intentions to include new targets in the investigation, and of inteations to use
new investigative techniques.
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anyone else in the New York Field Office promptly informed FBI
HQ of the scenario or of Weinberg’s use of the scenario on July 14,
1979. Evidence suggests that the FBI special agents assigned to
Abscam did not even listen to the recording of the July 14, 1979,
conversation until after the Abscam investigation had ended.

D. Management and supervision of the aperation

1. Weinberg failed to record conversations vith criminal suspects
at important meetings, including meetings with Mayor Angelo Er-
richetti on January 19, March 30, and August 22, 1979. The FBI
special agents assigned to Abscam, who knew in advance of the
March 30 and August 22 meetings, neither debriefed Weinberg nor
prepared a written report of the occurrence, much less the sub-
stance, of those meetings. At least as to the meetings of August 22
and March 30, 1979, the failure to prepare a written report violated
FBI policies existing then and now. Weinberg never reported the
January 19, 1979, meeting and, until Abscam prosecutors confront-
ed him with a telephone charge record showing that he had been
at th?i site of the meeting, refused to acknowledge that it had oc-
curred.

2. The FBI neither promptly transcribed all audio tapes ® ob-
tained in Abscam nor required Weinberg to provide on a daily
bagis the tapes he made of conversations he had with suspects. The
FBI special agents also did not promptly listen to all tapes provided
by Weinberg and in some instances did not listen to tapes until
months after the recorded conversations occurred. Decisions as to
which tapes to hear were made in part on the basis of what Wein-
berg told the special agents about the tapes. Many of the tran-
scripts that were prepared are rife with transcription errors, sever-
al of which are material and could easily have been detected by
anyone knowledgeable about the case. As a result, special agents
and supervisory personnel failed to obtain prompt, accurate, and
full knowledge of what Weinberg was saying to criminal suspects.

3. The FBI did not number and put identifying marks on record-
ing tapes before giving them to Weinberg and did not keep any log
of which tapes were returned by him on what dates.® This omission
prevented the FBI, and subsequently the courts and the Select
Committee, from knowing how many tapes may have been lost, de-
stroyed, or withheld.

4. FBI special agents in New York allowed numerous unrecorded
telephone calls to be made to and from the offices of the FBI's busi-
ness front, Abdul Enterprises, even when the conversations were
with criminal suspects.?

5, Weinberg made and received numerous unrecorded telephone
calls, on telephones not at Abdul Enterprises, to and from criminal
suspects. The FBI special agents assigned to Abscam debriefed
Weinberg and prepared a written report of the debriefing with re-

5 This was in marked contrast to the Boston Field Office's practice in Operation Lobster.

8 This was in contrast to the Boston Field Office’s treatment of tapes in Operation Lobster.

7 In Operation Lobster in the Boston Field Office, the general practice was to record all tele-
phone calls to and from the business front and, when recordings were not made, to write memo-
randa explaining why recordings were not made.
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spect to fewer than a dozen such conversations during the 18
months in which Abscam operated with the approval of FBI HQ.8

6. During the first 12 months of the Abscam investigation (Febru-
ary 1978 to February 1979), written and oral communications be-
tween FBI special agents in Florida working with Weinberg and
FBI special agents in New York working with Weinberg were
unduly sporadic and sparse. Neither the New York nor Miami
Field Offices communicated adequately with FBI HQ.

7. Especially in the first 12 months of the Abscam investigation,
the FBI's New York and Miami Field Offices provided unduly
sparse and sporadic information to FBI HQ.®°

E. Misconduct by informant

1. Weinberg obtained a $5,000 bonus from the FBI on April 9,
1979, in part by misrepresenting to Special Agent John M. McCar-
thy the facts surrounding the appearance of Special Agent Margot
Denedy’s picture in newspapers on January 29, 1979. This was
made possible in part by Weinberg’s failure to record all telephone
conversations with key criminal suspects Angelo Errichetti and
William Rosenberg.

2. The weight of the evidence indicates that Weinberg solicited
and received from criminal suspects valuable gifts, which he con-
verted to his personal use. On or about January 19, 1979, Weinberg
received from Mayor Angelo Errichetti a General Electric micro-
wave oven. In early April of 1979, Weinberg received from Erri-
chetti a stereo system, which included a Harman-Kardon receiver,
two Genesis speakers, and other components. In the summer of
1979, Weinberg received from Errichetti three Sony Trinitron color
television sets. In December 1979 Weinberg received from business-
man George Katz liquor worth approximately $2,000 and a Sony
Betamax video cassette recorder.

3. Weinberg failed to disclose to the FBI his solicitation or receipt
of these gifts and, when confronted, falsely denied to government
attorneys and agents that he had solicited or received them.

4. When he testified under oath before grand juries, in trial court
proceedings, and before the Select Committee, Weinberg falsely
denied that he had solicited and received these gifts.

5. The weight of the evidence indicates that on April 1, 1979,
Weinberg met with Angelo Errichetti and received a portion of the
$100,000 bribe payment given to Errichetti in the presence of Ken-
neth MacDonald by Special Agent McCarthy on March 31, 1979.
Weinberg failed to inform the FBI of the meeting or of his receipt
of the money and, when later interviewed by government attor-
neys, falsely denied having met Errichetti on April 1, 1979, and
having received any money from Errichetti. Further, in subsequent
court proceedings and in his testimony before the Select Commit-
tee, Weinberg under oath falsely repeated both denials.

8 In Operation Lobster in the Boston Field Office nearly 300 written reports of telephone calls
between April and September of 1978 were prepared and nearly 500 such summaries of tele-
phone calls between August and November of 1978 were prepared.

® This is in sharp contrast to the Boston Field Office’s practice in Operation Lobster, in which
FBI HQ received biweekly summaries of the operation describing recent uses of technical equip-
ment, recoveries of property, administrative developments, and new cases.
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6. On April 1, 1979, Weinberg created a tape recording on which
he first recorded his own statement that the time was 2:30 p.m.
and then recorded a conversation with Angelo Errichetti that oc-
curred at 4:53 p.m. The misleadingly constructed tape made it
sound as though Weinberg had called and spoken with Errichetti
at 2:30 p.m. on April 1, 1979. Weinberg provided that tape to the
FBI on April 1 or 2, 1979, without revealing the time at which the
conversation with Errichetti had actually occurred. The weight of
the evidence indicates that Weinberg intended to mislead the FBI
and to conceal the fact that he had met with Errichetti on April 1.
His ruse succeeded. On April 2, 1979, Abscam special agents in
New York informed FBI HQ that Weinberg had spoken by tele-
phone with Angelo Errichetti on April 1, 1979, at 2:30 p.m.

F. Reliance on corrupt middlemen

The FBI's consistent practice in Abscam was to rely, in approv-
ing bribe offers, upon the representations of middlemen that speci-
fied public officials would accept bribes. Some of those representa-
tions were often uncorroborated in every sense of the word: The
FBI had no extrinsic evidence that the named public official had
previously accepted or solicited a bribe or had committed any other
crime, and the FBI had no extrinsic evidence that the middleman
knew the public official well enough to know whether his own rep-
resentations about that public official were true. In some cases, the
FBI relied on the representations of a middleman with no record of
reliability for producing corrupt public officials. In some cases the
FBI continued to rely on middlemen even after they had proved to
be unreliable in this regard. As a result of the FBI's unduly un-
questioning reliance on middlemen, at least one (and apparently
more) clearly innocent public official was brought before the
hidden cameras.

V. Tue CoMPLEXITY OF ABscaM DoEs Nor EXPLAIN THE
DEFICIENCIES

The Select Committee finds that the deficiencies in the manage-
ment, supervision, and control of Abscam and the stark differences
between the practices in that operation and those followed in other
undercover operations—notably, by the Boston Field Office in Op-
eration Lobster—cannot be excused on the basis of the complexity
of the Abscam investigation. Abscam did not entail coordination
between federal prosecutors from New York and New Jersey until
March 1979, a full year after the operation began. Videotaping did
not begin until February 12, 1979. No Member of the House of Rep-
resentatives was offered a bribe until August 22, 1979. Abscam did
not require coordination with attorneys and FBI special agents
from Philadelphia and Washington, D.C., until even later. The FBI
did not designate the operation a “Bureau Special’” until the fall of
1979. Yet the deficiencies that characterized these latter, more
complex stages of the operation fully characterized the first year of
the operation, as well.

From the operation’s inception, tapes were not premarked for
identification and control, retrieved daily, promptly and accurately
transcribed, listened to by special agents or by Strike Force attor-
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neys, or logged and summarized. Other evidence, such as fraudu-
lent securities, was obtained without being reported in a manner
that revealed the circumstances under which it had been obtained.
Memoranda were prepared making misstatements about dates, par-
ticipants, and subject matter of material events. Numerous tele-
phone conversations, even on telephones at the FBI business front
equipped with sophisticated electronic monitoring equipment, went
unrecorded and unmemorialized. Neither monthly nor biweekly re-
ports were sent to FBI HQ. The informant made and received nu-
merous telephone calls and attended meetings as to which he was
not debriefed or as to which no report was made of the debriefing.
None of these deficiencies occurred in Operation Lobster, even
during its most hectic and complex stages. The facts, therefore, do
not support the FBI's contention that Abscam was more loosely
run than Lobster because of Abscam’s greater complexity.

The Select Committee finds that the deficiencies occurred in
Abscam primarily for two reasons. First, at that time FBI HQ did
not impose rigorous investigative and recordkeeping requirements
on undercover operations. Second, the Abscam agents exhibited dis-
regard for careful reporting and recordkeeping practices and for
procedural safeguards.!©

The Select Committee also finds untenable the FBI’s contention
that Abscam’s defects can be excused by the demands placed upon
the Abscam special agents and supporting staff by the magnitude
and duration of the operation. There is no question that extraordi-
nary demands were placed on some of the Abscam operatives, that
the resources of the Hauppauge Resident Agency were severely
taxed, and that the conditions were arduous. If, however, as FBI of-
ficials have stated, more secretarial resources were needed to tran-
scribe tapes; if more agents were needed to retrieve, listen to, log,
and report tapes on a prompt basis; if more recording equipment
was needed (as Special Agent Amoroso told the Select Committee);
if more recording tapes were needed (as Melvin Weinberg testified
before the Select Committee); and if equipment and personnel were
overburdened, those problems should have been made known to or
discovered by FBI HQ, and either the deficiencies should have been
remedied, or the scope of the operation should have been reduced.

A law enforcement agency should not, as has been done since
1976, expand the number and scope of its undercover operations so
greatly and so rapidly that major sensitive operations are conduct-
ed in a manner that markedly increases the risk of error. If the
FBI believes that more, and more expensive, undercover operations
are necessary and desirable (which may well be the case), that posi-
tion should be articulated and justified in requests for appropri-
ations sufficient to implement the operations properly. If the
requests are denied, the denial should be interpreted not as a man-
date for many poorly run operations, but for fewer and better run
operations.

10 1f an undercover operation is more complex, it will, ceteris paribus, create more risk of
error, of infringement of civil liberties, and of prosecutorial difficulties. Accordingly, procedural
safeguards should be even more strictly followed in the more complex operations.
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V1. DEpARTMENT OF JUSTICE CONDUCT IN ABSCAM

The Select Committee further finds that, from March 1979 to the
termination of the covert phase of the Abscam investigation in Feb-
ruary 1980, ranking officials in the Department of Justice gave far
more attention to Abscam than customarily had been given to an
investigation in progress in the field. Nevertheless, too little was
done at an early enough stage to manage, supervise, direct, and co-
ordinate the activities of the several prosecutorial offices that were
participating: the Strike Force for the Hastern District of New
York; the Strike Force for the District of New Jersey; the United
States Attorney’s Office for the District of New Jersey; the United
States Attorney’s Office for the Eastern District of Pennsylvania;
and the United States Attorney’s Office for the District of the Dis-
trict of Columbia. As a result, throughout the covert investigation
and the subsequent prosecutions, Thomas Puccio, Chief of the Or-
ganized Crime Strike Force for the Eastern District of New York,
was able to hinder the efforts of other prosecutors to stay abreast
of and to participate fully in developments in the investigation and
prosecutions. Puccio was peculiarly unreceptive to suggestions,
criticisms, and requests of other prosecutors working on Abscam.
He also interpreted directives from officials in the Department of
Justice in the narrowest possible fashion so as to retain for himself
maximum control of all aspects of Abscam. The difficulties that
thus developed were exacerbated by the critical attitude adopted by
federal prosecutors from New Jersey from their initial involvement
in March 1979 and by their clearly expressed desire to direct the
New Jersey portion of the Abscam investigation.

By the time the covert stage had ended on February 2, 1980,
strong personal animosities had developed between the New Jersey
federal prosecutors and the New York federal prosecutors and be-
tween the New Jersey federal prosecutors and the FBI's Abscam
operatives, including the informant. Under these trying circum-
stances, officials in the Department of Justice generally performed
well in the prosecutorial phase. Approximately 20 potential politi-
cal corruption cases had to be evaluated; investigative grand juries
in several districts had to be convened and coordinated; indict-
ments had to be sought from grand juries where appropriate; de-
fenses, including due process and entrapment, had to be anticipat-
ed, investigated, and evaluated. All this had to be accomplished
quickly enough to avoid the actuality or the appearance of delaying
the disposition of the cases for so long that they would affect the
impending political primaries and elections. Meanwhile, massive
leaks of information to the media at the end of the covert investi-
gation had already generated criticism and pressure to achieve a
rapid judicial resolution of the cases.

The Select Committee finds that the actions of then Assistant At-
torney General Philip B. Heymann and then Deputy Assistant At-
torney General Irvin Nathan with respect to the January 6, 1981,
memorandum by Nathan regarding the December 17, 1980, memo-
randum by New Jersey federal prosecutors Edward J. Plaza and
Robert A. Weir, Jr., were in part commendable and in part unjusti-
fiable, Heymann and Nathan acted commendably in deciding to
furnish to Abscam defense counsel several recerding tapes that the
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Plaza-Weir memorandum described as exculpatory but that the
principal Abscam prosecutor, Thomas Puccio, had then reviewed
and had found to be non-exculpatory. Similarly, Heymann and
Nathan acted commendably in deciding to furnish to Abscam de-
fense counsel a summary of contentions in the Plaza-Weir memo-
randum that Plaza and Weir believed would assist the defendants,
even though Heymann and Nathan believed those contentions to
be non-exculpatory, and even though Plaza and Weir had not ex-
pressly urged in their memorandum that those contentions be fur-
nished to defense counsel.

The Select Committee further finds that, although the Nathan
memorandum contains one ambiguous reference, the memoran-
dum’s summary of the contentions in the Plaza-Weir memorandum
is accurate in every material respect and provided defense counsel
with names, dates, and references sufficient to enable defense coun-
sel to pursue the matter.

The Select Committee further finds, however, that the decision
by Heymann and Nathan to publish to defense counsel and to the
courts the prefatory portion of the Nathan memorandum, which
discusses background information and internal departmental criti-
cisms that, when published, were sure to harm the reputations of
Plaza and Weir, was unjustifiable. That decision was especially in-
judicious because the Nathan memorandum stated that Plaza and
Weir had done “very little, if any, work” on the cases that had
been assigned to them. In fact, they had done a substantial amount
of work; but, by failing to convene an investigative grand jury, they
simply had not taken a major step that Heymann and Nathan had
thought appropriate.

VIIL Leaks To News MEDIA

The Select Committee finds that harm to the privacy and reputa-
tions of unquestionably innocent individuals resulting from
Abscam was compounded by massive leaks of confidential informa-
tion that could have come only from persons, within the FBI or
within other components of the Department of Justice, acting in
flagrant violation of regulations and professional obligations. An
extensive internal investigation of those leaks was conducted by
the Department of Justice, and disciplinary sanctions were imposed
for some infractions. The Select Committee reviewed both the
public report and the confidential report of that investigation and
finds no basis on which to question its adequacy. Unfortunately,
that investigation did not result in the identification of anyone re-
sponsible for the most serious leaks.

The Select Committee also finds that the leaks did not result
from any reasonably curable deficiency in the policies, practices, or
procedures of the ¥BI or of any other component of the Depart-
ment of Justice. Rather, the leaks provide a dramatic example of
the irreducible risk of harm that will exist whenever a law enforce-
ment agency follows procedures that may induce corrupt middle-
men to make baseless inculpatory representations about innocent
private citizens or public officials.
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VIII. NEED FOR ADDITIONAL CONTROLS ON UNDERCOVER OPERATIONS

The Select Committee notes and emphasizes the difficulties en-
countered and the costs incurred by prosecutors, by defense attor-
neys, by courts, by officials at FBI Headquarters, by the Subcom-
mittee on Civil and Constitutional Rights of the House Committee
on the Judiciary, and by the Select Committee itself in determining
the truth regarding material Abscam events. The Select Committee
finds that those difficulties arose in large part from deficiencies in
the FBI's undercover investigative policies, practices, and proce-
dures during Abscam, as described above.

The Select Committee further finds, however, that those difficul-
ties arose in equal measure from the tergiversation and mendacity
permeating the statements made by central Abscam figures Melvin
Weinberg, Angelo Errichetti, Howard Criden, and William Rosen-
berg to each other, to public officials, to colleagues, to FBI special
agents, to prosecutors, and under oath to juries, grand juries,
courts, and this Select Committee.. Having reviewed hundreds of
tapes and tape transcripts, having reviewed the testimony given at
trials and at due process hearings, having viewed and heard those
men in closed hearings of the Select Committee, and having com-
pared the statements of each man with his own other statements,
with the statements of other persons, and with relevant documents,
the Select Committee finds and emphasizes that uncorroborated
testimony given by any of those central figures has almost no pro-
bative value. Each of those central figures appears willing to fabri-
cate evidence to serve his own interests. Undercover operations in-
evitably require investigators to rely on untrustworthy individuals
‘to make the case. But the unreliability and incredibility of such in-
dividuals demonstrate the importance of rigorous recordkeeping,
recording, management, supervision, and control in law enforce-
ment undercover operations in which informants and middlemen
play central roles.

The Select Committee further finds that, even though many of
the criticisms of Abscam ultimately have been shown to lack merit,
serious problems beyond those already described are created by the
¥BI's use of policies, practices, and procedures that readily give
rise to such criticisms, that make it difficult to determine whether
those criticisms are valid, and that spawn events showing many of
the criticisms to be well-founded. These practices increase the diffi-
culty and cost of evaluating the prosecutability of cases. They
reduce the likelihood that cases will be found prosecutable and will
be successfully prosecuted. They increase the likelihood that en-
trapment, due process, and other defenses will have to be litigated.
They increase the costs of prosecutions. They undermine the credi-
bility and reputation of federal law enforcement officials.

For the foregoing reasons, the Select Committee finds that the
promulgation of the Atforney General’s Guidelines on FBI Under-
cover Operations on January 5, 1981, the promulgation of the At-
torney General’s Guidelines on Criminal Investigations of Individ-
uals and Organizations on December 2, 1980, the promulgation of
amended Attorney General’s Guidelines on FBI Use of Informants
and Confidential Sources on December 2, 1980, and the FBI's
amendments to its policies, practices, and procedures since the

14-618 0 - 83 - 3
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Abscam investigation ended have been important, salutary, and
laudable events. The Select Committee further finds, however, that
additional action by the Congress and by the executive branch is
necessary and desirable, both to assist the FBI and other compo-
nents of the Department of Justice in effectively and efficiently
using the undercover technique and to ensure that the lives, civil
liberties, and property of individual citizens of the United States
are properly protected.



CHAPTER FOUR—SUMMARY OF RECOMMENDATIONS OF
THE SELECT COMMITTEE

1. LEGISLATIVE RECOMMENDATIONS

A, Authorization and reporting requirements

The Congress, through its appropriate committees, should consid-
er legislation that:

1. Expressly authorizes the FBI, DEA, and INS to conduct
undercover operations pursuant to guidelines established and
maintained by the Attorney General;

2. Requires the Attorney General to issue, maintain, and en-
force guidelines governing all undercover operations, and that
feql_lires the undercover guidelines to specify at least the fol-
owing:

() The procedures to be followed to initiate and to
renew the authorization for an undercover operation;

{b) The procedures to be followed to extend the time, in-
crease the funds, or expand the geographic or subject-
matter scope of an undercover operation;

(¢) The procedures to be followed to terminate an under-
cover operation;

(d) The standards to be employed, consistent with all ap-
plicable statutory requirements, in determining whether
an undercover operation should be initiated, extended, re-
newed, expanded, given increased funds, or terminated;

(e) The standards to be employed, consistent with all ap-
plicable statutory requirements, in determining whether
an undercover agent may offer or cause to be offered to
another person an opportunity to commit a crime;

() The functions, powers, composition, and voting proce-
dures of an Undercover Operations Review Committee
having at least six voting members, at least one of whom
is an Assistant Director of the FBI and at least one of
whom is a representative of the Office of Legal Counsel of
the Department of Justics;

3. Requires the Attorney General to submit in writing to the
Senate Committee on the Judiciary and the House Committee
on the Judiciary, at least 30 days before it is promulgated,
every guideline governing undercover operations, informants,
or criminal investigations, and every amendment to, or dele-
tion or formal interpretation of, any such guideline;

4. Expressly authorizes the FBI, DEA, and INS, when rea-
sonably necessary to the successful implementation of an au-
thorized undercover operation:

(a) To purchase or lease property, supplies, services,
equipment, buildings or facilities, or to construct or to

25
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alter buildings or facilties, or to contract for construction

or alteration of buildings or facilities, in any State or in

the District of Columbia, without regard to statutes, rules,

and regulations specifically governing contracts, contract

clauses, contract procedures, purchases, leases, construc-

téion, or alterations undertaken in the name of the United
tates;

(b) To establish and to operate proprietaries;

(c) To use proceeds generated by a proprietary estab-
lished in connection with an undercover operation to offset
necessary and reasonable expenses of that proprietary;

provided, however, that the balance of such proceeds, and
proceeds derived from the sale of the proprietary or of its
assets, must be deposited in the Treasury of the United
States as miscellaneous. receipts; provided, further, that
proceeds from such a proprietary may not be used to offset
any other expenses of the undercover operation, and that
all proceeds recovered or generated other than by the pro-
prietary must be deposited in the Treasury of the United
States as miscellaneous receipts;

(d) To deposit, in banks or in other financial institutions,
fux(lids appropriated by Congress for undercover operations;
an

(e) To engage the services of cooperative individuals or
entities in aid of undercover operations, and, upon the
prior written approval of the Attorney General or of the
Deputy Attorney General, to execute agreements to reim-
burse those individuals or entities for their services and
for losses incurred by them as a direct result of such oper-
ations;

5. Requires the Attorney General annually to submit to the
Senate Committee on the Judiciary and to the House Commit-
tee on the Judiciary a written report on all undercover oper-
ations (A) that were terminated during the preceding calendar
year or (B) that were terminated during any prior year and in
which, during the calendar year preceding the report, the oper-
ations resulted in an arrest, an indictment, a jury verdict, a
sentence, a judgment of dismissal, a judgment of acquittal, or
an appellate court decision, or (C) that were first approved by
FBI HQ more than two years before the date of the annual
report, with the annual report to contain at least the following
information for each such operation:

(a) The date on which initiation of the operation was ap-
proved under the undercover guidelines;

(b) The identity of the ranking person who granted ap-
proval to initiate the operation;

(c) The number of special agents who worked as under-
cover agents in the operation during each year of the oper-
ation’s existence;

(d) Each date on which an extension of time, increase of
funds, or expansion of geographic or subject-matter scope
?f the operation was approved under the undercover guide-

ines;
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{e) The identity of each ranking person who approved
each extension of time, increase of funds, or expansion of
geographic or subject-matter scope of the operation under
the undercover guidelines;

(f) The date on which termination of the operation was
approved under the undercover guidelines;

{g) The identity of the ranking person who approved the
termination of the operation;

(h) The date on which the operation terminated and the
manner in which termination was effected, including the
manner in which the operation was made known fo the
news media;

{1) The arrests made in the operation during each year of
the operation, including the identity of each person arrest-
ed and each crime for which he was arrested;

() The indictments issued as a result of the operation
during each year of the operation, including the identity of
gachdperson indicted and each crime for which he was in-

icted;

(k) The expenses incurred, other than for salaries for
employees of the United States Government, in the oper-
ation in each calendar year preceding the report;

(1) A description of each jury verdict, sentence, judgment
or dismissal, judgment of conviction, and appellate court
decision rendered or imposed as a resulf of the operation.

B. Entrapment

The Congress, through its appropriate committees, should consid-
er legislation specifically creating an affirmative defense of entrap-
ment, providing for the acquittal of a defendant when a federal law
enforcement agent, or a private party acting under the direction of
or with the prior approval of federal law enforcement authorities,
is shown by a preponderance of the evidence to have induced the
defendant to commit an offense, using methods that more likely
than not would have caused a normally law-abiding citizen fo
commit a similar offense. This legislation should establish entrap-
ment per se when it is shown by a preponderance of the evidence
that the defendant committed the crime:

1. Because of a threat of harm, to the person or property of
any individual, made by a federal law enforcement agent or by
a private party acting under the direction of or with the prior
approval of federal law enforcement authorities;

2. Because federal law enforcement agents manipulated the
defendant’s personal, economie, or vocational situation to in-
crease the likelihood of his committing that crime; or

3. Because federal law enforcement agents provided goods or
services that were necessary to the commission of the crime
and that the defendant could not have obtained without gov-
ernment participation.

C. Threshold requirements for undercover operations

- The Congress, through its appropriate committees, should consid-
er legislation providing that:
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1. No component of the Department of Justice may initiate,
maintfin, expand, extend, or renew an undercover operation
except,

(a) When the operation is intended to obtain information
about an identified individual, or to result in the offer to
an identified individual of an opportunity to engage in a
criminal act, upon a finding that there is reasonable suspi-
cion, based upon articulable facts, that the individual has
1engaged, is engaging, or is likely to engage in criminal ac-
tivity;

{b) When the operation is intended to obtain information
about particular specified types of criminal acts, or gener-
ally to offer unspecified persons an opportunity or induce-
ment to engage in criminal acts, upon a finding that there
is reasonable suspicion, based on articulable facts, that the
operation will detect past, ongoing, or planned criminal ac-
tivity of that specified type; provided that, if, during the
course of the operation, agents of the Department of Jus-
tice wish to offer to a specific individual—whao is identified
in advance of the offer—an inducement to engage in a
criminal act, they may do so only upon a finding that
there is a reasonable suspicion, based upon articulable
facts, that the targeted individual has engaged, is engag-
ing, or is likely to engage in criminal artivity;

(c) When a government agent, informant, or cooperating
individual will infiltrate any political, governmental, reli-
gious, or news media organization or entity, upon a finding
that there is probable cause to believe that the operation
is necessary to detect or to prevent specific acts of crimi-
nality;

(d) When a government agent, informant, or cooperating
individual will pose as an attorney, physician, clergyman,
or member of the news media, and there is a significant
risk that another individual will enter into a confidential
relationship with that person, upon a finding that there is
probable cause to believe that the operation is necessary to
detect or prevent specific acts of criminality;

2. When certain specified sensitive circumstances (including
those currently listed in Paragraph B of the Attorney Gener-
al’'s Guidelines on FBI Undercover Operations) are present or
are reasonably expected to materialize during the course of the
undercover operation, the finding of reasonable suspicion re-
quired by subsection (1)(a) or (b) above shall be made by the
Undercover Operations Review Committee following proce-
dures to be specified in guidelines. When there is no expecta-
tion that the operation will involve such sensitive circum-
stances, that determination shall be made by the Special Agent
in Charge or by the equivalent official in the field following
procedures to be specified in guidelines. Findings of probable
cause, as required by subsection (1)(c) or (d) above, shall be
made by the Undercover Operations Review Committee, follow-
ing procedures to be specified in guidelines;

3. When the initiation, expansion, extension, or renewal of
an undercover operation is necessary to protect life or to pre-
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vent other serious harm, and when exigent circumstances
make it impossible, before the harm is likely to occur, to obtain
the authorization that would otherwise be required, the Special
Agent in Charge or the equivalent official in the field may ap-
prove the operation upon his finding that the applicable re-
quirements of subsection (1) have been met. A written applica-
tion for approval must then be forwarded to the Undercover
Operations Review Committee at the earliest possible opportu-
nity, and in any event within 48 hours after the initiation, ex-
pansion, extension or renewal of the operation. If the subse-
quent written application for approval is denied, a full report
of all activity undertaken during the course of the operation
must be submitted to the Director and to the Attorney Gener-

4. A failure to comply with the provisions of this statute
shall not provide a defense in any criminal prosecution or
create any civil claim for relief.

D. Indemnification

The Congress, through its appropriate committees, should consid-
er legislation to compensate from the United States Treasury per-
sons (other than persons cooperating with or employed by the De-
partment of Justice in connection with the undercover operation)
injured in their person or property as a result of a Department of
Justice undercover operation, under the following conditions and
circumstances:

1. The injury was proximately caused by conduct, of a feder-
al employee or of any other person acting at the direction of or
with the prior acquiescence of federal law enforcement au- -
thorities, that violated a federal or state criminal statute,
during the course of and in furtherance of a Department of
Justice undercover operation; '

2. The injury was proximately caused by conduct, of any fed-
eral employee or of any informant or other cooperating private
individual, that violated a federal or state criminal statute and
that the person who engaged in such conduct was enabled to
commit by his participation in an undercover operation; or

3. The injury was proximately caused by negligence on the
part of federal employees in the supervision or exercise of con-
trol over the undercover operation; provided, however, that an
action should not lie under this legislation for injury caused by
operational or management decisions that relate to the con-
duct of the undercover operation.

II. RECOMMENDATIONS AS TO GUIDELINES .

A. The Attorney General should amend the current Attorney
General’s Guidelines on FBI Undercover Operations as follows:

1. To make the guidelines generally applicable to all under-
cover operations of the Department of Justice, except that the
guidelines should provide for the applicability or inapplicabil-
ity of specific provisions to a specific component of the Depart-
ment of Justice where that is made reasonably necessary by
the peculiar nature or function of that component;
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2. To prohibit government employees, informants, and coop-
erating private individuals from supplying to any suspect any
item or service that the Undercover Operations Review Com-
mittee does not reasonably believe would be available to that
suspect in the absence ‘of the participation of the government
employee, informant, or cooperating private individual;

3. To define with precision the terms ‘“undercover employ-
ee,” “public official,” ‘“‘cooperating private individual,” and
“cooperating person’’;

4. To define with greater clarity and precision the terms “in-
vestigation,” “inquiry,” and “routine investigative interviews,”
making clear the differences between the terms;

5. To require that a copy of every written application for and
approval of an SAC-approved undercover operation be provided
to and reviewed for informational purposes by the Undercover
Operaltions Review Committee within 20 days of the SAC’s ap-
proval.

B. The Attorney General should amend the Attorney General’s

Guidelines on FBI Use of Informants and Confidential Sources to
clarify the definition of the term “informant” by expressly stating
that the applicability of the term “informant” to a person does not
depend in any way upon whether the person has been approved or
disapproved as an informant, but instead depends solely on the
nature of the person’s activities.

IT1. RECOMMENDATION AS TO ADMINISTRATIVE DIRECTIVES
The Director of the FBI should issue orders, to be included in the

Manual of Investigative Operations and Guidelines, requiring that
the following procedures be followed in all undarcover operations:

A. In every undercover operation requiring approval by FBI
HQ, the special agent supervisor at FBI HQ assigned to the op-
eration must send to each special agent in the field assigned to
the operation, immediately upon that special agent’s being as-
signed to the operation, the following ma.erial:

. A memorandum, approved by the Office of the Legal
Counsel of the Department of Justice and by the Legal
Counsel of the FBI, summarizing the law of entrapment;

2. A memorandum, summarizing requirements imposed
by statutes, rules, regulations, and policies of the Depart-
ment of Justice with respect to electronic surveillance and
to consensual monitoring of conversations;

3. The Attorney General’s Guidelines on FBI Undercover
Operations;

4. The Attorney General’s Guidelines on FBI Use of In-
formants and Confidential Sources;

5. A memorandum, summarizing the requirements for

(a) Recording all telephone conversations on tele-
phones at an FBI front;

(b) Recording, whenever it can be done without un-
reasonably jeopardizing human safety or the cover of
the operation, all conversations between an undercov-
er special agent and a suspect or between an inform-
ant and a suspect;
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(c) Debriefing informants on a regular basis regard-
ing unrecorded conversations between them and a sus-
pects;

(d) Preparing FD 302 reports;

(e¢) Marking and numbering recording tapes given to
informants for use in undercover operations;

(f) Maintaining an up-to-date log, of all audio tapes
and video tapes, reflecting for each recording the time,
date, place, parties, and general substance of each con-
versation;

(g) Preparing reports, contemporaneous with the re-
ceipt of any tangible item that might be relevant evi-
dence at any subsequent criminal trial, describing the
time, date, and manner in which the item was ob-
tained, including the identity of the person from
whom the item was received;

(h) Transcribing audio and video tapes and provid-
ing copies of the transcripts to the appropriate United
States Attorney’s office or Strike Force office and to
FBI HQ;

(i) Filing with FBI HQ a monthly report describing,
at least,

(1) New suspects and the principal evidence
causing them to be suspects;

(ii) Any planned or actual expansion of the geo-
graphic scope of the operation;

(ii1) Any planned or actual expansion of the sub-
ject-matter scope—that is, the types of crime
being investigated or being discussed with possible
suspects—of the operation;

(tv) Any significant change in the operation’s
cover or cover scenario;

(v) Any information whose possession by the
Undercover Operations Review Committee, when
that committee was considering any prior applica-
tion to initiate, extend, renew, or expand the un-
dercover operation, would reasonably have been
more likely to have caused the Undercover Oper-
ations Review Committee to deny the application;

{vi) Any investigative technique newly used in
the operation;

(vir) Actions taken to ensure coordination with
the appropriate United States Atforney’s office or
Strike Force office;

(viit) Any significant problem or anticipated
problem in the management or supervision of the
investigation or in coordination with the appropri-
ate United States Attorney’s office or Strike Force
office;

(ix) The past month’s additions to the log of
audio and video recordings.

B. In every undercover operation requiring approval by FBI
HQ), the special agent supervisor at FBI HQ assigned to the op-
eration must monitor the operation, ensure strict compliance
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with the reporting requirements described in Subparagraph
A(5)i) above, inquire about any apparent failure by special
agents in the field to comply with the requirements described
in Subparagraphs A(5)Xa)-(h) above, report to his immediate su-
perior any repeated failure to comply, and immediately pro-
vide to the Undercover Operations Review Committee any in-
formation received under Subparagraph A(5)(i)(v) above.

IV. RECOMMENDATION FOR ADMINISTRATIVE PoLICY

The Select Committee recommends that in appropriate circum-
stances, when leaks to news media result in injury to a clearly in-
nocent person, as occurred in Abscam with respect to Senator
Larry Pressler, the Department of Justice should, at the request of
that person, upon finding that a decision not to provide such a
writing to other persons would not cause them undue harm,
prompily inform him in writing that he is not suspected of any im-
proper conduct.?

V. APPROPRIATIONS RECOMMENDATIONS

If, after considering the statistics and other facts described in
this report, Congress finds it necessary and desirable for the FBI
and other components of the Department of Justice to conduct at
least as many undercover operations as those entities currently
conduct, the appropriations for such operations should be increased
sufficiently to enable undercover agents to have available at all
times the basic equipment (primarily tape recorders and tapes) and
staff support (transcribers, typists, and couriers, in particular)
needed to enable them to satisfy the investigative, logistical, and
procedural requirements that must be implemented and satisfied to
reduce the risk that deficiencies such as those that characterized
Abscam will not recur.

VI. CoNCLUDING OBSERVATIONS

The Abscam undercover operation initially raised questions
about the possibility that the executive branch could use its law en-
forcement powers to encroach upon the independence of the other
branches of government and thereby to endanger the constitution-
ally mandated separation of powers. The Select Committee’s inves-
tigation shows that no such encroachment occurred in Abscam, but
events such as those described at pages 57, 62-63, 76 note 14 below
demonstrate that the danger is no mere chimera. Secret police
powers exercised honorably by today’s high-minded officials can
readily be tomorrow’s abuses in the hands of less scrupulous admin-

. istrators, e .
Nevertheless, the Select Committee has concluded that the pro-

posals it has recommended to protect the civil liberties of all citi-
zens will also adequately protect the separation of powers. The
Select Committee finds this generally uniform approach far prefer-
able to one, such as that proposed by Professor James Q. Wilson,
that attempts to devise particular safeguards for the legislative
branch. The uniform approach better ensures that the criminal

1 See generally Sel. Comm. Hrg., July 22, 1982, at 134-38.
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laws can and will be used to protect the public against ali forms of
crime by all types of criminals, including those at the highest level
of any of the three branches of government.



CHAPTER FIVE--THE ATTORNEY GENERAL’S GUIDELINES

The Attorney General’s Guidelines on FBI Undercover Oper-
ations (the “Undercover Guidelines”), promulgated on January 5,
1981, are but one of six sets of guidelines publicly promulgated by
the Attorney General between 1976 and 1981.1 Three of those
sets—the Undercover Guidelines, the Guidelines on Criminal Inves-
tigations of Individuals and Organizations, and the Guidelines on
FBI Use of Informants and Confidential Sources-—apply to virtual-
ly every undercover operation. Certainly, all three would apply te
operations like Abscam, Lobster, Labou, Frontload, and Buyin,
were such operations to be commenced today.

This section of the report provides a brief history of FBI under-
cover activities. It then outlines the principal requirements of the
undercover guidelines and of the other two sets of guidelines that
are usually implicated by the commencement of an undercover op-
eration.

I. A Brier HisTory oF FBI UNDERCOVER ACTIVITIES

The FBI has been the principal investigative arm of the Depart-
ment of Justice since 1908, when Attorney General Charles J. Bo-
naparte issued an order creating what was then called the Bureau
of Investigation. From its earliest years the Bureau relied substan-
tially upon confidential informants for its investigations. Policy
instructions as early as 1919 stressed the need to preserve “the
cover of our confidential informants.” (Book III, Final Report of the
Senate Select Comm. to Study Governmental Operations with Re-
spect to Intelligence Activities, 94th Cong., 2d Sess. 383 (1976)
[hereinafter cited as Church Committee, Bk. III].) Early criticism of
the Bureau also stressed the risks of agents provocateurs. After the
infamous ‘“Palmer Raids” against alleged Communists in 1920, a
group of distinguished jurists, including Roscoe Pound, Felix
Frankfurter, and Zechariah Chaffee, Jr., prepared a report on the
Department of Justice stating:

We do not question the right of the Department of Jus-
tice to use its agents in the Bureau of Investigation to as-
certain when the law is being violated. But the American
people have never tolerated the use of undercover provoca-
tive agents or “agents provocateurs” such as have been fa-
miliar in old Russia or Spain. (Id. at 385.)

1The other five sets are the Attorney General’s Guidelines on FBI Use of Informants and
Confidential Sources; the Attorney General’s Guidelines on Use of Informants in Domestic
Security, Organized Crime, and Other Criminal Investigations; the Attorney General's Guide-
lines on Domestic Security Investigations; the Attorney General’s Guidelines on Civil Disorders
and Demonstrations; and the Attorney General's Guidelines on Foreign Intelligence and Coun-
terintelligence Investigations.

84
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These and other concerns aroused by the “Palmer Raids” led in
1921 to the first Congressional investigation of the Bureau. (See id.
at 382-88.)

The Bureau of Investigation reached its nadir under the Harding
Administration and Attorney General Harry Daugherty, who had
appointed the head of a private detective agency, William J. Burns,
as Director. According to one authoritative account, Burns used
Bureau agents ‘‘to spy on members of Congress who were then de-
manding investigations of reported corruption in the Harding Ad-
ministration—corruption that had included the infamous ‘Teapot
Dome’ scandal.” (D. Whitehead, The FBI Story 63 (1956).) An asso-
ciate of Burns later testified to a Senate committee that Burns
“had arranged to have agents sneak into senators’ offices, open
their mail, search their files and spy on them in an effort to find
something damaging which could be used to stop their attacks on
Daugherty.” (Id. at 65.) 2 In 1924 Harlan Fiske Stone was appoint-
ed Attorney General and undertook to reform the Bureau. He de-
clared:

There is always the possibility that a secret police may
become a menace to free government and free institutions
because it carries with it the possibility of abuses of power
which are not always quickly apprehended . or
understood; . . . it is important . . . that its agents them-
selves be not above the law or beyond its reach. (A. Mason,
Harlan Fiske Stone: Pillar of the Law 153 (1956).)

When he appointed 29-year-old J. Edgar Hoover as Director,
Stone instructed him to “clean” house so that the Bureau would
operate independent of “political pressure.” (Id. at 150.)

One document from Hoover’s first years as Director suggests his
reluctance to adopt undercover methods that might evoke criticism
of the Bureau. In 1932 he advised the Attorney General against ex-
panding Bureau authority to investigate Communist activities in
the United States, because “the Bureau would undoubtedly be sub-
ject to charges in the matters of alleged secret and undesirable
methods . . . as well as to allegations invoiving the use of ‘Agents
Provocateur.”” (Church Committee, Bk. III, at 891.) He expressed
concern that “undercover” activities would be necessary “to secure
a foothold in Communistic inner circles,” and he warned that this
would change the nature of the Bureau’s work, which was “of an
open character not in any manner subject to criticism’ and subject
to “the closest scrutiny at all times.” (Id.)

In 1936, however, President Roosevelt directed what had by then
become the FBI to undertake intelligence investigations of “subver-
sive activities in this country, including communism and fascism.”
(Id. at 3896.) Hoover assured the Attorney General that such investi-
gations would be “handled in a most discreet and confidential
manner.” (Id.) As the Director recommended in 1938, FBI intelli-

2 This account goes on to quote an exchange at the Senate hearing between Senator Wheeler
and Burn’s associate Gaston B. Means:

“At one point, Senator Wheeler said: ‘Senator Moses {of New Hampshire] suggests to me that
I can save time by asking you what Senators you have not investigated?’

Means: ‘Oh, there are lots of them I haven’t. They are a pretty clean body. Yeu don't find
much on them either. You don’t find very much.’” (/d. at 65)
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gence operations were expanded ‘“‘with the utmost degree of secrecy
in order to avoid criticism or objections which might be raised to
such an expansion by either illinformed persons or individuals
having some ulterior motive.” (Id. at 398.) The FBI appears to have
relied heavily on confidential informants and sources for these in-
vestigations. (See id. at 391-99.)

During the 1930s Hoover successfully resisted proposals to assign
to the FBI law enforcement functions that might threaten the in-
tegrity of its personnel. He opposed merger of the Prohibition
Bureau with the FBI because of his desire to keep his organization
free of scandal, and he stressed that the primary responsibility for
prosecuting racketeers rested with state authorities. He focused the
FBI's criminal investigations on enforcement of federal laws
against bank robbery, interstate theft, interstate flight to avoid
prosecution, extortion using interstate communications, and inter-
state kidnapping. The FBI's work came to public attention mainly
as a result of highly publicized successes in apprehending notorious
gangsters. (See D. Whitehead, supra page 35, at 96-102.)

Despite Hoover's concern about criticism and about threats to
the integrity of FBI personnel, FBI special agents did some under-
cover work in criminal and intelligence investigations. A history of
the FBI written in the 1950s with Hoover’s cooperation gives sever-
al examples. In one case in Georgia in 1929, an FBI agent played
the role of a madman in order to bring to trial a crooked banker
who was feigning insanity. The undercover agent was committed to
the institution to which the banker had been committed, thereby
enabling the agent to watch the banker and to gather evidence of
his ability to stand trial. In another case during the 1920s, four
agents worked undercover in an Oklahoma town where Indians
were being terrorized. The agents found leads that resulted in the
ildse)ntiﬁcation of the killers of tribe members. (See id. at 81-82, 113~

During World War II the FBI took on a major undercover intelli-
gence assignment abroad. A Special Intelligence Service (SIS) cre-
ated within the FBI had responsibility for foreign intelligence and
counterintelligence operations in the Western Hemisphere. Presi-
dential directives ordered SIS to “obtain, primarily through under-
cover operations supplemented when necessary by open operations,
economic, political, industrial, financial, and subversive informa-
tion.” (Church Committee, Bk. III, at 425 note 187.) Within the
United States, wartime FBI operations included surreptitious en-
tries conducted by undercover agents to install electronic surveil-
lance devices or to search for and seize property to obtain intelli-
gence information. (Id. at 422-26.) FBI documents provided to the
Select Committee suggest that, from 1939 through the end of World
War II, the FBI used undercover agents for a limited number of op-
erations to detect sabotage and. espionage in defense-related seg-
ments of domestic private industry.

FBI agents were seldom used after the war for long-term or com-
plex undercover operations. While agents continued to use pretext
techniques to obtain information under false pretenses, internal
FBI policies made it difficult for agents to operate under cover. The
authoritative history of the FBI written in the 1950s made no refer-
ence to the contemporaneous use of undercover agents. Instead, it
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described FBI regulations and procedures that precluded sustained
undercover work:

Each special agent signs a register, and jots down the
time, whenever he enters or leaves his office, whether it's
in New York City, Honolulu, Chicago, or any other city.
The system works the same way in all FBI offices. At
three-hour intervals while on duty the agent must tele-
phone to his office to check for any messages or any unex-
pected change of assignment. He tells the office where he
is and where he is going, and a note is made of it. The spe-
cial agent in charge can check the agent’s register card in
the communications section at any time and know where
the agent is and the particular case on which he is work-
ing. . ..
It would seem entirely reasonable to expect an FBI
agent to take a Bureau car home with him the night
before he is to go on an investigation; then the car would
be available for a quick start on the job next morning. But
such is not the case. The agent doesn’t take the car home.
He leaves his house the next morning an hour earlier, if
necessary, and comes to the central garage to pick up the
car assigned to him. And he must return the car to the
garage when he is finished with his work. Again, there is a
reason for this rule. Hoover insists that his agents cannot
have government vehicles parked outside their homes
during off-duty hours because someone might say, “Look
at that FBI man, keeping a government car for his person-
al use.” Hoover has said, “We can’t afford merely to be -
right. We must give every appearance of doing right to
avoid criticism. (D. Whitehead, supra page 35, at 123.)

As political scientist James Q. Wilson has explained, FBI agents
usually performed their law enforcement functions as detectives
who investigated crimes after they had been committed and -had
been reported to authorities. By contrast, the Drug Enforcement
Administration and its predecessors more often used undercover
operations to create the opportunity for the commission of crimes
by suspects. Professor Wilson has summarized J. Edgar Hoover's
reasons for having resisted the latter role for the FBL:

Hoover refused . . . to change Bureau policy when the
central tasks of the agents would have to be altered. Nar-
cotics investigation meant turning agents into investiga-
tors, working undercover in situations that required one to
emulate, if not adopt, the language, style, and values of
the criminal world. Not only would this expose agents to
temptations involving money and valuable narcotics, it
would also require them to engage in enforcement policies
that, though legal, struck many citizens as unsavory. And
perhaps most important, the key asset of the agent—public
acceptance and confidence—might be weakened as the
agent’s image changed from that of a bank clerk or insur-
ance salesman to that of a habitue of ‘“‘street life.” (J.
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Wilson, The Investigators: Managing FBI and Narcotics
Agents 171 (1978).)

FBI accomplishments were measured by case-load and money
“savings” statistics that were sometimes “almost meaningless,” a
system that discouraged agents from initiating more complex inves-
tigations of sophisticated organized or white collar crimes. (Id. at
26-27, 39-40, 95-100.)

In the domestic intelligence field, the FBI developed covert ineth-
ods that seldom required the use of undercover agents for purposes
other than surveillance. The programs for covertly disrupting and
“neutralizing” domestic groups and leaders were examined in
depth by the Church Committee in 1975. The Church Committee
reported:

The FBI's COINTELPRCO—counterintelligence pro-
gram—was designed to “disrupt” groups and ‘“neutralize”
individuals deemed to be threats to domestic security. The
FBI resorted to counterintelligence tactics in part because
its chief officials believed that the existing law could not
control the activities of certain dissident groups, and that
court decisions had tied the hands of the intelligence com-
munity. Whatever opinion one holds about the policies of
the targeted groups, many of the tactics employed by the
FBI were indisputably degrading to a free society. . . .
{Book II, Final Report of the Senate Select Comm. to Study
Governmental Operations with Respect to Intelligence Ac-
tivities, 94th Cong., 2d Sess. 10 (1976) [hereinafter cited as
Church Committee, Bk. II].)

COINTELPRG consisted largely of anonymous or fictitious
“poison pen” letters, spreading “misinformation” for harrassment
purposes and using informants and other contacts to discredit indi-
viduals and fragmented groups. (Id. at 211-25.) A special “DO NOT
FILE" procedure was adopted for destroying the records of authori-
zation for so-called ‘“black bag jobs,” warrantless surreptitious en-
tries presumed by FBI officials to be illegal. (Church Committee,
Bk. III, at 858.) 8 In some intelligence cases FBI agents worked un-
dercover without Director Hoover’s knowledge to investigate “New
Left” opponents of the Vietnam war in the late 1960s.¢ A few FBI
documents provided to the Select Committee also suggest that un-
dercover agents were used to infiltrate Communist organizations
between World War II and 1972.

3 An FBI memorandum written in 1966 stated:

“We do not obtain authorization for ‘black bag’ jobs outside the Bureau. Such a technique
involves trespassing and is clearly illegal; therefore, it would be impossible to obtain any legal
sanction for it. Despite this, ‘black bag' jobs have been used because they represent an invalu-
able technique in combating subversive activities of a clandestine nature aimed directly at un-
dermining and destroying our nation.”

{Church Committee, Bk. III, at 358.)

4 William C. Sullivan, Assistant Director for the FBI Domestic Intelligence Division during
the 1960s, wrote in his memoirs:

“Some agents, especially some of the younger ones, infiltrated many of the groups in spite of
Hoover's insisting to me that no agent should wear long hair, dress in jeans, or wear a beard, 1
said ‘the hell with it’ and made the decision myself to go against Hoover's dogmatic ruling.”

é% Suillivan (with W. Brown), The Bureau: My Thirty Years in Hoover's FBI 152, 158-59
(1979).)
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J. Edgar Hoover died in 1972. Documents provided to the Select
Committee indicate that the FBI resumed using undercover agents
in criminal investigations in 1972, Undercover techniques were em-
ployed in a limited fashion by FBI agents investigating subjects
who were seeking outlets for stolen property, or “fences,” and by
FBI agents investigating gambling and extortion cases. Between
January 1973 and December 1974, the FBI used undercover agents
in approximately 30 investigative matters unrelated to the gather-
ing of domestic intelligence. Most of the matters focused on stolen
property or fraud.

Under Director Clarence M. Kelley, the FBI undertook a full-
scale reassessment of its law enforcement operations. As described
by James Q. Wilson, this review led in 1975 to a new policy of
“quality over quantity”’ that abandoned previous statistical accom-
plishment measures and emphasized new objectives:

Each SAC was to set priorities as to the kinds of cases
that were important in his area and to concentrate re-
sources on them. Statistics were to be downplayed. Within
a year, the results were being felt. The total number of
pending cases declined by 23 percent and the average case-
load per agent fell from 26.1 to'19.1. . . .

There was no immediate decline in the number of pros-
ecutions or any significant decline in the number of con-
victions. . . .

The pressure on agents to keep up a certain caseload for
statistical purposes was lessened and accordingly the pa-
perwork and diversion of energy necessary to process
I%lllln)k” cases became smaller. (J. Wilson, supra page 38, at

Wilson observed, however, that Director Kelley's policy did not
produce a corresponding change in the FBI's approach to signifi-
cant cases until after 1975. The next stage was to reorganize sever-
al of the larger FBI offices in order to give higher priority to
“proactive investigations’’: investigations that created opportunities
for criminals to commit crimes, as opposed to investigations cf
crimes previously committed. Wilson described how one office im-
plemented the new policy.

Twenty-two agents were assigned to two “general crime”
squads charged with responding to victim complaints re-
garding the traditional crime clagsifications—theft, rob-
bery, kidnapping, bad checks, and fugitives. The remaining
ninety-one agents doing criminal work were assigned to
eight “target” squads concerned with consensual, extor-
tionate, and disparate crimes. The assignment of each
target squad was not based chiefly on types of crimes but
on types of offenders—businessmen, local government offi-
cials, labor leaders, the business affairs of the federal gov-
ernment, and organized crime groups. Each squad was in-
structed to search out cases involving such persons by cul-
tivating informants and pursuing leads from other govern-
ment agencies as well as by responding to citizen and
victim complaints. Each was to employ whatever federal

14-618 0 - 83 - U
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laws seemed appropriate in building a case rather than
being confined to a single crime category. The reorgeniza-
tion involved a massive shift of resources; more than sev-
enty agents who once were doing reactive or security work
were put into proactive work. As a supervisor later ex-
plained to an interviewer, “The SAC said, ‘get rid of the
crap and work the big cases.” ” (Id. at 138.)

This ‘“target squad concept”’ met substantial resistance within
the FBI, but was promoted by Director Kelley and “represented the
greatest administrative change” at the FBI field office level in
many years. (Id. at 131-32, 138-42.) -

Director Kelley’s management changes essentially coincided with
the FBI's decision in 1975 and 1976 to undertake joint undercover
operations with local law enforcement agencies under Law Enforce-
ment Assistance Administration (LEAA) grants. LEAA began an
extensive program of support for anti-fencing projects in 1974.
These projects, targeted almost exclusively against property crimes,
usually used undercover officers posing as fences seeking to traffic
in stolen goods. (See generally Criminal Conspiracies Division,
Office of Criminal Justice Programs, LEAA, Propérty Crime Pro-
gram, A_Special Report: Overview of the “Sting” Program and
Project (Jan. 1981).) Many local law enforcement agencies were en-
thusmstlc about the potential of this technique—commonly called a

“sting”—for interdicting the chain of distribution of stolen proper-
ty, but federal agencies, particularly the FBI, were initially reluc-
tant to participate as partners in LEAA-funded stings. The success
of the first FBI-assisted stings, however, sparked greater FBI inter-
est in undercover operations. -

The FBI's main contributions to the first LEAA-funded stings
were manpower and equipment, but it also frequently provided co-
operating witnesses. (See Criminal Conspiracies Division, Office of
Criminal Justice Programs, LEAA, Property Crime Projects:
Planning, Organization and Implementation 4-8 (Jan. 1981) [here-
inafter cited as 1981 Manual]) One of the benefits for the FBI was
the development of expertise in this law enforcement technique.
From the LEAA stings, the FBI “acquir{ed] substantial experience
in how to mount and execute and undercover effort in ways that
aiulzmded claims of entrapment.” (Wilson, supra page 2 note 5, at

LEAA’s anti-fencing activities included training, both in the
technical aspects of the sting (for example, operation of videotape
equipment to record the criminal transactions) and in the planning
and management of the operation. LEAA at first relied heavily on
the expertise of local law enforcement agencies with experience in
undercover operations, As the program expanded and the training
became more formalized, FBI participation increased. By August of
1976, when LEAA’s first anti-fencing manual was published, the
FBI was listed as a contnbutmg law enforcement agency with ex-
penence in storefront operations’; an FBI representative served on
the review panel for the manual. (Enforcement Program Division,
Office of Regional Operations, LEAA, Strategies for Combating the
Criminal Receiver of Stolen Goods: An Anti-Fencing Manual for
Law Enforcement Agencies 119-20 (1976).) The manual stressed sev-
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eral requirements, including that of thorough familiarity of under-
cover unit personnel with “legal and evidentiary requirements”
and with recordkeeping responsibilities:

An anti-fencing detail must be meticulous in the care of
its records and in the integrity of the procedures it follows.
. . . The paperwork of an anti-fencing unit is as important
as its field work—a point which should be clearly stressed
in orientation and re-emphasized as the unit proceeds to
work. (Id. at 37.)

The 1976 manual also underscored that ‘“the strategic targets of
the anti-fencing effort should be clearly specified in advance,” and
i;;;uggested several methods for selecting those targets. (Id. at 49-

A more extensive manual issued by the LEAA Property Crime
Program in 1981 expanded on these requirements. (See, 1981
Manual at 5-5 to 5-7 (training curriculum for undercover agents);
id. at 4-T to 4-8 (control of cooperating individuals).) The 1981
manual noted that detailed written preliminary planning “can be
the decisive difference between an effective project . . . and an in-
effective effort.” (Jd. at 2-3.) The manual also provided extensive
guidance on administrative matters, including principles of evi-
dence management, flow charts for the disposition of recorded evi-
dence and of the results of the recommended daily debriefings of
undercover operatives, and preparation of a case jacket collecting
“every scrap of information” on each target. (/d. at 3-14 to 3-24.)

In the LEAA stings, FBI agents acquired and developed skills
that the FBI later used in its own undercover operations. But de-
spite the complexity of some of the projects in which the FBI par-
ticipated as part of the LEAA program, almost all were targeted
against property crimes. Indeed, most of the central participants in
the LEAA program believed that elaborate undercover operations
were generally inappropriate for more sophisticated operations
against white-collar crime and public corruption. This belief was
reflected in LEAA’s publications. For example, a 1977 manual on
white-collar crime declared, “As a general rule, . . . undercover op-
erations which involve penetration as participants are far less val-
uable in the white-collar crime area than in other areas of criminal
investigation,” and predicted that the technique would be useful
only for “an occasional and unusual opportunity.” (Enforcement
Program Division, Office of Regional Operations, LEAA, The Inuves-
tigation of White-Collar Crime: A Muanual for Law Enforcement
Agencies 175 (1977).)

In 1979, LEAA officials remarked on the FBI's waning interest in
cooperating in agency-funded stings and attributed that develop-
ment to a reassessment of the FBI's priorities, including an in-
creased emphasis on white-collar and organized crime. (Law En-
forcement Assistance Reform, Hearings Before the Senate Comm.
on the Judiciary, 96th Cong., 1st Sess. 75-76 (1979) (testimony of
Henry S. Dogin).) In 1981 the LEAA ceased to exist,

Probably the most sustained undercover operation in the 1972-
1977 period involved the use of FBI agents to search for Weather
Underground terrorists who were fugitives. One event in the oper-
ation was described to the Senate Judiciary Committee in 1978 by



42

Attorney General Griffin B. Bell and FBI Associate Director James
B. Adams:

Attorney General BELL. Let me give you an example. . ..

‘We had the two undercover agents working with the
Weathermen. They were asked to give marksmanship
training. Mr. Adams brought it over to me for authoriza-
tion in writing. That chilled my rights, I thought, right
then, because I did not want to do it. These people have
been underground, at least one of them has been under-
ground for, I believe 4 years. So, I finally authorized him
to teach marksmanship to these people, but to do it on a
misinformation basis. [Laughter.]

They could teach them how to miss. [Laughter.]

They could teach them how to miss everytime. Fortu-
nately, within 1 month after that they were able to appre-
hend these people just before they planted a bomb in front
of a State senator’s house.

* * * * * * *

Mr. ADAMS. As Judge Bell mentioned, in that case that
was one that was so sensitive it was presented to him per-
sonally. Also, in connection with this case, recognizing the
various decisions that do come up in this area, which could
not be covered in our manuals . . . we had a U.S. attorney
specifically assigned to these undercover agents in order to
give them the daily legal guidance necessary. . . .

Adams stressed that the use of undercover agents to penetrate
the Weather Underground organization had made it possible to
‘“prevent the action taking place [when] it reached the conspirator-
ial stage.” (FBI Statutory Charter: Hearings Before the Senate
Comm. on the Judiciary, 95th Cong., 2d Sess., Pt. 1, at 45, 62 (1978).

The Department of Justice’s appropriation request for the 1977
fiscal year was the first that expressly requested funds for “under-
cover activities.,” The request was for $1,000,000, and that sum, ex-
clusive of employees’ salaries, related expenses and equipment, was
in fact appropriated for fiscal year 1977. In that fiscal year the ¥BI
conducted 53 undercover operations in which the operations were
managed and funded solely by the FBI. The FBI also participated
in several joint local-federal undercover operations financed with
LEAA funds. Between 1976 and April 1978, there were 20 such
LEAA-funded joint operations. During this period, undercover oper-
ations in which the FBI participated were aimed at stolen property,
organized crime, and political corruption.

Between fiscal year 1977 and today, the appropriations for and
ilse of undercover operations have increased substantially, as fol-
ows:

Year Appropriations ';gg]rg%:x?s[
Fiscal year 1977 $1,000,000 53
Fiscal year 1978 3,000,000 176
Fiscal year 1979 3,000,000 238

Fiscal year 1980 3,000,000 kit
Fiscal year 1981 4,500,000 463
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During that period, the undercover technique was used in inves-
tigations of white-collar crimes, political corruption, personal and
property crimes, and racketeering crimes.

II. GUIDELINES ON CRIMINAL INVESTIGATIONS OF INDIVIDUALS AND
ORGANIZATIONS

On December 2, 1980, Attorney General Benjamin R. Civiletti
issued the Attorney General’'s Guidelines on Criminal Investiga-
tions of Individuals and Organizations (the “Criminal Investigation
Guidelines”}.5 Just as he was to do with the Undercover ‘Guidelines
when they issued one month later, Civiletti stated that the Crimi-
nal Investigation Guidelines essentially “reaffirm current investi-
gative practices of the FBI.” (Criminal Investigation Guidelines 1.)

In announcing the Criminal Investigation Guidelines, Civiletti
made another statement important to the Select Committee’s study
of undercover policies and practices. After observing that “the FBI
has the authority and responsibility to investigate all criminal vio-
lations of federal law not exclusively assigned to another federal
agency,” he stated that the standards and requirements set forth
in the Criminal Investigation Guidelines govern all criminal inves-
tigations by the FBI, specify the circumstances under which any in-
vestigation may be begun, and dictate the permissible scope, dura-
tion, subject matter, and objectives of any investigation. Thus, the
guidelines would apply today to FBI investigations of all categories
of crime involved in the various undercover operations chosen by
the Select Committee for review: political corruption, white-collar
crime, sacketeering, and personal and property crimes.

The following is a summary of the principal provisions of, togeth-
er with brief comments on, the Criminal Investigation Guidelines.

A. “An investigation may be opened when there are facts or
circumstances that reasonably indicate a federal criminal vio-
lation has occurred, is occurring, or will occur. This
standard . . . does require specific facts or circumstances indi-
cating a violation.” The guidelines refer only to what is re-
quired to open an investigation. They say nothing about what
is required to expand an existing investigation to cover a new
type of criminal conduct, new persons as targets, or a new geo-
graphic area. Further, the term “investigation” is undefined.

B. “Where the factual basis for an investigation does not yet
exist, but some response appears to be warranted to an allega-
tion or other information concerning possible illegal conduct,
these Guidelines also permit the limited step of conducting a
preliminary ‘inquiry.’ Inquiries as a general rule should be less
intrusive and of shorter duration than full investigations.”

1. Inquiries are thus defined simply as being, “as a gen-
eral rule,” different from full investigations. But neither

5 The Criminal Investigation Guidelines are reprinted in Appendix D to this report.
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“full investigation” nor ‘“investigation” is defined any-
where in the guidelines,

2. Because no indication appears anywhere as to when
the “gensral rule” applies, the guidelines permit an in-
tczl.uiry to be as intrusive as, and as long as, a full investiga-
ion.

3. The guidelines specify that mail covers, mail openings,
nonconsensual electronic surveillance, and other tech-
niques specified in 18 U.S.C. §§2510-2520 “shall not be
used during an inquiry’’; but they clearly permit the use of
undercover techniques, even though there is no reasonable
indication, or any indication at all, that a crime has been,
is being, or will be committed.

C. The FBI supervisor authorizing an investigation must
ensure ‘‘that the facts or circumstances meeting the standard
of reasonable indication have been recorded in writing.” This
does not restrict inquiries.

D. In “sensitive criminal matters” (which include any al-
leged criminal conduct by a public official, by a religious orga-
nizations, by a primarily political organization, or by the news
media), the FBI office opening the investigation must in writ-
ing notify FBI Headquarters and ‘“the United States Attorney
or an appropriate Department of Justice official as soon as
practicable after commencement of the investigation.”

E. For consensual monitoring of conversations (that is, where
at least one party to the conversations consents in advance to
have the conversation recorded):

1. advance authorization must be obtained from the Spe-
cial Agent in charge (“SAC”) and from the appropriate
United States Attorney, except in exigent circumstances,
to monitor telephone conversations; and

2. “advance authorization must be obtained from the Di-
rector or Associate Director of the Office of Enforcement
Operations or a Deputy Assistant Attorney General in
charge of the Criminal Division, except in exigent circum-
stances,” to monitor nontelephonic conversations.

F. The special agent conducting an investigation must main-
tain, “periodic written or oral contact with the appropriate fed-
eral prosecutor.” The guidelines do not dictate any minimum
content for such reports; any maximum period permitted with-
out the making of such a report; any specification of how to
determine the identity of the “appropriate federal prosecutor’’;
or reporting requirements in cases where, as in Abscam, pros-
ecutors from several districts are involved and require prompt,
accurate information.

G. The guidelines provide for informational investigations of,
as opposed to investigations of crimes committed by, racketeer-
ing enterprises. These informational investigations may
employ any lawful investigative technique that the guidelines
permit for a full criminal investigation. This includes under-
cover techniques.

H. The guidelines state that they “‘are not intended to, do
not, and may not be relied upon. to create any rights, substan-
tive or procedural, enforceable at law by any party in any
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matter, civil or criminal, nor do they place any limitations on
otherwise lawful investigative and litigative prerogatives of the
Department of Justice.”” Thus, even egregious violations of the
guidelines by a special agent will not, by that fact, support dis-
missal of a prosecution or compensation for an injured person,
even if that person is innocent of any wrongdoing.

III. GuipELiNEs oN FBI Use oF INFORMANTS AND CONFIDENTIAL
SOURCES

On December 15, 1976, Attorney General Edward H. Levi issued
a set of guidelines entitled Use of Informants in Domestic Security,
Organized Crime, and Other Criminal Investigations (the “Levi
Guidelines”).® On December 2, 1980, Attorney General Benjamin R.
Civiletti issued a revised set of guidelines governing the FBI's use
of informants. The revised set, which is still in force, is called the
Attorney General's Guidelines on FBI Use of Informants and Confi-
dential Sources (the “Informant Guidelines”).”

The outline that follows describes important portions of both. sets
of guidelines. Several significant differences are expressly noted.

A. General provisions

The introductory portion of the Levi Guidelines

1. expressly states that, because the use of informants ‘“may
involve an element of deception and intrusion into the privacy
of individuals or may require government cooperation with
persons whose reliability and motivation may be open to ques-
tion,” the use of informants “should be carefully limited.”” The
current Informant Guidelines, while reiterating the dangers
that informants pose, omit the statement that the use of infor-
mants should be carefully limited.

2. expressly requires that “special care be taken ... to
minimize their use.” The current Informant Guidelines omit
that requirement.

3. expressly states that the use of an informant “imposes a
special responsibility upon the FBI when the informant en-
gages in activity where he has received, or reasonably thinks
he has received, encouragement or directions for that activity
from the FBL"” The current Informant Guidelines reiterate
this, except that they state that use of an informant “can
impose,” rather than “imposes,” such a special responsibility.

Each of these differences suggests that the current Informant
Guidelines are in some respects more permissive than were the
Levi Guidelines, which governed during the Abscam investigation.

B. Definitions

The Levi Guidelines do not define “informant.” The Informant
Guidelines provide the following definitions:

1. “Confidential source” is a person furnishing information

to the FBI on a confidential basis, where the information has

8 The Levi Guidelines are reprinted in Appendix D to this report.
* The Informant Guidelines are reprinted in Appendix D to this report.
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been obtained as a result of legitimate employment or access to
records and is provided consistent with applicable law.

2. “Informant” is anyone else furnishing information to the
FBI on a confidential basis.

3. “Continuing basis” is providing information ‘“with some
degree of regularity.”

As noted in this report (see pages 399-400 infra), the FBI's
policy and practice, not articulated in any published guideline, is to
restrict the term “informant” even further by requiring that there
be an open 137 file on a person before he is treated as an inform-
ant.

C. Suitability of an informant

1. The Informant Guidelines require the following:

(a) Before an informant or confidential source may be used
on a continuing basis or to associate in criminal activities, the
supervisory FBI official designated by the Director must make
a written finding that he “appears suitable for such use” and
that the information or assistance likely to be obtained “is per-
tinent to authorized FBI investigative activity or law enforce-
ment responsibilities.”

(b) A finding of suitability “should be preceded by a prelimi-
nary inquiry”’ about the proposed informant or confidential
source.

(c) In determining suitability, the FBI must consider, among
other things, the nature of the matter, the seriousness of the
informant’s known and suspected crimes, the informant’s reli-
ability and truthfulness (or the availability of means to verify
information he provides), his past conformance to FBI instruc-
tions, how closely the FBI will be able to monitor and control
him, and the risk of intrusion upon privileged communications.

(d) The suitability determination must be reviewed at least
every 90 days by a field supervisor and at least annually by
FBI HQ.

(e) If the FBI learns of unsuitability, the informant’s rela-
tionship with the FBI shall be promptly terminated.

2. The Levi Guidelines required no written determination of suit-
ability. They did, however, state that the FBI ‘“should weigh’ sev-
eral specified factors when considering the use of an informant, in-
cluding:

(a) the risk that the informant may violate individual rights
or “compromise in any way the investigation or subsequent
prosecution’’;

(b) the nature and seriousness of the matter;

(c) the character and motivation of the informant, and his
proven reliability and truthfulness;

c(ld) the availability of means to verify information he pro-
vides;

(e) the ability of the FBI to control the informant’s activities;

(f) the value of anticipated information; and

(g) the value of the compensation sought by the informant.
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D, Required instructions

Under the Informant Guidelines, each informant or confidential
source must be advised:

1. that his FBI activities will not protect him from prosecu-
tion for violations of law unless the FBI has determined that
criminal activity is justified for law enforcement purposes; and

2. that under no circumstances is he to participate in any act
of violence, instigate a plan to commit criminal acts, or use il-
legal techniques.

He must be readvised at least annually and whenever there is-
reason to suspect a violation.

E. Authorized participation in criminal activity

1. The Levi Guidelines included no allowable criminal activity by
informants. The Informant QGuidelines, however, provide that
criminal activity by an informant may be authorized when:

(a) criminal conduct is necessary to obtain information or
evidence for paramount prosecutive purposes, to maintain
cov;r, or to prevent danger of death or serious bodily injury;
an

(b} the need for such conduct outweighs the seriousness of
the conduct involved.

2. Two types of criminal activities are defined:

(a) “Extraordinary” criminal conduct involves a significant
risk of violence, corrupt action by high public officials, or
severe financial loss to a victim. Authorization to participate in
extraordinary activity can be made only by an SAC in writing
and with approval of a United States Attorney. The written
authorization is then forwarded to FBI HQ and to the Assist-
ant Attorney General in charge of the Criminal Division.

(b) “Ordinary” criminal conduct is all other criminal con-
duct. Participation may be approved in writing by an FBI field
supervisor.

In approving participation in criminal activity, the FBI is re-
quired to seek to minimize the effect on innocent individuals, to
minimize the informant’s participation, to supervise closely that
participation, and to ensure that the informant does not directly
profit from his participation.

F. Unauthorized participation in criminal activity

1. If an FBI special agent learns that the informant or confiden-
tial source has participated in unauthorized criminal acitivity in
connection with an FBI assignment or in any ‘“serious
crime . . . unconnected to an FBI assignment,” the special agent
must notify the field supervisor, and the field supervisor must de-
termine whether to notify state or local law enforcement officers
and whether continued use of the informant or confidential source
is justified. The Informant Guidelines later state, and the original
Levi Guidelines stated, “Under no circumstances shall the FBI
take any action to conceal a crime by one of its informants.” This
apparent inconsistency—empowering the field supervisor to decide
whether to inform law enforcement officials, but stating that con-
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cealment of a crime is never permitted—is unresolved by other pro-
visions in the Informant Guidelines.

2. If a decision is made not to notify, or if notification is given
and the authorities are requested to delay or to forgo action, the
FBI must notify the Assistant Attorney General in charge of the
Criminal Division, and this notification must include what use will
be made of the information gathered through the violation and
whether continued use will be made of the informant or confiden-
tial source.

3. If an FBI field office learns of participation by an informant or
confidential source in “a serious act of violence,” it must notify FBI
HQ, and a determination of continued use must be approved by a
“senior” official at FBI HQ after consultation with the Assistant
Attorney General in charge of the Criminal Division.

G. Use of informants and confidential sources where legal privileges
or news media involved

1. The Informant Guidelines provide that lawyers, doctors,
clergymen, and members of the news media may be used as infor-
mants or confidential sources only upon written approval by the
Director or by an official at FBI HQ designated by him, with notice
to the Assistant Attorney General or his designee.

2. Any such person used as an informant or confidential source
must be advised that in seeking information the FBI is not request-
ing or advocating any breach of any legal obligation or confiden-
tiality. If, nevertheless, any such person offers to provide such in-
formation, the offer cannot be accepted unless the supervisor deter-
mines that serious consequences, such as physical injury or severe
property damage, would ensue from rejection. When such informa-
tion is spontaneously provided, in circumstances that are not “seri-
ous consequences,”’ the information is required to be recorded and
not to be used in the conduct of the investigation.

H. Compensation for informants and confidential sources

The Informant Guidelines provide that:

1. the FBI may pay an informant reasonable amounts of
money or provide other lawful consideration or expenses. No
payment ‘“‘shall be conditioned on the conviction of any partic-
ular individual,” except for a published reward; and

2. in investigations of serious crimes or ‘“‘the expenditure of
extensive investigative resources,” compensation may exceed
$25,000. “The Attorney General shall be informed of any such
extraordinary payment as he deems necessary.”

I Creation of enforceable rights

The Informant Guidelines expressly state that they create no
right enforceable at law and place no limit on otherwise lawful pre-
rogatives of the Department of Justice.
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1IV. GuipsLinEs FOorR FBI UNDERCOVER ACTIVITIES
A. Origins

The Undercover Guidelines were issued by the Attorney General
on January 5, 1981, to take effect on or about February I, 1981.8

B. Definitions

The Undercover Guidelines define an undercover operation as
any investigative operation in which an undercover employee is
used. They define an undercover employee as any employee of the
FBI, or of another law enforcement agency working under the
FBI's direction and control in a particular investigation, whose re-
lationship with the FBI is concealed from third parties in the
course of the investigation by the maintenance of a cover or alias.

“Employee” is not defined in the Undercover Guidelines. FBI of-
ficials informed the Select Committee, however, that “employee” is
interpreted to mean a full-time salaried employee of the FBI or of
another federal, state, or local law enforcement agency. The term
is also sometimes applied to a person who is the owner of a private
business who agrees to assist the FBI by providing cover for an FBI
operation, even though he is not technically an employee. The
Select Committee was told that in almost every case where such a
private proprietary is being used to assist the FBI, there is also an
actual FBI undercover employee in some part of the operation, so
that the Undercover Guidelines would apply even in the absence of
the private business owner.

Various provisions of the Undercover Guidelines refer to “coop-
erating private individuals,” ‘“‘cooperating person,” and “cooperat-
ing individual,” but do not define those terms. The relationship be-
tween those and a “confidential source,” as defined in the Inform-
ant Guidelines, is nowhere described.

C. Authorization of undercover operations

1. Two categories of undercover operations can be authorized

only by the Director or by an Assistant Director designated by him.

(a) The first category consists of operations that must be ap-

proved by the Director or by an Assistant Director because of

the commitment of a specified amount of money or because of

the proposed duration of the operation. Such approval general-

ly is required if the operation will require more than %£1,500 for

property, supplies, services, equipment, or facilities; will last

more than six months; or will involve the expenditure of more
than $20,000.

(b) The second category consists of operations that must be
approved by the Director or by an Assistant Director because
of “sensitive circumstances.” Sensitive circumstances are de-
fined to include possible corrupt action by public officials or po-
litical candidates; activities of religious or political organiza-
tions; activities of a foreign government or of the news media;
commission of a serious crime; interference with various confi-
dential relationships (such as attorney/client, physician/pa-
tient, clergyman/penitent, media person/source); the possibil-

8 The Undercover Guidelines are reprinted in Appendix D to this report.
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ity that an undercover employee or cooperating individual will
be required to give sworn testimony in an undercover capacity;
a significant risk of violence or physical injury; and a signifi-
cant risk of financial loss to an innocent individual.

2. All other undercover operations may be approved by an SAC
of a Field Office upon his written determination that other guide-
lines issued by the Attorney General have been satisfied; that the
proposed undercover operation is an effective means to obtain evi-
dence or necessary information; that there is no present expecta-
tion that sensitive circumstances will arise, that the operation will
last for more than six months, or that expenditures will exceed
$20,000; and that the operation “will be conducted with minimal
intrusion consistent with the need to collect the evidence or infor-
mation in a timely and effective manner.”

D. Procedure for approval where the director or designated assistant
director is involved

1. In these undercover operations, the SAC applies to FBI HQ for
approval of the “establishment, extension, or renewal of the under-
cover operation.” The guidelines state that, if “FBI HQ recom-
mends approval,” it must forward the application to the Undercov-
er Operations Review Committee (“UORC”), which, if it approves,
forwards the application to the Director or to a designated Assist-
ant Director.

FBI officials informed the Select Committee that “FBI HQ,” as
used in this context, has been interpreted to effect the following
procedure: The application is sent to two offices in FBI HQ: the rel-
evant substantive section (for example, the white-collar crime sec-
tion) and the Undercover and Selective Operations Unit. Personnel
of each of these offices review the application and consult with law-
yers in the FBI Legal Counsel Division, as needed. The application
will be forwarded to the Undercover Operations Review Committee
only upon the written approval of the relevant substantive section
chief. He, therefore, has veto power. If he does approve, the appli-
cation—either in its original form or as amended to satisfy him—is
fogvlviarded, together with a covering memorandum from him, to the
UORC.

2. The application must be in writing and must include the fol-
lowing:

(a) A description of the operation, including the “particular
cover to be employed”’ and any informants or other cooperat-
ing persons; a description of the “particular offense or criminal
enterprise under investigation, and any individuals known to
be involved”; and an estimate of the operation’s duration.

(b) A statement of the circumstances justifying the operation
(generally including reasonable indication of criminal activity
and why this type of operation is considered effective) and
showing that the applicable guidelines have been satisfied, that
the operation is an effective means of obtaining evidence or
necessary information, and that it “will be conducted with
minimal intrusion consistent with the need to collect the evi-
dence or information in a timely and effective manner.”

(c) A statement of proposed expenses.
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{d) A statement that the United States Attorney or Strike
Force Chief “concurs with the proposal and its objectives and
legality.”

E. Undercover operations review committee

Paragraph F of the Undercover Guidelines provides for an Un-
dercover Operations Review Committee, ‘“‘consisting of appropriate
employees of the FBI designated by the Director, and attorneys of
the Department of Justice designated by the Assistant Attorney
General in charge of the Criminal Division, to be chaired by a des-
ignee of the Director.” Because of that lack of specificity regarding
the UORC’s composition, and because the guidelines do not de-
scribe UORC procedures, the Select Committee interviewed six rep-
resentatives of the FBI and of other components of the Department
of Justice and obtained the following information.

On August 14, 1978, the FBI's Legal Counsel Division recom-
mended the creation of a committee to review undercover oper-
ations. In a memorandum dated September 6, 1978, Director Wil-
liam H. Webster authorized the creation of the UORC.

The UORC began meeting in the fall of 1978. It had seven voting
members, all from the FBI: (1) the deputy assistant director in
charge of the organized crime section and of the white-collar crime
section; (2) the deputy assistant director in charge of the personal
and property crimes section, of the civil rights and special inquiry
section, and of the terrorism program section, or his designated
representative; (3) the chief of the white-collar crime section; (4) the
chief of the organized crime section; (5) the chief of the personal
and property crimes section; (6) a representative from the FBI's
legal counsel division; and (7) a budget representative from the ad-
ministrative services division. The chairman was the deputy assist-
ant director in charge of the organized crime and white-collar
sections.?

The voting membership of the UORC increased in the summer of
1979. Some undercover operations, including Operation Frontload,
had had problems, and the Department of Justice (“DOJ”’) was con-
sidering forming its own, separate review committee frora which
approval would be required before any FBI undercover operation
could commence. The FBI personnel were concerned that inordi-
nate delays and objections would result, so the FBI and the DOJ
agreed that three DOJ representatives would become voting mem-
bers of the UORC. The three new members were (1) the chief of the
DOJ’s public integrity section, (2) the assistant chief of the DOJ’s
organized crime section, and (3) the assistant chief of the DOJ’s
fraud section. An eleventh voting member has since been added: a
representative, from the FBI's technical services division, with ex-
pertise regarding the relevant contract law (for example, the laws
and rules governing FBI leases of buildings and governing con-
tracts with informants). A special assistant to the assistant attor-
ney general in charge of the criminal division was added as a non-
voting member. At various times, FBI or DOJ representatives with

9Francis M. Mullen, Jr, was the initial chairman serving until September 1979. Oliver B.
Revell was the chairman from September 1979 until after Abscam’s covert stage ended on Feb-
ruary 2, 1980, Floyd Clarke is the current chairman.
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particular expertise or a particular interest in issue attend UORC
meetings, but they do not have votes.

Paragraph F(b) of the Undercover Guidelines provides that the
UORC may recommend approval of an undercover operation “only
upon reaching a consensus,” and the Select Committee asked the
FBI officials to describe the de facto meaning of “consensus.” Sev-
eral points emerged.

First, the UORC chairman can singlehandedly prevent any pro-
posal from being recommended for approval. He can, for example,
send the proposal back for clarification or amendment; and he can
simply veto a proposal on the basis of funding problems or on the
basis of other problems he believes to be dispositive. No other
member of the UORC has such a veto power.

Second, as long as the chairman, the section chief of the section
sponsoring the proposal (for example, the white-collar crime sec-
tion), and all three DOJ representatives concur, a proposal will be
recommended for approval, even if those five members are not
joined by a sixth member so as to constitute a majority. Any dis-
senting UORC members, however, may submit a written dissent
and may meet with the Director or with an assistant director to
discuss the matter. Moreover, if a technical expert voices a prob-
lem, the UORC will recommend contingent approval, and the pro-
posal will not be forwarded to the Director until the problem has
been researched and a solution has been approved by the chairman
of the UORC.

Third, if any of the three DOJ members of the UORC opposes the
proposal, Paragraph F(5)(a) of the Undercover Guidelines requires
that approval be withheld until the assistant attorney general in
charge of the criminal division has been informed and has consult-
ed with the Director. If the Director then wishes to approve the
proposal and the assistant attorney general does not, the latter
may, if he wishes, seek a decision from the Deputy Attorney Gener-
al or from the Attorney General.

When the UORC meets to consider an application for an under-
cover operation, written minutes of the UORC meetings are pre-
pared. The meetings are held on alternate Tuesdays, unless there
is no proposal or too many members are unavailable. Occasionally,
the chairman calls ad hoc meetings. If the UORC recommends ap-
proval of the application, the UORC prepares a written statement,
pursuant to Paragraph F(4) of the Undercover Guidelines, “ex-
plaining why the undercover operation merits approval in light of
the anticipated occurrence of such sensitive circumstances.” The
seven itemized factors in Paragraph F(3) of the Undercover Guide-
lines are not used as a checklist, either by the UORC in its delib-
erations or in the written approval statement prepared by the
UORC. (It should be noted that UORC approval is required for any
proposal falling within Paragraph AQ)#)-(g) or Paragraph G of the
Guidelines, but a written statement under Paragraph F(4) is not re-
quired for proposals falling within Paragraph A(1){f)-(g) and with-
out Paragraph B.)

Paragraphs D through F of the Undercover Guidelines expressly
state that the various specified procedural and substantive require-
ments, including those involving the UORC, apply to “the estab-
lishment, extension, or renewal of an undercover operation’’; but
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“extension’”’ and “renewal’” are undefined terms. Accordingly, the
Select Committee asked the FBI officials to describe the circum-
stances, if any, in which the detailed procedures required by the
Undercover Guidelines for commencing an undercover operation
would be required for modifying an existing undercover operation.
The officials stated that the FBI has chosen to interpret both “ex-
tension” and ‘“renewal’ as referring only to time considerations,
not to substantive scope considerations or targeting considerations.
Thus, the FBI has interpreted the term “‘extension” to be utterly
redundant, having the same meaning as ‘“‘renewal.” Nevertheless,
the FBI officials stated, the FBI does perform all of the steps re-
quired to commence an undercover operation whenever there is a
“significant deviation” from an existing, previously approved un-
dercover operation. Further, the FBI officials stated that a “signifi-
cant deviation” occurs when there is a “‘change in the basic thrust
of the operation or in the pattern and type of criminal activity
being investigated.”

It is unclear what provision in the Undercover Guidelines the
FBI relies upon for its “significant deviation” test, since that lan-
guage does not appear in the Undercover Guidelines. Paragraph M
of the Undercover Guidelines requires the SAC to “consult with
Headquarters. . . if an undercover operation is likely to involve
one of the circumstances listed in Paragraphs A and B and either
(a) the SAC’s application to FBIHQ did not conternpiate the occur-
rence of that circumstance, or (b) the undercover operation was ap-
proved by the SAC under his own authority.” Paragraph M(2) re-
quires the SAC in those circumstances, but only in those circum-
stances, to submit a written application for an amendment of the
original application. Thus, the geographic scope, subject-matter
scope, and identity and number of targets could change dramatical-
ly without making Paragraph M apply. Therefore Paragraph M
cannot be the basis for the “significant deviation” test.

The Select Committee then asked whether the FBI’s definition of
“significant deviation” would include the following situation: The
FBI sets up a storefront fencing operation to buy hijacked liquor;
after it has operated for a while in that manner, a hijacker who
does not know the store is an FBI proprietary says to the undercov-
er agent that the police chief is going to want payment for “protec-
tion” of the store. Can the agent tell the hijacker to bring in the
police chief for a bribe payment?

The FBI officials stated that a police chief is not a “public offi-
cial” within the FBI's interpretation of Paragraph B(a) of the Un-
dercover Guidelines, so that no “sensitive circumstance” would
exist and bring the full approval process into play. They further
stated that ‘‘public official” and other Undercover Guidelines
terms are interpreted differently when used in conjunction with
those guidelines than when the very same terms are used in con-
junction with other guidelines or internal FBI documents. For ex-
ample, “public officials” does include police chiefs in the FBI's
“bribery guidelines.” 19 Also, a state legislator is not a public offi-

10 These “bribery guidelines” are a discreet set of confidential guideiines designating the FBI
official who must approve the offer of a bribe to a “public official"—generally, the more impor-
tant the public official, the more senior the FBI person who can approve.
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cial under the Undercover Guidelines, but is a public ofﬁc1al under
the bribery guidelines.

The FBI officials then stated that, even with the mayor inserted
into the hypothetical, the altered mrcumstance in the ex1st1ng
storefront operation would not constitute a “significant deviation”
requiring resubmission to FBI HQ, the UORC, and the Director, be-
cause an investigation of one individual, rathel than of a patt;ern
or series of criminal activities, is not an “operation’ as that term,
used in the Undercover Guidelines, has been mternally 1nterpreted
by the FBL In sum, the FBI has internally defined ‘extension,”

“operation,” and “public official” in a manner that makes each of
those terms redundant, exceedingly narrow, or inconsistent with
usage in other vuldehnes and documents.

F. Approval by director or designated assistant director

Either the Director or designated assistant director may approve
an operation recommended by the UORC; but conly the Director
may approve an operation if there is a significant risk of violence
or physical injury to an individual or if the operation will be used
to infiltrate a group under investigation as part of a domestic
security investig:ition.

G. Duration of operation

An undercover operation may continue no longer than six
months, unless within that time it is reauthorized; the reauthoriza-
tion must be by the Director or by an assistant director in all cases.

H. Authorization of participation in otherwise illegal activities

No FBI official may authorize an undercover employee or a coop-
erating individual to participate in illegal activities except (1) “to
obtain information or evidence necessary for paramount prosecu-
tive purposes,” (£) to maintain cover, or (3) to prevent, or to avoid
the danger of, death or serious bodlly injury.

Because this is a “sensitive circumstance,” an undercover oper-
ation in which this type of activity may occur requires approval by
the Director or by an assistant director after review by the Under-
cover Operations Review Committee; and, if the otherwise illegal
activity involves a significant risk of violence or of serious injury,
the Director’s approval must be obtained. Any SAC, however, can
provide “emergency authorization to commit or engage in any oth-
erwise illegal activity.” An SAC also may approve, even in the ab-
sence of an emergency, partlclpatlon in the purchase of stolen or
contraband goods or in a “nonserious misdemeanor.”

I. Authorization of creation of opportunities for illegal activity

The guidelines for these operations are basically as fc''~ s

1. Entrapment should be scrupulously avoided.

2. The corrupt nature of the activity must be reasonably
clear to potential subjects.

8. There must be a reasonable indication that the undercover
operation will reveal illegal activities.

4. The nature of any inducement in view of all circumstances
must be justified.
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The guidelines provide that inducements may be offered to par-
ticular individuals, even if there is no reasonable indication that
those particular individuals have engaged, or are engaging, in the
illegal activity that is under investigation, in any of three circum-
stances:

(1) if specifically authorized in writing by the Director;

(2) if the UORC has determined, “insofar as practicable,”
that there is a reasonable indication that “the individual is en-
gaged, has engaged, or is likely to engage in illegal activity of a
similar type”; or

(8) if the UORC has determined, “insofar as practicable, that
the opportunity for illegal activity has been structured so that
there is reason for believing that persons drawn to the oppor-
tunity, or brought to it, are predisposed to engage in the con-
templated illegal activity.”

J. Monitoring and control of undercover operations

The Undercover Guidelines provide for FBI consultation periodi-
cally during an operation with the designated representative of the
Department of Justice and for consultation with representatives of
the Department of Justice when serious legal, ethical, or policy
questions are considered or when an unforeseen sensitive circum-
stance arises.

K. Emergency authorization

The Undercover Guidelines allow an SAC to approve the initi-
ation of emergency undercover operations to protect life or sub-
stantial property, to apprehend or to identify a fleeing offender, to
prevent the hiding or destruction of physical evidence, or to avoid
other grave harm when grounds exist on which authorization could
be obtained under these guidelines; but written application for ap-
proval must be submitted to FBI HQ within 48 hours after the
emergency authorization.

L. Investigative interviews

Paragraph K of the Undercover Guidelines provides, “Notwith-
standing any other provision of these guidelines, routine investiga-
tive interviews that are not part of an undercover operation may °
be conducted without the authorization of FBIHQ. . . . These in-
clude so-called ‘pretext’ interviews, in which an FBI employee uses
an alias or cover identity to conceal his relationship with the FBL”
The guidelines do not define “routine investigative interviews” or
“pretext” interviews or distinguish them from ‘“inquiries,” from
“Investigations,” or from “operations.”

M. Crimes by undercover agents

FBI officials confirmed to the Select Committee that the Under-
cover Guidelines do permit, under Paragraphs B(1), G(a) and N, the
commission of serious crimes (including crimes of violence), inter-
ference with an attorney-client privilege, and interference with
other privileges by FBI undercover employees. The Undercover
Guidelines give no indication of what factors will justify the use of
violence, the commission of a crime, or interference with a privi-
leged relationship.
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CHAPTER SIX-—THE ABSCAM OPERATION: AN EXAMPLE
OF THE BENEFITS AND RISKS OF A LONG-TERM, COM-
PLEX FBI UNDERCOVER OPERATION AND A DEMON-
STRATION OF THE NEED FOR MODIFICATIONS TO EXIST-
II\{IG %TATUTES, GUIDELINES, AND OPERATIONAL PROCE-
DURES

This Chapter extensively examines various aspects of the under-
cover operation 