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I. INTRODUCTION 

Child abuse and neglect cases are usually initi
ated when a report of suspected abuse or neglect is 
rued pursuant to the reporting laws that have been 
enacted in every state. 1 When a report of child 
abuse or neglect is received, a designated agency 
within the state, nonnally the state department of 
social services or child protective services, enters 
the case, conducts an investigation, and upon mak
ing a fmding of child abuse or neglect, offers pro
tective and counseling services to the child and his 
family.2 Temporary emergency custody of the 
child may also be sought before or after a fonnal 
report is made. 

As a result of its investigation, the social ser
vices department may choose to bring a petition in 
the juvenile court to ha'Y'e the child declared 
abused or neglected within the state's defmition of 
those terms. Concurrently, the local district attor
ney may decide to rue charges against the suspect
ed abusive or neglectful parent or guardian under 
the state's criminal statutes.3 Typically the state 
will be represented in these proceedings by its 
district attorney, the social services department by 
its own attorney or by the city or county attor
ney, and the parents or guardians of the child by 
private or court-appointed counsel. It seems logical 
that the child, a central fig'ure in the entire process, 
needs to be adequately represented.4 The child 
is entitled to a spokesman and an advocate who 
can totally, unequivocally, and actively pursue his 
rights «ad his interests.s 

Recognizing this need, most states have enacted 
statutes that provide representation for the child 
who is the subject of an abuse or neglect proceed
ing. The Federal Child Abuse Prevention and 
Treatment Act of 1974, as amended, serves as an 
impetl.ls to the enactment of such legislation.6 To 
qualify for a state grant under Section 4bl(l) of 
the Act, a state must " ... provide that in every case 
involving an abused or neglected child which re-

suIts in a judicial proceeding, a guardian 'ad litem 
shall be appointed to represent the child in such 
proceedings ... 7 

During the past several years, the question of 
who should represent the child in' abuse and ne
glect .proceedings has received increasing attention. 
Some commentators believe that a guardian ad li
tem should represent the child, while others argue 
that independent legal counsel should do so. Still 
others believe the child needs both a guardian ad 
litem and independent counsel. The responsibility 

I of each of these differs: the guardian ad litem uses 
his independent judgment to determine the best 
interests of the child, whereas legal counsel advo
cates for his client what the client detennines is in 
his own best interests. The role and responsibilities 
of the representative in a child abuse or neglect 
proceeding have also received consideroble atten
tion, and training programs and materials are being 
developed by interested professionals to guide and 
assist the person who is appointed to represent the 
child. 

This report discusses the role of the repres::nta
tive in child abuse and neglect proceedings and. 
focuses on the issues of who should represent the 
child and how effective representation can be ac
complished. State statutes providing for represen
tation are compared, and studies evaluating the 
effectiveness of the representation are discussed. 
Infonnation on training materials is included in an 
appendix to the report. 

Some of the terminology used in this review 
may be ideosyncratic to a partiCUlar source and 
not generally accepted in practice throughout the 
country. The individual author's terminology was 
used and footnoted rather than modified by the 
reviewer. For clarification of any particular tenn, 
see the original source. 
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II. WHO SHOULD REPRESENT THE CHILD? 

A. The Nature of the Proceedings 

Once a report of suspected child abuse or ne
glect is received and an investigation completed, a 
petition may be flled in the juvenile court.s Al
though jU(~i.~jal procedures vary from state to state, 
juvenile court i'roceedings can involve as many as 
five separate hearings.9 The first is the advisory 
hearing, at which time the respondent, who is 
usually a parent, foster parent or guardian, is for
mally notified of the allegations contained within 
the petition and is informed of his rights. The 
second is the setting, at which a mutually conve
nient date and time are set to debate the allega
tions. The third is the adjudicatory hearing. At the 
adjudicatory hearing, the only issue to be resolved 
is whether the respondent's behavior or the child's 
condition falls within the state's legal definition of 
child abuse or neglect. At the conclusion of the. 
adjudicatory hearing, if the court decides that the 
child has not been abused or neglected, all legal 
proceedings cease. If, however, it is determined 
that the child has been abused or neglected, the 
juvenile court will order a dispositional hearing to 
determine to whom custody of the child should be 
awarded or whether the child should remain in the 
home, and what treatment should be offered to 
the child and his parents. The fifth possible hear
ing is a proceeding to obtain temporary custody of 
the child, which may be initiated at any point. 
Often temporary custody is sought when a child 
protective agency first becomes aware that a child 
may be the victim of abuse or neglect and it is 
believed that the child is in danger if left in the 
home while the subsequent investigation and legal 
detenninations are made. The purpose of the hear
ing ie to determine whether the child's safety is 
presently in jeopardy and if so, to remove the 
child and place him in a more secure environment 
until a legal disposition has been reached. 

B. The Need for an Independent 
Representative 

As a child abuse or neglect case proceeds 
through these stages in the jUdicial process there 
are usually at least three attorneys involved: the 
judge the attorney for the parents or respondent 
and the attorneY: for the petitioner. I 0 At one time 
it was thought that this collection of legal exper
tise more than adequately represented the child's 
interests. However, an analysis of the roles and 
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responsibilities of these attorneys shows that they 
cannot fully represent the interests of the child 
and that there is a clear and demonstrable need to 
provide the child with independent representation 
in abuse and neglect proceedings. 

In most states the petitioner in a case of child 
abuse or neglect is the local department of social 
services. The petition is filed by the local depart
ment on behalf of the child believed to have been 
abused or neglected. The person who actually pre
sents the petition and case to the court is tno city 
or county attorney or corporation counsel. Argu
ably, because the local department has filed the 
petition on behalf of the child, the city or county 
attorney represents the child's interests and those 
interests are therefore adequately represented. 
Realistically they are not because, in an increasing 
number of jurisdictions, the city or county attor
ney is simply regarded as a conduit into the courts 
for the local department of social services. I I Once 
the attorney presents the petition to the juvenile 
court he aSsumes a quasi-prosecutorial role. His 
primary emphasis is not the independent repre
sentation of the child's inter~sts; it is an attempt 
to establish, with the requisite burden of proof, 
the allegations contained within the petition. The 
establishment of the respondent's culpability and 
the protection of the child's interests are not the 
same. 12 

The respondent's attorney also cannot inde
pendently represent the interests of the child. In 
most child abuse and neglect cases, the respondent 
who is accused of abusing or neglecting the child is 
his parent or guardian. l3 It is the responsibility of 
the parents' attorney to represent his clients' inter
ests. In an abuse or neglect proceeding the attor
ney has, as his primary obligation to his clients, 
the duty to seek a finding most satisfactory to the 
parents and this translates itself most often into a 
position that no abuse or neglect has occurred. l4 

The stigma attached to a parent as a "child 
abuser" is one which the advocate must seek to 
prevent in his clients' best interests-despite the 
consequences to the child. l 5 Therefore, given the 
nature of a child abuse or neglect proceeding, the 
child's interests are often in direct conflict with 
the parents' interests, and the parents' attorney 
would be unable to represent effectively both the 
parents and the child. 
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The judge in the juvenile c6urt also cannot ade
quately represent the interests of the child even 
though it is the court's responsibility to insure that 
the child's safety and interests are fully pro
tected. 16 The judge is placed in the awkward posi
tion of not only protecting the child's :llterests, but 
also w'ei,ghing both sides of the argument and ren
dering rm equitable decision based upon the merits 
of the case. Impartiality is lost if the judge be
comes an active advocate for th~ child. To resolve 
this dilemma an independent third party should be 
appointed to represent and protect the child's 
interests. By relieving the judge of this responsi
bility abuse of discretion is less likely. 

Most commentators today agree that a child 
who is the subject of an abuse or neglect proceed
ing needs an independent representative, but there 
is some disagreement over who the representative 
should be. Some commentators believe that the 
traditional guardian ad litem can adequately repre
sent the child's interests. Others argue that the 
child not only needs independent legal counsel but 
&Iso that a constitutional right to counsel can be 
inferred from court decisions. State law reflects 
the controversy-almost all states recognize the 
need for an independent representative but state 
laws vary on the appointment of attorneys 'and 
guardians ad litem to represent the child. 

To understand the controversy, it is necessary 
to examine the role and responsibilities of both 
the traditional guardian ad litem and legal counsel 
and to analyze the advantages and disadvantages of 
these representatives for the child who is the sub
ject of an abuse or neglect proceeding. 

C. The Guardian Ad Litem 

The concept of a guardian ad litem dates back 
to the early Roman and English common law 
systems, under which such guardians were appoint
ed for the protectllon of infants or incompetents 
involved in specific court proceedings. 1 7 Histori
cally, a guardian ad litem was appointed by the 
court to represent a child named as a defendant. 
Conversely, the court appointed a "next friend" 
to represent the child as a plaintiff. 1 8 The adver
sarial role that the guardian ad litem historically 
assumed is not the guardian's role today in a child 
abuse or neglect case because, in these proceed
ings, the child is neither the plaintiff nor the re
spondent. 

In a child 'abuse or neglect proceeding, the 
court must insure that the child's safety and inter
ests are fully protected. The court has the option 
of appointing a third party to help protect the 
child's interests. The third party may be a guardian 

ad litem. 19 This temporary transfer of the court's 
responsibility designates the guardian ad litem as 
an officer of the court, responsible not only to the 
child but to the court as well.2 0 

The guardian ad litem in the case of child abuse 
or neglect has been described as an advocate.21 

His role is to make an independent evaluation as to 
what is tnlly in the child's best interests, both in 
terms of the present situation and also for long
term planning.22 Traditionally, the distinction 
between the guardian ad litem and the legal coun
selor has been that the former uses his indepen
dent judgment in determining the "best interests" 
of his ward, while the latter represents for his 
client what the client determines to be in his own 
best interests. 23 

The role and responsibilities of the guardian ad 
litem in a child abuse or n<:glect case have been 
more fully described in the following way: 

The guardian ad litem is a "special guard
ian" temporarily appointed to protect the 
child's interests. As a special guardian, the 
guardian ad litem is legally obligated to do 
everything within his power to insure a 
judgment that is in the child's best interests. 
Conversely, it is the court's obligation to 
insure that the guardian ad litem actively 
protects and promotes the child's best 
interests. If for some re~on the guardian 
ad litem does not pursue and protect the 
child's interests, it becomes the duty of the 
court to intervene and to reassume those 
responsibilities. Furthermore, if the child's 
interests are compromised as a result of the 
guardian ad litem's neglect, the guardian 
may be punished and held responsible for 
any damages sustained by the child. The 
court remains the child's ultimate legal 
guardian and must continuously monitor the 
third party's performance. 

As a special guardian, the guardian ad 
litem's duties are both temporary and 
limited in scope. He has no powers or duties 
prior to his appointment or after the case 
has terminated. Conversely, the child does 
not have either the legal capacity to waive 
the appointment or the unilateral right to 
dismiss his guardian. The guardian ad litem 
has no right to interfere with the child's 
person or property, nor the power to bind 
the infant or his estate. He is not the child's' 
legal guardian, nor is he the child's 
trustee.24 

Traditionally, there was no requirement that 
the person appoin ted by the court to act as the 
guardian ad litem be an attorney . 



In fulfilling thft role of advocate for the child, 
the guardian ad litem assumes four functions. He 
is: 

1) An investigator whose task it is to 
ferret out all of the relevant facts; 2) an 
advocate whose task it is to insure that all 
the relevant facts are before the court at all 
hearings; 3) a counsel whose task it is to 
insure that the court has before it at the 
dispositional hearing all the available 
options; and 4) a guardian in the simplest 
sense of the word, whose task it is to insure 
that the child'S interests are fully pro
tected.25 

To carry out these functions the guardian ad 
litem must collect all reports, evaluations, and 
records and be able to assess the thoroughness of 
the investigation in regard to the child's interests. 
When all the investigatory data are compiled, the 
guardian ad litem must integrate the data and 
determine whether there is a present danger to the 
child; if the child's injuries or the parent's' behavior 
can be classified as child abuse or neglect under 
state law; and what physiclll, psychological, and 
developmental needs the child has.26 If the child 
is in danger in his home environment, the guardian 
ad litem may request that the court order tempo
rary custody or protective custody until judicial 
proceedings have been completed and a fmal dis
position has been made. 

The guardian ad litem assumes an active role in 
judicial proceedings. In most states he has the 
option of examining and cross-examining both the 
petitioner's and the respondent's witnesses.27 The 
guardian ad litem may also have the option of ex
amining his own witnesses, and introducing his 
own reports and evaluations. At the close of the 
proceedings, the guardian ad litem is given the op
portunity to make recommendations to the court. 
A court is under no obligation to accept the re
commendations of the guardian ad litem. The 
degree to which a court will accept them rests 
upon the guardian ad litem's ability and willing
ness to explore the complexities of the problem, 
to develop his own expertise, to conduct his own 
investigation, and upon his ability to articulate to 
the court the reasons for his recommendations.28 

The appointment of a guardian ad litem to 
carry out these responsibilities and functions in 
child abuse and neglect proceedings is an attempt 
to insure that the best interests of the child will be 
analyzed and presented to the court for considera
tion. While some commentators feel that the tradi
tional guardian ad litem is an adequate representa
tive for a child,29 others argue that the child has a 
need for and a constitutional right to legal counsel 
in abuse and neglect proceedings.30 
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D. The Right to Counsel 

In 1967 in the case of liz re Gault, the United 
States Supreme Court ruled t.hat a child is entitled 
to certain constitutionally guaranteed safeguards 
when its liberty is endangered.31 One of the rights 
enumerated is the right to independent representa
tion by counsel. Because Gault expresses a very 
strong belief in the importance of counsel in our 
judicial system, its holding may be capable of ex
tension beyond its stated limitations.3 2 Some 
commentators feel that the right to counsel identi
fied in the case is independent of the type of inter
est being protected and will eventually be expand
ed beyond those cases where liberty hI at stake.33 
The holding of Gault was prompted by the grave 
consequences of juvenile court adjudi,cations of 
delinquency and it has been argued that its reason
ing applies to child abuse and neglect proceed
ing5.34 

A recent analysis of case law suggests that a 
right to counsel for children in abuse proceeding5 
can be inferred from .related cases.35 Courts have 
recognized that a child is an independent human 
being with the right to articulate his own int\~rests 
in matters affecting his custody -and the quality of 
his life.3 6 As such, he should be represented by 
counsel, because the child's interests may be dis
tinct from any other party's.37 It has been h,eld 
that in a case concerning the custody of a fost.er 
child, where it appears that there is a significallt 
conflict of opinion concerning what is in the best 
interests of the child, independent representationl 
for the child is required.38 The right of a child to 
independent representation in termination of pa
rental rights proceedings has also been recog
nized.39 

A few courts have recognized a right to counsel 
for the child in dependency and neglect cases. The 
Court of Appeals of New York has stated that, al
though no statute so provides, in the absence of 
the most extraordinary circumstances, the familY 
court should direct the appointment of a Law 
Guardian in pennanent neglect cases to protect 
and represent the righl.,s and interests of the 
child.40 A federal district court also held that the 
Alabama child custody procedure violated the due 
process clause of the Constitution because the pro
cedure did 'not provide for the appointment of 
independent counsel to represent a child in a ne
glect proceeding.41 The court stated that the 
Alabama law was similar to the Arizona juvenile 
delinquency law challenged in Gault and that 
much of the reasoning of the Gault·case applies to 
a neglect determination proceeding. 
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E. The Need for Legal Counsel 

Whether or not it is judicially recognized that a 
child who is the subject of an abuse or neglect pro
ceeding is entitled to the benefits of independent 
counsel, several commentators believe that the na
ture of these proceedings necessitates representa
tion by legal counselor li guardian ad litem who is 
an attorney: 

"It is the author's belief that representa
tion for children who halve been abused, ne
glected, or deprived is just as compelling as it 
is in juvenile d.elinquency cases. In fact, it 
would seem to be ludicrou.s to suggest that 11 

child is entitled to and nt,eds independent 
representation in cases in which his liberty is 
endangered, but is not entitled to and does 
not need representation in cases in which his 
life and mental health are endangered. Advo
cacy and independent representation for 
children who have been abused, neglected or 
deprived is an integral part of any good child 
abuse system."42· . 

Several reasons have been articulated to sup
port the position that the child's representative 
should be an attorney. One argument focuses on 
the traditional distinctions in the functions that 
the two representatives are required to perform. 
It has already been stated that the responsibility 
of the guardian ad litem' is to use his independent 
judgment to determine the best interests of the 
child, whereas the responsibility of an attorney is 
to advocate for his client what the client deter
mines to be in his own best interests.43 Therefore, 
the appointment of a lay guardian ad litem rather 
than an attorney gives the child who is old enough 
to express his desires no assurance that his wishes 
will be articulated or taken into consideration. The 
guardian must make an independent determination 
as to whether the child's wishes are in fact in the 
child's best interests. 44 One author states: 

Children have very real and legitimate 
feelings and are entitled to have those feel
ings respected. At minimum, this requires 
procedures which insure that the child has 
meaningful input into the process which 
determines his future. Since it is the judicial 
process which ultimately makes such a deter
mination, the child needs someone to serve 
effectively as an advocate for his wishes and 
feelings in the judicial forum. Such a func
tion is best performed by an attorney acting 
in the traditional role of an advocate in an 
adversary context.4 5 

This position has been disputed and the ratio
nale has been criticized. It is not clear that the ap
pointment of a guardian ad litem would hamper 
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or frustrate meaningful input from the child as to 
his feelings and desires.46 The court can ask the 
guardian ad litem, as part of his duties as an officer 
of the court, to ascertain and articulate the desires 
of the child. More important, an abused or neglect
ed c!1ild's desires to return home should, in certain 
circumstances, be· frustrated. 47 The concern has 
been expressed that in child abuse and neglect pro
ceedings strict adherence to traditional ethical con
cepts of advocacy might ultimately result in ex
posing a child to further and more serious in
jury.48 The possibility of this happening today 
appears minimal, because it has been recognized 
that effective advocacy in child abuse and neglect 
proceedings requires an attorney to depart from 
the traditional legal role: 

Counsel for the child in a neglect or abuse 
proceeding occupies a position substantially 
different from that in which a lawyer nor
mally fmds himself in oIDer litigations, since 
he is not required to take an adversary posi
tion. He is not called on either to prosecute 
or defend, but rather to insure that there is 
presented to the court all relevant facts 
necessary to adjudication and dispositi.on, 
and to exert his efforts to secure an ultimate 
resolution of the case which, in his judg
ment, will best serve the interests of his 
client.49 

Several other reasons have been expressed to 
support the position that the child's representative 
should be an attorney who is skilled in represent
ing children. In a proceeding in which the social 
services agency and the respondent are represented 
by legal counsel, the child should have a represen
tative with equal skills to act as his spokesman. As 
the juvenile court becomes more formalized and 
procedures and rules become more structured, an 
active advocate for the child must have the ability 
to understand and to manipulate the legal system 
ill',:?, this in tum would seem to dictate the need for 
a lawyer serving in this role. s 0 He could bring to 
this task all the usual toois of an attorney: knowl
edge of the applicable law, an ability to make a 
thorough investigation and a capacity to present 
the pertinent facts logically a.nd to argue his 
client's position forcefully and persuasively. 5 1 The 
lawyer could protect the child and the whole 
process from arbitrary action and prejudice. He 
would also be available for pursuing appellate re
view, if warranted, and for any subsequent rehear
ing of the case.S 2 A guardian ad litem is unsuitable 
if he is not an attorney because he may be un
aware of many procedures available to protect the 
legal rights of the child.S 3 

The advocate must also be able to discuss with 
the child the law and the alternatives open to the 



child, and have the ability to explain clearly to 
him exactly what is happening in the courts.54 

The argument has also been raised that al· 
though a lay guardian ad ijtem can perform impor
tant functions, it is unlikely that courts would give 
to the guardian the right to settle or concede a 
judicial proceeding alleging abuse or neglect. 5 5 

But if the representative does not have this power, 
it is difficult to distinguish his role from that of 
the protective worker, unless he is a lawyer who 
can represent the child's legal rights and filter
ests.56 

The controversy concerning the representative 
may also be influenced by a movement toward im
proved representation for the child. A few com
mentators have suggested an expanded role for the 
child's advocate and these responsibilities may re
quire the skills of an attorney. For example, one 
family court judge has suggested that children 
should be made actual parties to any litigation in
volving custody, and that the guardian ad litem for 
a child should be free to summon witnesses, avail 
himself of pre-trial discovery, cross-examine, offer 
evidence, present oral and written argument to the 
court, and to appeal decisions of the court if such 
decisions are felt to be adverse to the best in terests 
of the child.5 7 

State legislation may also require the represen
tative to perform specific functions that can best 
be performed by a legally trained advocate. A few 
statutes provide that the guardian ad litem has an 
affirmative obligation to insure a proper investiga
tion, to examine and cross-examine the peti
tioner's and respondent's witnesses, to introduce 
his own evidence and own witnesses, and to make 
recommendations at the close of each hearing. 5 8 

In spite of the arguments that the representa
tive needs the skills of an attorr:.ey, it has also been 
asserted that there is no indication that an attor
ney would better serve the child's interests than 
some other person appointed as guardian ad litem. 

Child abuse and neglect is a complex 
maze of medical pathology, psychiatry, so
cial work, legalese, and common sense. An 
attorney may have expertise in legalese, but 
does not necessarily have the necessary ex-
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pertise in medical pathology, psychiatry, so
cial work and common sense. Every guardian 
ad litem must have access to legal expertise, 
but it does not follow that every guardian ad 
litem should be an attorney.59 

F. Model Acts 

These conflicting views concerning who should 
represent the child are also found when one ex
amines model acts and enacted legislation. 

The Draft Model Child Protection Act suggests 
that a child should be represented by an attorney 
who also serves as. the child's guardian ad litem: 

(a) Any child who is alleged to be 
abused or neglected in a juvenile court [fam
ily or other similar civil' courtl proceeding 
shall have independent legal representation 
in such proceeding. If independent legal re
presentation is not available, the court shall 
appoint counsel to represent the child .at 
public expense. The attorney representing a 
child under this section shall also serve as the 
child's guardian ad litem unless a guardian ad 
litem has been appointed by the appropriate 
court:60 

The comments to the section state that the par
ents of the child are often represented by counsel 
in these proceedings and since the interests of the 
parent and child may \~onflict, it is important that 
the interests of the child in a safe home environ
ment also be represented. The guardian should be 
an attorney so that he is aware of the many proce
dures available to protect the child.6 1 

The idea of legal counsel for neglected and de
pendent children also finds support in other wodel 
acts, such as the Model Child Abuse and Neglect 
Reporting Law;62 the National Conference of 
Commissioners on Uniform State Laws, Uniform 
Juvenile Court Act §26(a)(1968); National Coun
cil on Crime and Delinquency, Model Rules for 
Juvenile Courts Rule 3, 13, 39 (1960); National 
Council on Crime and Delinquency, Standard Ju
venile Court Act § 19 (1959); and W. Sheridan, 
Legislative Guide for Drafting Family and Juvenile 
Court Acts § 25 (I 969).63 
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III. STATE LEGISLATION PROVIDING REPRESENTATION FOR THE CHILD 

In order to be eligible for grants from the Na
tional Center on Child Abuse and Neglect, the Fed
eral Child Abuse Prevention and Treatment Act re
quires states to appoint a guardian ad litem to 
represent the child in every abuse and neglect case 
which results in a judicial proceeding.64 The regu
lations implementing the act state that the guard
ian ad litem need not be an attorney, but that the 
representative may be an attorney charged with 
the presentation in a judicial proceeding of the evi
dence alleged to amount to the abuse and neglect, 
so long as his legal responsibility includes repre
senting the rights, interests, welfare, and well-being 
of the child.65 

Most states have enacted legislation that pro
vides representation for children who are the sub
ject of abuse or neglect proceedin[1,1!.66 Twenty 
jurisdictions require the appointment of a guardian 
ad litem to represent the child but do not specify 
any further qualifications for appoin tmen t. 67 
Eleven other states expressly provide that the 
guardian ad litem must be an attorney.68 

Nine. states require that legal counsel be ap
poin ted to represent the child in abuse and neglect 
proceedings.69 At least one state provides for the 
appointment of both a guardian ad litem and legal 
counsel to represent the child.70 

Several states have specific conditions or re
quirements in their statutes providing for legal 
counselor a guardian ad litem. For example, in 
Illinois, unless the guardian ad litem is an attorney, 
the minor must be represented by counsel) 1 III 
Vennont the court may appoint a guard.ian ad 
litem or counsel.72 In Wyoming and Connecticut 
any attorney representing a child also serves as the 
child's guardian ad litem unless a separate guardian 
ad litem has been appointed by the court.7 3 

Only one state, Connecticut, further specifies 
the qualifications of the appointed representative. 
The Connecticut statute requires aPl20inted coun
sel to be knowledgeable about the needs and pro
tection of children.74 

Several states also specify in their legislation the 
persons who can and cannot serve as the represen
tative for the child. For example, California pro
vides that the probation officer or social worker 
who mes the petition shall serve as the child's 
guardian ad litem.7 5 Tennessee law states that a 
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party to the proceedi.tlg or his employee or repre
sentative shall not be appointed as the guardian ad 
litem for the child.76 North Carolina prohibits the 
appointment of a public defender as guardian ad 
litem.77 Wisconsin law states that the guardian ad 
litem shall not be the same as counsel for the 
alleged abuser or neglector or any governmental or 
social agency involved.7 8 South Carolina requires 
that counsel for the child shall in no case be the 
sanle as counsel for the parent, guardian, or other 
person subject to the proceeding or any govern
mental or social agency involved in the proceed
ings.79 

The right to representation created by state law 
may be either absolute or discretionary.80 Thirty
eignt jurisdictions require that a representative for 
the child be ap{,ointed in all abuse or neglect pro
ceedings.81 Sixteen other states have only discre
tionary statutes that empower but do not mandate 
courts to appoint a guardian ad litem or legal 
counsel when it appears to them that this would be 
in the child's interests, or when oth~rwise needed 
to promote fairness and justice. 8 2 

Only a few jurisdictions define in their statutes 
the duties and responsibilities of the appointed re
presentative. North Carolina provides one of the 
most detailed descriptions of these responsibilities: 

The duties of the guardian ad litem shall 
be to make an investigation to detennine the 
facts, the needs of the child, and the re
sources available within the family and in 
the community to meet those needs; to ap
pear on. behalf of the child in the juvenile 
proceedings and to perfonn necessary and 
appropriate legal services on behalf of the 
child in order to present the r~levant facts to 
the court at the adjudicatory part of the 
hearing and the possible options to the court 
at the dispositional part of the hearing; to 
serve the child and the court by protecting 
and promoting the best interests of and the 
least detrimental alternatives for the child 
at every stage of the proceeding until for
mally relieved of the responsibility by the 
court; to appeal, when deemed advisable, 
from an adjudication or order of dispOSition 
to the Court of Appeals ... 8 3 

The Colorado statute also sets forth the respon
sibilities of the guardian aglitem: 



The guardian ad litem shall be charged in 
general with the representation of the child's 
interests. To that end he shall make such fur
ther investigations as he deems necessary to 
ascertain the facts, talk with or observe the 
child involved, interview witnesses and the 
foster parents of the child, and examine and 
cross-examine witnesses in both tb,e adjudi
catory and dispositional hearings and may 
introduce and examine his own witnesses, 
mue recommendations to the court con
cerning the child's welfare, &ltd participate 
further in the proceedings to !:he degree 
necessary to adequately represent the 
child. 84 

B 

Although few state legislatures have chosen to 
deftne the duties of the child's representative by 
statute, these responsibilities may be found in ad
ministrative regulations or be defined by judicial 
decisions. 

At least one state expresses in its law the re
sponsibility of the court to ensure effective repre
sentation for the child. The Ohio statute provides: 

The court shall require such guardian ad 
litem to faithfully discharge his duties, and 
upon his failure to 40 so shall discharge him 
and appoint another.as 

• 

• 

• 



• 

• 
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IV. EVALUATION OF REPRESENTATIVES 
AND SUGGESTIONS FOR IMPROVEMENTS 

Few studies have ~en conducted to determine 
the effectiveness of persons who are appointed 
pursuant to state laws to represent children in 
abuse and neglect proceedings, but the reports that 
do exist have prompted some commentators to 
suggest improvements and alternatives to the pre
sent systems. 

In 1962 the New York Family Court Act estab
lished a system of Law Guardians to represent all 
children not represented by private counsel and in 
1970 the legislature amended the act to require 
notice of the right to counsel to all children in
volved in abuse proceedings.,86 The New York 
Assembly Select Committee on Child Abuse con
ducted a three-year investigation to evaluate the 
effectiveness of the law in operation which culmi
nated in the Child Abuse Report published in 
April 1972.87 The committee's primary conclu
sion concerning counsel for the child was that in 
many political subdivisions of the state, the Law 
Guardians had failed to protect and represent the 
interests of the child adequately. 

The committee found the Law Guardians inef
fective, in most instances, in the investigation and 
presentation of abuse cases. It also discovered a 
significant difference in the quality of perfor
mance of these lawyers in urban and nonurban 
areas of the state. The effectiveness of the urban 
Law Guardians, who were generally attorneys of 
the Legal Aid Society, was found to be under
mined by heavy caseloads and the lawyers' "insti
tutional bent." These Law Guardians also repre
sented children in delinquency actions, which 
created a bias on their part toward trying to pre
vent removal of the child from his home-a bias 
that had been wrongly carried over into abuse pro
ceedings. The committee found that many Law 
Guardians performed no pretrial investigations, 
collected little evidence and played a passive, 
watching role during the court proceedings, except 
to make occasional recommendations to the judge. 

The committee's evaluation of the operation of 
the Law Guardian system in the nonurban subdivi
Dion of the state was more favorable. In a number 
of these areas, attorneys conducted active pre-trial 
investigations and played a forceful part at pro
ceedings. However, these effective attorneys repre
sented only a minority of all Law Guardians and 
the report concluded that the Law Guardians as a 
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group had failed to assume a role of active repre
sentation. 

The committe:e's response to these fmdings was 
not to propose ways to improve the effectiveness 
of the Law Guardians, but instead, to suggest that 
in each county a full-time Children's Attorney be 
appointed with rc~sponsibility for the effective in
vestigation and pl:esentation of all child protective 
cases. The Children's Attorney would be a special
ized public prosecutor and a "necessary party" to 
all abuse proceedings. He would represent the peti
tioner, the state, land its subdivision-not the chil
dren themselves, although his purpose would be 
"the protection ()f children and the community 
through justice an,d due process." The Law Guard
ian would remain the child's attorney, despite the 
committee's prior findings regarding their ineffec
tiveness. Although the Children's Attorney bill was 
approved in both houses of the legislature, it was 
subsequently vetcled by Governor Nelson Rocke
feller. 88 

In 1977 a guardian ad litem program was initi
ated in King County; Washington, to provide re
presentation for children in abuse and neglect pro
ceedings.89 The program is part of the juvenile 
court administrative structure, and its' purpose is 
to provide judges. with a considered, thoughtful 
recommendation on what should' be planned for 
the child, based on the guardian's independent 
investigation of the facts. The program was deve
loped to overcome the prohibitive cost of lawyers' 
fees and to provide a more thorough social investi
gation than most lawyers were equipped to under
take.90 The persons who serve as guardians ad 
litem are trained volunteers from the community 
and their sole flmction is to determine which 
course of action would be in the child's best inter
ests. Attorneys pr-ovide legal training for the volun
teers and consultation on individual cases, and 
represent the program at adjudicatory and other 
hearings where the guardian's recommendation on 
the child's intere:sts is likely to be seriously con
tested. 

Although t!le program has been operating for 
only two years, program management believes that 
it has successfully demonstrated the practicability 
of using concerne:d citizens to promote the inter
ests of dependent childrt':1l.91 Among the factors 
it identifies as accounting for the program's suc-



cess are the high value placed OIl the program by 
judges, the training provided fo'c volunteers, and 
effective legal consultation and representation. 
The project is cost-effective sin.ce it is financed 
from savings made by not hirinm attorneys to act 
as guardians ad litem. Although it is encouraging 
that this type of volunteer lay ·,guardian ad litem 
program can be organized succe!lSfully and receive 
favorable evaluations, such a p:rogram raises two 
issues previously discussed: whelther a child can be 
adequately represented by a lay guardian ad litem 
whose sole function is to detennine the best inter
ests of the child, and whether lmy representative 
who is So closely tied to the juvl~nile court is inde
pendent and objective enough to represent ade
quately the interests of the child .. 

In 1979 the Regional Institute of Social Welfare 
Research released the results of a study concerning 
representation for children in abuse and neglect 
proceedings.92 The purpose of the study was to 
evaluate how states were meeting the guardian ad 
litem mandate of the federal Child Abuse Preven
tion and Treatment Act and the results were based 
on the responses of judges having jurisdiction over 
juvenile matters. 

In the eight states surveyed, ~Ittorneys served as 
guardians ad litem in over three-fourths of cases in 
which representation was provided.9 3 Social 
workers accounted for slightly more than ten per
cent, concerned citizens around Beven percent, and 
law students approximately three percent. How
ever, the federal mandate to appoint a guardian ad 
litem in every abuse and neglect case which results 
in a judicial proceeding was not realized.94 Among 
the states with an explicit mandatory statutory 
provision to appoint a representative in every case, 
slightly more than fifty percent of the judges indi
cated the appointment of a guardian ad litem in 
c .... ery case. This compared to approxj.mately one
third of the judges among the states which either 
did not have a statutory provision or which made 
the appointment discretionary. 

The report indicates that ma.ny judges do not 
believe that representation for the child should be 
mandatory in all abuse and neglect proceedings, 
but instead believe that it sho'Uld be within the 
court's discretionary powers to make the deter
mination regarding the appointm.ent and retention 
of the guardian ad litem. 9 5 Almost sixty percent 
of the judges felt that appointment in abuse cases 
should be at the court's discretion and over sixty 
percent indicated the need for the court's discre
tionary powers in appointing guardians ad litem 
in neglect cases. 

Over seventy percent of tht: judges felt that 
attorneys ~ho served as guardians ad litem in their 
courts were adequately prepare d and knowledge-
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able in the area of child abuse and neglect. 96 How
ever, over ninety percent felt that training in the 
area of child abuse and neglect needed to be pro
vided to attorneys who served as guardians ad 
litem.97 

The judges viewed social workers as the most 
likely alternatives to attorneys as guardians ad 
litem.98 Social workers represented slightly more 
than forty percent of the total responses judges 
gave. Concerned citizens accounted for over 
twenty percent, law students around eighteen per
cent, and close relatives just under fifteen percent. 

D'rawing upon the findings of the study, the re
search staff felt it necessary to develop a guardian 
ad litem model that would lend itself to local 
implementation and fulfill the mandate of the 
federal act.99 The model suggests that an attorney 
is needed to represent the child in adjudicatory 
and dispositional hearings, but that highly trained' 
volunteers can be used to perfonn many pre-court 
activities. The volunteers can also act as consul
tants in the dispositional stage and in post-disposi
tional activities. 

The report also suggests that in or:der to provide 
a guardian ad litem in every abuse and neglect case 
which results in a judicial proceeding, and to pro
vide for the representation of the child's rights, 
interests, welfare and well-being, it is necessary to 
develop a more comprehensive and coherent ap
proach to guardian ad litem programs. 100 A pro
posed model for a Guardian Ad Litem Office is 
presented, in which salaried attorneys would serve 
as guardians ad litem assisted by para-legal aides 
and trained volunteers. The responsibility for the 
child would rest with the attorney but the aides 
would perfonn many of the pre-court and post
disposition tasks under the attorney's supervision. 
The office would be quasi-independent. It might 
become a branch of the office of the attorney 
general but it would not become a branch of the 
court nor of the public social agency that provides 
protective services to children. 1 0 1 

Another suggestion to improve representation 
for the child that has been made by several com
mentators involves the use of child protection 
teams to offer assistance to the child's representa
tive and suggestions for the disposition of a child 
found to be abuse d or neglected: 102 

Many lawyers who are appointed as guard
ian ad litem have little knowledge of the 
complex problems of child abuse and ne
glect, have had little experience in the juve
nile court and have little knowledge of the 
physical, psychological and developmental 
aspects of children. The guardian ad litem 

• 

• 

• 



• 

• 

• 

----._-----------------

does have the option and should utilize the 
expertise of other professionals who have 
this knowledge. If a child protection team is 
currently functioning within the commun
ity, the guardian ad litem is free to make full 
use of their expertise.! 03 

Depending on the community and the circum
stances of individual c~es, these child protection 
teams will include a representative from the de
partment of social services, the local law enforce
ment agency, a physician, a psychiatrist, a lawyer, 
and a representative of the local court with juve
nile jurisdiction. 1 04 The object of these teams is 
to provide tlie child with the full range of social, 

medical, legal, and psychological services needed 
to detennine whether the child has been abused or 
neglected and then to develop the proper progno
sis and plan for treatment. 1 os The team's collec
tive expertise can provide valuable guidanl=e. to the 
guardian ad litem who represents the child. 1 06 

It has also been suggested that persons who re
present children in abuse and neglect proceedings, 
whether they be lay guardians ad litem or attor
neys, need further training in child abuse and ne
glect in order to be effective representatives. l 0" 
An appendix to this report includes a list.of train
ing manuals and handbooks that have been devel
oped to meet this need. 

V. SUMMARY 

Almost all commentators today agree that a 
child who is the subject of an abuse or neglect.pro
ceeding needs an independent representative to 
protect his rights and interests. However, there is 
disagreement as to whether the child should be 
represented by a traditional guardian ad litem or 
legal counsel. State law reflects this controversy
although most states have statutes mandating 
representation for the child, the states vary con
cerning whether a guardian ad litem or legal coun
sel is required. 

The role and responsibilities of the guardian ad 
litem and legal counsel in child abuse and neglect 
proceedings have been described and commenta
tors' arguments concerning the advantages and dis
advantages of each have been set forth. Most argu
ments support the position that the child's repre
sentative should be legally trained . 
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Little research on actual representation has 
been conducted, but the reports that do exist are 
not encouraging. The Johnson report indicates 
that the federal mandate to provide representation 
for all children who are the subject of abuse or 
neglect judicial proceedings is not being fully real
ized. The New York study implies that even if chil
dren are being represented, the representation 
might be ineffective. 

These reports suggest that there is a need for 
further study to determine whether representatives 
are actually being appointed and if the representa
tives are providing effective advocacy for children. 
Such research should also indicate what changes 
can be implemented to improve representation for 
the child in abuse and neglect proceedings. 
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Brown, J., and Greenhouse, L. Approaching the 
Bench: A Practice Book for Connecticut Pro
tective ~ervices, 1978. 

Chamberlain, M.R. New Hampshire Handbook on 
Legal Rights for Abused/Neglected Children. 
(Undated). 

Ciccolella, J.B., Ed. Legal Representation ot the 
Maltreated Child. Denver: National Association 
of Counsel 'for Children, 1977. 

Ciccolella, J.B., and Edinburg, E. A Study ofColo
rado Law and Procedure in Dependency and 
Neglect Proceedings. Denver: National Associa
tion of Counsel for Children, 1979. 

Faulkner, S.R., Ed. Child Abuse_and Neglect Pro
cedures Manual for Hennepin County. Minne
apolis: Hennepin County Attorney's Office and 
Hennepin County Community Services Depart
ment, 1978. 

Gale, M.R., Ed. Practice Manual far Law Guard
ians in the Family Court of the State of New 
York. New York: Legal Aid Society of New 
York,1976. 
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Goldner, J .A. Child A buse and Neglect and the 
Law: Cases and Materials for Attorneys and 
Law Students. Iowa City: Region VII Child 
Abuse and Neglect Resource Center, 1979. 

Harlow, F. de G. Vermont Juvenile Court Practice 
Manual for Use in Nondelinquent Proceedings. 
Rutland, Vt. (Undated). 

McGovern/ P.I. Child Abuse and Neglect-a South 
Dakota Law Guide. Vermillion, S.D.: Univers
ity of South Dakota School of Law, 1977. 

New Jersey' Department of Public Advocate. Of
fice of the Public Defender Law Guardian Re
presentation ManuaL Trenton. (Undated). 

State Bar of Texas. Child Abuse and Protective 
Services in Texas. Austin, 1976. 

State Bar of Wisconsin. Children in Court-Their 
Rights and Remedies. Madison, 1979. 

Support Center for Child Advocates, Inc., and the 
Committee on Child Abuse, Young Lawyers 
Section of the Philadelphia Bar Association. 
How to Handle a Child Abuse Case: A Manual 
for A ttomeys Representing Children. Philadel
phia, 1978. 

Talan, T.N.; DeFrank, C.; and Gamm, S. Child 
Abuse .and Neglect Legal Handbook. Chicago: 
Child Advocate Association, 1978. 

ten Bensel, R.W. Training Manual. in Child Abuse 
and Neglect. Minneapolis: Minnesota Systems 
Research Inc., 1978. 



Appendix B 

NATIONAL PROGRAMS PROVIDING LEGAL AND TECHNICAL SUPPORT TO 
CHILD ABUSE REPRESENTATION PROJECTS 

National Legal Resource Center for Child 
Advocacy and Protection 

American Bar A&sociation 
1800 M Street, N.W. 
Washington, D.C. 20036 
(202) 331-2250 
Howard A. Davidson, Director 

National Association of Counsel for Children 
1205 Oneida 
Denver, CO 80220 
(303) 321-3963 
Donald Bross, Executive Director 

National Center for Youth Law 
3701 Linde1 Boulevard 
St. Louis, MO 63108 
(314) 533-8868 
Adrienne Volenik, Managing Attorney 
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National Center for Youth Law 
693 Mission Street, Sixth Floor 
San Francisco, CA 94105 
(415) 543-3307 
Peter Bull, Director 

American Civil Liberties Union 
Children's Rights Project 
22 East 40th Street 
New York, NY 10016 
(212) 725-1222 
Marcia R. Lowry, Director 

Children's Defense Fund 
1520 New Hampshire Ave., NW 
Washington, D.C. 20036 
(202) 483-1470 
Marian Wright Edelman, Director 
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Appendix C 

State Statutes Providing for Representation for the 
Child in Abuse and Neglect Proceedings 
(State Laws in Effect January 1, 1979) 

Alabama ~ ALA. CODE § 26-14-11 (1975). 

Alaska ~ ALASKA STAT. ch. 17, § 47.17.030(e) 
(1979); ch. 10, § 47.10.050(a) (1979). 

Arizona ~ ARIZ. REV. STAT. § 8-225(A) (Supp. 
1978). 

Arkansas~ARK. STAT. ANN. § 42-817(a) 
(1977). 

California - CAL. WELF. & INST. CODE § § 317, 
326 (West Supp. 1979). 

Colorado - COLO. REV. STAT. § 19-10-113(3) 
(Repl. 1978); § 19-3-105(4) (Repl. 1978). 

Connecticut - CONN. GEN. STAT. ANN. § 17-
38a(0(2) (SuPp. 1978). 

Delaware - DEL. CODE ANN. tit. 10, § 925(14) 
(1975). 

District of Columbia - D.C. CODE ANN. § 16-
2304(b)(2) (SuPP. 1978). 

Florida - FLA. STAT. ANN. § 827.07(12) (Supp. 
1979). 

Georgia - GA. CODE ANN. §24A-3301 (1976). 

Hawaii - HAWAII REV. STAT. § 571-24 (1976). 

Idaho -IDAHO CODE § 16-1618(a) (Supp. 
1978). 

Illinois - ILL. ANN. STAT. ch. 37, § 704-5 
(Smith-Hurd Supp. 1979). 

Indiana - IND. CODE ANN. § ·31-5.5-3-9 (Supp. 
1978). 

Iowa - lOW A CODE ANN. § 232.28 (I 969). 

Kansas - KAN. STAT. ANN. § 38-821(a) (Supp. 
1978). 

Kentucky - KY. REV. STAT. § 208.0(;0(3)(a) 
(SuPp. 1978). 
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Louisiana - LA. REV. STAT. § 14:403(G)(7) 
(1974 ). 

Maine - ME. REV. STAT. ANN. tit. 22, § 3858 
(Supp.1978). 

Maryland - MD. CTS. & JUD. PROC. CODE ANN. 
§ 3-834 (Supp. 1978). . 

Massachusetts - MASS. GEN. LAWS ANN. ch. 
119, § 29 (Supp. 1979). 

Michigan - MICH. COMPo LAWS ANN. § 
722.630 (SuPp. 1978). 

Minnesota - MINN. STAT. ANN. § 260.155 
(1971) as amended by § 260.155 (4) (Supp. 
1979). 

Mississippi - MISS. CODE ANN. § 43-21-17 
(SuPp. 1978); § 43-23-15 (Supp. 1978). 

Missouri - MO. REV. STAT. § 210.160 (Supp. 
1979). 

Montana - MONT. CODE ANN. § 41-3-401(12) 
(1978). 

Nebraska - NEB. REV. STAT. § 43-205.06(2), 
(3) (SuPp. 1978). 

Nevada - NEV. REV. STAT. § 128.100 (1975). 

New Hampshire - N.H. REV. STAT. ANN. § 
604-A: 1 a (Repl. 1974); § 462: 1 (I 968). 

New Jersey - N.J. STAT. ANN. § 9:6-8.2I(d) 
(Supp. 1979); § 9:6-8.23 (a) (1976); § 9:6-8.43 
(a) (Supp. 1978). 

New Mexico - N.M. STAT. ANN. § 32-1-27 
(1978). 

New York - N.Y. FAM. CT. ACT § 249(a) 
(McKinney Supp. 1978). 

North Carolina - N.C. GEN. STAT. § 7 A-283 
(SuPp. 1977). 

North Dakota - N.D. CENT. CODE § 50-25.1-08 
(Supp. 1977). 



Ohio - OHIO REV. CODE ANN. § 2151.281 
(Page Repl. Vol. 1976). 

Oklahoma - OKLA. STAT. ANN. tit. 21, § 846 
(B) (Supp. 1978). 

Oregon - OR. REV. STAT. § 419.494 (Repl. Part 
1977). 

Pennsylvania-PA. STAT. ANN. tit. 11, § 2223 
(a) (Supp. 1978). 

Rhode Island - R.I. GEN. LAWS § 40-11·14 
(1977). 

South Carolina - S.C. CODE § 20-10-180(A) 
(Supp. 1978). 

South Dakota -S.D. COMPo LAWS ANN. § 26-
10-12.1 (1976). 

Tennessee - TENN. CODE ANN. § 37-248 (1977 
Repl. Vol.) 

Texas - TEX. FAM. CODE ANN. § 11.10 (1975) 
as amended by § 11.10 (Supp. 1978). 

Utah - UTAH CODE ANN. § 78-3b-11 (Supp. 
1978). 

Vermont - VT. STAT. ANN. tit. 33, § 653(a) 
(SuPp. 1978). 

Virginia - VA. CODE § 16.1-266 (a). (Supp. 
1978). 

Washington - WASH. REV. CODE ANN. § 
26.44.053( 1) (Supp. 1977). 

West Virginia - W. VA. CODE § 49-6-2(a) (Supp. 
1978). 

Wisconsin-WIS. STAT. ANN. §§ 48.02(S), 
23(l)(b), (3m) (1979). 

Wyomina - WYO. STAT. § 14-3-211(a) (1978). 

American Samoa - A.S. CODE tit. 21, ch. 29, § 
2911(a)(Supp. 1978). 

Guam - GUAM CODE CIV. PRO. § 262 (1970). 

Puerto Rico - P.R. Act No. 104 of 1976, § 7. 

Virgin Islands - V.I. CODE ANN. tit. 19, § 183 
, (1976), as amended by § 183 (Supp. 1978). 
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