|W

X, T *
ey e,
RS v RS el
I ~ RO
SN S i
£ “ ES S

/28372

If you have issues vie
- o "”V"fé\)'\?—;{é‘\;"“-

r accessing this file contact us at NCJRS.gov.

é'o%/“f/ ’;

F

Think
Tank
Report

Allegations
of

Sexual
Abuse

in Child
custody &
Visitation
Situations

g

The National
Resource Center
on Child Sexual Abuse



44

ALLEGATIONS OF CHILD SEXUAL ABUSE
IN CUSTODY AND VISITATION SITUATIONS

Proceedings of a Think Tank

Huntsville, Alabama
March 4, 1989

in conjunction witp the
Fifth National Symposium on Child Sexual Abuse

128372

U.S. Department of Justice
National Institute of Justice

This document has been reproduced exaclly as received from the
person or organization originating it. Points of view or opinions stated
in_this document are those of the authors and do not necessarily

represent the official position or policies of the National Institute of
Justice,

Permission to reproduce this copyrighted material in mj-
crofiche only has been granted by

National Resource Center on
Child Sexual Abuse

to the National Criminal Justice Reference Service (NCJRS}),

Further reproduction outsid

e of the NCJRS system requires permis-
sion of the copyright owner,



14

Copyright 1990, by the National Children's Advocacy Center,
Huntsville, AL. Distributed by the National Resource Center on

Child Sexual Abuse, Alabama Branch, 106 Lincoln St., Huntsville,
AL, 35801.

Originally recorded and transcribed by Robert E. Stamper, Stamper
& Bufford Reporting Service, 112 South Side Square, Suite E,
Huntsville, AL 35801

Edited by David W. Lloyd

Printed by Golden Rule Printing, Huntsville, AL

This publication was supported by grant 90-CA-1359 from the
National Center on Child Abuse and Neglect, Office of Human
Development Services, U.S. Dept. of Health & Human Services. The
opinions expressed herein are those of the National Resource
Center on Child Sexual Abuse, but do not necessarily represent
the views of the National Center on Child Abuse and Neglect, or
the Office of Human Development Services, U.S. Dept. of Health &
Human Services.




ALLEGATIONS OF CHILD SEXUAL ABUSE
IN CUSTODY AND VISITATION SITUATIONS

Moderators: Robert E. "Bud" Cramer, Jr., Esq. 1
President, National Resource Center
on Child Sexual Abuse
106 Lincoln St.
Huntsville, Alabama

Howard Pohl, Esq. 5
Assistant State's Attorney
Chief, Sexual Battery
& child Abuse Unit
Office of the State's Attorney
for the 11th Judicial Circuit
1350 N.W. 12th Ave., Suite 500
Miami, Florida

CYCLE I

l Presenter: Linda Barker Lowrance | 7
Director of Program Services
The National Victim Center
307 West 7th St., Suite 1001
Fort Worth, Texas
Respondent: Josephine Bulkley, Esq. 13, 26
I Consultant, American Bar Assn.
Center on Children and the Law

1800 M St., NW, Suite 300
Washington, DC

Discussants: Mary Froning, Psy.D. 23, 24
5323 Nebraska Ave., NW
Washington, DC

Anna Salter, Ph.D. 24, 28
R.R. #2, Box 256 29, 30
Cornish, Vermont

Barbara Bunk,:Ph.D. ' 24
882 North Colony Rd., #2
Meriden, Connecticut

David Corwin, M.D. 25, 28
Dept. of Psychiatry 29
Washington University

School of Medicine*"
4949 Audubon Ave.
st. Louis, Missouri



Presenter:

Discussants:

11

Howard Pohl, Esqg.

Richard Ducote, Esqg.
Attorney at Law ’
Richard Ducote & Associates
650 Poydras St., Suite 2030
New Orleans, Louisiana

Sarah Lee King

Mothers' Alliance for the
Rights of cChildren

89 Beaufain St.

Charleston, South Carolina

CYCLE IT

Anna Salter, Ph.D.
R.R. #2, Box 256
Cornish, Vermont

Howard Pohl, Esq.

Special Agent Donna Pence
Tenn. Bureau of Investigation
P. 0. Box 100940

Nashville, Tennessee

Henry Plum, Esqg.
Attorney at Law

2053 Ludington Ave.
Wauwatosa, Wisconsin

Sheila Brogna, Esqg.
Attorney at Law
Children's Law Offices

114 sansome St., Suite 817
San Francisco, California

David Corwin, M.D.
Richard Ducote, Esqg.
Josephine Bulkley, Esq.

Thomas Berg, M.S.
Exec. Dir. =~ Clinical Services
National Resource Cénter

on Child Sexual Abuse
11141 Georgia Ave., Suite 310
Wheaton, Maryland

PAGE
26

27, 28
29

30

30, 37
42

37, 38

38, 40

38

39

40, 42
40
40, 41

41

A Bl B I B B Ee
I B E T B N A B S Ea & .



Presenter:

Respondent:

Discussants:

Presenter:

Respondent:

Discussants:

R 3

CYCLE III

Henry Plum, Esqg.
Attorney at Law

2053 Ludington Ave.
Wauwatosa, Wisconsin

Richard Ducote, Esqg.
Attorney at Law

Richard Ducote & Associates
650 Poydras St., Suite 2030
New Orleans, Louisiana

Anna Salter, Ph.D.

David Corwin, M.D.
Sheila Brogna, Esg.
Barbara Bunk, Ph.D.

Mary Froning, Psy.D.
CYCLE IV

Sarah Lee King

Mothers'® Alliance for the
Rights of Children

89 Beaufain St.

Charleston, South Carolina

David Corwin, M.D.

Dept. of Psychiatry

Washington University
School of Medicine

4949 Audubon Ave.

St. Louis, Missouri

Anna Salter, Ph.D.

Thomas Berg, M.S.
Mary Froning, Psy.D.'’

Richard Ducote, Esq.

PAGE

42,
50,

49,

55,
57,

58,

60,

64,
73,
75,

71,

71,
71,

72,

49

57
59

56
58

56
58
59

59

73

72
74
81

72
74
78
73
72

77



Appendix A

Appendix B

.ui

Henry Plum, Esq.
Sheila Brogna, Esq.

Special Agent Donna Pence

Benjamin Saunders, D.S.W.
Crime Victims Research
& Treatment Center
Medical University of
South Carolina
171 Ashley Ave.
Charleston, South Carolina

Howard Pohl, Esq.

Nina Kinney
Juneau, Alaska

PAGE

73, 74
80, 81

75, 79
80

76

77, 78
80

78, 80

81

83

85

|

HE BN N G B N B s

1



11

MR. CRAMER: Good morning.

Let me tell you about the format. The issue in this session
is Allegations of Child Abuse in Custody and Visitation Situa-
tions. Each presenter will be given around 20 minutes, reactors
around 20 minutes, and then there will be an additional 20 min-
utes for general discussion. The invited observers can make com-
ments about what they had heard during the two presentations.
Then, if there is time within that, we will open it up for com-
ments from the general audience as well.

This is a session where we would like to define the issuses
involved, make some comments, and then perhaps move the agenda
from here with recommendations for what to do in the future. A
number of people: presenters, reactors, and invited observers
have been involved in this subject matter intensely. Many of you
have done things in advance of this meeting that we are aware of.
We attempted to invite people that were already doing things in
the field, people that were sitting on top of information, that
could impact on our discussion of this subject matter. We looked
at the Symposium -- the speakers, the APSAC meeting, and the
National Resource Center Advisory Meeting. We looked at who we
could invite, within the people attending. We thank you for tak-
ing the time to stay over to be here on Saturday; we also thank
you general observers for taking time to be here.

Before we begin, I would like to take some time for everyone
to introduce yourself, say a little bit about your experience and
your position. We'll will start with you, Sarah.

MS. KING: I'm Sarah King. I've been on the receiving
end of the system for about six years. About two years ago I got
involved with the court watching groups of parents, protective
parents, that were going through-the system.

MR. CRAMER: Would you tell me a little bit about what you
mean by you have been going through =--

MS. KING: I would like to, but there is a court case
pending, and the parties are gagged by court order.

MR. CRAMER: . You have a court case pending very soon;
right?

MS. KING: Yes.

MR. DUCOTE: Sarah's children were sexually abused by the,

father and it's in the midst of a court battle between the states
of Virginia and South Carolina, caught between their two courts
and child protective services (CPS). The case involves a rather
clear coverup in the protective ser'vices system. It's awaiting
trial next week.
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MR. CRAMER: Richard, do you represent Sarah in that
matter? .

MR. DUCOTE: No.

MS. KING: He's been a wonderful consultant.

MR. PLUM: I am Henry Plum. My experience is that of a

former prosecutor for 14 years in the area of abuse and neglect,
and am now a private attorney. Part of my practice involves
guardian ad litem appointments. Many of these cases involve vis-
itation and custody issues. In addition, I serve as a consul-.
tant, trainer and I teach at the University of Wisconsin in the
field of Criminal Justice. My experience comes from the court-
1room and the classroom.

MS. LOWRANCE: I'm Linda Barker Lowrance. I am direct-
or of program services of the National Victims Center. Our cen-
ter represents or administers to 6,500 organizations around the
country that deal with issues of victimization, not necessarily
just sexual abuse, but also homicide, assault, child abuse, and a
variety of other types of victimization. We became involved in
the issue of sexual abuse allegations through custody disputes

when parents began calllng us for help. I will go into that fur-
ther later on.

DR. SALTER: I am Anna Salter. I am a clinical psy-
chologist. Until December I was on the full-time faculty at
Dartmouth Medical School in Psychiatry and Pediatrics. I am now
in private practice. I have a book out on treating child molest-
ers and victims and I also have several grants that I am working
on in this area: I'm developing a curriculum for training mental
health providers on how to treat sex offenders, and I'm also de-
veloping rebuttal material that can be used to refute those who
claim that all children lie. The third grant is to develop a new
treatment program which will help physical abuse in families.

DR. CORWIN: My name is David Corwin. I am a child,
adolescenti and adult psychiatrist in practice in Orinda,
California“. I have worked with sexually-abused children and
adults molested during childhood since early in my psychiatry
residency that began in 1976. During my fellowship in child
psychiatry at UCLA I specialized in working with sexually abused
children and their families. I was co-director of the UCLA
Family Support Program, a specialized treatment program focusing
on child sexual abuse. In 1981, I founded the L.A. Task Force on
interviewing sexually ‘abused children. The Task Force worked on
developing a uniform protocol for videotape recording of inter-

-

lEd note: Dr. Corwin is now with the Department of Psychiatry of
Washington University School of Medicine in St. Louis.
L 4
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views of allegedly sexually abused children. The goal was to
reduce the redundancy of such interviewing.

Since entering private practice in 1981, courts and others
have frequently sought my evaluation or review of these difficult
situations involving separated parents and suspicions or allega-
tions of sexual abuse. Over the last eight years I have looked
at 60 or 70 such cases in various capacities.

I have followed the literature on child sexual abuse allega-
tions between separated parents as it has developed. I initiated
and chaired the National Summit Conference on Diagnosing on Child
Sexual Abuse in 1985.

Particularly relevant to this meeting here today, there was
a meeting in Los Angeles in the summer of 1986, at the same time
that the California Professional Society on the Abused Children
(CAPSAC) and the American Professional Society on the Abuse of
Children ((APSAC) were initially organized, addressing false
allegations of sexual abuse and false allegations of false alle-
gations. At that meeting, we reviewed Green's article, "True
and False Allegations of Child Sexual Abuse and in Custody
Disputes."? This group of 20 to 30 clinicians experienced in
the education of such cases decided that a rebuttal article was
need-ed to help prevent misuse of Green's article.

In 1987 I chaired a task force for CAPSAC which focused on
this problem. I authored, along with four colleagues, the
article entitled "Child Sexual Abuse and Custody Disputes: No
Easy Answers."3 oOur concerns were echoed by many other experts
on child sexual abuse. We tried to stop what has happened during
the last two years, that is, oversimplification and backlash
against such allegations.

MS. BULKLEY: My name is Jo Bulkley. I am an attorney who
has worked on numerous projects with the American Bar Association
since 1980. I am presently a consultant to the ABA on child
abuse legal issues. I am taking some time off to be with my two
little kids. I have a new baby! I have written a number of
books and articles. One I am going to talk about somewhat about
is Sexual Abuse Allegations in Custody and Visitation Cases,

-

2Green, A.H. True and False Allegations of Sexual Abuse in Child

Custody Disputes. Journal of the American Academy of child Psychiatry 25, pp.
449-456 (1986).

«

3Corwin, D., Berliner, L., Goodman, G., Goodwin, J., and White, S.
Child Sexual Abuse and Custody Disputes: No Easy Answers. Journal of Inter-—
ersonal Violence 2:1, pp. 91-105 (March, 1987).
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published by the ABA, I believe, last year.%

MR. DUCOTE: My name is Richard Ducote. I am an attorney
in private practice in New Orleans. I am also on the clinical
faculty, psychiatry department, at LSU Medical School, New
Orleans.

our firm specializes in representing parents of sexually
abused children, primarily in custody situations. Typically, the
call we get is from a mother who says, "I just went to court and
there are three or four experts who said my child was sexually
abused. I went to court to try and stop visitation and ended up
losing custody," or, "I ended up losing my visitation," or, "I'm
being held in contempt of court. Can you do something?" We try
to fix those cases. We have been involved in, I guess, over 30
states now at some level or another.

I am co-author of one of the articles in the ABA book.® I
am also involved in doing training.

We also represent kids who have been sexually abused in
civil suits against the abusers. We are involved in civil mal-
practice litigation against child protective agencies and other
state agencies. We are also involved in malpractice suits
against psychologists and other physicians who have been neglect
in protecting kids.

We also have a suit in federal court in New Orleans in which
we hope to convince a jury that VOCAL® is a group that operates
in bad faith to protect child molesters. On child in particular
in Louisiana suffered as result of that.

MS. PENCE: My name is Donna Pence. I am a special agent
for the Tennessee Bureau of Investigation, assigned to the
Special Investigation Unit.

My work, basically, is in three different categories. One,
I do actual investigations, and have run into custody and vis-
itation disputes where they get involved in the criminal court
process and our agency is asked to come in and investigate the

4g. B. Nicholson and J. Bulkley (eds.) Sexual Abuse Allegations in

Custody and Visitation Cases. Washington, DC: American Bar Assn. Center on
Children and the Law, 1988.

5DuCote, R. and Harrison, D. "“Aggressive Advocacy for Parents
Protecting Children in Child Sexual Abuse Cases" in E. B. Nicholson and
J. Bulkley (eds.) Sexual Abuse Allegations 'in Custody and visitation Cases,
op. cit., pp. 246-254.

6Victims of child Abusge Laws
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allegations. Two, I act as a consultant to various agencies in
reviewing cases already underway and making suggestions as to
what they can do to either improve or get themselves out of a
mess that is already existing. ' Number three, I am the primary
law enforcement trainer for the State of Tennessee in the inves-
tigation of child sexual abuse cases.

MS. BROGNA: My name is Sheila Brogna. I am staff attor-
ney for Legal Services for Children in San Francisco. It's a
private, non-profit law firm that has been in existence for about
12 years to represent children only in non-fee-generating cases
concerning welfare.

We represent child clients in juvenile court proceedings,
domestic, relations, and related civil proceedings in the Bay
area and elsewhere.

I am also the attorney in California for Chrissy Foxworth.
MR. CRAMER: Howard Pohl is co-moderator.

MR. POHL: My name is Howard Pohl. I am chief of the
Sexual Battery and Child Abuse Unit in the Dade County State
Attorney's Office, Miami, Florida. I have been prosecuting adult
physical and sexual abuse, as well as child physical and sexual
abuse, for approximately six years.

DR. FRONING: My name is Mary Froning. I am a clinical
psychologist in private practice in the Washington, D.C. area. I
became involved in this issue because I was the therapist for the
child of Elizabeth Morgan for about two years. That prompted me
to start an organization called the Coalition Against the Sexual
Abuse of Young Children, which is an educational organization to
try to help in this area for kids who were six and under. We
publish a quarterly newsletter.

DR. BUNK: My name is Barbara Bunk. I am a clinical
psychologist from Connecticut. I have worked in the field of
child abuse for about the last seven years.

I am currently in private practice. Until last summer I
worked with Dr. Suzanne Sgroi in doing exclusively child sexual
abuse work, teaching, training, and treatment. I have co-auth-
ored chapters on children's sexual behavior as well as adult
survivor of sexual abuse. . ..

MR. BERG: My name is Tom Berg. I have been specializ-
ing in the field of child sexual abuse for the past ten years.

By training I am a marrlage and famlly theraplst. I have had the
opportunlty to work in a variety of settings, in hospital set-
tings and in CPS settings.
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For the past seven years, I have been Executive Director of
Clinical Services at The Chesapeake Institute. We have a compre-
hensive treatment program for children from age two through 18,
adults molested as children, adolescent and adult offenders and
their families.

I currently hold the same position at the National Resource
Center on Child Sexual Abuse.

DR. SAUNDERS: My name is Ben Saunders. I am on the faculty
of the Medical University of South Carolina, Department of
Psychiatry and Behavioral Sciences. I direct the family and
child programs of the Crime Victims Center there.

MR. CRAMER: Before we begin, could each person here iden-
tify yourself and tell us where you are from. We will start here
on the back row.

MS. LAWSON: I am Donna Lawson. I am a social worker from

Gainsville, Florida. I do investigations in the State Attorney's
Office.

MS. WATSON: I am Martha Watson, interested applicant.

MS. CARSWELL: Mary Carswell, Child Protective Service,
Alabama.

MR. VINCENT: My name is Frank Vincent. I am a supervisor
for the Shuttle Space Department.

MS. FRIEDMAN: I am Ginger Friedman.

DR. SMOCK: Jerri Smock, doctor and family therapist.

MS. HOWE: Barbara Howe, Columbia, Missouri.

MS. KINNEY: I am Nina Kinney. I work for the Department
of Public Safety, Juneau, Alaska.

MR. BECHER: I am Bob Becher. I work for the District
Attorney's Office, Montgomery, Alabama.

MR. HILL: I am Ron Hill. I work for the Mental Health
Center, Bloomington, Indiana.

MR. HERCH: I am Jessica Herch. I work for the Mental
Health Center in Bloomington.

MS. STEIN: I am Joan Stein; Santa Barbara, California.

MS. KLANE: My name is Linda Klane. I am a marriage and

family counselor in private practice in Los Angeles.



MS. ELLIS: I am Claire Ellis. I chair a multi-disci-
plinary task force in Philadelphia.

MS. XRININ: Tomara Krinin, New Orleans, Louisiana.
MS. TIDWELL: I am Maggie Tidwell, New Orleans, Louisiana.

MR. CRAMER: Thank you. During this we would like to know
of articles, authorities, documents. We would like to come out
of this with a list of them as well. So I will ask you to be
thinking about that, getting ready for the commentary part.

Linda, I would like for you to start.

MS. LOWRANCE: Again, I want to stress that the National
Victims Center does not see children who are abused, or children
who are allegedly abused. We are not attorneys. Basically, what
we are is an advocacy organization with information and a refer-
ral system that allows us to link victims of crime with people
who are in their locality, people who can provide services for
them. Our role is not to provide direct services to crime vic-
tims.

On an average of three to five times a day I get a call with
usually a mother on the other end of the line, and she says that,
"My three-year-old daughter is being abused and I can't stop it.
I've been in court 14 times in the past four years. I am out of
money. I have a court date next week. My attorney will not be
there to represent me. My child is forced to go visit her fa-
ther. She screams when she goes and she screams when she comes
back. It takes me weeks to settle her down. Once she is settled
down and gets back into a normal routine, then she goes back for
another visitation and she's upset again. I've lost my Jjob be-
cause I have to work on this issue. There isn't any physical ev-
idence because she has not been penetrated yet. This individual
continues to abuse her and abuse me." The mother will tell me
that she is taking the child to doctors and their investigation
or their questioning of the child indicates the child is being
abused; however, the court fails to recognize that abuse.

The court has ordered the mother to stop taking her daughter
to doctors. So, therefore, the child is not getting treatment.
She is out of money; she doesn't know where to go. She is not
represented by the attorney. My role is to help her identify her
problems and link her with individuals that can help her pursue
her case and find relief for her child.

In the scenario that I have just mentioned the problems that
we would identify are (1) that her <hild is being abused, (2) the
child protective services agency is not responding to her pleas,
(3) she has no attorney to represent her in court (4) she is in
debt and has no job, (5} she is emotionally drained and has lit-
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tle support, (6) her child is not getting treatment for her prob-
lem and she is anticipating committing a felony by taking her
child and hiding, and (7) criminal charges of sexual abuse are
not filed with local law enforcement officers because no one
called the police.

Once we have identified those problems, we try to locate
individuals who would help this mother. It may be an attorney.
However, attorneys cost money and she is possibly looking at a
$5,000 retainer before she could obtain counsel to represent her
in court next week. We may be able to call someone like Richard
Ducote, who can refer her to another attorney, but she is a week
away from a court hearing and is not able to get the time that is
needed in order to present the information to the court. Remem-
ber, the court has usually heard this evidence, or has denied the
introduction of this evidence into the court hearing. So, there-
fore, they are not really interested in her problemn.

Last April we held a meeting with eleven concerned profes-
sionals. After we had gone about a year and a half of getting
these kinds of calls, we became concerned at the National Victims
Center as to what was being done on this issue. We called many
of the people that are in this room. During that day long meet-
ing we identified problems within this issue. We also tried to
identify solutions. -We had a similar meeting to this, although
it was just the professionals who sat and talked and threw out
everything we could on the floor, dissected the problem, looked
at it, and I think came up with some very good solutions, and I
would like to share those problems and the solutions with vou.

First of all, the basic problem is the ignorance of the
issue by the professionals. Mental health workers, attorneys,
teachers, pediatricians, and child protective service workers are
not adequately trained in the issue of child abuse. The state of
the art is not sufficiently advanced to permit consistent deci-
sions. In other words, when we have cases that are presented to
all of these professionals with all the information, how do we
determine if this child is actually abused? Oftentimes we hear
that a case was unfounded. So we think, "Well, it didn't really
happen." Actually, the case may be unfounded, but the child was
actually abused. ’

Second, we discussed abuse of judicial discretion. If a
judge has decided that the evidence, including physical evidence
and testimony by a child psychologist, will not be admissible in
court, there is very little that a parent can do to have that
information submitted and looked at. It's up to the judge's dis-
cretion. Now, someone said to me the other day, "Well, they can
appeal." But, remember, most of these parents don't have the
money to appeal. They have been drained. 1It's not unusual for
them to have already spent $30,000 by the time they are back for
the hearing.

£
'
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The next problem which was identified was that there was no
accreditation for experts who testify. In reality, what does a
judge know about the individual who is coming before him and say- -
ing that the majority of children lie about being sexually _
abused, and that most of the allegations of child sexual abuse
are false allegations? This is what the judges are hearing.
What agenda do they have, or what guidance do they have, to de-
termine whether or not this individual really knows what he or
she is talking about? How many patients has this person seen?
What is his or her background? Has this person basically read
information, or has he or she actually been involved in cases?

The next problem is the failure to report child abuse to law
enforcement. Somewhere along the line we have forgotten that
children who are sexually abused are victims of a violent crime.
We have focused on keeping the family together. We have focused
on treatment for the offender. We are not locking at the crimi-
nal side of the child abuse issue. With many of the moms that I

have talked to -- one of the first questions that I ask is, " Has
it been reported to your local law enforcement agency?'" "“Oh, no,
I called CPS." The last time I looked, in every state in this

country, it is a crime to sexually assault a child, and yet law
enforcement is not getting reports of sexual abuse. In many jur-
isdictions when parents do report they are told, "Well, it's a
domestic dispute," and so parents fail to follow-up. The active
participation by law enforcement has not been as it should be.

Fifth, we have a lack of compiled data. We don't know how
many children are actually being sexually abused. We don't know
how many cases there are in this country of false allegations.
We have to admit that there are false allegations of abuse, but
we don't actually know what the numbers are. We hear different
statistics from different places. There is no central record
keeping location. We are not able to tell how many cases are
actually happening, how many are false allegations, and how many
are true allegations of abuse.

In addition to the five major problem areas, the task force
listed a variety of other problems.

(1) Again, the cost factor for parents.

(2) The blurred boundary for professionals. Blurred bound-
aries could be more for CPS and less for law enforcement. Does
one or the other investigate or do they work together on the
investigation?

(3) Untrained professionals conducting supervised visita-
tions. Oftentimes we hear about supervised visitations when the
supervisor is somecne related to the offender, or someone from an
agency that has not been trained in the issues of child abuse.
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The supervisor doesn't know what to look for. Yet these people
come into court and are a crucial part of the case.

(4) There are no hotline numbers for parents, for parent
support or information. There is the CHILDHELP Hotline, but
CHILDHELP sends them to me, and I try to send them out to you so
that you can respond to their needs. But there is no real sup-
port system that the parents can link up to. There are a couple

of good organizations around the country, but they are inundated
with calls and are overworked.

(5) The effect on the personal lives of the professional.
Therapists have been attacked. The first case that I got in-
volved in on a sexual abuse allegation happened to be the re-
verse: the dad made the allegation against mom, and Lucy
Berliner was the therapist in the case. The judge decided that
Lucy was abusing the child because she was providing therapy, and
that had an impact on her. I am sure that all of you who deal
with this issue, you are being impacted as well.

(6) There is a definite need for peer review at all levels.
Whether we are talking about mental health, or whether we are
talking about attorneys, the judiciary, law enforcement, or pros-
ecutors, we need to have peer review. We need to have checks and

balances in these cases, and I don't think at this point in time
we really do.

(7) We also need to be active together. Multidisciplinary
teamwork must be done on individual cases so that each profes-
sional involved with the child is aware and understands how the
case and the child are progressing. How much more can we put
that child through? What is going to happen if the parent de-
cides to run with the <¢hild? In other words, we need everyone to
be part of this individual's case, rather than having politics
taking place between CPS, law enforcement, and attorneys. Pro-

fessionals must work together rather than working at cross pur-
poses.

We have to admit that there is a degree of sexism in this
issue, the "vindictive woman's syndrome. She's out to get him."
That is a major issue in cases that I have seen. With no-fault
divorces, we have taken away the argument in divorces. There is
no more adultery or mental cruelty. There are no more allega-
tions of "you did this to me." So, ther=zfore, the child becomes
a focal point. That's all that is left to fight.about. .

Our recommendation was to develop training programs for
judges and attorneys. Get the information to those people that
are going to be making decisions. ‘At least give them as much
background as possible prior to seeing cases of sexual abuse.



11

What can an attorney do -- I know there was a paper that
Linda Blick and David Lloyd worked on. What can an attorney do
when the client calls them at 5 o'clock in the afternoon and
says, "My child is being sexually abused and leaves in an hour
for visitation."? Educational materials should be widely avail-
able so attorneys can react responsively.

We need to develop and distribute guidelines for parents.
These parents are working in the dark. If we could get the par-
ents in the beginning, before they spend $30,000 to $40,000 on
this issue and before they are worn out, and help them to link up
with people that can provide them with information and assis-
tance, then maybe we can stop the long-term, four or five year
old, court cases. It's a long battle that not only the parents
go through, but it's obvious that it has an emotional effect on
the children. »

We should prepare information packets for attorneys. Those.
attorneys that aren't even involved in child custody disputes may
find that they are in criminal cases -- they are defense attor-
neys and their clients are facing criminal charges of abduction,
or custodial interference.

We should prepare guidelines to assist judges in the recog-
nition of expertise, -establish a data bank of these cases. I
know that Sarah must have her caseload. I have cases that I get
on a daily basis. Everyone has their cases, but we don't have a
centrally-located data bank. We need to have that. We need to
know what the issues are in each of these cases and we need to
know the number of cases.

We should coordinate a national coalition of organizations
involved with family-related issues. Again, all of us working
together, even though we are from different professionals.

It is important to acknowledge that this problem is not go-
ing to be solved unless the people in this room solve it. 1It's
not goiny to happen out there. The people who were at the first
meeting in April, with all of the work that David Corwin has done
in california, we are the ones that are going to solve it. We
need to recognize that and put our time and our resources from
our agencies into this issue and share that responsibility.

We need to establish a parents network. We need to help
them establish organizations in their community that will provide
them support. They are not the only ones in the city that are °
going through this crisis. We need to be linking those people
together so that they will have someone there to be with them
when the emotional strain becomes tbo much for them, because we
know that if the parent is emotionally troubled, so is the child.
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We need to encourage additional research on the topic. We
are beginning to see some research. We need to encourage more
and look at the different aspects of issues. What happens when a
child runs. What is the emotional impact on the child? What is
the emotional impact of false allegations on those who are false-
ly accused of sexual abuse? We need to expand the level of fact-
finding. "Unfounded:" what does "unfounded" mean? "“Unfounded"
could mean there is no abuse, or "unfounded" could mean there is
abuse. So we need to look at the terms we are using and develop
the level of fact finding beyond where it's at today.

We ought to establish well-organized assessment centers. We
need to go look at the assessment of the abuse. What do we know,
what don't we know, and what should we know, about assessing a
child who may or may not have been abused?

We must encourage multi-disciplinary agency approaches to
casework, so that there will be greater communication among indi-
viduals involved with the child.

We must mandate, through legislation, CPS reporting of child
abuse to law enforcement. I can tell you that in some states
where that has been done, it doesn't always work. So we need to
follow through. You can't legislate attitudes. We need more ed-
ucation of those professionals who are working on the issue.

We need a responsible approach to media reporting on the
subject. We have people who are coming from different organiza-
tions, different professions, talking on the issue and saying
different things. It's very confusing to the general public, and
if we continue to muddy the water they are going to ignore the
issue and we are not going to get the support we need.

Along the same lines we should establish a speaker's bureau
that will go out and talk about the problem, educate the public,
educate parents, educate educators. We meed to educate the pub-
lic responsibly. Through education we can achieve the goal we
are hoping to attain; to decrease the number of incidents and
bring about satisfactory case results.

As I said earlier, our concern at the National Victims
Center is to create concern for an issue that needs attention.
That's how the "sexual abuse allegations during custody disputes
task force" was formed. What will create change is not just
those 11 members of that task force working. It'!s going to take
everyone being involved in child abuse coming together. It's ™
going to take agencies dedicating resources and time to develop
those training materials that are needed to help the profession-
als working with those victims. o

’ l
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MR. CRAMER: Linda, thank you. I know that you made a
personal sacrifice to come and I really appreciate that. We'll
now hear from Josephine Bulkley.

MS. BULKLEY: I am going to do what Bud suggested. Some of
my comments will be a reaction to Linda's presentation, much of
which will support what she has said.

We don't know what other people are going to say today and I
am afraid there is going to be significant overlap. I know that
David Corwin will be covering in greater detail some of the is-
sues I am going to address briefly, but I want to highlight the
issue of validity. With some of the other things that I am going
to talk about, I don't know to what extent other people are also
going to talk about them. I am sorry I won't be able to hear,
for example, David's presentation, Sarah's, and others. I will
probably miss some of the interaction which I would enjoy. I
will try to limit this to 20 minutes and we can perhaps have a
discussion afterwards, because the feedback is helpful to me and
I think to others.

I want to address three or four key issues that are problems
in these cases in particular, although, some of the problems are
really no different than in other sexual abuse cases. I think we
should keep that in mind. But there are some differences that
force the legal system and other professionals to come up with
some new ways of dealing with them. I think it's good that we
are focusing on that, because I think it's also true for other
types of abuse. We are getting beyond the idea that sexual abuse
occurs in one particular way or one type of situation. For ex-
ample, the whole issue of sexual abuse in day care, or out-of-
home care, is another area that is coming out. I worked on a
project at the ABA that has just come out with a final report re-
lated to sexual abuse in day care. Other people are also doing
research on that issue.

The first of the issues that I want to briefly address is
the idea that somehow in custody cases there is a higher fre-
quency of false allegations than in other cases of sexual abuse,
and that the validity of the allegation becomes the focus. Ba-
sically, the assumption is, I think, that it's not true, or it's
automatically questioned. Some people believe just the opposite,
that as soon as an allegation of sexual abuse is made, the judge
believes it in Family Court and will automatically take away
custody or restrict visitation. I think this is. less true today
than in the past. But, either way, the validity of the allega-"
tion becomes the central question. As to specialty cases, I
think this is becoming true in general. oOn the one hand there
are differences and on the other there are not. I think there is
increasing concern whether all reports, or many reports, of sex-
ual abuse are true. There are certainly many many situations,
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day care cases, for example, with very young kids where the val-
idity of the allegation is questioned frequently.

I am concerned like everybody else about the literature.
There is an article called "Problems in Evaluating Interviews of
Children in Sexual Abuse Cases," by Raskin and Yuille in a book
just published, edited by Steve Ceci’, that recommends the use
of a systematic analysis, called "statement validity analysis,"
to evaluate whether children are telling the truth in all cases,
based on a technique used in Germany called, "statement reliabil-
ity analysis." It's a very systematic and rigorous videotaped

interview format and analyses according to a set of criteria de-

veloped in Germany. In Germany experts testify as to whether the
allegation is true based upon these criteria. Premising their
recommendation for this type of approach were comments that there
has been an "epidemic of false allegations" in sexual abuse cas-
es, particularly in custody situations. Raskin and Yuille also
indicated that there is a national rate of 50% of false allega-
tions in custody cases.

MR. CRAMER: Do they cite that, Jo?

MS. BULKLEY: They generalized to the larger population
from one study. Further, it's typical of the increasing problem
of misrepresenting what is really happening. I agree that we
have to be concerned about validity for many reasons, even in a
custody case. In a criminal case, we should have greater concern
because the liberty rights of the defendant are at issue. How-
ever, in many of these cases we are not talking about a criminal
case; many cases lack sufficient evidence to meet the standard of
proof at beyond a reasocnable doubt. And while we may want more
criminal prosecutions, I would have to say that we may not get
them. In response to Linda's comments, I think, unfortunately,
many of these cases simply will not meet the standard of proof.
Even if you were to prosecute, I think you would perhaps end up
with an acquittal -- an even worse situation. So I don't know if
that's the route we are going to be able to go. I am not sure
that even the CPS system is the route we want to go, either. One
of the issues raised in a study that I am going to mention in a
minute about the interaction of the CPS on child welfare system
and the family or domestic relations court is that some of these
cases are unfounded by CPS. What does the domestic relations
court do with that knowledge? It's pretty difficult.

In any event, while I think there should be. concern about
those who may be falsely accused, I think we should really lcok"-
at what the research shows before we many any conclusions regard-
ing the freguency of accusations. I think that Linda is right,

4

Tceci, S. J., Toglia, M. P. & Ross, D. F. (eds.) Perspectives on
Children's Testimony. New York: Springer~Verlag (1989), pp. 184-207.

.
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that the vindictive parent myth, meaning the mother image, has
just got to be done away with. I think we can do that, and I
think we need to get that out. I think we can do that based cn
what we know now about what these cases are like.

Again, there are legitimate concerns about the number of
cases although the National Incidence Study® indicates an in-
crease in substantiation. Still there are a significant number
of child abuse reports that are not substantiated. Whether it is
growing or not is not an issue as much as the fact that we do
have a high number now that are not confirmed.

One book I would like to recommend was published by the ABA
as a collection of articles -- Sexual Abuse Allegations_ in
Custody and Visitation Cases.? It can be purchased through the
ABA in Washington. I think it's useful because it contains a
number of articles by different people on various issues, includ-
ing Richard Ducote and myself. It was designed for judges, par-
ticularly family court judges, and other domestic relations court
personnel and attorneys. We also reprinted, additionally, ex-
cerpts of some of the key literature in the field of child sexual
abuse. In response to what Linda was saying, we need to educate
people in the family court system about child sexual abuse is-
sues. We tried to put the information in a short compact way,
because we know the judges, in particular, and others are not go-
ing to go through a vast amount of literature on child sexual
abuse.

MR. CRAMER: Let me quickly interrupt and say that this is
one of a serious of publications that the ABA Center on Children
and Law has put out. We have regularly bought those publications

and given them to judges and then hoped that they would read
them.

MS. BULKLEY: This one in particular was designed for
judges. We have sold quite a few. I don't know how many judges
are actually buying it or seeing it. I would recommend that.

This came out of a joint project with a group called the
Association of Family and Conciliation Courts, in Denver,
Colorado. They actually did the bulk of the research for the
project. They came out with a number of products that are also
excellent. One is their final report on Sexual Abuse Allegations

8National Center on Child Abuse and Neglect. Study of National Inci-
dence of Prevalence of Child Abuse and Neglect: 1988. Washington, D.C.:
Children's Bureau, Administration for Children, Youth and Families, Office of
Human Development Services, U. S. Department of Health and Human Services
(U. S. Government Printing Office), 1988.

9See note 4 supra.
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in Custody Cases. They have also written several other mono-
graphs for other audiences, as well as an article with the same
findings in the Judges Journal.

Their study was very wide-ranging and covered a lot of is-
sues, and I am going to discuss some of their findings and rec-
ommendations in my presentation because it's one of the few com-
prehensive studies to date on the issue. They cover a number of
issues, not simply validity, but also nature of the cases, who is
bringing the cases, issues relating to experts, the courts in-
volved, and some of the problems with conflicting jurisdiction of
courts, et cetera. It's an excellent study.

There have only been a few critical studies dealing with the
validity of sexual abuse allegations. They involve extremely
small samples that are non-random, and not in the naturally oc-
curring population, and possess innate bias becausze they were re-
ferred as complex, troubled cases to begin with. They are dis-
cussed in depth by Sink. Some of those studies came out with
a high rate of false, meaning deliberately incorrect, allega-
tions. So I don't think we can use that. I think it's incorrect
to use their data to state what the overall rate of false allega-
tions is in these cases, and yet this is being done, as I men-
tioned previously.

There are obviously differences between unsubstantiated
cases and false ones. In the press particularly, and sort of in
a non-professional arena, the two terms are often dumped togeth-
er. Sometimes I think even among professionals it is used in-
stead of "unsubstantiated" -- meaning insufficient evidence.

When CPS makes an "unsubstantiated" finding, it doesn't mean that
the abuse definitely did not occur, but that there was insuffi-
cient evidence. Even in those percentage of cases where there
was a determination that no abuse occurred, very few, according
to the studies that we have and the AFCC studies, involve delib-
erate, malicious allegations. Instead they involve mispercep-
tion, meaning the behavior of the child was misperchieved. Or
the touching turned out to be non-sexual contact. Other reasons
for maybe a determination of no abuse are the wrong person was
identified or the child's statements simply were too vague or am-
biguous. Finally, a parent may have some type of psychological
disturbance, but really believed the child was abused. There are
cases of that type. On the issue of the deliberate false accusa-
tions by a parent, however, most of the studies indicate that

10Thoennes, N. child Sexual Abuse: Whom Should a Judge Believe? Judges
Journal 27:3, pp. 14~18 (Summcr 1988). e
11Sink, F. "Studies of True and False Allegations: A Critical Review,"

in E. B. Nicholson and J. Bulkley (eds.) Sexual Abuse Allegationg in Custody
and_Visitation Cases, op cit., pp 37-47.
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purposeful brainwashing of the child is a rare situation in these
cases. :

The AFCC study obtained information from eight jurisdictions
directly from actual cases. They picked cases involving contest-
ed custody or visitation where sexual abuse was alleged, and they
end up with -- I believe it was 169 cases. They were able to get
data from 129 cases that could be reported for this study. What
they came out with was that in half, 50%, they found that sexual
abuse had occurred. This is comparable to the figure for unsub-
stantiated reports of child abuse in general. In one-third of
the total cases they reported there had been a finding of no sex-
ual abuse. In the remaining 17% of the total cases they could
not make any determination at all, or it was inconclusive.

Within the one-third where there was a finding of no abuse
there were a number of explanations: for one half, (162/3% of
the total) there was no explanation for whey they could not find
or establish sexual abuse. 1In 27% of the cases where no abuse
was found the allegation was deliberately false. Nine percent
involved a severe psychological problem on the part of the par-
ent. Five percent involved a legitimate, although erroneous,
concern. Thus, only 14 percent of all unsubstantiated cases in-
volved deliberately false accusations.

There were a number of factors that they found in terms of a
finding of no abuse, or where no clear conclusion about sexual
abuse could be made. For example, in something like a third of
the cases where there were kids ages one to three there was no
clear conclusion about abuse. There was half that number for
older kids. This confirms our belief that cases involving very
young childrenh are more problematic.

There were also a significant number of allegations brought
against someone other than the parent, and it flies in the face
of the myth that all of these are brought by mothers. Half were
brought by mothers, but many were brought by fathers against the
mother's boyfriend and a few were against the mother. Many were
brought against neither parent, but against somebody else, which
I think is an interesting finding. Another factor found in con-
nection with a finding of no abuse, or with no clear conclusion
about abuse, was the prevalence of single episodes. So we are
talking about cases where there was only one incident that either
a "no abuse" or "no clear conclusion about abuse finding" was
made more often. -

They also found that it was only in 1.5%, less than 2%, of
all the contested custody cases, which by itself is something
like 10% of all divorce cases, in which allegations about sexual
abuse were raised at all. So we're talking about extremely small
numbers, I think, based on this study.
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AFCC undertook three major data collection efforts. One
method was to interview workers in depth in six jurisdictions,
and another was a 50-state written survey. The data from inter-
views and the survey paralleled their empirical findings. They
found that most people believe that allegations of sexual abuse
being raised in custody cases were a small, very small, but grow-
ing number. But this AFCC study indicated that this growing num-~
ber merely parallels the growing number of child abuse reports in
general. It's not that it is a higher percentage than other cas-
es. This study's major conclusions, and I would echo this per-
sonally, was that there aren't any more allegations of sexual
abuse raised in these cases than any other type of situation, and
they are not more likely to be false. We really have to use that
to buttress some of the claims sometimes made about these cases,

because I think that really prefaces everything else. I really
want to underscore that.

As I quoted earlier, the cases involving very young children
are among the most problematic. There also are problems with ev-
idence in these cases, as there are with any sexual abuse case.
In terms of the very young child, if you are talking about a two
or three-year-old, he/she probably can't be a competent witness.
Even if he/she can, the child's capabilities as a witness I think
are difficult. If the child is willing to talk, in family court,
a formal witness procedure is not necessary. The judge can take
the child into chambers and talk to him/her. Frequently counsel
do not have to be present. There are ways of getting information
from the child in domestic relations cases that can't be done
even in juvenile court, let alone the criminal court. On the
other hand, we may have problems with a child's willingness to
communicate at all where she simply will not talk about it, after
having had to talk about it many times before.

In addition, there are other evidentiary barriers. Hearsay
is still excluded by many judges. Despite the fact that much has
been written about this, there are a variety of hearsay excep-
tions that can be liberally interpreted to admit the child's
statement. So even if the child cannot testify, at least what
she told mom, what she told the therapist, what she told the doc-
tor, may be able to come in under specified hearsay exceptions,
such as statements made to doctors and excited utterances. Also,
almost half the states have adopted special hearsay exceptions
for children's statements of abuse. I would recommend that all
states adopt these. They have had a tremendous effect on admit-
ting evidence that a lot of ;udges won't let in under other trad-
itional hearsay exceptions.!

¢

12[Ed. note: The utility of special hearsay exceptions for statements
of abuse may be affected by the U.S. Supreme Court decision in Idaho v.
Wright, 497 U.S. » 110 s.ct. , 111 L.Ed.2d 638 (1990).
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A good case on this issue is Morgan vs. Foretich.® 1
might point out that there are a lot of cases on this issue that
involve sexual abuse custody, but this was a federal civil suit,
not a custody matter. It's an excellent case on the admissibili-
ty of hearsay. The child's statements were not admitted by the
trial court. On appeal, the Fourth Circuit said that this evi-
dence should have come in.

The case is also good for another evidence issue, prior sex-
ual acts. A lot of judges won't allow other evidence of abuse
with that child or another child. In the Morgan case, there was
a child by another marriage who alleged that similar sexual acts
had been perpetrated against her. Again, the trial court would
not allow it, but the Fourth Circuit said that the court should
have let that in. That's where the appeals process is very help-
ful; it really establishes where we should be going legally.

There are a lot of problems in using experts in general,
although they are “rery important in certain limited ways. An-
other controversial issue in custody cases involving sexual abuse
allegations is the use of expert witnesses, particularly mental
health experts. Psychological experts can be very useful to de-
fuse the judge of misconceptions about these cases on such issues
as behaviors that might seem inconsistent with being abused, like
not telling right away or retracting. The courts around the
country are grappling with how far experts can go and what they
say. Basically, opinions about whether a child has been sexually
abused, or a child's credibility, most courts are not going to
allow, especially in criminal cases. I am sure it is being al-
lowed more often in civil cases, but I'm not sure that's a good
idea, for a number of reasons.

There are a lot of problems with using experts, particularly
in these cases. In the first place, many judges don't give much
credence to them, particularly if they think they can make a
judgment on the particular issue using common sense, that the is-
sue is within their common experiences. I think in many cases
they can make that determination based on other evidence in the
case. That's true particularly if the child is testifying. You
have a bigger problem when the child cannot be a witness.

I also think the issue of bias has got to be addressed.
There 1is inherent bias in any case if you have experts for each
side who are obviously there in favor of one party. Some argue
that through that debate, the truth comes out. I don't really
believe that in these cases. My advise is to keep them all out.
I know that may mean that some cases don't get to court, but I
think you may end up with the defense expert being more impres-
sive to the judge.

13846 F.2d 941 (4th Cir. 1988.)
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Perhaps we can figure out how to keep some of these experts
from being gqualified. I'm not sure that's possible, being real-
istic about it. I think most judges, particularly when the ex-
perts are retained by the parties, don't really trust either one.
My recommendation is to find some way of getting court-appointed
experts involved, but I don't know of any independent experts. I
think people believe that most experts are aligned with one side.
It's a real prcblem.

The other problem with using experts for anything other than
giving general descriptions of child victims' behaviors is that
basically much of what they say is not grounded in scientific ev-
idence. There are a number of cases that have been decided under
the Fryel4 rule, particularly in California, that address w-
hether expert testimony on the "child sexual abuse accommodation syn-
drome"!> has gained general acceptance in the scientific com-
munity. These cases raise the issue of whether experts can tes-
tify about whether a child has been abused, give a diagnosis,
when these are legal questions to be answered by the judge, or a
jury.

I think it would be better if the experts simply limited
their testimony to a discussion of the child's behaviors what the
child is presenting in the family. I might even agree that they
could testify about typical characteristics of child abuse vic-
tims without an opinion about whether a child was abused, al-
though even that suggests that the child matches such character-
istics. Testimony about typical characteristics is problematic,
however, since the truth is, there is no "typical" child victim.
While the emotional effects of abuse are common to many victims,
there is no clinically or scientifically accepted typical child
victim as yet. There are substantial variations in how children
react to abuse, and some of the new research supports that.
There are many who have no stress at all and others that are se-
verely disturbed. A recent study by Conte and Berliner!® shows
20% of confirmed cases asymptomatic at initial evaluation.

The other thing, more critical to these cases, is that the
behaviors reflect something else. They may not mean sexual
abuse. Divorce in itself is highly traumatic. Anybody that has

l4prye v. United States, 293 F. 1013 (D.C. Cir. 1923).

15summit R. The Child Sexual Abuse Accommodation Syndrome, Child Abuse &
Neglect 7:1, pp. 177-193 (1983).

[ ]

16Conte, J. R. and Berliner, L. "The Impact of Sexual Abuse on Children:
Empirical Findings," in L.E.A. Walker (ed.) Handbook on_ Sexual Abuse of
Children. New York: Springer, pp. 72-93, 1988.
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read Wallerstein's new research on the effects of divorce on
children!’? will see how very traumatic the effects are of the
divorce itself. Many of them parallel effects of abuse: bedwet-
ting, nightmares, anxiety-related symptoms of many kinds. It of-
ten reflects normal behavior as well. I am happily married. I
have a three-year-old daughter. She occasionally is bed-wetting,
she has nightmares, she has all kinds of issues. Developmental-
ly, a normal child could be going through something.

Now, I'm not saying these symptoms may not reflect sexual
abuse. I do think however, if an expert says a child has these
characteristics, and therefore, has been sexually abused, by say-
ing or stating it's consistent with it, I think it's too much of
a jump. I understand why they are doing it. I understand that
they may really believe it. But the truth is, the type of judg-
ment they are making is absolutely wonderful for therapy, for
identifying and helping victims. But I don't think the kind of
clinical judgment they are making to provide treatment belongs in
a courtroom. There are legal reasons for excluding this type of
prejudicially expert opinion, including its effect on the defen-
dant. On the other hand, such opinions can be counteracted by
the defense bringing in its own expert. Nevertheless, we are
talking about a legal proceeding where the judge makes the decis-
ion about whether a child has been abused, or what happened in a
given case. '

The last issue is the jurisdictional conflict or overlap be-
tween court systems and investigations. This is perhaps an area
in which could really make some headway, in addition to the prob-
lem of validity. The problem is that the CPS and juvenile court
system is very different from the family court system, in terms
of their purposes, orientation, laws, and procedures, and there
is no communication between the two. Here you have a situation
that really involves the jurisdiction of both courts, as well as
possible criminal proceedings.

For example, to child protective services, the mother may be
adequately protecting the child. So CPS may not initiate an in-
vestigation at all, or if they do, they don't go to court, be-
cause state intervention is considered only where neither parent
is available to protect the child; that is, there is a parent who
is abusing the child and another parent who clearly does not pro-
tect the child. 1In this case you have a private dispute where
one parent finds out and immediately protects the child. So
there 1is some argument about the extent to which-CPS, or the juy-
enile court, should really be involved.

174allerstein, J. Children of Divorce: Report of a Ten-Year Follow-Up

of Early Latency Age Children, BAmerican Journal of Orthopsvchiatry 57, pp.
199-211 (1987).
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Or, «child protective services may assume that the family
court is dealing with this and they don't do anything. The fam-
ily court, on the other hand, thinks that if CPS hasn't done any-
thing, there must-be no abuse.: So you end up with a case in
which the abuse is really never dealt with in either proceeding
or system, particularly when the mother is happy to get services
for the child, or for herself, to deal with the abuse. There may
be no specific finding in the juvenile court that can be taken
over to the family court.

So, basically, there needs to be some coordination between
the child protective services system and the family court systen,
some formal policy in which information can be shared, some kind
of a team effort. For example, every case of sexual abuse could
be referred from the domestic relations system to the CPS systenm,
where the case could become part of a team process. Judge
Leonard Edwards from California has written a law review article
reprinted in the ABA book!® that's excellent on these issues.
It's also in the Santa Clara Law Review.l?

In essence, the juvenile court judges have greater experi-
ence and expertise relating to abuse issues. They don't know
anything about custody, but they know what the signs of sexual
abuse are and how to handle these cases. Some have recommended
that there be one court to handle all family matters, abuse, cus-
tody, and this has happened in about half a dozen states. An-
other is to consolidate all sexual abuse and custody cases into
one court with primary jurisdiction throughout the whole case,
whether it's juvenile court or family court. Another idea is, if
it comes up in family court, have a procedure in which the case
is referred to the Juvenile Court, let them decide it, and then
send it back for custody, so that there is some formal interact-
ion or communication between the two courts and between the judg-
es in the case.

I think the real problem is that if the family court is
hearing these cases alone and CPS is not involved at all, for
whatever reason, that we are not going to end up with good re-
sults, because the family court judges, particularly without edu-
cation, will continue to be reluctant to hear that a child has
been abused. They don't know anything about it, and they are
very concerned with parental rights.

Obviously, the issue of a parent's fitness is something that
family courts hear all the time. They deal with. issues of alco-

187he Relationship of Family and Juvenile Courts in Child Abuse Cases.In
E.B. Nicholson and J. Bulkely (eds.) Sexuil Abuse Allegations in Custody and
Visitation Cases, op. cit., pp. 122-190. ‘

1927 Santa Clara L. Rev. 201 (1987).
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hol problems and other family problems to decide what is in the
best interest of that child in terms of a custody placement. So
theoretically they should be dealing with allegations of abuse in
hearing these, but they seem reluctant. I think it's because of
the assumption that there is mud-slinging on the part of one par-
ent. But I think if they are gecing to hear them, they need to
know more about sexual abuse issues.

The other area raised by the AAFCC in their study is that
family court judges may not have authority to order parents into
treatment. Again, that's something the juvenile court has been
able to do for a long time. Another way to ease the conflict is
to appeoint guardians ad litem (GAL's) in all cases. This is done
in juvenile court. But in all custody disputes where abuse is
alleged, the child also should be appointed his or her own repre-
sentative, and I think preferably an attorney.

Finally, I agree with training cross-training of both sys-
tems about sexual abuse and jurisdictional issues. Nevertheless,
if the CPS agency is involved, and makes a finding, but it's un-
substantiated, where do we go with that, when it's in the family
court and the judge knows there has been an unsubstantiated find-
ing? I think those probably are the most difficult cases to deal
with.

MR. CRAMER: Thank you, Jo. Comments?

DR. FRONING: I have no data to support this, but in terms
of the women's issue, one of the things that may be happening is
that moms or wives who are being emotionally and physically
abused by their husbands no longer stay. They have the option
now, in the last ten years especially, of being independent f£i-
nancially and leaving the situation. Muriel Sugarman's?? work
on what divorced incest fathers are like is very much like that
on the man who beats his wife. So instead of having an intact
incest family, now we have the separation that didn't happen be-
fore. Now we have a mother who is willing to protect her kid
instead of being so dependent on the man she is staying with.
It's a whole new set of family dynamics that people aren't used
to looking at. It think that's part of the education.

This just came out in the Baltimore Sun on Sunday, the 26th
of February, 1989, and it's called, "Courts Unable to Deal with
Sexual Abuse." It refers back to the AFCC study. They also re-
port a survey of family court lawyers in New York and New Jersey
that WWOR did, where 42% of these lawyers said they have seen
cases where they believed the mother would have been justified to
defy a court order and flee toc protect her child from sexual

L
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abuse. We are talking about a large problem here. Forty-two
percent of the lawyers in the area had seen something like that.
I think the press is getting the story and maybe this little
thing could be part of a media packet. One thing I've learned in
dealing with the press for three years is that if they have seen
it published one place, then that has credibility for them. I'm
really encouraged that there is none of the "50% of the false al-
legations" in this little box that maybe even a vear ago would
have been the only statistic published. The press is getting a
story that's a little more reliable.

The third think that appalls me about the findings in this
study is what Jo was talking about. That is, they talked abcut
final court action in cases where it was perceived by people who
really knew the case and were neutral, that the abuse was likely.
In those cases, 29% of the time those kids were seeing that
abuser in unsupervised situations. So it's not just the validity
issue. It's an issue also of do we take sexual abuse seriously.
Almost 30% of the time they are sending the child back to be with
somebody that most people think is an abuser.

MS. BULKLEY: But it's supervised.

DR. FRONING: No, unsupervised, and this is in cases where
there is likely abuse. Eleven % were totally unsupervised and
18% unsupervised along with therapy. So that's 29% of the time
they are alone with this perpetrator. The number of unsubstanti-
ated cases in which there was supervised visitation was quite
high, 50%. Even when it could not be determined whether there
was sexual abuse, there seemed to be some unease about letting
the child go to the parent. So eventually they had to have some
kind of supervised visitation, even where there was not a finding
of abuse.

DR. SALTER: Linda, I just wanted to raise the question
about one of the recommendations that you made. I get very con-
cerned when people talk about accreditation for experts, and the
reason is that I think most of the national people who "ride cir-
cuit" and testify 100% of the time against children could pass
any type of accreditation criteria that you would set up, in
terms of training, in terms of degrees, and in terms of the num-
ber of cases seen. 8o, if we tried to screen these people out,
you would be accused of screening them out ideologically and you
wouldn't be able to hold it up. On the other hand, the local
expertise that we need to develop might well get. screened out in-
stead. These people would come in under the seal of accredita-'
tion, and other people who might know the case much better and
would be fair might very well be screened out in this process.

DR. BUNK: That brings us back to the issue of valida-
tion. There are validation criteria that are established and, of
course, they need some additional work and refinement. What are

H
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the additional things that we need to consider, say, for very
young children versus adolescents? We should establish criteria
and publish them so that the public knows what we are relying
upon in order to make our decision. Again, I think that also
brings us back in a different way to the education of the legal
system, of the judges, of the attorneys, who are involved on both
sides of the fence.

DR. CORWIN: I agree with what you are saying. The de-
velopment of valid, scientifically proven, consensually approved,
validation criteria is something I have been working for since
1985. Of course, we must acknowledge that even with each crite-
ria, a certain percentage of sexually abused children will not
meet those criteria. The courts need to be aware that there are
many "unsubstantiated" cases that are, in fact, bona fide. We
must be careful to explain this fact when we talk about such
criteria. Even though a particular case may not meet the crite-
ria it may still be a true case. It may be that we didn't get

. the relevant data in our evaluation. I also think that we need

to look for discriminating criteria for misperchieved and fabri-
cated cases. I don't believe that an expert should render the
opinion that he or she thinks this child has been brainwashed un-
less the expert has a valid basis for that opinion. The way it
has been going too often during this backlash is that if a case
is not proven it is assumed to be the product of brainwashing or
indoctrination. Unfortunately, some very influential mental
health professionals have contributed to this flawed thinking.
During my comments this afternoon I will talk about the evolution
of that error and cite some references.

Two other quick comments. Linda, I just want to clarify a
problem that you spoke about, that is the, sexism that is in-
volved here, and I believe you are referring to the bias against
women in these proceedings.

MS. LOWRANCE: Yes.

DR. CORWIN: The bias is to believe that most mothers
raising these concerns are being vindictive.

MS. LOWRANCE: That's what I said, too.

DR. CORWIN: For example one influential professional was
quoted in the lay media, as saying that mothers had to come up
with something more vicious since charges of adultery no longer, .
swayed courts. Such overstated and reckless comments precipitate
headlines, such as those that appeared in the New York Times in
January of 1987, explaining that fathers are falsely accused of
child sexual abuse in custody disputes.

Regarding Jo's comment on expert testimony, that's a very
difficult call. One way to eliminate some of the abuse is just
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to keep most of it out. A few appellate courts appear to favor
this approach. I think that's a mistake. The same argument
could have been raised about the battered child's syndrome in
1970 or 1972, before the professional consensus had formed. We
are in an early evolutionary stage in our work with child sexual
abuse. We have recently raised a threshold in research and de-
veloping consensuses, so that now many of the most erroneous ar-
ticles, papers, and opinions are now guite vulnerable to more
credible rebuttal. If we close the door on expert testimony, we
will be closing the door of being able to help the youngest, and
the most vulnerable victims of child sexual abuse.

MR. POHL: The only question I have, is the judicial re-

- sponse. I don't know if anybody else is going to talk about this
today. As far as bias, we are going to have to do a lot of re-
search. I think one of the key things that David said was that
we have determined that they are not all substantiated or false.
There is a large percentage which can be proven. Unfortunately,
the judicial system, both criminal and civil, and also the family
services system, and every system that is going to be -- the only
system that is going to make these legal decisions is not based
only on what can be proven. Even if we never got to the issue of
being unsubstantiated, we know there is a large percentage that
occur, but further proof is needed.

In other words, not going to the issue of false allegation,
not going to the issue of unsubstantiation, the issue is what can
be proven. We have to look towards somewhere in this entire sys-
tem, the entire structure, of all the research being done, all
the reports that have been issued, to find out what can be done
for that large percentage, and it is going to be a large percent-
age, of the cases that cannot be proven.

The judicial system probably is never going to respond, and
I don't think I am overstating that, to allegations that cannot
be proven. I do not anticipate the criminal justice system con-
victing people in situations where evidence cannot exist, or does
not exist. There has to be a serious training of our judges. I
get calls on a dally basis from civil court judges and juvenile
court judges saying to me, "I want you to investigate this. I
want you to get back to me and I want you to tell me what hap-
pened." I'm not in that position. All I can say is there is
proof beyond a reasonable doubt, or there isn't proof beyond a
reasonable doubt. Hopefully that will be left in someone's
"competent” (??) hands -- I will put that in question marks and
quotes =-- to make those decisions. Where does the system go to™’
protect all the children, where we know the court system can't,
won't, and possibly never will under the legal constraints set up
by soc1ety. .

MS. BULKLEY: I agree with you, but I also think that. some
of what we have been doing in terms of legal reform over the last

i
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ten years may have not gone far enough. In these particular
cases -~- again, with domestic relations judges, they are really
far from knowing what has been going on. The Morgan case in the
Fourth Circuit is a perfect example, but it took the Fourth
Circuit of Appeals to know that there are ways of getting evi-
dence in that aren't traditional. There are still a lot of
changes that need to be made in the legal system. Hopefully, we
will get more changes in the criminal system, as well as well as
the civil systenmn.

A comment to David Corwin: I do think there is a difference
between the battered child syndrome and sexual abuse of children.
You are talking about a medical expert, a doctor, who can testify
as to physical injuries or medical findings. Whether we like it
or not, if you look at the literature on the use of mental health
experts in general, you are talking about speculative, imprecise
psychological theories that aren't based on scientific knowledge.

I think that is quite different, particularly when you have no

physical evidence. But the use of the battered child's syndrome
finally gaining acceptance think, in part, was really because
there was recognized physical evidence.

MR. DUCOTE: Just briefly, when we talk about the concept
of proof, proof is the function of the quality of the factfind-
er. Whether the fact-finder is going to be receptive to what is
proved. It's also the function of the quality of the person pre-
senting the evidence. We need to get to the point where we have
quality fact-finders who are trained and educated and understand
what this evidence is. For example, I don't do tax work because
I don't know anything about taxes, and I couldn't adjudicate a
tax case. Does that mean if a tax case is brought to me it's not
proven if I find it to be true?

I think it's reasonable to assume that the cases that lack
evidence, but that are valid cases, are not as serious as cases
that have evidence, or have more evidence, because symptoms,
physical findings, psychological findings, the behavioral find-
ings, I think are a function of the degree of the abused. It is
certainly not something that solves the problem, because there
are so many difficulties in getting the serious cases where there
is proof, a lot of proof, and those kids aren't being protected,
I think if we concentrate on fixing the system in those circum-
stances the envelope of protection will expand to those other
cases as the kids become protected where there is no proof.

Again, we are going to have kids who are molested to a less-=
er extent, and those kids aren't going to be protected in the
judicial system, and that's unfortunate. I think we get lost if
we just kind of look at it -- " Well, it can't be proved" -- we
just don't make a distinction and we get frustrated.
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MR. CRAMER: Anna and then David, and then that's it until
after the break.
DR. SALTER: I have a concern about that one piece you

said. Often when there is no proof what it means is that you
have a more critical, more advanced situation. There are pamph-
lets on how to molest kids without leaving medical evidence, and
without disturbing the child enough so that they will show be-
havioral symptoms. I have also had pedophiles who say to me,
"Yes, I know that my age preference is six to eleven, but those
kids make too good witnesses in court. So I moved down to the
two or three-year range." I would really seriously question the
notion that the cases in which there is no "proof," or less med-
ical evidence, are less serious cases. Tliey may be more credi-
ble, and we may have many, many more victims.

MR. DUCOTE: Again, I think to some extent that is a func-
tion of investigation, because if you have a pedophile who is op-
erating like that, it's a matter of getting the evidence from his
end if that's what he's doing. Obviously, you are going to learn
about it through something. You are going to learn about it
through something happening, and I think a lot of it is just in-
vestigation. The proof is there if you know how to uncover it.

DR. CORWIN: First, to Jo. The battered child's syndrome
is over-mystified. A medical diagnosis is a combination of his-
tory, physical and other relevant findings. There is more uncer-
tainty in the case of physical findings than many lay persons are
aware of. It's over-mystified. It is possible to delineate the
effects of child sexual victimization in a restrictive enough way
that is even more specific to identifying victims of child sexual
abuse than the battered child's syndrome is in identifying physi-
cally abused children. There are enough comparative studies that
now show that you can discriminate groups of sexually-abused,
physically-abused, and emotionally-disturbed on the basis of psy-
chological and behavioral changes. I think this will become even
more clear in time.

Number two, what do we do with these unresolved cases? Un-
resolved is the terminology that CAPSAC's task force chose for
that category. I think there are ways for courts to act in un-
resolved cases that protect children from psychological and other
possible harm, but at the same time are measured and respectful
of the rights of parents to ongoing with contact with their
children. These moderate approaches also respect the rights of
the parents and the moral imperative to act upon reasonable con-
cerns for the protection of their children. It is possible. I
have seen it work. I have seen cases stabilized and held for a
sufficient period of time to resolve the problem.

i
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MR. DUCOTE: I think we know this, that when kids are
abused two things have to happen. One, the abuse has to stop.
Two, that they have got to get treatment.

MS. KING: And, third, the offender has to be stopped.

MR. DUCOTE: If that can be done with a non-adversarial
approach, fine, but stopping the abuser and stopping abuse re-
quires the cutting off of rights.

DR.CORWIN: -- Which triggers due process and the consti-

tution, and you can‘t do that in a completely non-adversarial
mode. You can, however, do things that approach, or make changes
in the direction, that you are talking about. One popular ap-
proach is for the court to appoint an expert who is working for
neither side, but for the court or the child. I have done many
such evaluations as an expert. I have also reviewed many such
evaluations. When it works, it works well. Going into a case,
that is what I ask for. I want to be court-appointed with every-
body agreeing to me.

There are, however, several prcblems with this approach. If
I am wrong, then it is going to be much more difficult for an ad-
versarial expert to correct the error. Also, there is no such
thing as a totally impartial expert opinion. We are all influ-
enced by our experiences, our attitudes, and our beliefs. I have
seen the greatest travesties of justice committed in cases where
court—-appointed, respected, and honest, experts did their best,
but made serious mistakes. The judges give them so much credi-
bility. They are often familiar with these professionals.

It is difficult to justly balance this advantage. If the
court wishes to appoint an expert, perhaps the child's attorney
should pick the expert to evaluate the child for the court, and
then the court can review it and decide whether it is acceptable.
Each side has to have the right to bring in a reviewer, and the
court should not be automatically biased against those other re-
viewers, because they are the safequard against incompetent or
otherwise misleading evaluations by court-appointed experts.

Another phenomenon is the selection process where evaluators
balance their recommendations 50-50 and thereby maintain their
rapport with both sides. This is fine if the cases are 50-50.
But if the cases are 90-10, then the 50-50 experts are selling
out 40% for the purpose of maintaining their marketability.

DR. SALTER: The other problem with moving away from the
adversary model, as attractive as i@ is, is a lot of these men
have molested outside the home. Some recent research suggests
that as many as 44% of those that they have been able to study
have molested female children outside the home. Another 11%
molested male children outside the home. So this implies a



30

criminal proceeding, which is of necessity an adversarial pro-
cess, and which would of necessity raise all of these issues
again of coaching, and so forth. You can't really stop it.

Y

MS. BROGNA: In addition to molesting their birth chil-
dren? .

DR. SALTER: Yes. There are incest offenders. They have
molested outside the home Fifty-nine percent, I believe, had the
onset of their deviate arousal pattern in adolescence, long be-
fore they were ever in this family.

MS. KING: If we are going to accomplish anything, we
have to focus on the fact that these are custody and visitation
cases where sexual abuse allegations have been brought forward.
Those are so difficult, getting the proof, getting the experts
and their testimony admitted into court while protecting the
child from further abuse. That issue alone goes back to what
Richard was saying, if we could just get some protocol developed
to get these things worked through the system, which I agree with
you is an adversary position, we could help many children.

We have hundreds and hundreds of protective parents call us.
Their first reaction is that of shock to f£ind out that their
child has been abused. 1It's not vindictiveness, it's shock, that
the protective parents must work through in the beginning. They
aren't really angry with the perpetrator at this point because
they are in shock themselves, and they feel guilt for not having
protected the child. .The anger comes from dealing with the sys-
tem. I think a lot of it is because they are thrust into in an
adversarial position when all they want is to be protective, not
thrust into a legal battle. So I think that's a very valid
point; if there could be some way-to move outside the adversarial

position we would be doing the child and both parents a great
service.

MR. CRAMER: We'll have a presentation now by Anna Salter.

DR. SALTER: I would also like to take advantage of Bud's
flexibility and not simply react.

I really have some trepidation about reaising this whole is-
sue, because I am fearful that it will violate the medical dic-
tum, first -- "Do no harm." I had some concerns and we discussed
this last night, about what would happen to these transcripts, ..
because I have fantasies of half-baked ideas ending up in a mono-
graph somewhere that I would someday see in court, to my chagrin.
So let me be clear that what I am saying is provocative and in no

sense intended in any way to be definitive, but it's simply a
discussion.
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The concern that I have is that coaching has become the mag-
ic word, and that all people really have to do is say that the
child has been coached without demonstrating it in any way what-
soever in order to change the tone of the case, and also in order
to change what the prosecution has to prove.

To see how strange this is, think about a murder case. If
you were defending a client it just isn't sufficient to say that
the client has been framed. You have to do more than that. You
have to introduce some kind of evidence that your client has been
framed. You have to construct an alternative theory of the case

that will hold up, something that people will buy, cast a reason-
able doubt.

You really don't have to do that in child custody cases.
Instead of focusing all of the attention on validating the
child's interview and whether the child is or is not reporting
abuse accurately, why aren't we spending some of our energy on
developing criteria for investigating allegations of fictitious
reports? Before a report should even be considered, or before an

allegation of coaching should be considered, shouldn't it have to
meet some criteria?

For example, I have seen a number of cases in which the
charge was that the child had been coached by a vindictive parent
in a custody case. In fact, there really was no custody issue
prior to disclosure. It is routine for the divorce to have oc-
curred several years ago. It is routine in many of these cases
for the parent never to have interfered with visitation prior to
disclosure, not to have been involved in a legal action, and not
to have been seeking any change of visitation at the time of the

disclosure, and yet somehow the charge of coaching holds up under
those circumstances.

We have no criteria which we can apply to the allegation of
coaching to discriminate between fictitious allegations of coach-
ing and non-fictitious allegations of coaching. Why are we put-
ting all the burden on the child and on the child's testimony?
It's as though we immediately buy what they are saying. Onca
again, we are going to put the child on trial. Shouldn't we put
the allegation of a fictitious report on trial before we put the
child on trial? '

Let's explore that a minute. I hope people will pick up on
which of the ones I suggest might have merit, which do not, and
others that you might suggest. o

I think that those charging coaching should have to demon-
strate that there is a custody issue at stake or a visitation
issue at stake prior to disclosure. If they are going to claim
that this is the act of a vindictive mom who wants something,
they should have to demonstrate that something was at stake, that
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there was a court action going on, that the parent had sought a
change of visitation, that there was a custody dispute in process
at the time, and that the parent has something to lose.

In an ordinary custody dispute what the parents are arguing
over, as I have seen, is whether the child is coming four days to
one house and three days to the other, or five days in one house
and every other weekend in the other house. The parents aren't
really going to lose custody. They are arguing over the arrange-
ments and how it is going to flow. I am not sure that should be
given a whole lot of weight in terms of whether that kind of dis-
pute is sufficient to produce an allegation of a fictitious re-
port. That's the fiwst point.

The second one is that the person claiming coaching really
should have to establish evidence of hostility between the par-
ents prior to disclosure. People ars angry when their children
tell them that somebody has abused them. This is entirely ap-~
propriate. If you are going to claim that this is a vindictive
parent, you should have to establish evidence of vindictiveness
before the disclosure can be quite logically attributed to the
idea that someone has been abusing this child.

Next, the person claiming coaching should have to establish
evidence of prior vindictive acts. Why are we so quick to say
that people who never in their life had used a third party to get
at their spouse would suddenly do so? This would be their first
vindictive act. Why would a parent go forward, put the child on
trial, put the child through all of this, when he/she has no his-
tory of prior vindictive acts toward the other parent at all?
Could you not do an analysis of the court case that is estab-
lished through witnesses that the parent had no history of any
other crazy accusations or prior wvindictive acts in the case?

I think it is relevant whom the report emanates from. 1In
the Jones and McGraw study?!, in the same issue of the Journal
of Interpersonal Violence that David's very nice article was in,
they found a few fictitious cases. According to their methodol-
ogy, they found about 8%. In two separate studies 6% came from
parents, and 2% came from children. Now, that has been my exper-
ience in fictitious cases also, and I have seen some. It is of-
ten that one parent is claiming abuse and the kid isn't claiming
much of anything, or seems coerced into saying something minor,
but the parent is quite convinced. 1In some of these cases the
child has never said it to anyone else. .

LI 4

21Jones, D. P. H and McGraw, J. M. Reliable and Fictitious Accounts of

Sexual Abuse to Children. Journal of Interpersonal Violence 2:1, pp. 27-45
(1987).
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So isn't it relevant whether or not the report came from the
child, and whether it even came to the parent in the first place?
If it's a coached vindictive parent case we could reasonably ex-
pect, I think, that the report would come from the parent, that
it would be the parent who raises the report, or we would have a
parental report in the absence of a verbal disclosure by the
child. If the child has told four other people, and maybe the
parent was not the first person to be told, should that not cast
suspicion on an allegation of a fictitious report?

There should be evidence as to whether this parent has ever
triangulated this child before in her disagreements or his dis-
agreements with the spouse. In other words, if you want to say
that this is a vindictive parent who despises this man, can't we
reasonably expect that she would denigrate him in front of the
child, that she would have interfered with custody, with visita-
tion, that she would have in some way asked the child to spy on
the other parent? We would have seen evidence that she is unable
to separate out her own issues of hostility toward the other par-
ent from the child's needs, and that there was other independent
evidence that she has sacrificed this child's needs for the sake
of her anger towards this spouse, in fact, that she is in a rage
with this guy and cannot see the world from the child's point of
view, or meet the child's needs, independently of her own anger.
In some cases you do see evidence of that.

We have plenty of cases where the non-abusive parent has
never denigrated the parent in front of the child, and in fact,
has made a point of saying, "I can't stand the SOB, but I *ave

never said that to my daughter." ("I have always said, 'He is
your father and whatever our problems are, they don't have any-
thing to do with you, Honey.'" Or, "He drives me crazy when he

doesn't show up, but I always say, 'Well, you know, your father
is very busy.'") Or where she has supported visitation in the
past and has never interfered with visitation, where you could
establish a long track record of the parent having allowed the
child to go on visitations, having been supportive of that, and
having been angry at him when he did not show up for visitation.
Why wouldn't that be relevant, that the person had her own issues
with the ex-spouse, but that in a number of ways she was still
able to separate the child's relationship with the spouse from
her own? 1In the present situation, they didn't ever even have to
establish that the parent has trianqulated the child previously.

It seems to me relevant whether the parent had previous sus-
picions of abuse before the child's disclosure or not. Is this a
parent who has always believed the child was abused by this guy
and the child finally said she was, or is it a parent who is in
shock? Do you have evidence of thé'parent reacting with dismay,
with alarm, with shock, with fear, and aren't these relevant as
to whether or not this is a v1nd1ct1ve spouse who is trying to
get this child unconsciously or consciously to say that this oth-
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er spouse had been abuse? In my experience, the non-abusive
spouse frequently never suspects the other spouse would do such a
thing. How often do we hear, "I really hate his guts, but it
never really crossed my mind that he would abuse my child. I had
no previous indication." When you are doing evaluations you go
back and look for other hints of pedophilia, involvement with
children on the spouse's part, suspicious reports, et cetera, and
the non-abusive spouse will often say nothing ever came up. "It
never even crossed my mind."

We also have plenty of cases where the parent does not re-
port it initially, and that is often used against them. It seems
to me that if you have a criteria-focused analysis, it could very
well be used for them. Here is a parent who acted reluctantly in
the presence of a disclosure, or who waited a period of time, or
who needed more evidence, because she was so unconvinced that
this was possible. Why isn't all of that relevant?

Shouldn't we apply the type of criteria that David is devel-
oping? Let's take a look at the reliability of the child's re-
port, but only as one small part of a larger analysis of the re-
liability of the accusation or allegation of a fictitious report.
In these cases, I think it really is true that you can have a
child who says, "Daddy did nasty things to me," and you say, "Can
you tell me about it?" and nothing ever comes. It's the same
daddy who did nasty things to me, but the child seems unclear as
to what those things are. They may not have a wealth of detail.
They may have a rote report that doesn’t change. It's too con-
sistent for comfort. It just seems to be memorized. There is no
evidence of processing or working through.

For instance, in one child sexual abuse case a child said to
me, "It hurt. I said, 'Daddy, stop,' 'cept 'he didn't." Who can
coach that? Who can coach a kid to have that kind of affective
response and spontaneous comment on the abusive process and how
it affected her? Those things should be relevant. I really do
balk at putting all of the burden on the child and the child's
mother and the prosecution to disprove an alternative theory of
the case that was never proved in the first place.

And, finally, could we not ask them to supply a plausible
method of transmission? For instance, I have seen cases where
the defense has not argued the initial disclosure of what the
parent said it consisted of. It may have been a very minor sort
of statement, interaction between the parent and. the child. They
don't demonstrate any lengthy questioning. They don't even re--
ally argue that there has been a lengthy questioning, but they
are arguing on the basis of the mother saying, "Did Daddy do any-
thing to you," the child then produces an incredibly long, de-
tailed, graphic description of sexual abuse which she will hold
to over a year's period, in the face of abandonment, essentially
by her father, and constant negative pressure. They don't demon-

i
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strate a plausible method of transmission that is in keeping with
anything we know about suggestion in children's memory. Why are
we not asking them to demonstrate a plausible method of transmis-
sion? Could we not have someone that comes in and, for once,
doesn't do an analysis of the child, but does an analysis of the
credibility of the allegation according to a set of criteria that
we could establish?

Now, if that sounds at least worth exploring, let me raise
the issue of why I am worried about it. I am worried about it
for the same reason David is worried about validating cases. I
think that this would be helpful in an enormous number of cases,
because I think in a number of cases the allegations of the fic-
titious report wouldn't stand up to any of these criteria. The
allegation that the report is fictitious could be demonstrated
fairly methodically to make no logical sense, in a way that a
judge could accept. But there will be cases which do not meet
this criteria and in which the report is valid.

For instance, there is a saying in medicine that being a
hysteric doesn't protect you from having a tumor. I worked on a
pediatric ward for five years, so I am speaking from that per-
spective. As the consultant psychologist and Director of the
Cchild Psychiatry Inpatient Consultation at Dartmouth I saw cases
in which -- not so frequently, but occasionally -- in fact the
patient was hysterical, or the parent was hysterical, the symp-
toms were vague and were extremely difficult to diagnose, and,
nonetheless, there was a physical problem. What does hysteria do
with a real tumor being embellished? You can embellish it to the
point where you can't separate out the true symptoms from the
crazy symptoms. So you are left with a group of symptoms, some
of which are truly indicative of a medical disorder and some of
which are not indicative of that disorder at all.

So what I am saying is you could have cases where the parent
was extremely vindictive, where she suspected that the other
group had abused the child, in the absence of any evidence, where
she tried to coach this child, and when, in fact, nonetheless, he
still abused this child.

That's what I am afraid of. I am afraid of even raising
this issue because some day I may end up in court with some law-
yer saying, "Dr. Salter, according to the monograph published by
the ..., isn't it a fact that this case does not meet a single
one of these criteria for your fictitious allegations?" So I
offe 1t with the greatest of trepidation, but yet I am not sure
how else we can go. What we are left with, if we don't do an
analysis is the magic word "coaching." What we are left with,
then, is no analysis. Say it's soy  say it isn't so, and you get
two people on the stand and basically what they are saying is.
"Look, I have great credentials and I say this child has been
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coached." Now, that's all it comes down to. There is no analy-
sis whatsoever. \

A sub~issue of this are the cases in which there are leading
and suggestive questions. This is one subset of that larger is-
sue, because in courts the leading defense today is leading and
suggestive questions, in non-custody cases as well. When it
doesn't focus on the mother, it focuses on the therapist, and
focuses on the police officer and social worker. Now, some of
the "experts" have come on with videotaped analyses =~ you may be
aware of this -- of interviews. One in particular will produce a
statement at the end of the analysis that this interview is "72%
error-inducing, for example, and, therefore, should be thrown
out. Now, our response to that in the past has been to object to
the methodology, to simply say that's not right. That's not good
enough. We are going to have to produce a better methodology
which would demonstrate, quantitatively why that is inappropri-
ate.

If you look at the methodology that is currently used it's
kind of vulnerable. For example, being used one of the people
who does this repeatedly codes paraphrases, and specific ques-
tions as leading questions. So if the child says, "He didn't do
it," and the interviewer says, "He didn't do it," that's consid-
ered leading and suggestive. That's considered error-inducing
and it will be characterized as a leading and suggestive ques-
tion. The expert will not separate out the part of the interview
that had to do with sexual abuse. So if an interviewer says,
"What street do you live on? Do you live in Hillsdale," that is
considered a specific guestion and it goes in the category of
error-inducing questions. Now, this is pseudo-science at its
worst.

Before anybody says, "Well, forget that. That's ridicu-
lous," remember that this is winning cases and kids are going
back with people alleged to have abused them. Let's just hope it
has enough to recommend it to make it reasonable.

What I did was to go through and put every single comment
that the interviewer made into a category. Then you can estab-
lish whether, for instance, a phrase is used differentially or
non-differentially. We can look at specific questions which in-
troduce new information. For instance, if he said, "Did your
hand get wet when you touched his penis," that will automatically
be classified in the other system as a leading question. My
point is, you have to look at the child's response. You have to
do it sequentially so that you see whether the child agreed or
disagreed.

In the analysis that I am working on now, when new informa-
tion was introduced the child in one case disagreed with it 53%
of the time. So I think you can say from the analysis is that
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you cannot make the claim that this was suggestive to the child,
because she was highly discriminatory on what she agreed and dis-
agreed with. That interview and the other videotape analysis
would come out with an extremely high number of error-inducing
statements according to some experts, even though the last part
of the analysis that I did was to take very piece of evidence
that was introduced in the interview and separate it out accord-
ing to whether it came from pre-recall from general questioning
or from an answer to a specific question. 1In that case you can
throw out every single thing the child said in response to a spe-
cific question and still demonstrate that she volunteers enough
to convict him. What she said in free-recall in response to gen-
eral questions, even if you discredit everything else, showed he
broke the law, that is, he did enough to meet the criteria for a
criminal act.

There is a larger part of this analysis and I won't go into
the whole thing. Those are just two things that I wanted to men-
tion as an example of the direction that I think we have to take.
We have to meet fire with fire, so to speak. If they conduct a
pseudo-analysis, we have to do a better analysis. If they want
to put the child on trial as to whether she was coached or not, I
think we should first ask them to demonstrate that cocaching was
even a legal possibility in this situation before we defend it.

MR. POHL: You started out with the hypothetical of a
homicide case and what has to be proven or not proven. The only
problem with that is that with very, very rare exceptions the de-
fense has to prove nothing in a homicide case, or any other crim-
inal case. Often all they have to do is assert the defense and
then effectively the burden flips back to the prosecution to dis-
prove. Even on something like an insanity defense, all they have
to do is raise the issue and that flips over in many states --
every state is different -- to the prosecution to prove beyond a
reasonable doubt that the defendant was sane at the time of the
act. Analyzing to this, you are saying that what we should do is
make the defendant prove it in an adversarial situation, whether
a mother or father -- it doesn't make any difference -- 1is the
non-moving party. In other words, if the mother is moving to
terminate parental rights because the allegation is that the
father is an abuser, make the father prove the coaching allega-
tion.

DR. SALTER: Well, realistically I am not saying that I
really expect that they will do that. What I am saying is we can
take an analysis that puts the pressure on what they are saying.’
We can do it. The prosecution can do it. It depends on what
your analysis going to focus on. Is it going to focus exclusive-
ly on the child, or can you disprove the allegation by focusing
on the credibility of the allegation?
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MR. POHL: I think the points are excellent to allow the
prosecutor to walk in and question on these issues, to be able to
say to the judge and argue =-- you know, "Look, Judge, there is no
evidence of prior hostility. There is no evidence of this, that,
or the other. Therefore, yuvu should not believe the allegation
of coaching." I don't know that realistically we will ever get
to a point where we can literally push the burden over on the
non-moving party to say, "You now must prove this to scme level
before we have to respond."

MS. PENCE: Looking at the validation issue, I really
like it from the investigative standpoint. We get involved in
these things when usually they have gone beyond redemption. In
addressing our earlier comments on the validation criteria the
broader based our criteria are in going beyond those elements in
the child's statement that we are looking at to validate the
case, the better off we are going to be. I have seen real prob-
lems in cases with people who focused exclusively on the contents
of the child's statement without investigating the elements be-
yond that. I think your criteria would be very helpful in taking
that proof.

In looking at the idea of expert review, I would like to see
that because we have some judges in our courts that have basical-
ly said if an allegation of sexual abuse arises in a custody dis-
pute, they don't believe it. They don't want to hear it and, in
fact, the moving party might as well forget any further action in
their particular court. I have seen some problems with some
judges who, in what they perceived to be in the best interest of
the case, have chosen experts to assist them in evaluating deci-
sions, and I know of at least one or two cases where the expert
has interviewed the whole family, as you suggested, and basically
decided they didn't like anybody in the family. There was not
one credible person and, basically, the custody decision was the
lesser of two evils. In other words, "I am going to give custody
in this case to the father because there is an uncle who lives
next door, and of all the people involved I like the uncle best.
So I am going to put the uncle in a supervisory position to watch
what the father does."

When you bring out the use of an expert -- who is an expert,
what makes him an expert -- that is going back to the qualifica-
tions that we are looking at. Who are these people and where
does the word "expert" come from? What is their ability to re-
view these and what amount of credibility should judges, or any-
body else, give them? '

MR. PLUM: I like the idea about a panel of court-
appointed experts to decide, but who does society decide or
choose to be the decision maker? Do they change the judge, or do
they have any input in choosing the panel? I think that is an
issue that we have to resolve.
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We talked about an adversarial system. Despite its draw-
backs, there are some benefits. I think there has to be a test-
ing process any time anyone makes a report or gives a recommen-
dation. If that panel is composed of mental health experts,
medical experts, social services, attorneys, or other profes-
sionals there must be a method for identifying any biases. I
don't know who is most qualified to do this. Maybe non-lawyers
could represent parents to test opinions and conclusions offered
to the panel. Someone must ask the question, "Why did you come
to that conclusion?" That's the only way we are going to get,
supposedly, the truth, whatever that truth is. I would just
raise that.

MS. BROGNA: I think actually that there are three sys-
tems, and that may be the answer. There are rights that are con-
sidered by society. The rights of your children to the courts
should not be trashed. It is my opinion in looking at what has
been going on that these cases need to be in the juvenile court,
youth court, whatever it is called, which is mandated, at least,
(it doesn't come in practice always), to regard the best interest
of the child. I think that's probably where we can get rid of
that "win or lose" concept. At least, you know, move to the idea
that the Department of Social Services, or whoever, will go for-
ward with some evidence of concern to society, on behalf of soci-
ety, for this child. Mom has something to say about it; Dad has
something to say about it, all kinds of people have something to
say about it. It isn't just between the two parents.

There are a couple of other reasons for thinking that these
cases belong in the juvenile court (although I am one of its
sharpest critics), and that is that the family courts are intend-
ed to be, they like to be, mediators, conciliators. They want to
get compromises. They want to make arrangements that satisfy ev-
eryone, or at least keep them quiet, divide the property. So you
shouldn't put a child in there, like, "You get the Chevy and I'll
take the girl." We can't do that. The most important thing is
that when there is an allegation of serious abuse or neglect,
there is a third person involved, that is, a victim. In almost
every case the children do not have standing in family courts.

In my Jjurisdiction they might get a guardian ad litem who might
or might not be a lawyer, who might or might not be trained, or
who might or might not be mandated to take an independent posi-
tion. The juvenile court at least is set up to have some inves-
tigatory skills. Whatever it is called in the various states.
They also have the police power. They have the power to order
treatment. They have the power to impose conditions of visita-
tion. The Juvenile Courts have a lot of power.

- MR. DUCOTE: To order cooperation, to order evaluation of
adults.
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MS. BROGNA: Yes -- police protection, "stay away" orders.
In many of the cases they can do all kinds of things. And they
often have -~ although, they say they don't -- access to funds,
which at least in California the family courts do not have. Fam-
ily courts say, "I can't order an independent evaluation because
I can't pay for it. I can't order a supervised visit because I
can't pay for it."

DR. CORWIN: I want to applaud Dr. Salter for taking us to
another level of evolution and refinement in this business. I
think what she is talking about is badly needed in terms of the
science. We have to study these issues. We have to look at pro-
posals on how toc refine professional decision-making. We need to
look at all the different data sets, the child, the parents, the
accused. I also believe that in looking at the accused there are
variables and facts that contribute to a probability assessment
of whether this looks like it is, or it looks like it isn't, a
valid case. All of those data sets contribute something, at
least when we're looking at the best interest of the child. Many
of the data sets, like looking at the accused, are too unreliable
to use in a criminal case. So, I agree that that kind of evi-
dence is not relevant to criminal proceedings.

MR. DUCOTE: I think one important point is there are kids
every day in this country who are protected by sensitive, compe-
tent, family courts and juvenile courts. So I don't think you
have to throw out the baby with the bath water.

A couple of months ago I accidently ran across an unpub-
lished appellate court decision in Louisiana that was the type of
case we are talking about. The mother came in. Here's the phys-
ical evidence, here's the behavioral evidence, here's what hap-
pened during visitation. Here's the expert testimony. The Court
applied a statute that we have in Louisiana that says if sexual
abuse is proved, visitation is terminated. That was upheld by
the appellate court, but it wasn't published. So I wrote to
them. I talked about this book and all the controversy, and they
decided to publish it as any other opinion. The only reason that
that happened was because we had a judge who did what he was sup-
posed to do and we had an appellate court that did what it was
supposed to do. I think as we develop -- there are a number of
appellate decisions now that are going to be coming out and hope-
fully they will be favorable -- I think we can build a body of
case law that will allow the Court to work the way it's supposed
to work. -

MS. BULKLEY: I really think your ideas are great. I think
they should be published. I know the fear you are speaking
about, but I think, once again, it‘yets down to the issue of ex-
perts; that somehow this will be used in court, that you will be
in court, and this will be brought out and other experts will be
on the other side. This is what I found interesting about the
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Braga's film?2; I don't know if people saw it or know about it.
It's quite good. Without the use of an expert, with the testimo-
ny of the mother and the children, you have got the same crite-
ria. You have got those issues. What we need is this informa-
tion you are presenting to get to the attorneys who are handling
these cases, who can put the mom on the stand and say, "Now,
isn't it true that you didn't have any prior problems with visi-
tation," so that the same information comes through the mouths of
the witnesses in the case. You don't have the battle of the ex-
perts. The judge can hear how ridiculous the allegation is, and
it doesn't put the burden of proof cn the defense, so to speak,
or the father's attorney. So you aren't talking just about cus-
tody cases here. I think that's the problem, the information
isn't out there to be used in the case.

MS. PENCE: I know a lot of times we are talking about
the lack of CPS and law enforcement involvement in these cases.
Most of them are very reluctant. Indeed it lowers the credibil-
ity of everything when this comes out in a divorce or custody
situation. We need to give them these concrete types of things
that they can look for early on and see the absence of all these
indicators of coaching. Really, it strengthens the fact that we
will probably get a more thorough investigation because very
early on that bias -- "Oh, God, it's a vindictive mother type
thing!" -~ they screen that out.

MS. BULKLEY: I think this needs to be published with a
caveat. It's just sort of like the article, "child Sexual Abuse
and Custody Disorders: No Easy Answers." Nobody is saying that
we have it all right, either. We know we have cases where the

mother wasn't vindictive before, but is now. Nothing is abso-
lute.

MR. BERG: I want to jump on Donna's point because I
think it's really important, and also point out something that
Linda said earlier. You said that we need to begin to look at
these cases not in the context of a custody battle, but that
these are sexual abuse cases. The charge and the burden for the
initial aspect of these cases go to the police, and they need to
have this information. Police officers come to me all the time
saying, "What do I do in these cases when I've got allegations?
I don't want teo touch them because I don't know what I'm doing."
This information could become a part of their validation and in-
vestigation process. I hate to put the burden on the police in-
vestigators, but I think it is their responsibility, and they
need this type information.

T

22"When Children Are Witnesses," written and produced by Drs. Laurie and
Joseph Braga. Available from Guilford Publications, New York.
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DR. SALTER: Ultimately the answer on where this should go
is to be researched. We are suggesting something because we
don't have the research. But what you should do is take thase
and test whether they do or don't discriminate between cases that
turn out to be fictitious and those cases with merit.

DR. CORWIN: There are two things here. We are blurring
them. There is a legal determination, a legal issue, and there
is a fact issue. I agree with Jo. Look at the evidence in the
most direct manner possible. That's the legal determination.
That's the best basis. There is a fact issue that science can
contribute to, and we have got to stop blocking the science be-
cause of the ideological position that we don't want to be mis-
used. We have just got to be careful and try to minimize its
misuse. But we need to encourage the science. We need better
work on the fact part of it.

MR. CRAMER: Henry Plum will make a presentation.

MR. PLUM: I want to raise a preliminary but critical
question. It's not intended as a criticism, but I believe we are
missing a very important component in this meeting. We have
spent three hours talking about how to impact on decision-makers,
but why aren't the judges in this session? They should be pres-
ent and listen to what is being said. I know they are in other
sessions but they should be at this one. I believe we must seri-
ously review how judicial decisions are reached. What do judges
consider and why? So in my suggestions and scolutions my focus
will address our method for choosing judges, the shortcomings of
that process, because I believe the system is flawed.

I will attempt to provide you with a structure in which we
can put all of our suggestions. We should address the problem in
terms of the effect of parents and the system on children. My
bias as a former prosecutor and now as a private practitioner is
in behalf of the child. We don't focus in on children often
enough. The system's starting point or focal point must be on
the child rather than the reverse. This is the most critical
point; the parents' protests should be secondary. The focus
should not be parental rights, but rather parental duties. It's
the duty of a parent to protect the child. 1It's the parent's
duty to provide food, care and clothing. 1It's the parent's duty
to visit. When the parent violates any of these duties that's
when the state steps in and either terminates parental rights or
transfers custody. -

So let's focus in on the system's duty to the child. Let's
examine the family court and identify its duty to children. The
children cannot protect themselves.' I have seen the effects of
the allegations on kids as a prosecutor when I was dealing with
abuse and neglect, I presently handle a lot of custody caps now
as a guardian ad litem representing children. I generally choose
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not to represent parents in custody fights. That's just my own
bias and that's my own decision.

I think the effect on the child is both physical and emo-
tional. There are several problems. Many of them have been men-
tioned; for example: 1) courts view children as too young to be
competent in many of these cases because a child has limited
skills. 2) Children under school age may be perceived as being
more suggestible. 3) Medical evidence is very often inconclu-
sive. 4) Children may be exhibiting behavioral indicators of
stress that may be due to the breakup rather than the sexual
abuse, and there is sometimes no way to differentiate that.
That's been mentiocned already. &) There are no hard line behav-
ioral indicators. 6) There is no litmus test that we can look
to. 7) Children in this area are subjected to more interviews,
by therapists, relatives, parents, guardians ad litem, than they
are in the juvenile or criminal system. I really think in terms
of exploitation, the divorce area is much worse. 8) Although the
parents' motivations may be genuine, an attempt to validate the
allegation by going from person to person is often done at the
expense of the child who has to repeat the same story. For ex-
ample, in one of my own cases involving a 5 year old named Katie,
whenever I go out to talk or meet with her, it's the parent that
always wants me to talk to Katie about a particular item, that
particular one event. It's never Katie initiating it.

Another problem which I have seen in this area is that the
child is not allowed to move beyond the abuse. 1It's the parent
that pushes the kid back. In the case on which I represent the
child still talking about what happened last May, the child is
moving forward and her mother is not. That's sometimes typical
in some of these cases,

I also think the parent's anger is transferred to the child,
verbally or non-verbally. The mother may not be saying to the
child, you want to hate your father, but her behavior conveys the
message. Children are very perceptive and they know and they see
everything that is going on. An example is in this custody case
when the court ordered no visitation and the child was in ther-
apy. The mother described behavior which the child was allegedly
exhibiting. The mother alleged whenever the father was discussed
the child would exhibit regressive behavior. This reaction was
never produced in any therapy session. It was decided by the
therapist and myself that we would do a session in which I would
interview the father in the therapist's office and the therapist
would be in the other room with Katie observing the father. She
would observe the father and the therapist would determine if
there was a problem, if there was anxiety, et cetera. In this
way, the therapist could deal with'the problem. We weren't get-
ting anywhere in therapy. During the interviews with the father,
Katie initiated contact by knocking on the window of the Observa-
tion Room. She obviously has a relationship with him. Now, lat-
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er on when we switched roles and the father stayed in that same
room and I came and talked to Katie, she asked me, "Do you think
Mommy will be mad at me if I went and talked to Dad?" She was
already caught between her mom and dad. I think this is one of
the binds children are placed in which is really tough.

Often the parent's motivation is suspect, whether it's done
legitimately, inadvertently, or maliciously. It's one of those
realities we must acknowledge that is present and part of the
systemn.

Another frustrating part for the parent that has a negative
effect is that the child may only make disclosure to the parent
and no one else. This frustrates the parent, in terms of trying
to find someone else who will believe them. The parent feels
personally violated and angry, and legitimately so. In addition,
that parent may be asked to participate in therapy. This may
also make the parent angry because -- the parent says, "Wait a
minute. Am I responsible or am I at fault? It's that guy. He
abused the kid. He should go into treatment. I shouldn't."

Another problem is that the parents may have been sexually
abused themselves, and they believe in good faith that there is
evidence of abuse which the other professionals don't see.
Sometimes the victimized parents have not worked through their
own abuse. There is a risk that they will project their own
issues on the child. That's a difficult thing to identify.

Parents also faced with tremendous financial costs. We know
that in terms of litigation. They have to pay for the work-up
evaluations, therapy, lawyers, guardian ad litems, et cetera.
They also experience frustration from the system, in terms of
multiple hearings, or not being able to get an early court date
because the court calendars are so clogged up.

Some parents violate the law and go underground. My concern
in receiving the materials that were made available for this
think tank is that in the process of trying to protect the child
from sexual abuse the parent may inadvertently subject the child
to emotional maltreatment. I don't know how beneficial it is to
a child to be on the run for a year or two, moving from pillar to
post, motel to house, and being told that if mommy is found by
the police, she is going to jail. This emotionally-charged en-
vironment will have a long-term negative effect on the child.
Running away from the problem isn't the solutiorn. I know what
you are saying: what about the judges that make bad decisions?’’
I think we will always have some cases in which there are bad de-
cisions. We have other professionals that make bad decisions,
too, but that doesn't mean we writé&' off the entire profession. I
don't believe the underground system is the solution. I am
really concerned about the effects of such a system on the child
over a long~term basis.
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The focus in the juvenile system on «buse and neglect is
treatment and reunification. One of the problems which the juv-
enile system attempts toc address is underlying causation. That's
where I think we miss it in the divorce and family court area.

In the family court arena when an assessment is conducted there
is little attempt to find the underlying causation for the abuse.
This is an essential element to resolving issues. We must begin
to focus on this. For example, Katie is four and a half. She
has only one father, whether he is an abuser or not. That fact
will not change. He will have to deal with that issue as well.
Now, I can get visitation stopped for a period of time, but I
don't know if I am going to get visitation stopped for the next
14 years, and certainly not once she is an adult. The issue of
abuse has to be dealt with. I think our system is ignoring that.
Maybe we have to take some message from the juvenile court pro-
cess and say, "Let's find out the underlying cause and let's
start treating that if we can."

The other effect on the parent is that the parent will feel
guilty for delay. He cor she may have delayed in the past in
order to try to save the marriage. On the other hand, the parent
may not have wanted to believe it. Now when it comes out this
misbelief is held against him or her, and that's a problem. It
frustrates the system. It frustrates judges and it frustrates
lawyers. :

What about the judicial response? Judges are frustrated for
multiple reasons, including the rules of evidence. Another prob-
lem is the inexperience of judges who deal with these issues.
Judges are lawyers that either have been elected or appointed.
One doesn't go to law school and study "Child Abuse" or "Child
Development 101." That doesn't. exist. A judge comes to the
bench basing his or her decisions on him or her own experience
and knowledge. Often this is not legally founded, nor even pro-
fessionally founded. It may be based on their own morality and
perception of the law.

Another problem area is the frustration judges experience
with the tendency for both sides to exaggerate their claims of
the other parent's unfitness. When a judge sees this happening,
he or she has to separate the chaff from the wheat. When sexual
abuse is introduced, it becomes another allegation that goes in
the hopper. Now, think about it. If you are a judge hearing
that day in and day out, after a while you begin to not believe
anybody. Where do you draw the line and say, "Wait a minute. We
have a child who needs some protection?" I think that's the
frustrating part.

Another fact is that experts dfsagree. It is not difficult
to go out and hire an expert on either side of the fence. They
will be credible, they will be believable and they will be expen-



xS

46

sive; but it can be done. That's a reality. That's something
that the judge has to deal with.

With a lot of sexual abuse there isn't any physical evi-~
dence. How do you prove fondling or touching? There is no phys-
ical evidence. A colposcope will not show this. You have to
look at other indicia, and the experts may have disagreed as to
these indicators.

Finally, the judges make decisions on a value system. How
that value system is developed is the most crucial. I asked at
lunch today whether the National Council of Juvenile and Family
Court Judges has run any training programs to have judges evalu-
ate how they reach decisions, how they make decisions, and what
they look at. As far as I could determine, there was no such
program. This is a suggestion for the panel that such a program
be developed. In other words, look at not only a judge's conclu-
sion is, but how he/she got there. That's crucial in arriving at
any kind of a truth or rational decision.

There is a confusion of roles concerning social services.
Some jurisdictions deal with CPS as being attached to the divorce
court, but most of them don't. CPS views its function totally in
the non-divorce arena. Usually if CPS does get involved there is
no follow-up. They will do the study and that's it, they get
out. There is no provision for therapy, there is no provision
for family services, there is no provision for real monitoring,
and there is no money to do it. Parents go through the same
scrutiny with CPS as with judges because of their potential bias.
There are turf battles between CPS and family conciliation, or
whether you want to call it: who does what and when. My juris-
diction went through that same process. Both agencies said that
child abuse is the other's responsibility, and what happens is
that nothing gets done. There was no investigation, or it would
be initiated long after all the information was lost.

Sometimes law enforcement will not investigate even if it
gets a report. Law enforcement is reticent to pick up the case
as soon as it is identified as a family domestic problem. That's
reality.

Typically the appointment of a guardian ad litem for the
child occurs well after the fact. 1In Katie's case I was appoint-
ed in September and the abuse occurred in May. Now, what am I
supposed to do with the time lapse in terms of trying to get
fresh information? If there was tainting, if there was coaching,
if there was lost evidence, there is no way that I can recapture
that information. We need to set up a mechanism to appoint legal
advocates for the child early on especially if the legal system
is used to impact on the child. We need somecne that will be a
legal advocate for the child, someone with the ability to file
motions, to get discovery, to do all of the things necessary in
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order to speak for that kid. I don't think we can rely on either
parent. We have to have someone independent.

The problem with guardians ad litem is that very often they
are young, inexperienced, and untrained. Usually appointments
are made by the judge to new law school graduates. These new
lawyers, although well intentioned, are usually ill-equipped to
deal with these kinds of issues.

Another problem was identified during the session I did on
guardians ad litem yesterday. In one jurisdiction I was advised
that a panel of volunteer guardians ad litem was being estab-
lished. These would be attorneys who would volunteer to handle
these cases. Now, how many of you can identify lawyers who do
tax work on an ongoing basis as volunteers, who do corporate law
as volunteers? It seems that when we come to children somehow
the services which they need from professionals ~- not only from
lawyers, but from pediatricians, social workers, -- are simply
supposed to be donated. I have no problem with volunteerism but
when it bec<omes the rule rather than the exception I think there
is a problem, because it says something about a value systemn:
kids are not important. We have to change that. If we pay our
people, our professionals, to work with kids, then I think we can
demand a level of expertise that they need.

There are very few litmus tests to establish sexual abuse.
With respect to the comments that David made this morning, the
difference between the sexual abuse accommodation syndrome as I
read the law and the battered child syndrome, is that the bat-
tered child syndrome was developed as a diagnostic tool to diag-
nose abuse, and the sexual abuse accommodation syndrome was de-
veloped as a therapeutic tool.

DR. CORWIN: I wasn't referring to the accommodation syn-
drome. I was referring to a diagnostic device.

MR. PLUM: Let me propose some statutes to these problem
areas.

We need to change the way we choose judges. There is a need
for specialization. The election process for choosing judges is
skewed. The manner in which we chose judges has to be different
and better. Judicial education should not be viewed as two weeks
in Reno on a gambling junket. It has to be on a regular ongoing
basis. Being a professional implies continual education. Maybe.
we should choose by appointment, certification, and demonstration
of ability.

Let's face it. All this time 'is spent on impacting upon
decision-makers. For the last three hours we have talked about
decisions of judges. Those are the people we have to impact
upon. But how are we choosing them? We have to examine their
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value system. Without a well-founded knowledge base on which to
make decisions -- we end up with decisions based on a visceral
response, and that gut response is not valid. That's not the way
to do it. '

There was a suggestion made this morning concerning the cre-
ation of a professional board as a decision maker. We did that
in our state in medical malpractice. Before one files suit one
has to go before this medical malpractice board, which is made up
of various professions. A hearing is held in front of this
board. They make a recommendation. A hearing was held in front
of this board. If you aren't satisfied, you can go to the judge.
We would have to modify this for the family court, but I see that
with professionals who know what they are doing, maybe that kind
of administrative system might work as a solution. It's certain-
ly better than what we have now.

We have to change the involvement of social services. What
is needed is a good risk assessment tool that nct only assesses
safety of the child and screens out for false allegations, but
also that addresses causation. It is important to identify why
this person is abusing, so that a change can be achieved. Stop-
ping the abuse from occurring is important, but identifying what
has to change is also important. Otherwise, when you get a new
judge and this new judge has different standards, visitation
could be reinstated without resolution of the problem. So we
need good a assessment tool of getting at causation and laying
out what has to happen for reinstatement of visitation, some
measurable objectives, and some criteria for review. Take part
of the juvenile court model and put it into the family court sys-
tem. Yes, it'[s expensive; I understand that. But the benefit
of protecting children is with the investment.

Law enforcement should be included through the multi-disci-
plinary approach. The referral system has to kick in law en-
forcement. Parents have to call police to screen out whether
criminal prosecution is appropriate or not.

With lawyers, I think we need mandatory requirements in
terms of payment and in terms of education. If you expect people
to do the kind of job you want, then you have to lay those expec-
tations out and you have to say, "This is important for you." I
don't have any problem with young lawyers serving as guardians ad
litem, but what I don't want is someone who doesn't know what he
or she is doing deciding on a child's future. That's almost mal-
practice. It probably is. e

The last recommendation is for medical and mental health.
We need some way of identifying thdse who have a strong bias. I
don't know if there is an answer. We need some way of identify-
ing who can be used as a reliable resource. I like the idea of
either court-appointed experts, and those experts then by agree-
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ment will not be hired by either side. There are financial con-
siderations for the professional. I don't know if they would be
willing to do this. Another alternative is to develop a pool of
experts that will only be appcinted by the court who are willing
to limit their practice and take a position that, "As a result of
my appointment here, I will not represent either side, either
mother or father." This would help eliminate that bias. But the
financial considerations may be prohibitive.

MR. CRAMER Richard Ducote will respond.

MR. DUCOTE: I have a couple of questions for you, Henry.
First of all, you said you choose not to represent parents in
custody battles. I believe, that seems to imply that the par-
ents, or the attorneys who are representing the parents, in cases
where you are appointed as guardian ad litem, that there were al-
legations of sexual abuse in custody battles. Do you ever repre-
sent parents who are not in the midst of custody battles, but
protecting their children once custody has already been estab-
lished, from sexual abuse in visitation?

MR. PLUM: No, I don't.

MR. DUCOTE: The second question I have is, in cases where
you are serving as guardian ad litem and it is determined that
the child has been sexually abused, what is your proposed dispo-
sition as it relates to visitation and treatment?

MR. PLUM: Number one, I look at the safety of the child
primarily. I don't want the child traumatized again. Number
two, I recognize that in many cases the child has a relationship
with that parent, a psychological and emotional bonding with that
parent. So my focus is to identify the causation. Not just the
maltreatment, but the causation behind it. Then offer the alter-
native to the parent or the abuser, saying, "Look, if you want to
change, this is the way you can do it, but you need a good as-
sessment." Number three, one must track the progress of the
child at the same time. Number four, the other parent must be
included in the treatment because that non-abusive parent is the
real key ingredient to that mix -- They will have to be convinced
that the child will be safe if there is visitation.

MR. DUCOTE: If the abuser refuses to go to treatment, as
guardian ad litem, what do you recommend for the Court as being a
proper disposition in visitation? .

MR. PLUM: I would either recommend no visitation or
visitation that is going to be non-traumatic. It depends totally
on where the child is.

MR. DUCOTE: Who makes that determination?
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MR. PLUM: I am going to rely on the input of the treat-
ing therapist to give me a good idea of what is going on.

MR. DUCOTE: And what is untraumatic, safe visitation with
an abusive parent, where the parent denies the abuse, or refuses
to accept responsibility, refuses to remove the guilt of the
abuse on behalf of the child?

MR. PLUM: Safe visitation. In some cases in which the
parent is denying, we have done visitation with the therapist
present. This includes working with the parent through the pro-
cess of the denial, and the therapist also brings in the child at
key points. I have to rely on the input of the mental health
professional to identify the dynamics that are operating and re-
introducing the child to the parent, based on the child's prog-
ress, as well as the parent's progress. The key focus must be on
the child. 1It's the child's right to visit the parents, not the
right of the parent. 1It's the right of the child to associate
with the parent. I use that as a measure, and I use the thera-
pist as a conduit to tell me when it's appropriate and how this
benefits the child.

MR. DUCOTE: I thought I detected some implication in your
presentation that there are cases where children have been sexu-
ally abused by a parent and because the mother reacts with anger,
and the mother reacts to protect the children, that the reaction
of the mother is often as bad or worse than the sexual abuse. Is
that correct?

MR. PLUM: Only when the reaction of the parent becomes
a pattern of emotional abuse, yes. I think that can happen.

MR. DUCOTE: Having those answers to my questions, I will
make my comments. First of all, I think we need to operate from’
some concrete anchors in cases of child sexual abuse. It seems
to me that the clinical literature is clear that children who are
sexually abused need to have the sexual abuse stopped. They need
treatment. They need an adult ally to stand by them who will
protect them, and who will give them the assurance that they will
be protected, that they are believed.

I think, second of all, that there seems to be enough of a
state of the art or consensus among knowledgeable professionals
who treat sexually abused children and perpetrators in a couple
of respects. First of all, the children blame themselves Ifor the
abuse in that they are ambivalent about their relationship with
the perpetrator. These are the two things that psychologically
contribute to the money wrench in their psyche. Even if we start
off with supervised visitation -- I know of circumstances where
the parents deny committing the abuse, don't accept responsibili-
ty and when it continues they somehow blame the mothers for their
reaction. We do not fully hold the perpetrators accountable, not

§
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only for accountability's sake, but as an integral part of the
treatment to insure the child's recovery. We give the mothers
every reason to do what they are doing.

It amazes me that courts and attorneys do what is tantamount
to a case of a broken arm to say, "Don't put a cast on it. I
just don't believe in casts. You can't play football with a cast
on your arm, and kids should be able to play football." That's
what we do. Clinicians tell me -- I am not a clinician, but I
get this from people I trust and from what I read -- that there
is a treatment model and courts should adopt the treatment model
This is no different than putting a cast on your arm.

My other concern is that there is the implication that the
mother isn't letting the child go past the abuse. She keeps go-
ing back to an incident in May, and often directs the child in
conversation with you to talk about it and there is the sugges-
tion that that is something improper on the mother's part because
the child should just go ahead and initiate that conversation. I
don't think that's valid. Particularly when a child is not being
protected and the court is still ambivalent -- I think we are
starting off with the presumption in that case that the child was
abused.

It's perfectly appropriate for mothers generically in their
role as functioning adult allies to make sure that the people who
are responsible for protecting children focus on the things that
are most impcrtant. When children are being sexually abused and
not being protected there is no assurance. I think mothers in
this country, if the fathers are sexually abusing children, have
every reason to be concerned about whether their kids will be
protected.

I think the state of affairs now is such that no parent can
go into any family court in this country with any amount of ev-
idence, physical, psychological, or even an admission on the part
of the perpetrator, and have assurance that the child will be
protected. They can't rely on the District Attorney to protect
their children. They can't rely on child protective services to

protect their child. They can't rely on the court to protect
their child.

The responsibility for protecting the children is ultimately
on the parent. We know that because children hold their parents
accountable for their own protection. Anybody who has treated
adult survivors will tell you that very often parents who did not
protect the child often receive the brunt of the child's anger,
even oftentimes more so than the abusive parent.

Our experience with serial killers -- I think this is es-
pecially enlightening. Very often serial killers are people who
were physically and sexually abused by their fathers and saw
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their mothers as being passive and weak and did not protect then,
and often the first person the serial killer kills is his own
mother. : ‘

It amazes me that, given all the power that the courts have
to put people in jail for years, to prohibit people from driving,
for requiring house arrest, for requiring people to be fried in
the electric chair, somehow they feel uneasy and that they are
doing something bad by terminating visitation of parents who have
molested their child. Even when the clinical treatment program
says this, the court system says at the same time they want to do
what is best for the child. We have a problem with attorneys
wanting to be psychiatrists, with psychiatrists wanting to be
attorneys, judges wanting to be psychologists and psychiatrists,
and everybody wanting to do something other than the role which
he/he is supposed to do.

There are courts, and there is a case law around this coun-
try, that have terminated visitation and the kids function very
well.

The typical situation of these mothers who are in the under-
ground, and these typical situations where the system has back-
fired on the parent, these are fathers who were terribly brutal
through the marriage and the mothers finally get out of the sit-
uation and trust that the fathers will not abuse the children and
so they allow visitation. The fathers don't have the mothers to
abuse any more, and they want to punish these mothers for leaving
them. That's when these guys are most dangerous, and they want
to make sure that these little girls don't grow up to be constant
bitches like their mothers, and the way to do that is to "start
them off right." What these guys unfortunately desire is to have
the courts condemn the mothers as paranoid, put the mothers in
jail and give them the kids so they can continue to molest the
kids. That should be a frightening prospect for the mothers and
it should be a frightening prospect for the attorneys involved in
the case. Attorneys should be aggressive, parents should be ag-
gressive, in preventing that from happening.

I think there are several solutions. Dr. Dennis Harrison
and I put together what we call the "Sexually Abused Children's
Bill of Rights" back in 1987. This has been endorsed by the
Louisiana Senate. I referred earlier to a law in Louisiana.
Civil Code Article 147 says when a court finds by a preponderance
of the evidence that the child has been severely- physically
abused or sexually abused, the court shall prevent visitation un-
til such time that the parent who has abused the child proves
that visitation would not be harmful for the child. It shifts
that burden. It also requires the "abuser to pay all costs.

MR. CRAMER: How old is that piece of legislation?

|
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MR. DUCOTE: It was enacted in 1986. The way that got
passed is that I was looking at one of these cases and I said,
"I'm sick of this. I'm absolutely sick of this." So I took a

looseleaf piece of paper, scrawled out that law. I was in Baton
Rouge. I went to a friend of mine who is in the Senate and I
also gave it to a friend of mine in the House and I said, "cCall
me when you need the testimony." I never heard any more. I got
busy doing other things. Then, lo and behold, I read in the pa-
per that it had passed. It passed unanimously. It starts off
from the prospect that the court has found the abuse, which gives
you some threshold. We have cases in this country where parents
are convicted of abuse, but we still have people saying, "Gee, I
still think the child has a right to visitation. You know, I
don't know that that conviction is true." Anyway, the "Sexually
Abused Children's Bill of Rights" is being considered this year
by the Washington legislature, the Utah legislature, and I think
the Montana legislature.

This "Sexually Abused Children's Bill of Rights" has ten
things that I think go a long way toward solving this thing. It
says that every sexually abused child has the following rights:
First of all, no forced contact with his or her abuser. When the
court determines that a child has been sexually abused by a par-
ent all visitation between the parent and the child shall be pro-
hibited until the abusive parent has successfully completed a
treatment program for such molesters and the child is emotionally
ready to have contact with that parent.

Now, going back to mothers we can look at Sarah for purposes
of this. She is the typical mother in this situation, you know,
the "vindictive bitch." Now what we have here is a father who
has physically abused her, who sexually abused the children. She

- spent years and years to try to get the court of two states to

protect her children. She is being threatened with contempt.

She is spending tons of money. She is scared to death, and mak-
ing crucial decisions every day. Now, at the point that that's
finally resolved, you know, for her energy to be used to remedi-
ate and to start to heal her kids, how much of it then should
have to be devoted to her then having to worry about the father's
rehabilitation? When children are abused seriously then damage
is done to the relationship and the kids have to start to heal,
and all of this -- what is often the equivalent of simply misin-
formed interference in families at that point by everybody trying
to fix a bad situation and fix the wrong end of it -- takes the
time and the energy away that the good parent has to heal the
child.

The second point is a non-punitive custody determination.
The custody of a child shall never' be changed solely to punish
the custodial parent for lack of cooperation with the court.
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Third, there shall be an educated and trained judiciary.
All judges have to be trained in the diagnosis and treatment of
sexual abuse.

Fourth, there shall be consideration of all relevant evi-
dence in all juvenile and family court proceedings concerning
sexual abuse of one child. Evidence that the parent in question
has sexually abused another child will always be admissible. You
will think well, gee, that's true. California has that by stat-
ute. Other states refuse to do that, this is some sort of magic
or deep philosophical question. I think that's common sense and
that's usually done by statute.

Five. There shall be an open-minded and unbiased judiciary,
despite the fact that a court has previously determined allega-
tions of sexual abuse of a child were not proven. The court
shall always consider any competent new evidence of sexual abuse
brought to court, without prejudice. There are cases where it's
just starting and the evidence is there. The parents go to
court. It's not proved now, but then more evidence develops be-
cause the abuse escalates. Many times courts will say, "We al-
ready determined that issue wasn't true. So shut up." So this
would eliminate that.

Number six, competent expert testimony that a child suffers
the "sexual abuse syndrome' shall always be admissible in any
court proceeding concerning the child's welfare.

We are not talking about the sexual abuse accommodation syn-
drome. We were anticipating Dr. Corwin's good work in actually
defining what collectively has been known among real experts in
this field, that there is a syndrome, which is a collection of
syndromes, that indicate that the child has been sexually abused.
We always talk about bed-wetting and those kind of non-specific
indicators, but the real specific indicator is the sexual play,
the kids' recreating the abuse with their toys, recreating the
abuse on their own bodies, inserting things into their openings,
excessive masturbation, sexualized kissing, sexual fondling, vag-
inal and anal stimulation, sexual knowledge heyond their years.
For example, a case just came into the office and the child said,
"Mother, Daddy made glue," describing, obviously, ejaculation, in
the context of other details about daddy being naked, et cetera.
With that kind of thing, if you look at people who really know
sexual abuse it's pretty conclusive.

Seven, minimization of courtroom time. Videotape, and other
evidence that falls within the exceptions to the hearsay rule
should be admitted.

Eight. There shall be financial empowerment of protective
parents. This is one that amazes me. When a father abuses his
child he is always required to pay Henry's fee, or do we still
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assess that against the mother? Half and half? Well, let's be
just, half and half. Can you imagine that? Most of these par-
ents go through their life savings, they go their parents' 1ife
savings, they sell their property, and they get nowhere, despite
the fact that there are vaginal scars, hymens missing, and these
parents are told to stay and work out the system. But the par-
ent, the abuser, should pay all of the costs, all of the mother's
attorney's fee, and all the costs of therapy. That should be
given. There shouldn't be any leeway there.

Nine, judicial support of protecting parents. No parent
shall be punished for contempt of court for failure to comply
with the court order for visitation, where the parent in good
faith has reasonable grounds based upon competent expert opinion
to believe that the other parent has sexually abused a child.
That's certainly not any radical communist idea.

Finally, there shall be public scrutiny of attempts to pun-
ish a protective parent. Any parent charged with contempt of
court for failing to comply with court ordered visitation shall
be entitled to a full public hearing. You know, we have secret
trials. We have parents who are gagged. They are told not to
speak or they will go to jail. That's just un-American, folks.

For example, Elizabeth Morgan is in jail under secret court
proceeding, secret transcripts.?3 I almost went to jail in
that case for giving out what was determined to be secret tran-
scripts. However, there were 20 minutes when the case was in the
appellate court before the appellate court sealed the record
where it was public record. Fortunately, for those 20 minutes I
had about 50 sets of the record to hand out to the media. And,
thanks to a snowstorm in Washington, D.C., on the day of my
trial, court was-n't held and I never heard from them again.

The stuff really rises to the level of absolute foolishness
and I think we need to take some concrete stand legislatively.
The problem is not the law as such. The problem is those indi-
viduals who because of their attitudes and their ignorance in-
terpret the law poorly. The only things I think we need to do
with the law are to tie the hands of the judges, not to give them
discretion, in these instances. I think that would go a long way
toward solving the problem.

DR. SALTER: That's all very nice stuff. -My only comment

23[Ed. note: Dr. Morgan was later freed by the application of Section 5
of Public Law 101-97, which limits the term of incarceration for civil
contempt in any proceeding for custody of a minor child in D. C. Superior
Court. This was enacted under the Constitution's grant to Congress of power
over the Digtrict of Columbia court system.])
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on that is where can I get a copy?24 That's wonderful.

I want to make one more comment on something you said. A
couple of people have said that we need to change things so ex-
perts are employed by the court. There is no law that says men-
tal health has to work for one side or the other. We don't need
experts employed by the court for mental health to make a deci-
sion. They will not work on one side or the other of these kinds
of cases. Most people that I know will not do that. I have nev-
er worked for either side in a case involving the welfare of a
child, and I am not alone. This is not at all unusual. The
stance that I take is that whether the court appoints me, or both
sides agree and sign a stipulation in advance, I will have access
to all information, and that the reports not be suppressed by
either side. Most people know better than to get in the stance
of working for the defense, so that if they don't like your re-
port they then suppress it and it never sees the light of day.

If they do like it, it comes out. Therefore, you are being seen
as working on that side. I think that is an unconscious bias if
that occurs when you work for one side. There is an internal
thing that mental health needs to do, which is to take a stand
against being "hired guns." It is within our power to take a
stand on that, to declare that unethical, and refuse to do that.
We have never done that.

MR. PLUM: When someone comes to you, a parent, either
one or the other, and tells you that he or she is involved in a
custody dispute, do you say, "Before I get involved I want the
other party's agreement that I can evaluate you," and so forth?

DR. SALTER: Absolutely, or the court can appoint me over
the other parent's objection.

MR. PLUM: My experisnce hasn't always been that. When
I've come into cases, a lot of times it's after the fact and
therap;sts have been lined up by both sides already. I agree
with your stand that maybe that's another way to resolve it.

DR. SALTER: My point is that I'm not credible anyway if
I'm partisan. If you hire me on your side and I come out for
you, what's the good in that? Nobody is going to believe me
anyway, because you hired me and I'm working on your side. So
you have to come in as an independent evaluator to have any
credibility in the case in the first place. .

DR. CORWIN: I would much rather participate in that man-

24Cop1es are available from the Children's Forensic Instltute, 650

Poydras Street, Suite 2030, New Orleans, LA 70130.
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ner; however, I found out several years ago that if I took that
stand and stuck to it, I would be abandoning cases that needed my
expertise.

Professionals who review cases for one side or the other are
not necessarily hired guns. The difference between a hired gun
and an ethical expert who agrees to work for one side or the oth-
er has to do with honesty versus dishonesty. There is literature
regarding this, but many people don't understand that distinc-
tion.

DR. SALTER: I think that as people get to know your work
better, the court will appoint you over the objections of the
other side. But I will tell you something that has surprised me,
and that is I do get invited to come in, and I'll bet you that my
substantiation rate is higher than 65%, appropriately or inappro-
priately. The last two cases have been offenders who have called
me. I have no idea why, because I came out against them in both
cases. It has not been my experience that you can't get an
agreement.

MR. DUCOTE: I agree and don't agree with that. What typ-
ically happens when those are the ground rules and both parties
have to agree is you get somebody who is unqualified, or the
court appoints somebody out of the phone book, or he appoints a
good psychologist at Mental Health who has been there 40 years
who has never read a book. When I go into court to cross-examine
an expert on sexual abuse, I have about 30 books on sexual abuse
in my bag. Now, invariably nobody has ever read any. Nobody can
define any terms. They don't know what they are talking about,
but they have bheen at the Mental Health clinic for 40 years. One
psychologist in Wyoming -~ I said, "Have you ever had any train-
ing whatsoever in the field of child sexual abuse?" He said, "Of
course not." Now, he is the guy that the court has based all of
its decisions on.

Again, the hired gun is somebody who has no training and ex-
pertise, or does, but doesn't base his or her conclusion on that
training and expertise, which is the field. You know, they come
up from left field.

For example, there is a case that I am involved in Florida
where the parents were supposed to agree on a therapist. Well,
the mother went and named every competent sexual abuse specialist
in Dade County. The father wouldn't agree. So the next thing we
see is a petition filed in juvenile court against the mother for
not getting the child treated because she won't agree to a ther-
apist. Well, you know, that's a bit odd. It shouldn't work like
that. You don't have orthopedists, 'you don't have oncologists,
you don't have pediatricians, attack the way they are attacking
these cases because they are specialists. The skill, really, of
the attorney representing the offender, makes the very fact that



13

58

orie specializes in sexual abuse become viewed as some sort of im-
propriety. You know, I think we just have to have some guts
about that and do what makes sense. If you have a Volvo to fix,
if you want to know what is wrong with your Volvo carburetor, you
don't take it to Joe's Service Station down the street because he
happens to be there.

MS. BROGNA: What you do is eliminate the best experts for
us in taking that stand: that "unless you can get the consensus
and have me appointed, I'm not available to you." Also, that

stance is not mandated by your profession and so when you take
yourself out you can't take the opposing national expert with you
That leaves Joe Schmoe, the local trying-to-do-it guy up against
the so-called national expert, and that's not fair.

DR. SALTER: Well, obviously, what I would like to see is
for that to be an adopted standard so that we do get to take the
opposing expert out with us.

I would also like some way to reduce the financial incentive
because the criteria that people talk about, whether someone is
honest or not, is extremely difficult to prove in court. The
people that I come in contact with on the other side will pass
any of your accreditation standards.

MR. DUCOTE: But they won't pass my cross-examination.
DR. SALTER: Well, they might not.
DR. BUNK: It often seems that your profession is on

trial when you are being cross-examined. It would make common
sense for the judge or jury to know that a person who has spent
12 years in professional education is just.not going to throw his
or her professional integrity down the tube for this one case.

DR. SALTER: What are you talking about? We have people
who have thrown their professional integrity down the tube 200
cases ago!

DR. BUNK: But it's unfair to say that solely because
the mother hired you, you'll lie, or that you'll do whatever you
need to do to get the conclusions you need. With education, re-
garding sexual abuse, at least some judges might say, "I don't
think she will sell out for quite that low a price."

DR. SALTER: I think there ought to be some standard fees
established, because some experts are making hundreds of thou-
sands of dollars, and I am cynical enough to believe that if they
were not making hundreds of thousands of dollars a year doing
this, they might have less interest in doing it. I wish there
was some standard court-appointed fees established.
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DR. FRONING: Gary Melton has written something that is
going to be in the American Psvychologist soon, as I understand
it, guidelines for gsychologists' being expert witnesses in child
sexual abuse cases.?® I have some problems with some of them.
They apparently have already passed some board of the APA, so we
might have to fight some of them. They are interesting in that
they address some of the issues. If we get some kind of dialogue
going on within psychology, this is a better way to deal with
these experts in terms of them going beyond their data, misrepre-
senting data, and so forth. To say that this is an unethical
protocol and you are violating it, and then trying to police it
by reducing fees -- I agree with David -- I don't think it would
be very helpful.

MR. DUCOQTE: One more comment. There is a psychologist
who devised what he calls a "SAID syndrome," "sexual allegations
in divorce," and got it published in the same journal of the
Association of Family and Conciliation Courts,?® that publishes
the studies that everybody relies on as being important. He
testified in a case that I was in. He has never treated survi-
vors, has never treated kids, has never treated offenders. He
doesn't believe psychologists or social workers. He only be-
lieves law enforcement. Then he says that the way you tell a
false allegation is if the mother also claims there is physical
abuse in the marriage.

The way to expose the credentials of an expert is to cross-
examine him. You know, he has never read anything. When he said
he only believed law enforcement I just happened to have Ken
Lanning's book?’ about the morally indiscriminate offender who
beats up his wife and kids, and that kind of shot down his the-
ory. Even the judge who heard the case said, "Gee, I'm amazed.

I always thought this guy was impressive. He comes to conferen-
ces." That's because of that process, and that's where the ad-
versarial system really weeds these people out.

DR. BUNK: Two things are clear to me from this discus-
sion. One which has been alluded to, but not really talked about
a lot is that sexual offenders against children are much more
able and willing to acknowledge and put their child's best inter-

25Melton, G. B. and Limber, S. "Psychologists’ Involvement in Cases of
Child Maltreatment: Limits of Role and Expertise, RAmerican Psychologist,
44:9, pp. 1225-1233. (1989).

26Blush, G. and Ross, K. Sexual Allegations in Divorce: The SAID
Syndrome. The Conciliation Courts Review, 22, pp. 1-11 (1987).

27Lanning, K. U. Cchild Molestersgs: A Behavioral Analysis for Law-
Enforcement Officers Investigating Cases of child Sexual Exploitation.
Arlington, VA: National Center for Missing and Exploited Children, 1986.




11

60

est in front of their own when they are talking with someone who
obviously gives them the idea that they can be helped.

I am not naive enough to think that all sexual offenders
against children will respond to a caring treatment provider who
says to them, "Yes, I can believe you did this, and that you car-
ried it this far, and that you can be helped,' all of these
things together. However, I think there are many who will. And
I would guess that your rate of havirng 6ffénders come to you,
Anna, being somewhat higher than David's is a result of your be-
ing known for having a treatment offender program in place and
really being involved in the forefront of offender treatment.

A second thing that is clear to me is that in allegations in
custody situations, more than any other area, we must combine the
fields of mental health and the legal proceedings in a way that
really has not been done before. It is my understanding, that
there are training centers developing around the country which
are jointly training and teaching psychologists and attorneys to
work together around mediation issues in custody proceedings.

One area that we as a multi-disciplinary profession should look
at is involving sexual abuse treatment and litigation in those
kinds of training centers. Richard, I know you do this. But
that should happen more often, where the attorney and the psy-
chologist, mental health professionals, who are all trained in
sexual abuse would then be appointed by the Court, or be in the
public eye such that a judge or an attorney could say to the cli-
ent, "This is the place we need to go in order for you to get the
fairest shot."

MR. CRAMER: Sarah King will present now.

MS. KING: Almost everything I have in my prepared re-
marks has already been discussed. I am just going to sort of ad
lib on what I have heard today.

One of the things I am so thrilled to see is that so many
people are interested in what is happening to sexually abused
children in the judicial system, and that they are willing to
come to conferences and talk about it. I think this is my fourth
year. What I am terrified of is that I see so many territorial
wars going on. It's almost as if every profession is dealing
with sexually abused children, whether it be the legal profes-
sion, psychologists, the medical profession, or sccial workers.
There are so many wars being fought inter-professionally and
intra-professionally that I don't know how long it is going to
take before these children are helped. Everybody has addressed
the issue of children in court, which of course is the major is-
sue, the best interest of these children. Now, a need to focus
on teamwork is imperative if those best interests are to be
served.



61

What I would like to talk about are the "vindictive witches"
that are in jail around the country, which I don't really intend
to dwell on. In order to change that label, one of the first
things we have to do is look at terminology. Forget the psychol-
ogy and the legal issue and look at the terminology that we are
using. The title of this workshop is "Abuse Allegations in
Custody and Visitation Situations." We are adding to the victim-
ization of these children by some of our own terminology. I
don't know about all your professional experience, obviously.
Mine is just as a support group for protective parents learning
about the system. I have been searching my brain since Linda
discussed this earlier, trying to think of a case that didn't
develop in the following way.

In all the cases I'm working with, the protective parent had
custody; custody was never an issue, visitation was never an is-
sue. Everything seemed fine and then sexual abuse comes out in
the child's disclosure and/or behavior. The mother usually goes
into shock and thinks, "How can this be?" or "Why didn't I see
this before?" But what happens is that she goes through -- Do I
re-port this? Do I hope it goes away? Who do I call? How do I
protect my child? When she reports it, it gets into another ter-
minology cloud, a terminology mistake that people have to cor-
rect. Once she reports it is when it becomes a "custody issue"
in almost every single case. The defense immediately files for
custody. The original allegation somehow becomes diffused and
now we have a custody battle on our hands.

We have to separate custody and visitation battles from sex-
ual abuse. These are two different issues. If you have a sexual
abuse case where the offender is not in the family or not in a
divorce situation, you just have a sexual abuse case. This
should be treated the same way. Just because the two parents
happen to have been married at one time, once sexual abuse is al-
leged, that's what it is, a sexual abuse case.

Somehow the courts have to be able to separate those two is-
sues also. I don't know if you could add that to your Bill of
Rights or not, Richard, maybe as No. 11, that once sexual abuse
is raised "custody" does not become an issue until after "sexual
abuse" is dealt with in the courts. You should focus on that in
the legal system, if the issue is going to remain there. Then
later down the rocad if it turns out to be a false allegation,
then custody can become the issue. But just to confuse the issue
by bringing the custody issue in, is hurting a lot of kids, and..
for us to label them in the same program, I don't think is cor-

rect. I think it adds to the victimization of both the child and
the protective parent.

The next time our terminology victimizes them is in quoting
the source of the allegation. After I talk to a protective par-
ent I often call the psychologist or the attorney involved in the
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case to see what I can do to help. They state, "The mother's al-
legation is" She has told me what the child told her and she told
me what the child told the psychologist. I see that the mother
or a teacher has reported the child's allegations, but the
child's allegation is the child's allegation, whether it be the
behavioral indicators or whether it be what the child has verbal-
ly said. It is the child's allegation.

"Dr. Morgan's allegation" is a well known example. I think
Richard pointed that out, too. It's just amazing how these cases
can go against good common sense.

Until we get down to the child's allegation and get it off
the protective parent's allegation we are just giving the defense
attorney and the perpetrator wonderful ammunition to go in and
say, "Well, okay, it's another one of these vindictive cases."

Another issue on terminology is the difference between re-
porting and disclosure, which almost goes into the same bailiwick
as the one of whose allegation it is. I think it is really im-
portant to differentiate between the disclosure of the child and
the reporting of the adult. If you always say the disclosure on
both terms, which some people do -- the mother has just disclosed
to DSS -- somehow later on down the road it gets confused. Again
it's the protective parent, mother or father, in the predicament.

A couple of years ago I used to think, and I used to say,
that everyone who worked in this field should live with a sexu-
ally abused child for two months to see what the protective par-
ent goes through. It's real simple to say she or he added to the
emotional abuse of this child. We are asking the protective par-
ent to be above super-human, and we allow the defense to use any-
thing less than the protective parents absolute protection
against the protective parent in court, which is being done con-
sistently. First of all, a protective parent goes through the
shock of finding out. The next thing you know you are thrown
into a system where you have to retain an attorney. You spend
most of your time in a psychologist's office, in a lawyer's of-
fice or in a courtroom, and you are saying, "Wait a minute. All
I did was love this child. Then I find out what has been happen-
ing to her, or him, and now I spend all of my time, all of my re-
sources, all of my energy, here trying to take care of this per-
son." It gets to be a very tense situation.

The protective parent, in order to be a fully functioning
adult ally, is going to have to have some more support in the
system. Otherwise, these children aren't going to survive. We
need to get some really empowered parents ~- and this is not a
time when you are very empowered betause you are devastated. You
have damaged goods. You have to repair. And at the same time
you are trying to repailr those damaged goods, you are going
through a system where all of a sudden you are like the rape

]
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victim years ago, the protective parent and the child are on
trial. ! .

I think there is enough evidence, if we can unseal or ungag
some of these horrendous cases. I wish we coculd walk through the
legal and psychological and medical evidence and put some profes-
sionals who have never been through these cases in the place of
the protective parent -- that's something that really has to be
done. You have to think, what would I do if this were my child
and I had all of this, when a judge looks at it and says, "Well,
the only abuse I see here is that this parent took the child for
all this testing and evaluation, and I think that's abusive."?
Well, all that testing and all that evaluation shows that here is
definite sexual abuse, and the judge doesn't want to hear that,
or doesn't believe in it. So he doesn't listen to it. Then all
of a sudden the protective parent is again in the role of, "I've
done something wrong." How can this parent continue functioning
well for the child's sake?

You wonder where the system is -- you know the system is not
working. There is an attempt, but it is not working. 1In lot of
these cases it isn't working. The Morgan-Foretich case isn't
working. You have Elizabeth Morgan, who was in jail for a year
and a half28, trying to protect her child. Then you look at
Dr. Foretich's second wife's history and her legal success and
the fact that he has not been able to see that child for three
years. Why does it work in one courtroom where this mother and
this child is okay, and the other mother not only cannot protect
her child, but she has been in prison longer than any other in-
mate but one for civil contempt in the history of this country?
There is something wrong with a system like this. Where are the
scales of justice? They are obviously way off balance.

There has to be something done immediately within the legal
profession to standardize the rules of evidence. Why is it that,
when someone is accused of murder, he or she is not asked if he
or she would like to take a lie detector test and that's the end
of the case? Why is it that in some of these sexual abuse cases
the parent takes a lie detector test and walks away? That's the
end of it. A number of people outside the system don't under-
stand this logic. Again, it goes back to common sense. Why .is
he telling the truth if he can pass a lie detector test on sexual
abuse, but he is not telling the truth in a murder case? It
doesn't equate.

It goes right back to the basic issue of the small child,
small crime. No matter how much we talk about their best inter-
ests we are not treating their best interests. We are taking
that most critical minority group - and saddest part about the

2S[Ed. note: Dr. Morgan was incarcerated for a total of 25 months.)
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minority group of children is that they are so defenseless -- and
using their powerlessness against them in courts every day.

MR. CRAMER: David Corwin will respond.

DR. CORWIN: I agree with what Sarah said about our termi-
nology. I think it's loaded with bias. When we call these
things, as we did in the title of our article, "Child Sexual
Abuse and Custody Disputes," we are already communicating a neg-
ative impression. A more neutral way to describe this is better.
The original title of my article was much better. It was some-
thing like "Suspected Child Sexual Abuse in the Context of Sep-
arated or Divecrced Parents," but of course that's too long for
the title of an article. We should consider how we use our
words. Perhaps that's something that can come out of a group
like this. We need to start looking at this in a more scientific
way, and if possible, in a more dispassionate and neutral manner.

In my experience it is not always mothers against fathers.
I have seen fathers who have sought to protect their children,
against abuse by mothers or mother's boyfriends and other family
members as well. Sadly, they have often been treated as badly as
some of the mothers who the court doesn't believe.

Although it is true that most of these cases that have bro-
ken into the media out of the secrecy of these family law courts
are mothers against fathers, there are a lot of fathers who have
also sought to protect their children.

It's unusual for me to work on a case where the accused per-
son hasn't "passed" a polygraph. When I come upon a case where
the accused has failed the polygraph I'm concerned that he may be
innocent, because it seems that many child molesters can lie
quite convincingly -- if there is one trait that is probably most
core to child molestation it's deception, the ability to lie ef-
fectively. One of the things that I go after with my magnifying
glass and archeological approach in looking at these cases which
by the time they reach me are often measured in feet of documents
-— I look for deception in sexual developmental histories and
other areas. That is something that I believe has some validity
in trying to identify people who are guilty of these crimes.

The chapter I wrote called "Early Diagnosis of Child Sexual
Abuse: Diminishing the Lasting Effects,"?’ has both the pro-
posed diagnostic category, which I think ought to be critized,
modified, tested and refined, as needed. The chapter also con-"'
tains a brief history on the development of APSAC and the field.
It has some consensually derived lists of signs and symptoms that

s s

291n Wyatt, G E. and Powell, G. J. (eds.) Lasting Effects of Child
Sexual Abuse. Newbury Park, CA: Sage Publications (1988) pp. 251-269.

i

-l S B S B OO G BN B B B B B T B O EE el



124

65

are divided up by the degrees to which they discriminate for sex-
ual abuse and by three age groups. I have a few of those copies
up here for people who are interested.

I would like to take just a few minutes to talk about what I
think has happened in the evolution of our awareness about child
sexual abuse in general and specifically those cases between sep-
arated and divorced parents. The issue of child sexual abuse re-
emerged for the fourth time in the last 140 years in the late
1970's. In a sense, 1978 is the watershed year. At that point
in time a number of professionals had the attitude that if a
young child says it happened, it happened, which was probably
right 99% of the time. But things changed over time. Some de-
gree of overzealousness probably resulted in a significant number
of innocent people being unfairly maligned or restricted, and
perhaps even convicted, although in my experience most of these
cases don't reach the criminal courts.

The field of child sexual abuse is an interdisciplinary
field made up of professionals who are concerned about the pro-
blem who focus their work on the problem. It is not the posses-—
sion of any one discipline. &As a scientific discovery, child
sexual abuse is deeply humiliating to some previously pre-eminent
professionals, some of whom were doing the custody evaluations
and the forensic evaluations for the court prior to the emergence
of this problem. So it is to those individuals that attorneys
would take some of these cases that they thought were question-
able, that may have been false, and a few of those people who are
especially visible began to develop very biased samples -- be-
cause they were already screened, not first line referrals --
that had a significant percentage of very questionable cases
which they called "unsubstantiated" in a way that sounded as if
they felt they were false. They used things like -- well, they
saw the child talking to the parent about having told the doctor
about what happened and used that as proof of brainwashing or
indoctrination. They made some systematic errors, logical er-
rors, about the meaning of a null finding in a data set.

If you look at the checklists that have been developed and
published by Green3? and Benedek and Schetky,31 mostly in the
psychiatric literature, they have in their column for confirma-
tion of cases things which most of us would agree are consensual-

30Green, A. True and False Allegations of Sexual Abuse in Child Custod}.
Disputes. Journal of the American Academy of Child Psychiatry 25:4, pp. 449-
456 (1986).

.

3lBenedek, E. and Schetky, D. "Allegations of Sexual Abuse in Child
Custody and Visitation Disputes," 1In E. Benedek E. D. Schetky (eds.) Emerging

Issues in Cchild Psychiatry and the Law. pp. 145~156. New York: Brunner/Mazel
(1988).



66

ly derived. There is little controversy about the things in the
confirmation column.

What there is controversy about is the use of things like a
hysterical mother to rule out or to use as evidence of a false
allegation, with undue emphasis on it. Many parents are hysteri-
cal when they are caught in a bind where they can't do anything,
when they are powerless and they see their child threatened and
in danger of being destroyed.

These checklists use things such as a lack of physical find-
ings to decrease the child's credibility. The child has said
something, but there is no physical finding, and so that decreas-
es the credibility. That's absolutely scientifically invalid,
but yet these tables were published in some of the most presti-
gious journals in these fields and were read by large numbers of
mental health practitioners and given some
credibility.

If one of these publicized cases was completely in the pub-
lic domain so that we could dissect it and review all of the evi-
dence, we might learn a great deal.

If you look closely at the methodology and criteria for
looking at these particular kinds of cases, the disagreements
among most experts are really fairly small, but they are signifi-
cant. One of them is the utility of the conjoint interview, as a
litmus test for sexual abuse. This is where the evaluator puts
the child who has said he/she was abused in the same room with
the person whom the child may have said abused them to see what
happens. We know that some sexually abused children love the
parent who molested them. This may not be a reliable or safe
procedure.

Another area of disagreement is these criteria for discon-
firmation. I think that's really the area to focus attention --
to identifying what are reliable criteria for disproving or ex-
cluding abuse.

Dr. Salter raised the point of what does it take to really
prove indoctrination, or what kind of evidence. It shouldn't
just be proven by the fact that the allegation didn't have enough
evidence to support it, or that there is suspicion that you don't
have enough evidence.

I think probably the most significant question and the thing
we have to look at, is what do we do with cases that are in the
middle. We would probably not have difficulty agreeing upon the
definite cases. There are cases tHat I have seen that strongly
appear as if they were the result of manipulation or some kind of
training.

.
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The real question comes in this range. What the CAPSAC task
force recommended, which was similar to what David Jones pub-
lished in the ABA book, was that we improve our terminology to
more accurately reflect the reality of our practice. If we be-
lieve there is enough clinical evidence to prove a case we should
call it "clinically substantiated."

Now, it still may not be true. It is just that it appears
that it is probably true. The category below that is not quite
strong enough to be clinically reliably substantiated, and we can
call that "unresolved." Jones called it "uncertain." That car-
ries with it the connotation that we don't know. It is in that
range that it may be warranted for judges to protect children and
at the same time preserve rights of both parents as much as pos-
sible.

Then at the far side here there are those small, relatively
small, percentages of cases that are believed to be fabricated,
and another group roughly the same size using the data from the
AFCC/ABA study, 19%, where there was misperception. We need to
study those. We need to learn more about how to identify and
screen these out. All of these children are in need of our pro-
tection and assistance to try to resolve these situations and
prevent them from becoming the kind of holocaust that some of
these cases have grown into.

I think there probably is a role in some of these cases for
innovative techniques of arbitration, and mediation, which would
include the power to bring in some kind of supervision. For ex-
ample, I was asked by the attorneys on both sides in a case to
come in and review the case for purposes of helping to resolve
the problem. There was an agreement that my evaluation would
never be used in the legal context, would not go into court. I
did my regular evaluation, and it was my opinion that in some
ways the case looked valid. The father had many of the charac-—
teristics of fathers that I have seen whom I believe have molest-
ed children. He was narcissistic, impulsive, somewhat socio-
pathic, sadomasochistic, and looked 1like he might have some af-
fective disorder. He also had a lot of severe stresses that he
was under and may well have been regressing or dissociating.

On the other hand, the child was two and a half years old.
When I questioned the child on a couple of occasions carefully
around the issues, there was no indication of any discomfort in
terms of sexual anatomy. I asked direct questions that many sex-
ually abused children, in my opinion, show some kind of reaction
to. He had absolutely nothing that I could base any opinion on
or that I could see on the videotapes of my interviews. Despite
the fact that the history was suggeéstive, what I said to the
mother was, "If you try to take this into court in the present
climate, you will probably lose and there is a significant chance
that your husband will be awarded custody, and if you believe
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that your husband will be awarded custody, and if you believe
that he may have molested them, as you appear to, then that may
not be the best course."

What I said to him was, "From my evaluation it looks to me
like you may have done it, but I don't think it's provable, and I
can't give an opinion that I think it is, but you have got to re-
alize that she thinks you did it and that that's the problem.
She loves your children and it's her job to try to protect them.
"And this father, despite his difficulties and his psychopathol-
ogy was able at some level to understand that and was able to
agree to a system in which there was a designated person who came
with the children on all of the visitations. That case has gone
for a year and a half in a reasonably safe mode. Those boys are
doing better than some of the children in cases that have been
fought in an adversarial way.

There may be another way of trying to handle some of these
cases. With very young children it is often helpful to protect
them until they are old enough to talk. By the time a child is
four or five and they can be taught what are the rules, and they
can provide a more detailed description of what is going on in
their lives, then they are more easy to protect.

My next concern is about the effect of the secrecy of these
proceedings and the fact that we can't talk about them for fear
of being sued, and we can't see what goes on in the court in some
of them because the records are sealed and the experts' testimony
is hidden from review. I think this secrecy is an impediment to
our being able to examine and improve the process. If we can't
study it, how can we decide what should be done differently or
better to correct the problems?

I am also concerned about the lock step legal progression of
these cases. This process can also occur in science. If a mis-
leading article is published and not refuted then others can
build up that flawed foundation. VYou can have castles that are
built on foundations of sand. 1In the legal process it can happen
at an early point in a legal proceeding. The trial judge makes a
factual determination, and then that is forever used to close the
door to further review. The subsequent hearings do not view the
full picture, and in some of these cases you can't see the pat-
terns that evolve until you can get it all together for a series
of months or years. I can't tell you how many times in court I
have heard judges say, "I'm not going to relitigate or retry that
questions." However, I am told by Judge Edwards from the Santa ’
Clara County Juvenile Court that at least in California they have
the discretion to open up and look at all of the evidence, and
that there is some acknowledgement''in law that in some of these
proceedings all of the evidence has to be reviewed. I think
that's another thing that we need to look at in terms of recom-
mendations.
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I'm concerned about the role of confirmation bias. We are
all vulnerable to this kind of problem in decision-making.
Judges are, too. A judge who has heard a case and has decided
not to protect a child, when presented evidence six months later
that that child has been abused and molested, is in a difficult
position -~ it takes a terribly couragecus, intellectually honest
person to reverse himself and acknowledge that he made a mistake
and because of his mistake this child has been harmed. What to
do about the problem? This is another riddle that should be ad-
dressed.

Finally, in conclusion, I would like to address the issue of
expert witnesses. 1In 1959, a forensic psychiatrist, Bernard
Diamond, wrote an article entitled, "The Fallacy of the Impartial
Expert.®* Dr. Diamond describes how even the expert who is re-
tained by both sides, once he or she has come to an opinion the
he or she is no longer impartial. Experts do have to defend
their opinions. It's a natural thing. People cannot completely
free themselves from their experiences and their philosophies,
their values and their learning. So all experts are in some
manner not impartial.

There is also a difference between the honest advocate who
discloses what he has done, who he has talked to, who is paying
him, and what he did to help the side prepare, and the hired gun
who deceives. There is a difference, and there are things that
could be done to clean up that whole area so that the testimony
that is provided to courts is more reliable.

In an article that is not yet in publication entitled, "The
Psychiatric Expert Witness, Honest Advocate or Hired Gun," Dr.
Diamond draws on over 30 years of watching this process. He
makes a number of recommendations. I would just like to quickly
go over those because I think they are important.

Number one -- I am going to reframe this so it will not be
about forensic psychiatry, and am going to make this about ex-
perts on child abuse, the interdisciplinary field -- there needs

to be a clear expression by the organized experts about the
boundaries of legitimate expertise in that area. If an expert
tries to testify beyond that scope, then the Frye test or the
scientific relevancy analysis should be used to exclude that
testimony.

Number two, the courts should adopt more rigorous standards
for the qualifications of experts. In California the definition’
is that the expert should be qualified by special knowledge and/-
or skill and/or experience. Special knowledge, skill, experi-
ence, training or education: any one of them is sufficient. He
suggested that courts ought to require all of those. In order to
testify as ana expert in court the professional should be knowl-
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edgeable and skillful and experienced and trained. Any one de-
ficiency would disqualify him or her.

Third, the expert ought to be knowledgeable about the rel-
evant scientific literature, the subject at hand, and that the
attorneys should be free to bring in the literature to confront
the expert. The rule that says, if you didn't rely upon this to
form your opinion, then you can't be cross-examined should be re-
laxed in order to demonstrate that the person is not knowledge-
able of the current literature.

Fourth, the expert should be allowed considerable leeway in
the presentation of his or her testimony. Science is not best
communicated in yes or no answers. The ability to testify by
dissertation and with visual aides that are necessary to demon-
strate and to inform is in the interest of truth and better com-
munication and understanding.

Fifth, there should not be a simple reliance on the battle
of the experts to expose unscientific, irrational, dishonest, or
foolish expert testimony. Trial judges must exercise more re-
sponsibility in determining when an expert is not meeting the
standard, and if that happens they should stop it, kick the per-
son out, and strike his testimony from the record.

Sixth, the law has to give up its quest for certainty from
science. Scientific knowledge is always appropriate, tentative,
and subject to revision as knowledge grows. Experts are never
justified in expressing their opinions with 100% certainty; there
is a level of doubt about every scientific conclusion, called the
"level of competence" in scientific parlance.

Seventh, the role of the expert in the adversary process
should be fully revealed to the trier of facts -- full disclosure
-~ how the person came into the case, who is paying him, who she
has talked to, and how the expert prepared the side that he or
she is working for, if the expert is working for a side.

For those of you who are familiar with it, the U.S. Supreme
Court has ruled that mental health experts, psychiatrists, should
be advocates, should help the sides prepare their case. In fact,
it just makes sense that, unless you are going to require the
attorneys to be experts on the topic, they need to rely upon
experts to guide them in what is relevant, what is salient, what
needs to be brought out in order to fit and to bring in the )
literature on the science that it pertains to, what it expects '’
from the other side, and how to cross-examine and refute the
other side's argument.

LI 4

MR. CRAMER: Have you got that citation?
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DR. CORWIN: Yes. It's Ake vs. Oklahoma, 470 US 68,
(1985) . I )

Finally, what Dr. Diamond recommended was that professional
organizations have to take more responsibility in monitoring and
doing something about unethical conduct by the experts who are
testifying in their areas.

DR. SALTER: I want to throw one other thing into the con-
cerns about expert witnesses and the dilemmas that they present.
When you work in a region you get known for your work, and it's
either good or it isn't good. The problem with these national
experts is that they move around. They do get discredited in
their own areas, and they often get discredited in many areas,
but they don't learn from experience. There is a saying in med-
icine that you learn from failures. It doesn't make you feel any
better if the patient hears you say that, but that is what doc-
tors believe and it is true.

These guys aren't learning from experience. Sometimes you
will have a wonderful attorney who will pick up on what somebody
did somewhere else and you will use that material, but for every
time that happens there are ten cases in which the information
does not get transmitted. There is a case in Phoenix or Georgia
or Oregon or somewhere where the guy has gone and said and done
the same thing and got destroyed for it. In New Orleans you,
Richard, got away with it. Half the time or more people win in
situations like that, and they will keep running the same act,
saying the same outrageous things, even though they have been
thoroughly shot down somewhere. I don't know how to deal with
that. They are nomadic experts. It's a new breed of nomad where
their reputation in general doesn't catch up with them enough of
the time to make a difference for children.

MR. BERG: I think one thing that has happened is that
the National Center for the Prosecution of child Abuse3? is be-
ginning to track some of these folks, track some of their testi-
mony so that prosecutors from around the country can call in and
say, "This is what I'm up against. Give me an idea of what he
has done and what he has said, what his testimony has been." So
there is some recourse being developed, but it's minuscule.

DR. FRONING: One of the things I learned by this terrible
experience of the Morgan case is that the evaluation process and
the therapeutic process should be separated. .

You were talking about that you couldn't go in unbiased if
you were the therapist for the kida. I resounded off that because

32American Prosecutors Research Institute, National District Attorneys
Association, 1033 N. Fairfax St., Suite 200, Alexandria, VA 22314-1504.
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once you see that child's pain over a two-year period of time,
you can no longer go in and be dispassionate in the courtroom,
unless you are made of ice. I really think that this ought to be
part of whatever guidelines we come up with, the recommendation
that evaluation be separate from the therapy process. It could
be the same person, but you would need to end the evaluation pro-
cess, write a report and have that be the only thing that you
testify about if you are going to talk about whether the allega-
tions are true or not.

MR. DUCOTE: But I don't think there is anything wrong,
once we have determined our position, saying that the child has
been sexually abused, not to be dispassionate.

DR. FRONING: But then have the child go in for therapy.
That's fine. They just don't go to the person who evaluated
themn.

DR. CORWIN: No, for evaluators. As a matter of fact, the
expert who goes in and is monotone, neutral, appears totally dis-
passionate about their opinions, is not doing a very effective
job. There is nothing unethical about speaking strongly for your
opinion.

MR. DUCOTE: Especially in these sorts of situations, if
it is your opinion that a piece of land is worth $4,000 instead
of $3,500, you can do it with, I guess, with great blandness. If
you work with a child that has been sexually abused on visits,
and you have to pick up the pieces afterwards, I think that cer-
tainly --

DR. SALTER: I have seen it used against people.

MR. DUCOTE: Oh, sure. But, again, it is the role of the
attorney to explain that and to convince the court that that's
not inappropriate. Some people start to second-guess everybody
else and say, "Well, gee, I'm supposed to say this and I'm sup-
posed to be like this." 1It's like the problem where psychia-
trists would recommend no visitation, but they say, "Well, the
court won't go along with that. So I'll recommend supervised
visitation." Then the court orders supervised visitation and the
judge goes home that night and says, "You know, I would have
thought no visitation, but nobody recommended that." So if ev-
erybody stays in the role and does it the way he or she is sup-
posed to do it and does a good job, this system will work.

Another thing is this issue of proof and all of its diffi-
culty. There are many, many appellate court decisions where par-
ents have been convicted and sentenced to jail -- and that has
been upheld or affirmed by the appellate courts -- been convicted
on the same evidence that the family court views as foolishness.
Very often in appeals -- and with trial courts -- we often argue
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its similarity to the criminal case and say, "Look, this evidence
has been sufficient to convince them and it certainly is suffi-
cient here." .

MS. KING: One of the things I had crossed off -- that I
think Richard and Anna bcth probably discussed it better than I
can, is "brainwashing," "hysteria." That which the protective

parent has been accused of. The latest one is "media and fame."
When a person is bankrupt, and has spent hundreds of thousands of
dollars and years in court, and nothing is working and the press
gets involved, you think, now everything will be okay. Nobody is
focusing on the tremendous injustices that are going on. The only
thing left is the healthy protective parent to try to find some
remedy and say, "Wait. Something is going to work." I think
that has happened a lot, such as in the Elizabeth Morgan case.

DR. CORWIN: But the media often doesn't help the individ-
ual. It sometimes hurts the individual. Maybe one day it will
help the children. :

MR. PLUM: I have encountered proceedings where the
therapist dealing with both the mom and dad said, "Look, I will
work with these people, but what I don't want to do is come into
court and testify as to what has been said. That's going to im-
pede the therapeutic process." One way we have addressed that
issue is by having an evaluator on the front end and on the hack
end, and possibly communicate with the therapist. The under-
standing is that the therapist will not be called as a witness.
How do you feel about that? Do you have any suggestions?

DR. CORWIN: Well, I have mixed feelings about it. I
think one of the good reasons for having separate evaluations and
therapists is to protect confidentiality of the child and that of
some of the pecple involved, but I think that privilege, confi-
dentiality, should not be protected in spite of the welfare of
the child. So if information comes out that is critical to the
safety of the child, I would feel ambivalent about the failure to
disclose that kind of information.

MR. PLUM: There are still obviously the reporting laws
and things like that that are applicable. But what I have found
on the front end is that the therapist says, "These are the
ground rules under which I will accept the case and if we can't
agree on that, find somebody else."

MR. BERG: But how do you find out what that therapist
is doing? I think generally when I hear that, quite honestly,
that that approach is a lot of crap, and if the person is not
dealing with sexual abuse issues we will never know it.

DR. SALTER: You deal with offenders; that is the point of
view of people who deal with offenders. I think more and more
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offender treatment people require that in order to get into
treatment, you have to sign a waiver of confidentiality that says
that the therapist can talk to anybody she needs to talk to.

Now, of course, this was discussed in conjunction with criminal
court proceedings, where your alternative is to get into some
treatment program or go to jail. The treatment contract that you
sign will be very long and very involved, and it will allow me to
communicate with the probation officer, with the child protection
agency, with the mother's therapist, with the child's therapist,
so that I can get collateral information about your behavior as
the abuser. If the therapist doesn't have the collateral infor-
mation you are at the mercy of what a sexual abuser tells you
about his behavior. That is not a good position to be in.

DR. CORWIN: I am much more concerned with the child's
therapist having confidentiality and for it not to be indoctrina-
tion or programming of the child, hammering in what they are go-~-
ing to say in court, that it be on their feelings, their emotions
about what they have already said, not to be an interrogation.

DR. SALTER: With the proviso that the grooming behavior
of the offenders needs to be reported. If evidence comes up --

DR. CORWIN: Through the child?

DR. SALTER: If evidence from the child comes up that the

abuser is hanging around her room, you know, or being inappropri-
ate on visitation, that has to be reported.

MR. . PLUM: I don't think the problem is with the ther-
apist getting information from other sources. The therapist's
problem is in having to repeat it in a court process. You know,
"Do I have to come to court and testify?" It's not the sharing
of information from their end collecting it. It's from coming
into court and saying this is what the mother told me or this is
what the father told me during a therapy session. Therapists are
telling me that this is impeding their ability to do therapy with
the client down the road.

DR. SALTER: I think what you are saying is the difference
in the sex offender's specialized treatment and family therapy.
For myself I would say that the consensus that is building with
sex offender treatment people is that we must change that model.
When a sex offender says to you, "Don't you trust me?" a family
oriented therapist, without specialized training- in sex offenders
would say, "Well, of course, because trust is necessary for rap-
port and I couldn t go behind your back." A sex offender thera-
pist would say, "Of course not, and you would be crazy to trust
yourself. That's the least favor i’ could do for you. That's the
most harmful thing I could do, to trust you, and if you are tell-
ing me you trust yourself, you are in a lot of trouble." It's a
different orientation.
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DR. CORWIN: At UCLA we provided for confidentiality in
the treatment program. One of our fathers in the treatment ses-
sion described how he was beginning to have sexual fantasies
about his child again and he was going in and masturbating over
her bed at night. We made a report, but we were told that that
was confidential, and he hadn't committed any crimes.

MS. BROGNA: I would like to say one thing about that. 1In
my experience most of the therapists that have said that have
made the decision that they don't want to give up the time that
it takes to prepare and go to court.

MR. BERG: Or don't want to put the energy into holding
somebody accountable.

MS. BROGNA: Right, they have got their own thing and they
want to keep their practice. They don't want to have to cancel
all of their appointments and go down to the courthouse.

I'm not sure this is with your point about transmission, but
I am disturbed at the fact that somehow the false allegation is
also arising there because the child has first disclosed to her
mom, presuming mom is the custodial parent -- first to mom or
only to mom. The child won't tell anybody else. So the mom is
the conduit and the mother is there saying, "Sweetheart, you have
to tell somebody else. Now that you have told me, please go and
tell Dr. Jones." Then later on we are hearing, "Did your mother
tell you what to say?" "Yes." Then when you get to court that's
not bad enough, but then the mother who may still have custody of
the child and while the proceedings are underway is being told,
"Don't discuss the proceedings with your child. Don't discuss
the assault with your child."

You put the mother in a position now of this kid crumbling
at 1 o'clock in the morning, "Let's talk about Teddy Ruxpin," and
it's so unfair, and it's used against them. It's just awful.

The judges don't seem to have any conflict at all about issuing
those kinds of orders and expecting that kind of behavior. It

really upsets me a lot. I think we ought to do something about
that.

With respect to what do we do with the cases in the middle,
you know, the unresolved ones, I think the criteria need to be
that the child is safe. I think that society siiould tell our
judges that we want them to err on the side of the child. I'm .,
really sorry if one wrongly accused dad has lost out on his
Saturdays at the zoo, but we need to do that, particularly with
those little kids. We can say, "I'm sorry if for two years you
are not going to visit, or that you are going to have very re-
strictive visits, we need to wait until this child is old enough
to tell me what is going on, old enough to deal with what is go-
ing on, take karate, and all of those things." I think it's a
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small price to pay. That's what I think needs to be going on in
this middle ground, absolutely, and that's what I don't see going
on.

In almost all of the cases that I have seen, the protective
parent -—- that's the easy term here -- will agree to have the
child live somewhere else, will agree to all kinds of creative
possibilities to buy a safe place for their child. It's the
courts and the social workers and the people who are supposed to
be giving the courts ideas about what toc do with this mess that
need to work on being more creative in those recommendations.
Parents have said to me, "She can go live with her grandmother,
or she can go live in the hospital, or anywhere but with dad, or
with the offender or whoever." That's a hard choice for them to
make, but in my experience they are generally willing to make it.
I think the courts can be more creative.

The other side of that is that to take a child who discloses
and put him or her in a strange foster home is punishment, it al-
most guarantees a recantation. You could have spent a little bit
more time finding out that the kid loves to go to Aunt Edna's ev-
ery summer. So as a special treat we could just say that she can
go and stay with Aunt Edna for a while. It can be done in a much
better way and you don't have to guarantee that your witness is
going to recant.

We are close to the point where we should be able to make
some very concrete suggestions about changes in law. I agree
that we should abolish the confidentiality of the juvenile court
and family court proceedings. I think it's an attractive old saw
that is being used, in effect, to cover up a lot of things, a lot
of mischief.

I think the children are survivors and we should listen and
act on the recommendations of survivor groups. They are telling
us, "I would much rather have been safe than to have had my rec-
ords sealed." We need to get that whole issue of privacy out.
The courts are saying they are concerned about the privacy of the
child. Maybe not just protecting the expert, but protecting mom
and dad. Dad can't lose his job and all that stuff. But it's
also being used to hurt the children, I think.

MS. PENCE: One issue that Henry mentioned a few minutes
ago in his presentation that we haven't really gone into is the
turf battle about what court has jurisdiction. I know one of the
big problems we have seen is that a court will be handling the
divorce matters, or will have handled the divorce matter years
ago, and when the allegation of sexual abuse comes up it goes
back into that court because at one point in time somewhere in
the system that court had jurisdiction. We have had judges who
refuse to relinquish jurisdiction to the juvenile courts who gen-
erally have a higher level of expertise and training in these
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matters. Henry's response was well, maybe the judges need to be
involved in our decision making process on how we get them to
know when they have reached beyond the level of their competence.

DR. SAUNDERS: I want to ask the attorneys in the crowd a
question. There has been a lot of discussion about the need for
mental health professionals and expert witnesses to follow all
these guidelines, and the need for mental health organizations to
police those activities and censor people when they need to. I
haven't heard anything about, what, from the attorney's perspec-
tive, the ethics of calling a witness who the lawyer knows is not
an expert in the field, or knows the expert to be somebody who
would either lie on the stand or misstate the facts.

Of course, this is done in the context that I have got to
present the most vigorous case for my client. That's wonderful.
But what is the responsibility of an attorney in that situation?
What is the responsibility of the bar on that situation? Wwhy is
it that the mental health people are the only folks charged with
cleaning up their act? I would like to hear from any of the at-
torneys about that, in the spirit of professional competition, as
I think Sarah noted.

MR. DUCOTE: Well, you are absolutely right. I am looking
for a case, and I think conceivably there is a case, where an at-
torney for a perpetrator actually may have liability for the con-
tinued abuse of a c¢hild through those tactics. I'm looking for
the right case to test that. I'm going after a County Counsel in
the State of California, hoping te have his license revoked for
attacking his own witness on the stand who had recommended that
the child be returned to the protective mother. The County
Counsel argued that the court should not listen to his own client
because she had obviously been intimidated by the hot shot at-
torney from Louisiana. She got up and cried in the courtroom
saying, "That's not true. That's not what happened. The child
needs to go back to her mother." In those kinds of things I
think the attorney should be disciplined.

DR. CORWIN: Having kept the child with the father through
a number of proceedings, the judge was very willing to follow
that advice.

DR. SALTER: Let me ask you this: Do you believe that the
lawyers actually know who is legitimate in these fields?

MR. DUCOTE: I believe that there are certain hired ex-
perts that have a large enough reputation in the country at this
point in time that people find out ,about these people in some
way. It would be my opinion that if they don't know they have a
responsibility to find out whether they are hiring somebody to be
an expert witness who is actually not an expert. It seems to me
that the attorney does have some responsibility. I think there
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are cases where they know that this man will say this and know
that he is misrepresenting scientific literature. Yes, I believe
that. -

DR. SALTER: Let me ask it this way: I was at a confer-
ence where a nationally known defense expert was speaking to the
defense bar. They asked him, "How are you thought of in the
field?" You could have heard a pin drop. At the time I was re-
ally surprised because of all the questions that had been asked
and answered in a two-day period this was the one in which every-
body in the room stopped moving. I was also interested in his
answer. He said, "Well (name) says I am one of the most pre-
eminent experts in the country on child sexual abuse." I said,
"(Name of person) is not an expert in child sexual abuse," at
which point I was told by him not to interrupt. He called a
woman across the room who said, " (Name of person) is not an
expert in child sexual abuse." I think they genuinely believed
that they were bringing in one of the pre-eminent experts in the
country, and he definitely presents himself that way in the 1lit-
erature. We talk here as if we all know who knows this field and
who doesn't. We are dealing with a different profession that
doesn't know who we think are the real experts, while hired guns
present themselves with their degrees and as if they have the
amount of experience required in order to claim this distinction.

DR. SAUNDERS: Well, let me give you an example. There
was an attorney in my city who brought in an expert with a cer-
tain name. Most of the psychologists and the mental health pro-
fessionals around probably recognize this name. I don't know
what his discipline is, I think he may be a psychologist and a
religious type of guy. The guy they brought in was indeed named
the same, but he was not the one who wrote the book in question.
Very clearly the attorney knew this. It was very clear when you
read the transcript of this examination that he asked gquestions
in a special way. The guy did happen to have written a couple of
monographs published. To me it was a very clear attempt to mis-
represent something. Yet when I ask people about the attorney's
responsibility, what I get back is, "Well, it's the attorney's
job. to present the most forceful case he can." It's written off
that it's okay.

MR. POHL: I think you have to realize that in any part
of the criminal justice system there are two different roles.
The prosecutor is supposed to be honest, to seek justice and the
truth. The prosecutor is certainly never supposed to put a wit-
ness on unless the D.A. can vouch for the witness' credibility.
Any time a prosecutor puts anybody on the stand, he or she is
effectively vouching for the witness' credibility.

Defense attorneys have totally a separate role. Defense at-
torneys are paid by their clients to get their clients off. De-
fense attorneys do not, technically, to the best of my knowledge

:
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-—- I am not a legal expert in ethics -- have to vouch for the
witness' credibility. They can't put on perjured testimony
knowing that it is perjured testimony. If they hire people who
represent themselves as experts and they want to put that testi-
mony before a jury, it is the prosecutors' duty to be fully pre-
pared, and to make the expert look like non-experts if they are
not qualified. The prosecutor should be able to cross examine,
should be able to impeach, and if he or she does a good job it,
an unqualified expert look will foolish in front of the jury.

Every state has different standards for expert testimony,
what is considered to be expert testimony, and what gets before
the jury. I have heard California's standard, which is far high-
er than Florida's standard. The Florida standard basically says
that if the person giving testimony has expertise, is deemed by
the judge to be an expert, and that testimony will render assis-
tance to the jury in an area that they don't have common knowl-
edge about, then the expert is permitted to render an expert
opinion. So what you typically have is a standard of an expert
coming in and saying -- I don't care who the expert is -- "I have
written ten books, two articles, been educated in the field, and
have an expert opinion," and the opinion is allowed if it is
about some area other than the witness's credibility and truth-
fulness, because that a jury must decide.

As a prosecutor, you ask the jury, "Do you know the intimate
details" -- or the judge could ask the jury -- "do you know the
intimate details of the child abuse syndrome?" Juries will often
give you a blank stare. The minute the judge has the perception,
that there will be issues of all the syndromes and all of the ac-
companying characteristics, behavioral patterns, theories, and
everything else that goes in the area, you will have somebody
that walks in and claimed to have additional knowledge in that
area that would assist the trier of the facts, the jury, the mak-
ing a decision. That person is going to come in and give expert
testimony. It's up to the prosecutors to know what is coming in,
and be able to show everybody that the person is not an expert,
then follow that up with somebody who is an expert in a prosecut-

or's mind, hopefully a legitimate expert, to go ahead and counter
that testimony.

DR. SAUNDERS: I take it the answer is no, then.

MR. POHL: In terms of ethics? Prosecutors I know have
ethics, and I will just leave it like that.

MS. BROGNA: This is only in the criminal field, and I am
not sure if that's the only place. It sounds like maybe the per-
son in Ben's case was in a criminal case. That caper is clearly
illegal. Attorneys have an obligation as officers of the court.
It sounds like the lawyer overstepped it in that case. The hard-

er one is if you suggest to your client the father, that, given
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his finances, Dr. X would be a good person to go into therapy
with. That I think is much harder. There the lawyer for the
mother has some obligation to get the best experts that can stand
muster for her side. The court needs to have some mechanism,
have some check on that by someone who doesn't have the obliga-
tion to present the best case for the -- I won't say "party"
because I believe the child should be a party -- well, for the
"other party."

MR. PLUM: To repeat what has been said, number one,
attorneys are officers of the court and they do have an ethical
obligation. Whether it's the defense counsel or the prosecutor,
they can't put someone on who is going to lie. My experience has
been more as a prosecutor.

With respect to experts, the reality is it's whoever the
judge accepts, even given the California standards.

MR. POHL: Everybody is an expert.

DR. SAUNDERS: You are talking about the court proceedings.
I'm not talking about that. What Anna has talked about is the
need for the profession to police itself, and you are talking
about what is acceptable in a judicial proceeding. I certainly
agree with everything that you said. What I am asking is, does
the ABA, American Trial Layers Association, National Association
of Criminal Defense Lawyers or National District Attorneys
Association, or local groups of them, do they have a responsi-
bility in this area in terms of keeping this type of false tes-
timony out of the courtroom? Not in a judicial sense, but in a
professional ethical sense.

MS. BROGNA: As long as you call it false; bias is dif-
ficult. That's what I was trying to say.

DR. {AUNDERS: Well, someone testified that the unsubstanti-
ation rate or the false report rate was 65%, but as per David
Finkelhor's presentation yesterday, that is clearly not only
misleading but it's just flat false. Yet the defense experts are
willing to testify to that. Does the trial lawyers assocciation
have a responsibility to its members to say, beware of this quy
because he will tell you that this is true, but it's really not?
So you need to watch yourself because you will be putting false
testimony on.

MR. POHL: The problem with that is you are asking the
trial lawyers association, because of information that they may
or may not have, to condemn one person's research project, how-
ever the methodology was conducted whether it's legitimate or
not. That's no different than saying there is somebody else in
the same organization who doesn't like David Corwin or another
qualified expert, who thinks his opinions are garbage, and,

A
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therefore, we shouldn't admit his testimony. That's an expert
opinion in the legal sense of the word. How good or bad an
expert is something that is going to be decided in front of a
jury. It is up to the attorneys through cross-examination to
show that the expert's figures are absolutely fallacious, they
are based on poor methodology, they are improperly calculated,
and he or she doesn't have all of the statistics.

MR. PLUM: If you are looking for the professionals to
censor somebody, the only way that will happen is to have their
license pulled or lifted. Now, each profession has its own po-
licing mechanism, some of them being more effective than others.
That's the only way you will achieve your goals.. I don't think
the lawyers association or the prosecutors association will cen-
sor a particular doctor, unless that person has been censored by
his own profession.

DR. CORWIN: This is my last point on the issue of using a
single evaluator in these cases. The field has not progressed to
the point where it is scientific enough to rely upon one evalua-
tor. It is still open to honest differences with respect to an
opinion. What is needed in terms of legal reform is to present
the range of viewpoints and information, so that informed judges
or juries can then decide.

MR. CRAMER: Do you have a comment? State your nanme,

please.
MS. KINNEY: Nina Kinney. I just have one quick comment

on judicial qualifications which Henry Plum mentioned and which

no one followed up on. About 15 years ago in Texas there was a

judge who was elected. He had the same name as someone who was

very well respected as an attorney. He was not that person, but
he got elected because people thought he was this well known and
respected person.

In Alaska judges are appointed by the Governor, but they are
selected from a pool that is approved by the Alaska Judicial
Council. Four years later when they come up for re-election that
Judicial Council asks attorneys from the general bar, prosecutors
and law enforcement to rate how effective they think the Jjudges
have been in those categories. The Judicial Council recommends
either continuing their appointment or not, and then the voters
vote on them. That is another method that is a little cleaner
than just a general election. -

MR. CRAMER: On behalf of the National Resource Center on
Child Sexual Abuse, I want to thank you all and commend you all
for this discussion. I think we have all found it to be thought-

provoking and to bhe helpful in pointing future directions for the
field.
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APPENDIX B

THE NATIONAL RESOURCE CENTER ON CHILD SEXUAL ABUSE

The National Resource Center on Child Sexual Abuse is an
information, training, and technical assistance center designed
for all professionals working in the field of child sexual abuse.
The primary goals of the Resource Center are to advance knowledge
and improve skills. We pull together a vast network of informa-
tion comprising the expertise of outstanding leaders in the field

to help professionals better respond to child sexual victimiza-
tion cases.

The National Resource Center on Child Sexual Abuse is a col-
laboration of the National Children's Advocacy Center of
Huntsville, Alabama, and The Chesapeake Institute, Inc., of
Wheaton, Maryland. They share a commitment to a child-focused
multidisciplinary approach in the investigation, treatment, and
case management of child sexual abuse.

The Resource Center offers state-of-the-art information,
consultation, and training to all agencies and personnel involved
in protecting children through an array of services:

° Information Service, providing consultation and refer-
ral for professionals through a toll-free number (1-
800-543-7006)., and the preparatlon of selected bibliog-
raphies and other reports.

° Roundtable Magazine, a quarterly publication offering a
central ground for open communication through timely
articles, book reviews, conference notices, columns on
the personal side of working with child sexual abuse
cases, and a gallery of children's artwork.

) Multidisciplinary Training and Consultation, in compre-
hensive conference programs and internships exploring
practical aspects of investigation, management, treat-
ment, and prosecution of child sexual abuse cases.

-

Alabama Office e
106 Lincoln Street

Huntsvalle, Al 33801

1-205-333-RIDS

Maryland Office

LTE] Georgis AZvenue

Wheaton, Manvhind 20002

1-301-9 19-50k)

Information Service

1-8U0-KHA-000
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° Think Tanks, dynamic forums for experienced practitio-

ners and
critical
(Repocrts

. Targeted
tence in
children

researchers to explore current knowledge of
issues and point directions for future work.
of the proceedings may be purchased.)

Assistance to foster culturally based compe-
addressing the ethnic and cultural needs of
and families in the context of child sexual

victimization, and te foster increased participation of

minority

professionals in the field.

GOALS OF

THE NATIONAL RESOURCE CENTER ON CHILD SEXUAL ABUSE

To provide information, training, and technical assistance
to professionals working in the field of child sexual abuse

T

(6]

help br.dge research and practice

To serve as a model of interagency and multidisciplinary

cooperation

To identify successful and newly developing treatment models

To support the professional and the field

To become a center of leadership and excellence in the field

aw
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