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INTRODUCTION 

We envision a criminal process governed by rules, simply and clearly ex
pressed, which seeks fairness, yet promotes efficiency; which practises restraint and 
is accountable, yet protects society; and which encourages the active involvement 
and participation of the citizen. These basic attributes are the essence of our 
principles. 

0111' Crimillul Procedllre' 

This report presents the first title of the first volume of the Law Reform Commis
sion of Canada's proposed Code of Criminal Procedure. It is to be a code characterized 
by simplicity, consistency and coherence and earnlarked by fidelity to seven governing 
principles that have guided the reform exercise since the Commission's inception. 
Those principles, explained and illustrated in a recent Report to Parliament entitled Dill' 

Criminal Procedllre, are: 

1. The Principle of Fairness: Procedures Should Be Fair; 

2. The Principle of EfficienQ': Procedures Should Be Efficient; 

3. The Principle of Clarity: Procedures Should Be Clear and Understandahle; 

4. The Principle of Restraint: Where Procedures Intrude on Freedom They 
Should Be Used with Restraint; 

5. The Principle of Accountahility: Those Exercising Procedural Power or 
Authority Should Be Accountahle for Its Use; 

6. The Principle of Participation: Procedures Should PrOl'ide for the Meaninpjiti 
Participation of Citi:ens; 

7. The Principle of Protection: Procedures Should Enhance the Protection of 
Society? 

Canada hcil> long had a Criminal Code.) But the passage of time and a proces'S of 
incremental amendment have diminished its usefulness. As a result, it now has few of 
the virtues of a true code. 

The virtues of codification are well known.4 Primarily they are the following.5 

1. It introduces order and system into a mass of legal concepts and ideas and so 
presents the law as a homogeneous, related whole rather than as a series of 
isolated propOSItions. 

2. It demands that one take stock of existing legal materials, and so forces an 
examination not only of the ideas existing in the state engaged in codification 
but also in all other civilized states. 

I. Law Reform Commission of Canada [hereinafter LRC]. 0111' Criminal Pro(wlure. Report 32 (Ottawa: The 
Commission, 1988) at 54. 

2. Ibid. at 23. 
3. R.S.C. 1985. c. C-46. 

4. See especially, a Study Paper by the Commission entitled Towards u Codification of Canadian Criminal 
Lall' (Ottawa: Information Canada, 1976). 

5. F.F. Stone, "A Primer on Codification" (1955) 29 Tu!. L. Rev. 303. 307-308. 
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3. It works to eradicate uncertainty in the law by bringing together the law into 
one place or book. 

4. It makes the law more accessible to the average person. 

5. Those engaged in the exposition of the law are assisted by being provided with 
an authorized framework within which to conduct their work. 

Summarized, these advantages are accessibility, comprehensibility, consistency and 
certainty.6 

The virtues of codification are, in truth, the virtues of all competent legislation. The 
law should always seek maximum clarity, coherence and consistency. 

Codification provides, in the main, an opportunity to make the criminal law clearer 
and more logical. Also, the method of codification minimizes the need for ad hoc re
sponses to questions of social policy and reduces the possibility of introducing undue 
rigidity in the written form or the law. A code is not a closed system, either formally 
or substantively. Codification signals a continuous process of interpretation leading 
ultimately to greater accuracy in the statement of the law.7 

Canada's present Criminal Code was first enacted in 1892. The substantive part of 
our Code is largely the work of the English codifier, Sir James Stephen. The procedural 
part of the Code, when first introduced was, in many respects, uniquely Canadian. The 
Criminal Code of Canada was a magnificent accomplishment for its time, but it no 
longer serves us well. As we noted in Recodifying Criminal Law, Report 31, the current 
Code has many defects: 

It is poorly organized. It uses archaic language. It is hard to understand. It contains 
gaps, some of which have had to be filled by the jUdiciary. It includes obsolete 
provisions. It over-extends the proper scope of the criminal law. And it fails to 
address some serious current problems. Moreover, it has sections which may well 
violate the Canadian Charter of Rights and Freedoms.s 

The present Code is a melange. Substantive, procedural and evidentiary provisions are 
scattered throughout, adding to its complexity and incoherence. 

The Commission is committed to promoting a better understanding of Canadian 
laws through a principled and coherent approach to reform. This volume expresses that 
commitment, in part, through the separation of the basic components - procedure, sub
stance, evidence - that make up the statutory criminal law. 

We have already produced a model code of evidence9 and in 1987 we published 
Recodifying Criminal Law which contains our proposed Code of Substantive Criminal 
Law for Canada. Our substantive Code sets out in statutory form, for the first time, the 

6. The Law Commission (Great Britain), Codification of the Criminal Law (London: HMSO, 1985) at 17. 

7. G. Letourneau and S.A. Cohen, "The Merits and Limitations of Codification: A Canadian Perspectil'e," 
paper presented at the Internation~,l Conference on Reform of the Criminal Law, held at the Inns of Court, 
London, 27 July 1987. 

8. LRC, Recodifying Criminal Law - Rel'ised and Enlarged Edition, RI~port 31 (Ottawa: The Commission, 
1987) at I. 

9. LRC, El'idence, Report I (Ottawa: Information Canada, 1975). 
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general principles of criminal liability for which a person, if found guilty, may be 
imprisoned. 

This publication is the first instalment of our Code of Criminal Procedure. Like our 
other work, it is based on a deep philosophical probe into the nature of criminal law. 
In it the reader will see the results of a careful endeavour to balance the liberty of the 
person against the obligation of the state to provide protection to its citizens. The first 
complete volume of Recodifying Criminal Procedllre will be called Police Powers. The 
first of the two Titles that are to comprise that initial volume is Search and Related 
Matters. Title II will be devoted to the law relating to questioning suspects, arrest, com
pelling appearance, interim release and detention, and pretrial eyewitness identification. 
The remaining volume.', of the Code of Criminal Procedure will set out procedures with 
respect to the trial process and remedies and appeals. 

The issues that are the subject of this Title have previously been analyzed in sev
eral Working Papers and Reports to Parliament, as well as in a number of published 
and unpublished Studies: 

Report 19, Writs of Assistance and Telewarrants (1983) 

Report 21, Investigative Tests: Alcohol. Dmgs and Driving Offences (1983) 

Report 24, Search and Sei:::ure (1985) 

Report 25, Obtaining Forensic Evidence (1985) 

Report 27, Disposition of Sei:::ed Property (1986) 

Working Paper 30, Police Powers. Search and Sei:::/lre in Criminal Law 
Enforcement (1983) 

Working Paper 34, investigative Tests (1984) 

Working Paper 39, Post-Sei:::ure Procedures (1985) 

Working Paper 47, Electronic Surveillance (1986) 

Working Paper 54, Classification of Ojj.'ences (1986) 

Working Paper 59, Toward a Unified Criminal CO/lrt (1989) 

While the first portion of this Code of Criminal Procedure builds on our previously 
published work, it also takes into account criticisms of it that have been communicated 
to us by the general public and our special consultants. Public hearings to discuss our 
work have been held in many centres across Canada over a number of years. We have 
heard from eminent judges, criminal lawyers, law teachers, police chiefs, and represen
tatives of the provincial and federal governments. Our debt to all who have taken part 
in this exercise is immense. The reward for their contributions is a new code which is 
logical, organized, coherent and consistent. We think it is a code that is in harmony 
with the Canadian Charter of Rights and Freedoms lO and responds to the needs of 
present-day Canada. 

10. Part I of the Constitllfion Act, 1982. being Schedule B of the Canada Act 1982 (U.K.), 1982. c. 11. 
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These are claims that we have also made for our proposed code of substantive 
criminal law. While both the Code of Criminal Procedure and the Code of Substantive 
Criminal Law show the same fidelity to principle, clarity, logic and organization, they 
appear at first glance to be quite dissimilar. A code that sets out general principles of 
criminal liability and defines crimes can be written with great economy and need em
phasize only a minimum of detail and technicality. Our code of substantive criminal 
law expresses the substantive law in just 132 sections. 

Brevity of this kind is not possible in criminal procedure. Procedural law, at a min
imum, must set out the series of steps or actions to be followed in order validly to 
administer justice within the state. General rules are often inadequate for this purpose. 
Failure to provide important detail reduces the ability of the law to guide action. Such 
a failure creates a legal void which must then be filled either by the common law or 
local practice. This in turn may cause inconsistency and uncertainty - two attributes 
that surely ought to be avoided in the intrusive and coercive environment in which the 
criminal law operates. 

A useful and effective code of criminal procedure must thus be a larger, more de
tailed document than a code of substantive criminal law. We explain why this must be 
so in Ollr Criminal Procedure: 

Criminal statutes not only define crimes; they also set out the procedures for 
conducting investigations and establishing gUilt or innocence. In doing so they de
fine the limits of freedom. Procedural law, since it performs this regulatory function, 
is notable for its emphasis on detail and technicality .... [Pjrocedural law, to the 
extent that it will be regarded as effective law from the point of view of promoting 
just and equitable resolutions of disputes, must to some extent forever remain "tech
nical" law. II 

Over the years we have demonstrated the incompleteness of the current Code's 
statement of the substantive law. It "lacks a comprehensive General Part, which has 
required our courts to fashion, without legislative guidance, many of the basic princi
ples of criminal law dealing with mens rea, drunkenness, necessity, causation and other 
matters.,,12 This defect of incompleteness exists to a far greater degree in the area of 
criminal procedure. A vast amount of the procedural law can be ascertained only by 
combing the common law or consulting the actual practices of various jurisdictions. A 
truly comprehensive code of criminal procedure must incorporate and clarify a wide 
range of ambiguous, amorphous and uncodified law. This is what we have attempted to 
accomplish in our new Code of Criminal Procedure. Nevertheless, while we believe 
that this Code goes some distance towards the removal of gaps and the eradication of 
uncertainty in procedural criminal law, we recognize that it is neither desirable nor pos
sible for a code to be, in an absolute sense, comprehensive, exclusive or exhaustive. 
What the reader will encounter in the pages that follow is a statute of impressive range 
of coverage - one that, in our view, immeasurably improves on the procedures in the 
present Criminal Code and clarifies much of the present law. 

11. Supra, note 1 at 6. 

12. LRC, Recodifying Criminal Lall', vol. 1, Report 30 (Ottawa: The Commission, 1986) at 3. 
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The contrast is great between our draft Code and the present Code. To demonstrate 
this we invite the reader to examine an area, such as search and seizure. The differ
ences between the two codes will be immediately apparent. What is the statutory law 
concerning the search of a dwelling-house, search and seizure in urgent circumstances, 
the right to search incident to arrest, the seizure of items in plain view, and so forth? 
These are questions which our draft Code answers fully, but about which the present 
Code is largely silent. 

Not only is our Code more complete in its coverage, it is also easier to understand. 
This reflects our dedication to the use of plain language in the drafting of statutes, to 
the extent possible. Whether in drafting legislation or in composing accompanying com
ments, the challenge for us has been not only to speak clearly but also to express our 
positions accurately. However, some areas, I)wing to their technicality, will never be 
easy to understand. Where possible, this Code uses language familiar to ordinary peo
ple. Thus Latin phrases such as ex parte and in camera have been replaced by the more 
understandable terms "unilateral" and "in private." We have also tried to bring many of 
the older processes more fully into the twentieth century. Procedural innovations such 
as the telewarrant, first advocated by us and since incorporated in a minor form into the 
present Criminal Code, as well as others calling for the use of electronic recording and 
reproduction technologies, have been incorporated and extended to a far greater range 
of processes within the criminal justice system. 

The structure and organization of this portion of our Code is logical and straight
forward. It begins with general matters - interpretation provisions and rules of general 
application. Following this is a series of specific Parts which address the range of ap
plicable police powers that comprise the area that this division of the Code labels 
Search and Related Matters: 

Search and Seizure; 

Obtaining Forensic Evidence; 

Testing Persons for Impairment in the Operation of Vehicles; 

Electronic Surveillance; 

Disposition of Seized Things; and 

Privilege in Relation to Seized Things. 

Each Part is appropriately divided and subdivided for ease of use and reference. 

Although this Code aspires to be comprehensive, it does not yet contain all the law 
that may ultimately be collected under the general heading, Search and Related Mat
ters. For example, absent from this Code are provisions dealing with enterprise or or
ganized crime. Substantive and procedural amendments to the present Criminal Code 
dealing with this subject were recently enacted by Parliament. 13 Also, in Working Paper 
47, Electronic Surl'eillance, we recommended the enactment of laws concerning the use 

13. See, An Act to amelld the Criminal Code. the Food alld Dl"IIgs Act lIlId the Narcotic COl1lrol Act, S.C. 
1988. c. 51, 5S. 1-8 proclaimed in force January I. 1989. 
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of optical surveillance devices to govern cases where the police had surreptitiously en
tered premises and installed such devices in the course of a criminal investigation. 
However, the Part of this Code dealing with electronic surveillance does not include 
any provisions respecting the use of optical surveillance devices. Both optical surveil
lance and enterprise crime are worthy of separate sustained study and will be the sub
ject of future Commission work. In the interim, our Code omits mention of these 
matters. 

Also, other important matters are not to be found in this volume. The remedy for 
a failure to follow a procedure is a vitally important aspect of procedural law; yet there 
are no remedies provisions in this portion of our Code. Remedies are more properly 
housed with other matters dealing with the trial and appeal process. The granting or 
denial of a remedy is a judicial act. While police actions may call for remedial relief or 
for censure, the law of remedieo is not treated here as part of the law of police powers. 
Our position on the proper place of remedies within the criminal process will be dis
cussed in a future Working Paper. Eventually the Commission's recommendations will 
appear in another Part of this Code. 

Rules of evidence also are generally not included in this volume of the proposed 
Code. For the most part, their proper place is in a code of evidence, although certain 
rules, possessing a uniquely procedural character, that are necessary to the proper and 
complete articulation of our scheme will be found in some Parts of this Code. 

In keeping with the proposal advanced in Equality for All: Report of the Parlia
mentary Committee on Equality Rights,'4 we have conscientiously endeavoured to draft 
this Code in gender-neutral language. In doing so we have adhered to the standards and 
policies set forth in Toward Eqllalit}': The Response to the Report of the ParliamentGl)' 
Committee all Eqllality Rights,t' pertaining to the drafting of laws in both English and 
French. 

This Report offers a blueprint for change. The legislation, in the areas canvassed, 
could be readily implemented if Parliament is inclined to act on our work at this point 
in time. However, it bears repeating that what we now present is part of a larger enter
prise in which all parts are designed to integrate and cohere. While this document is a 
Report to Parliament and thus expresses the settled views of the Commission at this 
time, we anticipate the need for revision and refinement as we proceed toward the 
completion and ultimate consolidation of the remaining work. 

14. Canada, Parliament, House of Commons, Sub-Commiltee on Equality Rights of the Standing Commiltee 
on Justice and Legal Affairs, Equality for All: Report of the Parliamentary Committee on Equality Rights 
(Oltawa: Supply and Services Canada, 1985) at 119-120 (1. Patrick Boyer, M.P., Chainnan). 

15. Government of Canada, Toward Equality: The Response to rile Report of the ParliamentaJ:\' Committee on 
Equality Rights (Ottawa: Supply and Services Canada, 1986) at 57-58. 
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An Act to revise and codify the law of criminal procedure 

Short title 

Definitions 

"clerk of the 
court" (greffier) 

"court of appeal" 
(cOliI'd' appel) 

"crime"(crime) 

"in private" 
(Iuds c/os) 

"judge" (jllge) 

"judicial district" 
(district 
jlldiciaire) 

8 

CHAPTER I 
SHORT TITLE 

1. This Act may be cited as the Code of Crimi1lal 
Procedure. 

CHAPTER II 
INTERPRETATION 

2. In this Act, 

"clerk of the court" includes a person, by whatever name or 
title the person may be designated, who from time to time 
performs the duties of a clerk of the court; 

Crimillal Cot/e, S. 2 

"court of appeal" means 

(a) in the Provinces of Nova Scotia and Prince Edward 
Island, the Appeal Division of the Supreme Court, and 

(b) in any other province, the Court of Appeal; 
Crimillal Code, s. 2 

"crime" means an offence that is defined by the proposed 
Criminal Code (LRC) or any other Act of Parliament and 
that is punishable by imprisonment otherwise than on de
fault of payment of a fine; 

"in private" means 

Working Paper 54, ss. 2, 3 
Report 31, App. B, s. 2 

(a) in relation to an application made unilaterally, without 
any member of the public or any party other than the 
applicant being present, and 

(b) in relation to a hearing with respect to which notice 
must be given, without any member of the public being 
present; 

"judge" means a judge of the Criminal Court; 
Working Paper 59, recs. I, 2 

"judicial district" means one of the territorial divisions into 
which a province is divided for the purposes of the Criminal 
Court or, if there are no such divisions, the province; 



"justice" (jage 
de paix) 

"medical 
practitioner" 
(mMecill) 

"objects of 
seizUI'e" (choses 
saisissaNes) 

"peace officer" 
(agelll de III poi.,,) 

"justice" means a justice of the peace 01' a judge; 
Criminal Code. s. 2 

"medical practitioner" means a pel'son qualified under provin
cial law to practise medicine; 

('rimillal Code. s. 254(1) 

"objects of seizure" means things, including funds in a financial 
account, that constitute or provide evidence with respect to 
the commission of a crime, but does not include 

(a) residues adhering to the surface of a person's body, or 

(b) a person's tissues, bodily fluids or other bodily sub
stances such as breath, hah' or nails, unless they have been 
removed or have become dissociated from the person's 
body; 

Report 24. s. 3 

"peace officer" includes 

(a) a sheriff, deputy sheriff and sheriff's officer, 

(b) a warden, deputy warden, instructor, keeper, gaoler, 
guard and any other officer or permanent employee of a 
prison, 

(c) a police officer, police constable, bailiff, constable or 
other person employed for the preservation and mainte
nance of the public peace or for the service or execution of 
civil process, 

(d) an oflicer or person having the powers of a customs or 
excise officer when performing any duty in the administra
tion of the Customs Act or Excise Act, 

(e) a person appointed or designated as a fishery officer 
under the Fisheries Act when performing any duties or 
functions pursuant to that Act, 

(/) the pilot in command of an aircraft 
(i) registered in Canada under regulations made under 
the Aeronautics Act, or 
(ij) leased without crew and operated by a person who 
is qualified under regulations made under the Aeronau
tics Act to be registered as the owner of an aircraft reg
istered in Canada under those regulations, 

while the aircraft is in flight, and 

(g) officers and non-commissioned members of the Cana
dian Forces who are 

(i) appointed for the purposes of section 156 of the 
National Defence Act, or 
(ii) employed on duties that the Governor in Council, 
by regulations made under the National Defellce Act, has 
prescribed to be of such a kind as to necessitate that the 
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"photogruph" 
(photograpllie) 

"prescribed" 
(prescrit) 

"prosecutor" 
(pollrSllil'OlIt) 

"unilaterully" 
(lmilclfe, alemelll 
I!t III1i/alemle) 

COMMENTI6 

officers and non-commissioned members performing 
them have the powers of peace officers; 

Report 31, s. 2(1) 
Crimi nul Code, s. 2 

"photograph" means a picture, whether still or moving, that 
represents the appearance of a thing and that is produced 
with the aid of a camera; 

"prescribed" means prescribed by regulation; 

"prosecutor" means the Attorney General Of, where the Attor
ney General does not intervene, the person who institutes 
proceedings to which this Act applies, and includes counsel 
acting on behalf of either of them; 

Crimillal Code, s. 2 

"unilaterally", in relation to the making of an application by a 
party, means without notice to any other party being 
required. 

Some of these definitions are taken or adapted from the current Criminal Code. 
Others are derived from our own Reports and Working Papers. The remainder are new. 
Our goals, in drafting these definitions, have been brevity and accuracy. 

A word of explanation is merited for some of these definitions. "In private" re
places the Latin term in camera and reflects our policy of using clear language in this 
draft legislation. "Judicial district," a term less confusing than the current Code's "ter
ritorial division" (see section 2 of the Code), is defined with reference to the scheme 
we proposed in Working Paper 59 for a Unified Criminal Court system. 

"Objects of seizure," as defined here, does not include "information" although our 
original recommendation and draft legislation in Report 24 did make "information" part 
of the definition. This Code's search and seizure regime (found in Part Two) contem
plates the seizure of things containing information (such as a computer or its diskettes), 
rather than seizure of the information itself. Nor is specific mention made of other ele
ments of the definition "objects of seizure," as originally formulated. Rather it was be
lieved that the phrase "constitute or provide evidence with respect to the commission of 
a crime ... " necessarily embraces most "takings of an offence,,,'7 "evidence of an of
fence,,18 and "contraband.,,19 This definition also now specifically excludes a number of 

16. Each provision is followed by a comment unless it is self-explanutory. 

17. Report 24, Recommendation One, s. 3(1)(0). See the definition of that teml in Recommendation One, 
s. 3(2). Note also that we have elected to exclude those "takings" that merely constitute (in the words 
of our former definition) "property into or for which property taken illegally has been converted," 
owing to the difficulty in tracing such things. 

IS. Ibid., s. 3(1 )(b). 

19. Ibid., s. 3(1)«('). See the definition of that teml in Recommendation One, s. 3(3). 
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things that may be loosely described as forensic body samples. These are governed by 
the provisions of Part Three (Ohtaining Fore1lsic EI'idence) of this Code. 

"Objects of seizure" does not specifically include instruments of crime. By con
trast, the present law in some circumstances does permit the seizure of instruments of 
crime.2o For the most part, instruments of crime will be covered by our definition of 
objects of seizure, since things used to commit a crime will often constitute potential 
evidence of a crime. Our definition might also cover things that in themselves would be 
illegal to possess or things that may be seized on a protective search incident to arrest. 
Under our scheme, these are justifiable grounds for seizing things that are coinciden
tally instruments of crime and constitute the appropriate ambit of the seizure power in 
this area of the law. 21 

Our definition "peace officer" is similar, but not identical, to that in Report 31. As 
promised/2 we have given further thought to whether the term, as it is used in this 
Code, ought to include "justice of the peace." To avoid any potential for the mixing of 
investigative and adjudicative functions, we have decided that it should not. 

The definition "photograph" is straightforward and broad. It covers not only photo
graphs taken from a usual camera, but also photographs resulting from the use of an 
X-ray machine. It is designed to accomplish the purposes detailed in section 78 in Part 
Three (Ohtai1ling Forensic El'idence) and Division IX of Chapter III of Part Six (Dis
positi01l of Sei::.ed Things). However, the power to use an X-ray machine to obtain im
ages of the inside of a person's body is strictly controlled by section 60 in Part Three. 

The definition "prescribed" alerts the reader that various items, such as the fees for 
copying information or the forms for the applications, warrants or orders set out in this 
draft legislation, are to be prescribed by regulation. The power to prescribe these items 
by regulation is not set out in this volume of our Code. Rather, empowering sections 
will appear when the entire Code of Criminal Procedure is completed and consolidated. 
The forms will appear in that consolidated Code as well. 

"Unilaterally" is the English term that replaces the Latin term ex parte. 

20. Present Code s. 487(1 )(e) allows a justice to issue a search WlllTant for anything that there are reasonable 
grounds to believe is intended to be used for the purpose of committing any offence against the person 
for which a person may be arrested without warrant. Section 489 allows a person who executes a 
search warmnt to seize. in addition to the things mentioned in the warrant. anything that the person 
believes has been obtained by or ha~ been used in the commission of an offence. Section 11 of the 
Narcotic Control AU. R.S.C. 1985. c. N-\, allows a peace officer. when carrying out a lawful search 
under that Act. to seize anything by means of or in respect of which the officer believes on reasonable 
grounds an offence under that Act has been committed. Section 16(2) of that Act allows a court, after 
conviction. to order forfeiture of a thing seized under section 11 which is a conveyance. 

21. For a more complete disc!'~sion of the Commission's approach to the seizure of instruments of crime. 
see: Police' POIl'ers.· Searl'll lind Sei;ure in Criminal Lall' Enjorcemelll. Working Paper 30 (Ottawa: 
Supply and Services Canada. 1983) at 153-155; Report 24 at 14-15. 

22. See Report 31. note 11 at 13. 
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Common law 
powers replaced 

COMMENT 

CHAPTER III 
GENERAL PROVISIONS 

3. The provlslOns of Parts Two to Seven replace any 
common law powers of a peace officer, in relation to the inves
tigation of a crime, to 

(a) search a person, place or vehicle, seize a thing or re
trieve a confined person, and maintain custody of and 
dispose of seized things; 

(b) carry out or have carried out an investigative proce
dure to which Part Three (Obtaini1lg Forellsic Evidellce) 
applies; 

(c) take or have taken samples of a person's breath or 
blood for the purpose of determining the presence or 
concentration of alcohol in the person's blood; and 

(d) intercept or have intercepted, by means of a surveil
lance device, a private communication. 

The provisions of this volume of the Code on police powers replace entirely any 
common law powers which the police presently have that fall within the subject-matter 
referred to in this section. 

Warning or 
informing person 

COMMENT 

4. A peace officer who is under a duty to warn a person 
or to tell a person anything shall do so in a language and in a 
manner understood by the person. 

The purpose and operation of this provision require little explanation or elabora
tion. The duty to warn or inform is imposed on peace officers by several provisions of 
this Code. 

Shortening 
notice period for 
application 

Order shortening 
notice period 

12 

5. (1) The period of notice required for any application 
may be shortened if the persons to whom the notice must be 
given consent, or if a justice so orders. 

(2) A justice may, on an application made unilaterally, 
make an order shortening a period of notice if satisfied that 
doing so would be reasonable in the circumstances and would 
not prejudice any person to whom the notice must be given. 



Expediting 
hearing 

Execution in 
province 

COMMENT 

6. A justice may give any directions considered neces-
sary for expediting a hearing. 

7. A warrant or order issued by a justice may be exe-
cuted or carried out anywhere in the province in which it is 
issued, unless a particular location is specified in the warrant 
or order. 

Criminal Code. s. 487(2) 

This provision is designed, in a sense, to render unifonn the jurisdiction of justices 
to issue orders or warrants under this Code, and to dispense with the current require
ment to have some warrants "backed,,23 (i.e., endorsed) by other justices in the same 
province who are entitled to exercise jurisdiction in the territorial division where the 
warrant is to be executed. We have not done away with all backing requirements. Sec
tion 36 in Part Two (Search and Seizure) includes a requirement that "::arch warrants 
from another province be backed by a justice of the province where th':y 'vill be exe
cuted. However, we doubt the value of maintaining an intraprovincial backing require
ment, having weighed the cumbersomeness of the formality against the additional 
protection it offers. 

Presumption of 
authenticity of 
warrant or order 

COMMENT 

8. An original warrant or order purporting to be signed 
by a justice is, in the absence of evidence to the contrary, proof 
of the authenticity of the warrant or order, without proof of 
the signature of the justice appearing to have signed it. 

This provision dispenses with the need to prove, as a matter of course, the authen
tic nature of a warrant or order relied on as authority to do the acts it describes. Note, 
however, that this section refers only to the original of a warrant or order. A peace 
officer's facsimile copy of a warrant obtained by telephone or other means of telecom
munication, therefone, would not have the same evidentiary effect. Other provisions, 
contained in subsequ'1!nt Parts of this Code, make it clear in fact that "[i]n any proceed
ing in which it is material for a court to be satisfied that [a particular act] was author
ized by a warrant issued on application made by telephone or other means of 
telecommunication, the absence of the original warrant is, in the absence of evidence to 
the contrary, proof that [the particular act] was not authorized by a warrant.,,24 

23. See Criminal Code. s. 487(2). 

24. See 55. 41 (search or seizure), 70 (carrying out of an investigative procedure). 120 (taking of a blood 
sample), 206 (interception of a private communication). 
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Application of 
Chapter 

Hearing evidence 

Questi.oning 
deponent 

Evidence on oath 

COMMENT 

CHAPTER IV 
GENERAL APPLICATION PROCEDURES 

FOR WARRANTS 

DIVISION I 
INTERPRETA nON 

9. This Chapter applies to applications for warrants 
under Part Two (Search and Seizure), Part Three (Obtaining 
Forensic Evidence) and Part Four (Testing Persons for Impair
ment in the Operation of Vehicles). 

DIVISION II 
PROCEDURE ON HEARING APPLICA nON 

10. (1) A justice to whom an application for a warrant is 
made may question the applicant and hear or receive other ev
idence, including evidence by affidavit based on information 
and belief. 

(2) Where affidavit evidence is received, the justice may 
question the deponent on the affidavit. 

(3) The evidence of any person shall be on oath. 
Report 24, s. 10 

Subsection (1) of this provision is designed to provide a broad base of sworn infor
mation (by subsection (3» to a justice who is being asked to issue a warrant. Subsec
tions (1) and (2) enable the justice to "go behind" a warrant application in order to 
ascertain, in an active and effective manner, whether the requirements for issuing a 
warrant have been met. In so doing, these subsections seek to guard against issuing 
warrants in inappropriate circumstances, against the consequent quashing of warrants, 
and against infringement of the rights of persons under the Canadian Charter of Rights 
and Freedoms (e.g., the right not to be subjected to "unreasonable search or seizure,,25). 

Subsection (3) is to be read in the light of, and subject to, the provisions of section 
14 of the Canada Evidence Act26 relating to solemn affirmation. 

25. Report 24 at 22. 

26. R.S.C. 1985, c. C-5. 
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Recording oral 
application. 
evidence 

Identification of 
record 

Certification of 
transcript 

COMMENT 

11. (1) An application made orally and any oral evidence 
heard by the justice shall be recorded verbatim, either in writ
ing or by electronic means. 

(2) The record of an oral application or of oral evidence 
shall be identified as to time, date and contents. 

(3) Any transcription of the record of an oral application 
or of oral evidence shall be certified as to time, date and accu
racy. 

Report 19, Part Two, ree. 2(2) 
Criminal Code. s. 487.1(2) 

This provision is designed to ensure the maintenance of records sufficient to allow 
for subsequent review. Because we have allowed generally for the making of oral war
rant applications (see subsections 22(2), 57(2), 91(2) and 129(1)) and the hearing of 
oral evidence, section 11 expands slightly upon our recommendation in Report 1927 

(now embodied in subsection 487.1(2) of the present Criminal Code) relating to the 
recording of applications for warrants obtained by telephone or other means of telecom
munication. 

Procedure for 
issuing warrant 
on application 
by telephone 

COMMENT 

12. Where a warrant is issued on application made by 
telephone or other means of telecommunication, the justice 
shall 

(a) complete the warrant; and 

(b) transmit two copies of the warrant to the applicant, or 
direct the applicant to complete two copies of it. 

Report 19. Part Two. rec. 6(a). (b) 
Criminal Code. s. 487.1 (6)(a). (b) 

This section sets out the procedure for the completion of warrants obtained by tele
phone or other means of telecommunication. These are ordinary warrants and are not a 
distinct class of warrants. Only the procedure for obtaining the warrant differs. These 
differences arise and are necessitated by the physical separation of the issuing judge or 
justice from the applicant peace officer. Although our draft statute only speaks in terms 
of "warrants," we will, throughout the comments to this Code, use the term 
"telewarrants" interchangeably with warrants that are obtained by telephone or other 
means of telecommunication. Paragraph (a) of section 12 is aimed at ensuring that an 
accurate record of an issued warrant is kept, should there be any discrepancy between 
the warrant issued by the justice and copies completed by an applicant peace officer 
under the justice's direction in accordance with paragraph (b).2S Paragraph (b) expands 

27. Part Two, fee. 2(2). 

28. Report 19 at 88. 
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slightly on the wording which we recommended in Report 19,29 and which now appears 
in paragraph 487. 1 (6)(b) of the Criminal Code, by allowing the justice to "transmit two 
copies of the warrant to the applicant .... " In doing so, it dispenses with the need for 
the applicant to complete the copies by hand in all cases. Where the applicant has sub
mitted a warrant application by facsimile machine, for example, the use of the same 
technology to place exact copies of the signed warrant in the applicant's hands would 
clearly be the most efficient way to proceed. 

Filing 
application, 
evidence, warrant 

COMMENT 

DIVISION III 
FILING 

13. A justice to whom an application for a warrant is 
made shall, as soon as practicable, have the following filed with 
the clerk of the court for the judicial district in which the 
application was received: 

(a) the application received by the justice, or the record of 
the application or its transcription; 

(b) the record of any oral evidence heard by the justice or 
its transcription; 

(c) any other evidence received by the justice; and 

(d) if a warrant is issued, the original warrant. 
Criminal Code, s. 487. I (6)(c) 

The object of this provision is to ensure the maintenance and availability of the 
material upon which a warrant is based, so that those persons affected by the execution 
of the warrant can later find out if the warrant was properly issued. Section 13 sets out 
what must be filed. If the application is in written form, it must be filed. If the appli
cation is made orally, then the record of the oral application (e.g., a tape recording), or 
the transcription of the record of the oral application, must be filed. Along with the 
application, any other supporting material must be filed, such as the record of oral tes
timony of witnesses or any affidavit evidence. Finally, the result of a successful appli
cation - the original warrant issued - must be filed. Although section 13 specifies the 
judicial district in which the application was received as the place of filing, it must be 
read in the light of section 14. 

Notice of 
out-of-district 
execution 

29. Part Two, rec. 6(h). 
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14. (1) A peace officer who executes a warrant in a judi
cial district other than the one in which it was issued shall, as 
soon as practicable, advise the clerk of the court for the 



Filing material 
in district where 
warrant executed 

COMMENT 

judicial district in which the warrant was issued of the place of 
execution. 

(~) After being so advised, the clerk of the court for the 
judicial district in which the warrant was issued shall have the 
material or a copy of the material listed in section 13 filed, as 
soon as practicable, with the clerk of the court for the judicial 
district in which the warrant was executed. 

Criminal Code. s. 487.1 (6)(1') 

The aim of this provision is to ensure that material relating to an application for a 
warrant is filed where it is executed. As we noted in Report 19 (at 85), filing the ma
terial in that place is most likely to facilitate speedy access by persons affected by the 
seizure. 

The two-step procedure contemplated by section 14 is made necessary by the 
possibility that a warrant may be executed at an unanticipated location. 
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PART TWO 

SEARCH AND SEIZURE 

DERIVATION OF PART TWO 

LRC PUBLICATIONS 

Police Powers - Search and Seizure in Criminal Law Enforcement, Working Paper 30 
(1983) 

Writs of Assistance and Telewarrants, Report 19 (1983) 

Search and Seizure, Report 24 (1984) 

Obtaining Forensic Evidence: Investigative Procedures in Respect of the Person, 
Report 25 (I985) 

Disposition of Seized Property, Report 27 (1986) 

Toward a Unified Criminal COllrt, Working Paper 59 (1989) 

LEGISLATION 

Criminal Code, ss. 2, 101, 103, 164, 199,320,339(3),395,447(2),487,487.1,488, 
488.1,489; Part XXVIII, Forms 1,5,5.1,5.2 

Food and Drugs Act, R.S.C. 1985, c. F-27 , ss. 42, 51 

Income Tax Act, R.S.C. 1952, c. 148; S.C. 1970-71-72, c. 63, s. 231 

Narcotic Control Act, R.S.C. 1985, c. N-l, ss. 10- 12, 14 
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INTRODUCTORY COMMENTS 

This Part sets out the general procedures regulating the crime-related search for, 
and the seizure or retrieval of, "objects of seizure" and "confined" persons. (See the 
definition of these terms in sections 2 and 15, respectively. The search for, and seizure 
of, objects of seizure within a person's body, including objects within the mouth, are 
dealt with separately in Part Three (Obtaining Forensic Evidence). 

Part Two confers certain powers primarily on the police but also on others, and 
states the circumstances in which these powers may be acquired and the manner in 
which they should be exercised. Included are provisions specifying the circumstanc'!s in 
which a warrant may issue, the procedures to be followed in obtaining a warrant and 
the circumstances in which a search or seizure may be conducted without a warrant. 

The search and seizure provisions in this Code replace the variety of search and 
seizure powers and procedures now found at common law, in the Criminal Code and in 
other federal crime-related statutes such as the Narcotic Control Act, the Food and 
Drugs Act and the Income Tax Act.3D The basic goal is to better protect against unrea
sonable search and seizure while still providing for effective criminal investigation and 
law enforcement. 

The Canadian Charter of Rights and Freedoms declares that "[e]veryone has the 
right to be secure against unreasonable search or seizure" (section 8)/' and that a law 
inconsistent with this right is "of no force or effect" (section 52). These declarations 
require that powers to search and seize - which impinge on such fundamental interests 
as the inviolability and dignity of the individual and the security and privacy of home, 
property and personal possessions - be carefully controlled. 

We believe that legislation governing searches and seizures must incorporate the 
characteristics of "judiciality." "particularity" and "accountability." 

1" In the landmark case of Hunter v. Sowham Inc.;- the Supreme Court of Canada 
held the obtaining of a warrant, where "feasible,,,:13 to be a pre-condition to a valid 
search. In that case, the Court clearly incorporated the element we call "judiciality" into 
the warrant requirement. It stated that a statute authorizing (l search or seizure is rea
sonable under the Charter if it requires that a neutral and detached arbiter determine, 
before authorizing a search, that there are reasonable and probable grounds (established 
on oath) to believe that an offence has been committed, and that there is evidence of 
that offence in the place to be searched.34 This element of judiciality is an historically 

30. See N.C. Brooks and 1. Fudge, Search alld Sei:lIre Ullder the Illcome Tax Act, a Study Paper prepared for 
the Law Reform Commission of Canada (unpubli5hed, 1985) at 64. The study concluded that investigalOry 
search powers should be the same in all federal statutes and that powers broader than those set out in the 
Crimillal Code could not be justified. Similarly, the Commission recommended, in Report 24, rec. 2(f) 
and 47-51, that special search and seizure provisions under the Narcotic Control Act and the Food alld 
Drugs Act should be abolished. 

31. A search is reasonable "if it is authorized by law, if the law itself is reasonable and if the manner in 
which the search was carried out is reasonable": R. v. Collills. [1987] I S.C.R. 265, per Lamer 1. at 278. 

32. [1984] 2 S.C.R. 145. 

33. Ibid. at 161. 

34. Ibid. per Dickson 1. at 159-168. 
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established characteristic of the warrant, that limits uncontrolled state intrusions on 
individual rights, and promotes the responsible use of search and seizure powers. 

The requirement that the intrusion authorized be particularly identified has also be
come a characteristic of most Canadian search warrant legislation. We caIl this element 
"particularity." It requires, both in warrant applications and in the warrant itself, that 
the place to be searched, the items sought and the crime under investigation be clearly 
specified. Again, the ultimate purpose of requiring this detail is to limit and control 
state intrusions on individual rights. 

The issuance of search warrants is now mainly a documentary process in Canada. 
Material and information supporting the issuance of a warrant must be reduced to writ
ing or be recorded, and must be filed and made accessible to interested parties. This 
requirement facilitates accountability and subsequent review of the legality of any 
search or seizure that takes place. 

In contrast, accountability and the potential for control and review are diminished 
when searches or seizures are conducted without warrant. A search or seizure without 
warrant depends solely on a judgment by the person conducting the search or seizure 
that the necessary pre-conditions for exercising the power have been satisfied. The au
thority to search or seize without warrant provides the opportunity for personal bias to 
influence decision-making. Accountability is impaired because objective supporting 
documentation or material need not be prepared, filed or made available either to 
persons affected or to the courts. 

In our scheme, warrants are required wherever possible, so that discretionary intru
sions by the state upon individual rights are carefully limited. This approach is consis
tent both with that of the Supreme Court of Canada in its interpretation of the Charter 
and with the aim of accountability. Accountability is enhanced by other provisions in 
this Part, such as that generally requiring search warrants to be executed "in the pres
ence of a person who occupies or is in apparent control of the place or vehicle being 
searched ... " (section 39), and that requiring unexecuted warrants to be returned with 
an explanation (section 34). Exceptions to the warrant requirement are clearly identified 
and restricted to searches conducted with consent, searches incident to arrest, searches 
conducted in exigent circumstances and, in limited and defined circumstances, the 
seizure of objects in "plain view." 

For the benefit of the public as well as persons exercising search or seizure powers, 
provisions designed to promote the reasonable execution of the powers are included. 
Rules are clearly set out on such matters as: the general authority conferred by a war
rant; the persons authorized to act under a warrant; the time when, and manner in 
which, a search or seizure may be made; the notification to be given to persons af
fected; and the procedure to be followed when a claim of privilege is made during a 
search. 
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Definitions 

"confined" 
(seqlll!s!ree) 

"night" (IIlti!) 

"vehicle" 
(l'!!hicllie) 

COMMENT 

CHAPTER I 
INTERPRETATION 

15. In this Part, 

"confined" means confined 01· taken into custody unlawfully as 
defined in section 49 (confinement), 50 (kidnapping) or 51 
(child abduction) of the proposed Criminal Code (LRC); 

"night" means the period between 2100 hours and 0600 hours 
on the following day; 

"vehicle" means a thing used or designed to be used as a means 
of transportation. 

As noted, this Part applies not only to the search for and seizure of things, but also 
to the search for and retrieval of illegally detained persons. Because this Part is con
cerned, essentially, with crime-related searches, the definition "confined" is designed to 
limit the applicability of our search and retrieval provisions to circumstances in which 
the detention of a person constitutes a crime. 

The definition "vehicle" is drafted widely to embrace all fonns of conveyance, and 
is to be contrasted with the narrower definition of this term appearing in Part Four 
(Testing Persons for Impairment in the Operation of Vehicles). While the definition in 
Part Four is designed to limit the applicability of our breath and blood test provisions 
to cases involving conveyances that are not humanly powered, the definition in section 
15 above recognizes the illogicality of distinguishing between different types of 
vehicles on this basis when dealing with the power to search. 

Meaning of 
power to search 
person 

22 

16. The power to search a person, otherwise than with 
consent, for an object of seizure or a confined person means 
the power to 

(a) stop and detain the person; 

(b) carry out a protective search of the person; 

(c) search anything carried by the person in which it is 
reasonable to believe that the object of seizure or confined 
person might be found; 

(d) search those areas of the surface of the person's body 
where it is reasonable to believe that the object of seizure 
might be found; 



COMMENT 

(e) search those areas of the person's clothing where it is 
reasonable to believe that the object of seizure or confined 
person might be found; and 

(f) remove any article of the person's clothing that it is 
reasonable and necessary to remove to see whether the 
person is carrying or concealing the object of seizure or 
confined person, or to effect seizure or retrieve the 
confined person. 

Except for the general Charter requirement of "reasonableness," there is, at pres
ent, little statutory guidance as to the permitted scope of personal searches. The police 
have therefore effectively acquired a broad but poorly defined power in this area. Cer
tain provisions in this Chapter, together with certain provisions in Part Three relating to 
investigative procedures, further the goal of clarity by defining with precision the nature 
and limits of the power. Section 16 accomplishes much of this task by particularizing 
and defining the power to conduct external searches of persons for objects of seizure 
and confined persons. 

The Criminal Code does not generally allow for a warrant to search a person.35 A 
warrant under subsection 487(1) of the Code may only authorize a search of a "build
ing, receptacle or place." Crime-related searches of the person, therefore, are mainly 
done either pursuant to the common law power of search incident to arrest, or with 
consent. These two sources of authority to conduct personal searches are continued in 
this scheme. In addition, provision is made for the obtaining of a warrant to search a 
person for an object of seizure or a confined person, and for dispensing with the war
rant requirement in exigent circumstances. 

Paragraph (a) of section ] 6 is designed to facilitate the conducting of a personal 
search in a very basic way. It makes clear that there need not be independent authori
zation for stopping or detaining the person to be searched. The absence of independent 
authorization, therefore, will not render the detention arbitrary (see section 9 of the 
Charter) or support a civil claim for false arrest. 

Paragraph (b) recognizes that a non-consensual personal search (whether legally 
authorized or not) may provoke unpredictable reactions, and that anyone authorized to 
search a person must have the power to take appropriate steps for self-protection. In 
order to achieve the purpose of protection, paragraph (b) does not require any actual 
belief that the person is carrying a weapon or escape tool; rather, it allows a protective 
search to be carried out simply as a precaution. The precise scope of a protective search 
is specified in section 17. 

The remaining paragraphs of section 16 recognize that the scope of a personal 
search must bear a rational relationship to the purpose for which the search is author
ized, but must be broad enough to enable those given the power to search to find and 

35. See, however, s. 395(1) dealing with warrants to search for "precious metals ... " and so forth. 
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to seize what they are authorized to look for. The authority to search a person is not 
the same as a discretion to conduct an exploratory search of any part of the body or 
clothing until an object is found. Regard must first be had to the characteristics of what 
is sought, and the search must be confined to areas where it might reasonably be 
found.36 

The Supreme Court of Canada, in the recent case of Cloutier v. Langlois/7 de
scribed the scope of the power to search a person incident to arrest for evidence as 
being a power to "frisk" the person. "Frisk" was stated to mean: 

... a relatively non-intrusive procedure: outside clothing is patted down to deter
mine whether there is anything on the person of the arrested individual. Pockets may 
be examined but the clothing is not removed and no physical force is applied.38 

Our formulation of the scope of the power, particularly paragraph 16(1), allowing 
for the removal of clothing, might appear to be in some respects broader than that 
stated by the Court. However, our statement of the officer's basis for the exercise of the 
power, set out in section 44, is in some respects narrower. Under our scheme, reason
able grounds are necessary to search for evidence, as distinct from searching for weap
ons (i.e., a protective search). In contrast to Clolltier, the mere fact of arrest is not, 
under this scheme, a sufficient basis upon which to ground a warrantless search for 
evidence, in the absence of exigent circumstances. In our view, the overall balGl,nce 
struck in this legislation ensures that these searches will meet Charter standards. 

Meaning of 
protective search 

17. The power to carry out a protective search of a per-
son means the power to 

(a) frisk the person and search the person's clothing and 
anything carried by the person or within the person's 
reach for weapons and instruments of escape; 

(b) if the frisk or search discloses that anything believed 
on reasonable grounds to be a weapon or instrument of es
cape is located under or in the person's clothing, remove 
any article of the person's clothing that it is reasonable and 
necessary to remove to effect a seizure; and 

(c) seize anything believed on reasonable grounds to be a 
weapon or instrument of escape. 

Report 24, s. 20(a) 

36. Note in this regard the requirement of s. 50, that every search of the person should respect the person's 
dignity and involve the least degree of intrusion and invasion of privacy as is reasonably practicable. 
Section 17 should also be read in conjunction with s. 55 (obtaining forensic evidence) which makes it 
clear that the right to carry out a personal search does not, for example, include the power visually to 
inspect the naked body, manually probe body cavities, or perform surgical or other "medical" rrocedures, 
even where resort to such procedures might reasonably be expected to reveal the object sought. Such 
highly intrusive or potentially dangerous procedures are separately regulated with special safeguards. 

37. [1990] 1 S.C.R. 158. 

38.lhid. at 185. 
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COMMENT 

Section 17 defines the scope of the power (conferred by paragraph 16(b) and sec
tion 43) to conduct a protective search of the person. Paragraph (a) sets out what may 
be searched for: weapons and instruments of escape. It enables someone conducting a 
protective search to look for these things by frisking the person, searching the person's 
clothing, and searching anything carried by the person or that is within the person's 
reach. In this context, "frisk" has the meaning (previously referred to in the comment 
to section 16) given to it by the Supreme Court of Canada in the Clolltier case. The 
"reach" limitation defines the ambit of the search in a way that relates the scope of the 
search to its purpose; someone who conducts a protective search only needs to search 
those places that might realistically contain a weapon or an instrument of escape. 

Paragraphs (b) and (e) set out additional powers facilitating seizure. These flow 
naturally from the general power to conduct the protective search. 

The mechanism for returning or otherwise disposing of things seized temporarily 
during protective searches under the authority of this section is regulated by section 54. 

Meaning of 
power to search 
vehicle 

COMMENT 

18. The power to search a vehicle, otherwise than with 
consent, for an object of seizure or a confined person means 
the pO'!:\'~r to stop and ·Ietain the vehicle, enter the vehicle and 
search tJiOse areas of the vehicle, or of anything within the ve
hicle, where it is reasonable to believe that the object of seizure 
or the confined person might be found. 

Report 24. SS. 14. 28(2) 

Sections 18 and 19 parallel, for vehicles and places, the scope provision for 
personal searches. (See section 16 and the comment thereto.) 

The basic power to search a vehicle or place presupposes the inclusion of a power 
to stop, detain and enter a vehicle, or to enter a place. The further powers given in 
these sections, relating to the areas of vehicles or places that may be searched, once 
again are designed both to enable those conducting searches to find what is being 
sought, and to restrict the scope of searches in a rational manner. 

Meaning of 
power to search 
place 

19. The power to search a place, otherwise than with 
consent, for an object of seizure or a confined person means 
the power to enter the place and search those areas of the 
place, or of anything within the place, where it is reasonable to 
believe that the object of seizure or the confined person might 
be found. 

Report 24, ss. 14. 28(2) 
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COMMENT 

See the comment to section A8. 

Meaning of 
power to seize 

COMMENT 

20. The power to seize means 

(a) in the case of a thing, the power to take possession or 
control of the thing; and 

(b) in the case of funds in a financial account, the power to 
take control over the funds. 

Report 24, s. 4 

Taking physical possession of a thing is the traditional approach to effecting sei
zure, and is reflected in the present Criminal Code. Section 20 incorporates this tradi
tional approach and expands upon it. Where a seizure is authorized by law, it will be 
possible to carry it out by taking control of the thing or funds without necessarily 
taking physical posRession. 

In the case of funds in a financial account, it is not technically possible to take 
physical possession and a seizure may be made only if control is assumed over the 
account. Alternatively, some seized things may not easily be moved to, or stored at, 
locations in police control. Allowing seizure by taking control should thus reduce 
administrative and storage burdens now imposed on the police. 

Section 20 also reflects the Commission's support for the general principle that 
interference with an individual's interest in maintaining possession of property should 
be minimized wherever possible. This section encourages the use of an alternative to 
taking physical possession (i.e., taking control) when such an approach can be as effec
tive and will not prejudice the law enforcement interest. 

Unlike paragraph 4(b) of Recommendation One in Report 24, section 20 does not 
envision a seizure being made by "taking photographs or other visual impressions of an 
object of seizure." We have not implemented the recommendation for three basic 
reasons. 

First, the recommendation was partly intended to encourage the use of methods of 
seizing "information,,39 that would be less intrusive than physically taking things reveal
ing the information.4o It was thought that seizure of the information "in secondary or 
recorded form,,41 under the authority of paragraph 4(b) would accomplish this goal. 
However, we have come to the conclusion that it is not technically possible to seize 
information in any event. As already noted,42 we have deleted "information" from the 
definition "objects of seizure,,43 and section 20 now defines only the power to seize 

39. Report 24, rec. I, s. 3, then included information within Ihe proposed definition of "object of seizure." 

40. Ibid. at 15-16. 

41. Ibid. at 15. 

42. See comment to s. 2. 

43. See s. 2. 
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things and funds in a financial account. Thus, seizure of information recorded on or 
contained in a thing may be effected, under section 20, only by the seizure or taking 
control of the thing on which the information is recorded. However, the basic goal of 
the original recommendation can still be realized, and the intrusion and deprivation 
minimized, by use of the alternative procedures contained in sections 266 to 269. In the 
case of information contained in a seized thing, a peace officer may make a copy of the 
information which, when properly certified, is admissible in evidence and is to be given 
the same probative force as the information itself. If this procedure is used, the thing 
originally seized may be promptly returned. 

Second, many sections of Part Six (Disposition of Seized Things) (e.g., those relat
ing to the custody of and access to seized things, the sale of perishables and the de
struction of dangerous things) can properly and logically apply only to things seized by 
taking physical possession or control. 

Third, the recommendation can be applied only if accompanied by other provisions 
that would make the photograph or other visual impression admissible and give it the 
same probative value as the thing itself. However, we have concluded that such a blan
ket declaration as to probative value would not be appropriate in all cases, but rather 
could properly apply only in relation to information contained in, or to identify, seized 
things. It thus must be set out more narrowly and precisely than is done in the recom
mendation. Accordingly, we encourage the early return of these categories of things by 
providing, in the case of information, the already noted procedure and, for things re
quiring identification (usually things alleged to have been stolen), that a certified pho
tograph of any thing seized in accordance with section 20 be admissible for the purpose 
of identifying that thing and, in the absence of evidence to the contrary, that it have the 
same probative force, for identification purposes, as the seized thing itself. 

Thus, to make clear what the provisions of Part Six apply to, we have restricted the 
meaning of seizure and have placed the separate power to take photographs and make 
copies in sections 266 and 267. 

Applicant 

COMMENT 

CHAPTER II 
SEARCH AND SEIZURE WITH A WARRANT 

DIVISION I 
APPLICATION FOR SEARCH WARRANT 

21. Any person may apply for a search warrant. 

At present, anyone may apply for a search warrant under section 487 of the Crim
ina/ Code. Applications for telewarrants, however, may only be made by p~ace 
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officers.44 Applications by private citizens for search warrants are quite rare, and alle
gations that citizens are abusing the procedure are scarce (perhaps non-existent). Sec
tion 21 continues to allow such applications to be made; however, sections 25 and 35 
make it clear that only a peace officer may execute a warrant. 

Subsection 22(1) continues the requirement that telewarrant applications be made 
by peace officers. 

Application in 
person or by 
telephone 

Manner of 
making 
application 

Foml of written 
application 

COMMENT 

22. (1) An application for a search warrant shall be 
made in person or, if the applicant is a peace officer and it is 
impracticable for the applicant to appear in person, by 
telephone or other means of telecommunication. 

(2) The application shall be made unilaterally, in private 
and on oath, orally or in writing. 

Report 24, s. 6 

(3) An application in writing shall be in the prescribed 
form. 

Report 19, Part Two, rec. 2(1) 
Report 24, s. 6 

Crimillal Code, ss. 487(1). 487.1 (I) 

Section 22 sets out how a search warrant application is to be made. The procedure 
covers all search warrant applications a'1d replaces a number of Criminal Code sections 
containing diverse requirements.45 

Subsection (1) states the two methods currently provided for in the Criminal Code. 

Notwithstanding our belief that better and greater use should be made of new and 
simpler technologies, we nevertheless favour the "in person" application as the proce
dure that is normally to be used. Telewarrant applications should remain an exception 
to the rule. 

Subsection (2), which deals with the manner in which the application is made, be
gins by requiring that the application be unilateral46 and in private,47 in order to enhance 
the effectiveness of the procedure. Subsection (2) retains the requirement that the deci
sion to issue a warrant be based on infonnation given on oath. However, unlike the 
present law, it allows applications in person to be made orally. In so doing, it 

44. Crimillal Code, s. 487.1(1), adopting a previous Commission recommendation. See Report 19, Part 2, rec. 
2(1). The comments to this recommendation (at 84) justify the restriction on the basis that telewarrant 
procedures are designed to facilitate the access by peace officers to the justice of the peace. 

45. See ss. 103(1), 164(1), 199(1),320(1),395(1),487(1), and 487.1(1). See also s. 12 of the Narcolic COII-
11'01 ACI and ss. 42(3) and 51 of the Food alld Dmgs Acl. 

46. "Unilaterally" is defined in s. 2 to mean "without notice to any other party being required." 

47. "rn private" is defined in s. 2 to mean, in relation to a unilateral application, "without any member of the 
public or any party other than the applicant being present." 
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recognizes the existence of modern methods for recording evidence in support of an 
application. As long as an accurate record is made of the material and evidence in 
support of an application, accountability is maintained. As a result of the requirements 
contained in subsection 11 (l), an oral application in person will only be entertained if 
the justice has the means to record verbatim the application and any additional evidence 
presented. Since the justice may "question the applicant and hear or receive other evi
dence ... " under subsection 10(1), an oral application can impart as much information 
to the justice as a written application. 

To better realize the goal of particularity, subsection (3) requires that an application 
be made in accordance with a prescribed form. Subsection 487(1) of the present Crim
inal Code also prescribes a form for an information on oath (Form 1), but its adequacy 
has been questioned. The problems with the Code's Fonn 1 are more fully discussed in 
the comment to section 24. 

Justice on 
application in 
person 

Justice on 
application by 
telephone 

COMMENT 

23. (1) An application in person shall be made to a jus
tice in the judicial district in which the crime under investiga
tion is alleged to have been committed or in which the warrant 
is intended for execution. 

(2) An application by telephone or other means of telecom
munication shall be made to a justice designated for that pur
pose by the Chief Justice of the Criminal Court. 

Report 19, Part Two. rec. 2(1) 
Crimilla! Code, s. 487.1( I) 

Section 487 of the Criminal Code does not now specify the place where an "in 
person" search warrant application should be presented. The warrant may be issued in 
a judicial district different from that in which the alleged offence occurred, and the 
"building, receptacle or place" to be searched may be outside the judicial district of the 
issuing justice. Section 487 only requires that the application be made to a justice. Sub
section (1) of section 23, however, requires the application to be made to a justice in a 
location having a substantial connection with the investigation. 

On the other hand, the nature of the telewarrant application is such that insistence 
on a similar requirement for the place of application is not practical or necessary. In 
some jurisdictions, a centralized system for the receipt of applications has been estab
lished. For example, in Quebec all applications are directed to and considered by des
ignated justices in Montreal. With such systems in place, telewarrant applications are 
most likely to be considered by justices having no connection with the location of the 
investigation. This is now recognized in subsection 487.1(1) of the Criminal Code, 
which requires that telewarrant applications be made to a justice designated for the pur
pose by the chief judge of the provincial court having jurisdiction. Subsection (2) pre
serves the essence of the present approach. However, in accordance with the new 
Unified Criminal Court structure that we propose, it provides that the Chief Justice of 
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the Criminal Court shall designate the justices who may receive telewarrant 
applications. 

Contents of 
application 

30 

24. An application for a search warrant shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the person, place or vehicle to be searched; 
Report 19, Part Two, ree. 2(4)(h) 

Criminal Code, s. 487.1(4)(b) 

(e) if the application is for a warrant to search for and 
seize objects of seizure, 

(i) the objects of seizure sought, 
(ii) the applicant's grounds for believing that the objects 
of seizure will be found on the person or in the place or 
vehicle, and 
(iii) a list of any previous applications, of which the ap
plicant is aware, for a warrant in respect of the same 
person, place, vehicle or objects of seizure and the same 
or a related investigation, indicating the date each appli
cation was made, the name of the justice who heard 
each application and whether each application was with
drawn, refused or granted; 

Report 19, Part Two, ree. 2(4)(b), (e) 
Report 24. S5. 5. 7 

Criminal Code. s. 487.1(4) 

(f) if the application is for a warrant to search for and 
retrieve a confined person, 

(i) the person sought, 
(ii) the applicant's grounds for believing that the person 
will be found in the place or vehicle or concealed on the 
person to be searched, and 
(iii) a list of any previous applications, of which the ap
plicant is aware, for a warrant in respect of the same 
person, place, vehicle or confined person and the same 
or a related investigation, indicating the date each appli
cation was made, the name of the justice who heard 
each application and whether each application was with
drawn, refused or granted; 

Report 24. SS. 5, 7. 28(2) 

(g) if the applicant requests authority for the warrant to 
be executed during the night, the applicant's grounds for 



COMMENT 

believing that it is necessary for the warrant to be executed 
during the night; 

Report 24. s. 12 

(It) if the applicant, on application made in person, 
requests authority for the warrant to be executed more 
than ten days after it is issued, the applicant's grounds for 
believing that the longer period is necessary; and 

Report 24. s. 13 

(i) in the case of an application made by telephone or 
other means of telecommunication, the circumstances that 
make it impracticable for the applicant to appear in person 
before a justice. 

Report 19, Part Two, rec. 2(4)(0) 
Criminal Codl!, s. 487.1 (4) 

The Criminal Code now provides little guidance as to the fonn and content of the 
documentation required in an application for a search warrant. Some guidance is pro
vided in Fonn 1, relating to section 487 search warrants. However, this form does not 
properly align with the substantive and probative requirements of section 487.48 This 
state of affairs has led to improvisations and hence, to considerable variation in the 
form and content of applications, leading, on occasion, to reliance on fOlms that 
actually obscure the meaningful disclosure of the very detail required by law. 

In contrast to the present law, section 24 sets out the mandatory, specific ingredi
ents of every search warrant application. This detailed listing should reduce the number 
of search warrants approved on vague or deficient criteria and, by ensuring a better 
record of the application, should facilitate later review. 

A separation of "substantive" and "probative" elements is not now required in an 
application for a search warrant under section 487 of the Criminal Code. However, this 
kind of separation is required in an application for a telewarrant.49 

Paragraphs (a) and (b) require the inclusion of certain basic fonnal elements, and 
are self-explanatory. The crime under investigation must be disclosed under paragraph 
(c). 

Paragraph (d) and subparagraphs (e)(i) and (f)(i) set out the essential "substantive" 
requirements. They require the applicant to disclose what or who is to be searched and 
the object or person being sought. 

Subparagraphs (e)(iii) and (f)(iii), which will not always be relevant, incorporate a 
disclosure requirement pertaining to prior applications that is currently only applicable 

48. See the critical comments of Osler, 1. in R. v. Col!'in, Ex Pal'll! Merrick (1971), I C.C.C. (2d) 8 at II 
(Ont. H.C.I.). 

49. Criminal Code, s. 487.1(4), which adopted a Commission recommendation. See Report 19, Part Two, rec. 
2(4); Report 24, rec. 6, comment at 17-18 and Appendix A at 75-76. 
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in the case of telewarrant applications.50 A requirement of this nature should serve to 
inhibit forum shopping (which can undermine the judiciality of warrant proceedings), 
and help to curtail unjustified multiple applications. We see no reason, therefore, why 
it should not be made applicable to all search warrant applications. 

Subparagraphs (e)(ii) and (f)(ii) state the key "probative" ingredients of any search 
warrant application; they relate directly to criteria that must be satisfied under subsec
tions (1) and (2) of section 25 before a justice may issue a search warrant. 

Paragraph (g), which will only be relevant in some search warrant applications, 
relates directly to the criteria that must be satisfied under section 28 before a justice 
may authorize the execution of a search warrant by night. 

A search is a distressing and invasive procedure at the best of times. Night 
searches potentially add to the upset and intrusion. Our proposals encourage searches 
by day whenever possible. Section 488 of the Criminal Code provides that warrants 
issued under sections 487 and 487.1 must be executed by day unless night execution is 
specifically authorized. However, section 488 fails to specify criteria for granting autho
rizations to search at night. Further, warrants issued under some federal statutes (e.g., 
under section 10 of the Narcotic Control Act) may be executed at any time. Night 
searches are particularly disruptive of normal life and privacy but may be necessary, in 
some cases. Section 28 permits a night search to be authorized where the applicant has 
specified grounds for believing that it is necessary, and where "the justice is satisfied 
there are reasonable grounds for that belief." The onus on the applicant can be dis
charged by proof that the object of seizure will be removed or destroyed if night 
execution is not allowed. 

Paragraph (11), which again will only be relevant in some search warrant applica
tions, relates directly to the criterion that must be satisfied under subsection 31 (3) be
fore a justice may authorize execution of a search warrant beyond the normal ten-day 
expiration period. The Criminal Code does not now require that searches with warrant 
be conducted within a specified period of time. However, a reasonable proximity be
tween the time of issuance and execution of the warrant is desirable, so as to ensure 
that a warrant is executed in essentially the same circumstances that prompted the is
suer to grant it.51 If a longer period than is normal for execution of the warrant is 
thought to be necessary, the applicant must justify an extension by setting out the 
grounds in the application itself. 

Paragraph (i), concerning the necessity for the personal appearance of the applicant, 
will only be relevant in telewarrant applications. It relates directly to the additional cri
terion that must be satisfied under section 26 before a justice may issue a search war
rant pursuant to an application "made by telephone or other means of 
telecommunication." In most cases, "impracticability" will be synonymous with "ur
gency," but it is not necessarily limited to such circumstances alone. A telewarrant 
should be available whenever circumstances of time or distance make it inappropriate 

50. Criminal Code, s. 487.1(4)(d). An analogous requirement exists pertaining to previous wiretap applica
tions: see Criminal Code, s. 185(1)(1). 

5 J. See Report 24, rec. 3. 
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to insist on the applicant's personal appearance. Such circumstances will be encoun
tered most frequently in remote areas where the need for a warrant may be pressing but 
too much time would be taken to travel to a location where a justice may be seen 
personally. On the other hand, this dispensation is not intended as a mere convenience 
for peace officers who simply prefer not to appear in person. The justice, in deciding 
the issue, has a measure of discretion equivalent to that enjoyed in deciding to issue the 
warrant itself.52 

Grounds for 
issuing warrant 
for object of 
seizure 

Grounds for 
issuing warrant 
for confined 
person 

COMMENT 

DIVISION II 
ISSUANCE OF SEARCH WARRANT 

25. (1) A justice who, on application, is satisfied there 
are reasonable grounds to believe that an object of seizure will 
be found on a person or in a place or vehicle may issue a war
rant authorizing a peace officer to search the person, place or 
vehicle for the object of seizure and to seize the object of 
seizure. 

Report 19, Part Two, rec. 2(5)(c) 
Report 24, s. 5 

Criminal Code, 55. 487(1), 487.1(5) 

(2) A justice who, on application, is satisfied there are rea
sonable grounds to believe that a confined person will be found 
in a place or vehicle or concealed on the person to be searched 
may issue a warrant authorizing a peace officer to search the 
person, place or vehicle for the confined person and to retrieve 
the confined person. 

Report 24, ss. 5, 28(2) 

Section 25 replaces differently formulated requirements in various sections of the 
Criminal Code and other federal statutes.53 Unlike the current Code's main search war
rant provision (section 487), it provides general authority for the issuance of a warrant 
to search a person. The scope of "[t]he power to search a person, otherwise than with 
consent, for an object of seizure or a confined person" is set out in section 16. The 
scope of the powers to search vehicles or places, "otherwise than with consent, for an 
object of seizure or a confined person" is defined in sections 18 and 19. Section 37 
further sets out what may be done "under the authority of a search warrant." 

Subsection (1) establishes the basis for issuing a warrant to search for and seize an 
object of seizure. The wording is permissive. The justice has a discretion, to be exer
cised judicially, concerning whether to issue the warrant.54 The general approach of the 

52. Report 19, Part Two, note 10 at 102. 
53. See Criminal Code, ss. 103(1), 164(1), 199(1),320(1),395(1),487(1),487.1(5); Narcotic Control Act, 

s. 12; Food and Drugs Act, s. 42(3). 

54. See Descoteaux v. Mier:lI'inski, [1982] I S.C.R. 860, per Lamer, 1. at 888-890. 
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present law continues. In determining whether to issue a search warrant, the justice 
must apply an objective test55 and consider whether he or she is satisfied, based on the 
facts presented in the application, that there are reasonable grounds to believe that an 
object of seizure, related to a specific offence, is to be found on a specified person, or 
in a place or vehicle that is to be searched. The "reasonable grounds to believe ... " 
criterion requires more than a mere suspicion, but the justice is not required to decide 
whether the mentioned crime has been committed, or whether the objects sought will, 
in fact, establish the commission of the crime.56 The things or persons sought, the loca
tion or person to be searched and the particular crime under investigation must be 
linked, to the point that there are reasonable grounds to believe both that the things 
sought are in the premises to be searched57 and that those things are objects of seizure.58 

Subsection (2) gives the justice a novel authority to issue a warrant to search for 
and retrieve a "confined" person (as defined in section 15). It is now included out of 
an abundance of caution to recogniLe clearly and directly a search for this purpose as 
being a legitimate aspect of police powers. The justice, in deciding whether to issue the 
warrant, must approach the matter in the same manner as an application for a warrant 
to search for an object of seizure. 

Additional 
ground if 
application by 
telephone 

COMMENT 

26. If the application is made by telephone or other 
means of telecommunication, a warrant shall not be issued un
less the justice is satisfied, in addition, that there are reason
able groundS to believe that it is impracticable for the 
applicant to appear in person before a justice. 

Report 19, Part Two, rec. 2(5) 
Crimillal Code, s. 487.1(5)(b) 

Section 26 sets out the additional test that the justice must apply if the application 
is brought by telephone or other means of telecommunication. Its equivalent is found in 
paragraph 487.1 (5)(h) of the current Criminal Code. 

Conditions 
relating to 
execution 

27. A justice who issues a search warrant may, by the 
warrant, impose any conditions relating to its execution that 
the justice considers appropriate. 

55. Re Bell Telephone C7. of Callada (947), 89 C.C.C. 196 (Ont. H.C.), pel' McRuer, C.J. at 198. 

56. R. v. Johllsoll & Frallklill Wholesale Distributors Ltd. (1972), 16 C.R.N.S. 107 (B.C.C.A.); leave to ap· 
peal to S.C.C. refused at 114 (C.R.N.S.). 

57. R. v. JOhllSOIl & Frallklill Wholesale Distriblllors Ltd., [1973] 5 W.W.R. 187 (B.C.C.A.). 

58. See Re Worrall (1965),44 C.R. 151 (Ont. C.A.). 
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COMMENT 

Section 27 gives the justice a new discretion to impose conditions govErning the 
execution of the warrant. Since the justice will be allowed a wider scope of inquiry on 
the application than was formerly the case (and should thus have a more thorough ap
preciation of all of the surrounding circumstances), a power to include such conditions 
is appropriate. One example of how this power might be exercised is if it is anticipated 
that the search will require the handling of privileged matedal. In such a case, the JUS

tice may consider it appropriate to impose special conditions on the manner of ~xecut
ing the warrant so as to safeguard the contentious material. 

Authorizing 
execution by 
night 

COMMENT 

28. If the applicant has specified grounds for believing 
that it is necessary for the search warrant to be executed dur
ing the night and the justice is satisfied there are reasonable 
grounds for that belief, the justice may, by the warrant, autho
rize its execution during the night. 

Report 24, s. 12 
Criminal Code, s. 488 

Section 28 empowers the justice to authorize execution of the search warrant by 
night. It should be read together with paragraph 24(g), which sets out the information 
that must be supplied to the justice to justify this authorization. Unlike section 488 of 
the present Code, section 28 includes criteria for deciding whether to allow execution 
by night. 

Form of warrant 

COMMENT 

29. A search warrant shall be in writing, in the 
prescribed form and signed by the justice who issues it. 

Report 19, Part Two, rec. 2(6)(0) 
Criminal Code, 55. 487(3), 487.1 (6)(a) 

In later volumes of this Code, we will be providing specific model forms setting 
out the contents of search warrants in general.59 Subsection 487(3) of the Criminal 
Code now provides that a search warrant issued under section 487 "may be in the form 
set out as Form 5 in Part XXVIII, varied to suit the case." While the lise of Form 5 is 
not mandatory, the substance of the form must be incorporated in some manner.60 How
ever, the present form is deficient and may cause confusion. On its face, for example, 
the form does not require that an alleged offence be set out or in any way related to the 
things searched for. 

A warrant should disclose the nature of the offence in relation to which evidence 
is sought precisely enough to enable anyone concerned to understand it. It should 

59. In our previous Reports we provided this detail only for telewarrants: Report 19, Part Two at 98. 

60. Rex v. Sol/away Mills & Co. (1930), 53 C.C.C. 261 (Alta. S.C.A.D.), per Hyndman, l.A. at 263. 
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describe the location to be searched with sufficient accuracy to enable one to know the 
precise premises or vehicle in relation to which the search has been authorized. Accord
ingly. to prevent "fishing expeditions" and to achieve particularity more effectively than 
do the forms suggested in the Criminal Code. this section contemplates mandatory 
prescribed forms for all search warrants as well as a specific list of the items and 
information they are to contain. 

Contents of 
warrant 

Warrant issued 
on application in 
person 

Shortening 
expiration period 

Extending 
expiration period 

COMMENT 

30. A search warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the objects of seizure or confined person sought; 

(d) the person, place or vehicle to be searched; 

(e) any conditions imposed relating to its execution; 

(f) the date it expires if not executed; 

(g) the date and place of issuance; and 

(h) the name and jurisdiction of the justice. 

DIVISION III 
EXPIRATION OF SEARCH WARRANT 

31. (1) A search warrant issued on application made in 
person expires ten days after it is issued. 

(2) A justice who is satisfied that a shorter expiration pe
riod is sufficient may issue a warrant with an expiry date that 
is less than ten days after the date of issue. 

(3) A justice who is satisfied there are reasonable grounds 
to believe that a longer expiration period is required may issue 
a warrant with an expiry date that is more than ten days but 
not more than twenty days after the date of issue. 

Report 24, s. 13(1), (2)((1). (b) 

Imposing a reasonable time-limit on the execution of search warrants is. in our 
view. necessary in the interests of particularity and judiciality; it ensures. to a reason
able degree, that warrants are not executed in circumstances that have altered radically 
from those contemplated by the justices issuing them.61 

61. See Report 24 at 26. 
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The Criminal Code does not generally require that a search warrant be executed 
within a specified period (although a seven-day expiry period for warrants to search for 
obscene matter and crime comics may be inferred from subsections 164(2) and 320(2) 
of the Code). Our empirical research indicates that some issuers have attached deadlines 
for execution, and that warrants with expiry dates have been executed more promptly 
than those without deadlines.b2 

Our research also reveals that most search warrants are executed within two days 
after issuance.<>' We therefore believe that a deadline of ten days for the execution of a 
search warrant issued on application made in person should generally be adequate; a 
longer period would undermine the rationale for the existence of expiry dates. Subsec
tion 31 (1) thus establishes that such search warrants expire ten days after being issued. 

The discretion to issue a warrant having a later expiry date, given by subsection 
31(3), makes a fixed longer deadline unnecessary. Subsection 31(2) also empowers the 
justice to set an expiry date less than ten days after the date of issue. 

The power to shorten the expiry period, provided in subsection (2), may be exer
cised on the justice's own motion, and on the basis of the infonnation in the applica
tion. As noted above, however, the power to extend the time will be exercised only if 
an extension is sought in the warrant application and the application specifies the 
applicant's grounds for belief that the longer period is necessary. 

Warrant issued 
on application 
by telephone 

COMMENT 

32. A search warrant issued on application made by tele
phone or other means of telecommunication expires three days 
after it is issued. 

Report 19, Part Two. rec. 2(9) 

The telewarrant is designed for situations in which the need for a warrant is im
mediate and it is impracticable for the applicant to appear personally before the justice. 
This being so, we consider the three-day expiration period provided by this section to 
be ample. 

Paragraph (c) of subsection 487.1 (5) of the Code now provides that the justice has 
a discretion to specify a time period within which the warrant should be executed. 
Form 5.1, relating to warrants that issue under section 487.1. previously adhered to the 
format we favour. Initially, Form 5.1 required execution within three days; however, it 
was recently amended64 to delete the reference to the three-day expiry period. 

In recommending a three-day expiry period in Report 19 (at 93), we drew from 
empirica1 research demonstrating that 82.5 per cent of an conventional warrants were 

62. Report 19, Part Two at 93: Report 24 at 25-26. 

63. Report 24 at 26. 

64. Miscellal1l!OlIS Statllte Lall' Amendment Act. 1987, S.C. 1988, c. 2, s. 26. 

37 



executed within two days and that 97.1 per cent of warrants on which an expiry date 
was specified were executed within only one day. 

Expiry on 
execution 

COMMENT 

33. A search warrant th ... t is executed before the expiry 
date disclosed in it expires on execution. 

Section 33 provides that a warrant expires upon execution, even if it is executed 
before its specified expiration date. 

We have, through the inclusion of this provision, endeavoured to preclude the pos
sibility of multiple successive searches being carried out (within the stated period) with 
respect to the same person, place or vehicle under the purported authority of a single 
warrant. 

Return of 
expired warrant 

COMMENT 

34. If a search warrant expires without having been exe
cuted, a copy of the warrant shall have noted on it the reasons 
why the warrant was not executed, and shall be filed as soon as 
practicable with the clerk of the court for the judicial district 
in which it was issued. 

Report 19. Part Two. rce. 2(9)(a) 
Report 27. rcc. 2(2) 

Criminal Code. s. 487.1 (9)(a) 

This provision, which serves the principle of accountability, is largely self
explanatory. Except in the case of telewarrants,65 the present law does not require a 
report to a supervising authority where a warrant is not executed. Section 34 would 
change this situation by requiring an explanation whenever any search warrant (tele
phonic or otherwise) goes unexecuted. 

Who may 
execute warrant 

DIVISION IV 
EXECUTION OF SEARCH WARRANT 

35. A search warrant may be executed in the province in 
which it is issued by a peace officer of the province. 

Report 24, s. II (l) 

65. See Criminal Code, s. 487.1(9)(0). 
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COMMENT 

The current provisions of the Criminal Code contain differing formulations describ
ing who may execute a search warrant. Some are silent on the subject. Section 103, 
although it envisions an application "by or on behalf of the Attorney General," does not 
specify by whom a warrant must be executed. Sections 164, 320 and 395 do not say by 
whom warrants must be executed either. Section 199 specifies execution by "a peace 
officer," and section 487.1 says that a justice "may issue a warrant to a peace officer." 
Section 487 envisions execution of a warrant issued thereunder by "a person named 
therein or a peace officer." (This latter provision has been interpreted as allowing a 
warrant to be issued to all peace officers in a given province. fi6 

) 

WalTants issued under the Narcotic' Control Act and the Food and Drugs Act must 
be executed by a "peace officer named therein." Accordingly, although more than one 
officer may execute such warrants under the supervision of a named officer who is 
present, a general direction or failure to name would invalidate the warrant.67 

This section restricts the execution of search warrants to peace officers. It is prem
ised on our view that the rarely used power of private individuals to execute warrants 
(where it exists) is unnecessary, and that searches should be conducted by disinterested 
persons.68 Although the section requires that the executing officer be a peace officer of 
the province in which the search warrant is issued, we see no legitimate interest served 
by restricting execution to a named peace officer.69 Such a restriction cannot lessen the 
intrusiveness of a search. Also, the justice is not normally ;n a position to evaluate the 
particular fitness of a named person to execute the warrant. The decision is an admin
istrative one that is best left to the appropriate police force. 

Execution in 
different province 

Endorsement by 
justice 

Form of 
endorsement 

36. (1) A search warrant may be executed in another 
province if it is endorsed by a justice of that province. 

(2) The justice may endorse the warrant if it was issued on 
application made in person and the justice is satisfied that the 
person, place or vehicle to be searched is in the province. 

(3) The endorsement shall be in the prescribed form. 

66. R. v. Sol/oway alld Mills (1930), 53 C.C.C. 271 (Ont. C.A.J. 

67. See R. v. Gellest, [1989] 1 S.C.R. 59; Re Goodballlll amI The Qlleell (1977), 38 C.C.c. (2d) 473 (Ont. 
C.A.). 

68. See Report 24 at 24. 

69. In R. v. Gellest, slipra, note 67 at 84. the Supreme COLIrt described the naming requirement in drug 
searches as being "important", because it establishes an accountability mechanism to balance the extensive 
extra powers now given to officers to search private dwellings for drugs. Since these extraordinary powers 
are eliminated in this scheme and new accountability mechanisms are added with respect to all searches, 
a counterbalancing naming requirement is no longer necessary. 
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Effect of 
endorsement 

COMMENT 

(4) The endorsement authorizes peace officers of the prov
ince in which the warrant was issued or endorsed to execute 
the warrant in the province in which it was endorsed. 

Crimil/al COc/I!. s. 487(2), (4) 

Section 487(2) of the current Criminal Code implies that a search warrant may not 
be executed outside of the territorial division of the justice who issues it, even if the 
location of the intended search is in the same province, unless the warrant is first "en
dorsed ... by a justice having jurisdiction in [the] territorial division" where the target 
"building, receptacle or pl~ce" is located. "Endorsement" is basically an administrative 
requirement; in practical terms, it is a signature that has the effect of indicating the 
approval of a judicial officer in the location of the intended search. 

Section 7 (for reasons explained in the comment to that section) allows a search 
warrant to be executed, without further endorsement, at any location within the prov
ince of issuance. Subsection (I) of section 36 complements that provision by allowing 
a warrant to be executed extraprovincially after it has been endorsed. We have retained 
an extraprovincial endorsement requirement to ensure that justices are made aware of, 
and are given some say in, the execution of search warrants within their province. 

Subsection (2) elaborates and, in our view, improves upon subsection 487(2) of the 
present Code by clearly articulating a test for the justice to apply in determining 
whether to endorse the warrant. 

Subsection (3) is self-explanatory. It is the equivalent of the current requirement in 
subsection 487(2) that an endorsement be "in Form 28." 

Subsection (4) is self-explanatory, and is the equivalent of subsection 487(4) of the 
current Code. 

The endorsement and execution of search warrants issued on application made by 
telephone or other means of telecommunication outside of the province of issuance is 
not allowed under this scheme. Taking the time to appear before a justice in another 
province to have a warrant endorsed would be incompatible with the function of such 
warrants as devices to be used in cases where a personal appearance is not practicable. 
If there is time to appear, this kind of application is not appropriate; if there is no time 
to appear, telewarrant applications can be made in the province of intended execution. 

Power under 
warrant 

40 

37. A peace officer may, under the authority of a search 
warrant, 

(a) search a person, place or vehicle specified in the war
rant; 

(b) search a person who is found in a place or vehicle 
specified in the warrant if the officer believes on reason
able grounds that the person is carrying or concealing the 



COMMENT 

object of seizure or the confined person identified in the 
warrant; 

(c) seize anything believed on reasonable grounds to be the 
object of seizure identified in the warrant; and 

(d) retrieve any person believed on reasonable grounds to 
be the person identified in the warrant as a confined 
person. 

Report 24, S5. 5, 24(a), (iJ), 28(1) 

Section 37 defines the scope of the authority to search and seize under a warrant. 

Paragraph (a) is self-explanatory. 

Paragraph (b) is drafted so as to ensure that warrants to search places or vehicles 
are not frustrated simply because the objects of seizure (or the confined persons) sought 
are being carried or concealed by persons who are present at the time of execution. 
Currently, where a warrant issued under section 487 of the Criminal Code authorizes 
the search of a place, a person who happens to be in the place at the time of the search 
may not be searched under the authority of the warrant even if the officer believes on 
reasonable grounds that the person is carrying a thing specified in the warrant.70 In our 
view, the present law is unnecessarily restrictive. Personal search should not always be 
regarded as a distinct intrusion requiring independent authorization. An important inves
tigation can be totally frustrated by the artificiality of the line that is presently drawn.71 

Accordingly, paragraph (b) provides a power to search persons found in the place or 
vehicle specified in a warrant, incidental to the search of the place or vehicle. It does 
not, however, confer a general power to search all persons found in the target place or 
vehicle; the authority is conditional on the officer's reasonable belief "that the person 
is carrying or concealing the object of seizure or the confined person identified in the 
warrant." 

Paragraphs (c) and (d) permit an officer having reasonable grounds to seize objects 
or retrieve confined persons under the authority of a warrant. Other objects of seizure, 
in order to be seizable, must fall within the "plain view" rule set out in sections 48 and 
49. 

Execution by day 38. A peace officer shall execute a search warrant during 
the period beginning at 0600 hours and ending at 2100 hours, 

70. See, for example, R. v. Ella Paim (1917),28 C.C.C. 171 (N.S.S.C.); R. v. MilIch (1986),26 C.C.C. (3d) 
477 (Susk. Q.B.). 

71. This in tum may lead officers to seek alternative justifications to conduct personal searches. For example, 
an unnecessary arrest may occur so as to allow the officer to conduct a personal search incident 10 that 
arrest. 
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COMMENT 

unless the issuing justice has, by the warrant, authorized its 
execution during the night. 

Report 24, s. 12 
Criminal Codl?, s. 488 

See the comment to paragraph 24(g) and section 28. 

Execution in 
presence of 
occupier 

COMMENT 

39. A peace officer shall execute a search warrant in the 
presence of a person who occupies or is in apparent control of 
the place or' vehicle being searched, unless it is impracticable to 
do so. 

Under our proposed law, a search is generally not to be conducted by stealth or in 
the absence of parties affected by the search or having an interest in the things to be 
seized.72 Section 39 is designed, as far as possible, to provide occupiers or persons in 
apparent control of searched places or vehicles with first-hand knowledge of the fact of 
the search and of the manner in which it is conducted. This enables them, among other 
things, to ascertain that search methods are no more drastic than they need to be. If the 
occupier or person in apparent control of a house is present during a search, for exam
ple, he or she m"~' wish to supply the police with the keys to locked cupboards or 
cabinets, and so forth, that might otherwise be forced open and damaged in the process. 
The personal presence of an affected party also provides a means of ensuring that only 
that which is authorized to be seized is taken and that no unnecessary rummaging 
occurs. The section thus promotes accountability in the execution of search warrants. 

Providing copy 
of warrant 

40. (1) A peace officer shall, before starting a search or 
as soon as practicable, give a copy of the warrant 

(a) in the case of a warrant to search a person, to the 
person; or 

(b) in the case of a warrant to search a place or vehicle, to 
a person present and in apparent control of the place or 
vehicle. 

Report 19, Part Two, rec. 2(7) 
Report 24, s. (50) 

Criminal Codl? s. 487.1(7) 

72. Some searches, of course, will have to be carried out in the absence of any other person. Searches of open 
fields or abandoned property are examples of this. Also. if the owner or occupier is missing or his or her 
whereabouts cannot be ascertained, then it will be impractical to insist upon his or her presence during the 
search. 
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Copy in 
unoccupied place 
or vehicle 

COMMENT 

(2) A peace officer who executes a warrant to search a 
place or vehicle where there is no person present and in appar
ent control shall, when the search is done, indicate on a copy of 
the warrant the date and time of the search and whether any
thing was seized, and shall affix the copy of the warrant in a 
prominent location in the place or vehicle. 

Report 19, Part Two, rec. 2(8) 
Report 24, s. 15(2) 

Criminal Code, s. 487.1(8) 

The purpose of this section to inform the individual affected by a search conducted 
pursuant to a search warrant as to the scope and purpose of the search, and to assure 
that individual (at the earliest time practicable) that the search is one for which there 
has been prior judicial authorization.73 This information and assurance should, in many 
cases, make the job of peace officers easier.74 Although the requirements of this provi
sion may cause minor inconvenience to peace officers in some instances, we believe 
that the overall benefit, both to peace officers and to persons affected by search 
warrants, outweighs any possible disadvantages/5 

Subsection 29{l) of the current Criminal Code (the heading to which refers only to 
arrest situations) makes it "the duty of everyone who executes a process or warrant to 
have it with him, where it is feasible to do so, and to produce it when requested to do 
so." Subsections (7) and (8) of section 487.1 of the Code contain provisions, applicable 
to peace officers executing telewarrants, other than those issued under subsection 
258(1), that are very similar to section 40 of our proposed legislation. Like sub~ections 
(7) and (8) of section 487.1, section 40 goes beyond what is currently provided for in 
subsection 29(1) of the Code. Section 40 does not require that a request for a copy of 
the warrant be made by the affected person before being entitled to it. Also, the section 
is not conditional upon it being feasible for the officer to have the search warrant with 
him or her when executing it; section 40 requires the officer to have a copy of the 
warrant available at the time of the search. 

Finally, the section requires generally that a copy of the warrant should be pro
vided before the search is started, when information and assurance would be of most 
benefit.76 

Subsection (2) sets out requirements for posting the warrant when it is executed in 
a place or vehicle where there is no person present and in apparent control. It is self
explanatory. 

73. See Report 24 at 27-28. 

74. Ibid. at 28. 

75. Ibid. 

76. Ibid. 
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Absence of 
original warrant 

COMMENT 

DIVISION V 
EVIDENTIARY RULE WHERE 

ORIGINAL OF WARRANT ABSENT 

41. In any proceeding in which it is material for a court 
to be satisfied that a search or seizure was authorized by a 
warrant issued on application made by telephone or other 
means of telecommunication, the absence of the original war
rant is, in the absence of evidence to the contrary, proof that 
the search or seizure was not authorized by a warrant. 

Report 19, Part Two, rec. 2(12) 
Criminal Code, s. 487.1(11) 

In this scheme, a justice who issues a warrant on an applic.1tion made by telephone 
or other means of telecommunication retains the original. The applicant either receives 
two transmitted copies or prepares two copies by hand on the direction of the issuing 
justice. In these circumstances, the original warrant is not in the possession of the offi
cer when the search is conducted and there is a potential for error in the process of 
preparation of the warrant by the applicant. It is therefore essential that the original 
warrant be before the court when review of the legality of the warrant or its execution 
takes place. 

Section 41 partly mirrors subsection 487.1(11) of the current Criminal Code. The 
Code section provides that the absence of either the transcribed and certified informa
tion on oath or the original warrant is, in the absence of evidence to the contrary,77 
proof that the search or seizure was not authorized by a warrant issued by telephone or 
other means of telecommunication. Section 41, however, provides that only the absence 
of the original warrant will, in the absence of evidence to the contrary, provide such 
proof. This change avoids a potential anomaly that could result from the present sub
section, i.e., a finding that a search has not been authorized by a warrant issued on such 
application (because the information on oath cannot be found) even though the original 
warrant is before the court. 

77. See R. v. TilliS, 20 September 1988 (N.B. Provo Ct.), [unreported]. There it was suggested (at 35 of the 
original judgment) that "evidence to the contrary" might be "a verbatim record of the entire transaction" 
and not simply the oral recollection on oath of a police officer. 
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Power to search 

Power to seize 

COMMENT 

CHAPTER III 
SEARCH AND SEIZURE 
V\'ITHOUT A WARRANT 

DIVISION I 
SEARCH AND SEIZURE IN EXIGENT 

CIRCUMSTANCES 

42. (1) A peace officer may, without a search warrant, 
search a person, place or vehicle for an object of seizure or a 
contined person if the officer believes on reasonable grounds 
that 

(a) the object of seizure or confined person will be found 
on the person or in the place or vehicle; and 

(b) the delay involved in obtaining a warrant would 
endanger anyone's life or safety. 

(2) The peace officer may seize anything believed on rea
sonable grounds to be the object of seizure, or retrieve any per
son believed on reasonable grounds to be the confined person, 
found in the course of the search. 

Report 24, 5S. 21, 28(1) 

Section 42 defines the limit of the power to search in exigent circumstances outside 
of the context of an arrest, and reflects the Commission's view that some sacrifices of 
warrant protections are justified when life or safety would otherwise be endangered. 

The power provided by section 42 allows, without a warrant, only searches that 
could otherwise be authorized by warrant. The power to stop conferred here is triggered 
by the satisfaction of an onerous test. 78 

Once a search is authorized under this test, the scope of the power to search is 
defined by sections 16 to 19 and 50. 

78. The power provided by s. 42 is not a power to "stop and frisk," as developed in the United States. There, 
the stop and frisk law authorizes "investigatory stops" of persons in public places where there is a "rea
sonable suspicion" (the suspicion must be particular and objective rather than general or a "hunch") that 
a crime has been, or is about to be, committed. Once an authorized "stop" occurs, a "protective frisk" 
(something less than a "full" search) is authorized if there is a reasonable apprehension for the officer's 
safety. The "frisk" is limited to what is necessary to discover weapons that might be used to harm the 
officer or others nearby, and generally may not exceed a "pat down" of outer clothing. Tel'lY v. Ohio, 392 
U.S. I (1968); Sibroll v. New York. 392 U.S. 40 (1968). 
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Section 42 subsumes the powers to seize weapons and explosives now found in 
sections 101, 102 and 492 of the Criminal Code. 

Protective search 

COMMEl':T 

DIVISION II 
SEARCH AND SEIZURE INCIDENT TO ARREST 

43. Anyone who has arrested another person may, inci
dent to the arrest and without a search warrant, carry out a 
protective search of the' person. 

Repon 24, s. 20(0) 

This section should be read in conjunction with :section 17, which defines the scope 
of the power to carry Ollt a protective search. 

Searches made incident to arrest, without warrant, likel:r constitute the vast major
ity of all searches in Canada. Recent case law has tended to broaden this common law 
power. Originally intended for self-proteGtion, to prevent an apprehended escape or to 
prevent the imminent destruction of evid\~nce, the Supreme Court of Canada has now 
declared the existence of a police discretion to use the power to frisk search the ar
rested person for evidence as well as for weapons, even in the absence of reasonable 
grounds to believe that the weapons or evidence will bf, found.79 

We believe that this power should bl': codified and that clear and precise conditions 
for its exercise should be established. The general guiding principle is, again, that the 
scope of a search permitted inciden.t to arrest should be defined and limited by its au
thorized purpose. The purpose should, in turn, bear some relationship to the fact that 
the search is taking place in the context of an arrest. 

Section 43 recognites that an arrest carries with it the possibility that the arrested 
person may react unpredictably and violently. The authority to arrest must carry with it 
the power to ?&rest effectively and to cope with any dangerous action or attempted 
escape the arrest may provoke. Section 17, consistent with the approach of the Supreme 
Court of Canada in the Cloutier case, defines the scope of the protective search power 
in tenns of these goals. Because of the potential for unpredictable reactions, the power 
may be exercised pre-emptively and need not be based on reasonable grounds for belief 
that the arrested person in fact possesses anything that may help him or her to escape 
or that could cause danger. In our view, a measured power to act to prevent escape and 
protect life or safety in the context of an arrest outweighs the interest of the arrested 
person in maintaining the inviolability of his or her person. 

79. See Cloutier v. Langlois, supra, note 37; R. v. Morrison (1987), 58 C.R. (3d) 63 (Ont. C.A.); R. v. Miller 
(1987), 62 O.R. 97 at 100-10 1. 
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Additional power 
of peace officer 

COMMENT 

44. A peace officer who has arrested a person may, 
incident to the arrest and without a search warrant, 

(a) if the officer believes on reasonable grounds that an 
object of seizure wiII be found on the person and that the 
delay involved in obtaining a warrant would result in the 
loss or destruction of the object of seizure, search the per
son for the object of seizure and seize anything believed on 
reasonable grounds to be the object of seizure; or 

Report 24, s. 19 

(h) if the person is in present control of, or is an occupant 
of, a vehicle and the officer believes on reasonable grounds 
that an object of seizure wiII be found in the vehicle and 
that the delay involved in obtaining a warrant would result 
in the loss or destruction of the object of seizure, search 
the vehicle for the object of seizure and seize anything be
lieved on reasonable grounds to be the object of seizure. 

Report 24, s. 22 

Section 44 provides an additional power to conduct personal or vehicular searches, 
incident to arrest, in relation to objects of seizure. As previously discussed in the com
ment to section 16, it confines the availability of the power to cases in which the peace 
officer has a reasonably grounded belief that he or she will find an object of seizure on 
the person or in the vehicle that is in the present control of, or is occupied by, the 
arrested person and that the obtaining of a warrant would be impracticable. In our view, 
this test fulfils both the letter and spirit of the Charter without impeding law enforce
ment. The guiding principle that powers to search should be defined by, and be propor
tional to, the authorized purposes of the search again applies. 

Power to search 

Restriction on 
consent under 
this Part 

DIVISION III 
SEARCH WITH CONSENT AND SEIZURE 

45. (1) A peace officer may search without a warrant 

(a) a person or anything carried by the person if the 
person consents to the search; and 

(b) a place or vehicle with the consent of a person who is 
present and in apparent control and who is apparently 
competent to consent to the search. 

Report 24, s. 18(1) 

(2) A person may not consent, under this Part, to a search 
for an object of seizure inside the person's body. 
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COMMENT 

The common law has tolerated searches with consent on the basis that consent 
amounts to a waiver of the normal legal protections against the intrusion, including the 
need to establish sufficient legal grounds for the action and the need to fulfil required 
procedural conditions. Before enactment of the Charter, Canadian case law on the spe
cific issue of consent searches was almost non-existent. In essence, mere co-operation 
with the police in allowing a search was considered to amount to consent and little 
attention was given to the motives for, or circumstances of, that co-operation.80 How
ever, the Supreme Court of Canada adopted a different approach in setting out princi
ples governing the general issue of waiver of statutory procedural guarantees. The 
Court held that such waivers should be clear and unequivocal, made with full knowl
edge of the rights that the guarantees are designed to protect, and with an appreciation 
of the consequences of giving up those rights.SI Similar principles were then applied by 
the Court in considering the question of the waiver of constitutional or CharIer 
guarantees, such as the right to counsel before police questioning.s2 

These principles may also be properly applied to the question of waiver or consent 
in the context of a search. The failure of the law to establish procedural safeguards for 
consent searches may frustrate accountability, encourage the use of trickery and ulti
mately undermine citizen co-operation with police investigations. The Charter also 
makes it desirable to codify consent procedures as a way of ensuring that consent 
searches are reasonable. 

Subsection (I) of section 45 establishes the general legitimacy of consent searches 
- whether of persons, the things they are carrying or the places and vehicles they 
control. Subsection (2) limits the scope of section 45, making it inapplicable to the 
types of personal searches for objects of seizure that are dealt with as investigative 
procedures under Part Three (Obtaining Forensic Evidence). That Part has its own 
procedures governing consent. 

Information 
required to be 
disclosed 

Form of consent 

46. (1) When asking a person for consent, a peace officer 
shall tell the person 

(a) what crime is being investigated; 

(b) what the officer is looking for; 

(c) what the proposed search will involve; and 

(d) that consent may be refused or, if given, may be with· 
drawn at any time. 

Report 24. s. 18(2) 

(2) Consent may be given orally or in writing. 
Report 24. s. 18(3) 

80. See Reynen v. Amonenko (1975). 20 C.C.C. (2d) 342 (Alta. S.C.T.D.) at 348-349. 

81. See. for example. KOIponay v. Aflomey General o/Canada. [1982] I S.C.R.41. 
82. See Clarkson v. R .• [1986] 1 S.C.R. 383; R. v. Manninen, [1987] I S.C.R. 1233. fler Lamer. 1. at 1241-

1244. See also R. v. TlIIpin. [1989] 1 S.C.R. 1296. re: waiver of right to a jury trial. 
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COMMENT 

To be legally effective, a consent must be voluntary and informed. This is our 
minimum standard. 

Subsection (1) of section 46 establishes, in detail, the information that the peace 
officer must give to the person whose consent is sought. 

Subsection (2) recognizes that it may not always be practicable to obtain a written 
consent. 

Power to seize 

COMMENT 

47. The peace officer may seize anything believed on rea
sonable grounds to be an object of seizure, or retrieve any per
son believed on reasonable grounds to be a confined person, 
found in the course of the search. 

Report 24, s. 18( I ) 

This section gives the express power to seize things (or retrieve confined persons) 
found during a consensual search. The power to seize (or retrieve) is not contingent on 
the subject's consent. 

Power to seize 

Private premises 

COMMENT 

CHAPTER IV 
SEIZURE OF OBJECTS IN PLAIN VIEW 

48. (1) Where a peace officer engaged in the lawful exe
cution of duty discovers in plain view anything believed on rea
sonable grounds to be an object of seizure, the officer may 
seize it. 

Report 24, s. 25 

(2) Subsection (1) does not confer authority to enter 
private premises. 

Sections 48 and 49 are designed to provide peace officers with the authority to 
seize objects of seizure that they discover while lawfully executing their duty. A peace 
officer searching premises for stolen goods may discover a cache of illegal drugs or, 
when arresting an individual, may see a prohibited weapon close by (but not within the 
reach of the person and therefore not seizable incident to arrest by virtue of sections 17 
and 43). A power to seize such items when they are discovered in plain view is an 
obvious necessity. 

Section 489 of the Criminal Code now enables anyone executing a section 487 or 
487.1 search warrant to seize things not covered by the warrant if they are reasonably 
believed to have been "obtained by or ... used in the commission of an offence." This 
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power, it has been argued, does not allow the seizure of mere evidence. For such evi
dence, another warrant would have to be sought; in the interim, the things discovered 
in plain view might be lost or destroyed. 

In Report 24 (at 42-43), we rejected a proposal that would have permitted the sei
zure of all objects of seizure found in the course of a search. We were concerned that 
such a rule might encourage arbitrary seizures and, in effect, invite peace officers to 
conduct "fishing expeditions" for objects totally unrelated to the original justification 
for search. We remain of the view that adoption of a "plain view" rule would provide 
a balanced solution and would prevent such general exploratory intrusions into the 
privacy of individuals. 

Certain elements of the American "plain view doctrine" have been incorporated 
into these provisions. First, there must be prior legal authority for the intrusion that 
provides the "plain view." An officer who sees an object of seizure in a house while on 
the street "walking the beat" and looking through the window of a house would still 
have to obtain a warrant; seeing the object does not, in itself, authorize an entry onto 
private property. On the other hand, if the officer is already in the house pursuant to a 
warrant authorizing a search for specified things, other objects of seizure in plain view 
may be seized without warrant. This element of the rule is codified in section 48. Sec
ond, consistent with earlier authorities but contrary to recent American Supreme Court 
jurisprudence, discovery of the object must be inadvertent. This means that the discov
ery was not anticipated and that the police did not know in advance the location of the 
evidence and intend to seize it. Where the police have prior knowledge, they should 
obtain a warrant. This aspect of the rule is embodied in the term "discovers" used in 
section 48. Third, it must be immediately apparent to the police, by the visual sighting 
and without the manipulation or movement of the object, that they have an object of 
seizure before them. This requirement, set out in section 49, prevents unjustifiable rum
maging. By contrast, a search for specified objects under a warrant does comprehend a 
movement or manipulation of other objects so as to reveal or uncover the objects 
sought. If, in the course of a search with a warrant, movement or manipulation occurs 
and other unanticipated objects of seizure come into plain view, they are seizable, pro
vided, of course, that the search itself was not a mere pretext for general rummaging. 
The manner in which the search itself was conducted also has a bearing on this. One 
cannot, for example, search in desk drawers when looking for stolen television sets. 
Where this occurs, the searcher is in fact engaging in a fishing expedition and the view 
of potentially seizable objects thus provided is not legally sufficient to justify the sei
zure of those objects. These aspects of the rule emerge on a proper construction of 
section 48. 

If all of the requirements of the "plain view" rule are satisfied, objects of seizure 
so found may be seized without a warrant.8J 

Object of seizure 
not in plain view 

49. An object of seizure is not in plain view if movement 
or manipulation of it is required in order for the peace officer 

83. See Coolidge I'. Nell' Hampshire, 403 U.S. 443 (1971 l, at 466-471; Horton v. California, 110 S. Ct. 2301 
(1990); R. \'. Asko\' (1987), 60 C.R. (3d) 261 at 270-271 (Ont. Dist. Ct.); R. l'. Nielsen (1988), 43 C.C.C. 
(3d) 548 (Sask. C.A.). 
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COMMENT 

to acquire reasonable grounds for believing it to be an object 
of seizure. 

See the comment to section 48. 

Manner of 
carrying out 
search 

Waiver of 
requirements 

COMMENT 

CHAPTER V 
EXERCISING SEARCH AND SEIZURE POWERS 

50. (1) A search of the person shall be carried out in a 
manner that respects the dignity of the person and that, having 
regard to the nature of the search and the circumstances, 

(a) involves as little intrusion as is reasonably practicable; 
and 

(b) provides as much privacy as is reasonably practicable. 
Report 25. rec. II 

(2) A person who is to be searched may waive the require
ment set out in paragraph (l)(a) or (b), orally or in writing. 

Section 50 is a prescription of common sense that applies whenever a personal 
search is undertaken. While recognizing that the specific purpose of the search must, to 
some extent, define the manner in which it is conducted, it seeks to minimize the intru
sion and loss of privacy occasioned by the search. Where, for example, a person is to 
be searched for a particular and identifiable object of seizure, this section (when com
bined with paragraph 16(f) would require that the person's clothing be removed in 
stages (as opposed to all at once) until the object is fOllnd or discovered not to be 
present.H4 It would also require, whenever feasible, that the search be conducted out of 
public view, and by an officer of the same sex as the person being searched. 

Insofar as it requires that the dignity of searched persons be respected, section 50 
is also the embodiment of a fundamental principle. In practical terms, this principle 
would require basic decency and courtesy, and would prohibit behaviour that is 
calculated to degrade the subject of a personal search. 

A significant deviation from the requirements of this section could well be uncon
stitutional and might, in any event, result in the exclusion of evidence seized. The rem
edies applicable to breaches of provisions of this Code are considered in a forthcoming 
Commission Working Paper, and will be the subject of a separate Part of this Code. 

84. See R. v. Simmolls. (1988) 2 S.C.R. 495. 
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Subsection 50(2) is self-explanatory. For further discussion of the subject of 
waiver, see the comment to section 45. 

Obtaining 
assistance to 
search 

COMMENT 

51. A peace officer who carries out a search may obtain 
the assistance of any person whose assistance the officer rea
sonably believes is necessary to carry out the search effectively. 

Report 24. s. II (2) 

In some cases, the assistance of a private individual (for example, an accountant in 
a search related to a complex commercial crime) may both improve the effectiveness of 
a search and minimize the intrusion suffered. Section 51 does not change the present 
law85 but is included clearly to give the officer a discretion, without the need for special 
or additional authorization, to obtain any assistance reasonably believed to be 
necessary. 

Under our proposed Criminal Code, no duty is imposed on citizens to assist in the 
carrying out of searches.86 Accordingly, anyone who fails or refuses to assist an officer 
in conducting a search does not commit the crime of obstruction under our proposed 
Criminal Code.s7 

Demand to enter 
private premises 

COMMENT 

52. A peace officer who is authorized to enter private 
premises to carry out a search shall, before entering the prem
ises, identify himself or herself as a peace officer, make a de
mand to enter, state the purpose of the entry and allow the 
occupant a reasonable time to let the officer in, unless the offi
cer believes on reasonable grounds that doing so would result 
in the loss or destruction of an object of seizure in relation to 
which the search is authorized, or would endanger anyone's 
life or safety. 

Report 24. s. 27( I). (2) 

Section 52's requirement of the making of a "demand to enter ... " and the stating 
of the purpose of entry codifies and expands upon the common law applicable to 
searches of dwelling-houses.88 It is our belief that an equally legitimate expectation of 
privacy extends to all private premises (including, for example, offices),89 and not 

85. See R. v. Slrachan. (1988) 2 S.C.R. 980. 

86. This may be contrasted with the duty imposed to take reasonable steps. on request. to help a public officer 
in the execution of his or her duty to arrest a person. See Report 31. rec. 25(3). 

87. Report 31, rec. 25(1) and ai 116-117. 

88. Semayne's Case (1604). 5 Co. Rep. 91a. at 91b; Wah Kie v. ClIddy (1914). 23 C.C.C. 383 (Alta. C.A.J; 
R. v. LandI)" (1986) I S.C.R. 145; Eccles v. BOllrqlle. (1975) 2 S.C.R. 739. 

89. See R. v. Rao (1984), 40 C.R. (3d) (Ont. C.A.), per Martin. J.A. at 32-33. 
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merely to residential private premises. The requirement that the occupant be given a 
reasonable time to let the officer in follows reasonably from the requirement that the 
demand be made and the purpose of entry stated. 

This section, however, dispenses with the need to make the demand, and so forth, 
in circumstances where, we believe, an oven'iding interest must be protected.90 If 
circumstances render it illogical to insist on a demand being made, or if the occupant 
does not respond to the officer's demand within a reasonable time, the use of force to 
enter is authorized. The degree of force that may be resorted to in these circumstances 
is regulated by subsection 23( I) of our proposed Criminal Code.9J 

In drug searches, reliance on the above exceptions to the "demand" requirement 
will likely be frequent. However. the qualifications built into this section reflect a dif
ferent, more structured approach from that now evident in section 14 of the Narcotic 
Control Act and subsection 42(5) and section 51 of the Food and Drugs Act. Those 
provisions authorize, without requiring prior notice or demand, the breaking open of 
virtually anything during the course of a search for drugs under those Acts. 

Opponunity to 
make cluim of 
privilege 

Procedure if 
claim made 

53. (1) No peace officer, or person assisting a peace offi
cer, who knows of the possible existence of a privilege in re
spect of a thing or in respect of information contained in a 
thing shall examine or seize the thing or examine the informa
tion without affording a reasonable opportunity for a claim of 
privilege to be nLade. 

Report 27, rec. 3(5) 
Crimil/tli Cot/e, ~. 488.1(8) 

(2) If a privilege is claimed, the officer shall, without ex
amining the thing or the informatiof,\ or having it photo
graphed or copied, 

(a) seize the thing by taking control of it, and take steps to 
ensure that the thing or the information contained in it is 
not examined or interfered with; or 

(b) seize the thing by taking possession of it, place it in a 
package, suitably seal and identify the package and place 
the package in the custody of the sheriff of the district or 
county in which the seizure was made or, if there is an 
agreement in writing between the officer and the person 
claiming the privilege that a specified person will act as 
custodian, in the custody of that person. 

Report 27, rec. 3(5) 
Crimil/al Code, s. 488.1 (2l 

----------.--~------

90. See Ecc~es v. Baw'que, 'and Wah Kie v. Cuddy, supra, not.;. 88. 

91. See Report 31 at liS·!.:t and rec. 3(13){a) at 38-40. Section 23{1l of the proposed Criminal Code (LRC) 
protects from criJ)!in~1 liability any person who "performs any act that is required or authorized to be 
perfo'iUed hy or under 1m Act of Parliament or an Act of the legislature of a province; and .•. uses such 
force. other than force used for Ip.e P';(p<'se ;}f killing or inflicting serious harm on another person, as is 
reasonably necessary tl) perform the act and as is reasonable in the circumstances." 
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Custodian of 
seized thing 

COMMENT 

(3) The peace officer who seizes the thing by taking con
trol of it, or the sheriff or person in whose custody the sealed 
package is placed, is the custodian of the seized thing for the 
purposes of Part Seven (Privilege ill Relatioll to Seized Thillgs). 

Section 53 regulates the general manner of seizing and dealing with property in 
respect of which a claim of privilege might be made. The purpose is to preserve that 
privilege while causing minimal interference with the power to search. 

Subsection 53( 1) continues and expands upon subsection 488.1 (8) of the present 
Criminal Code. The CUlTent provision applies only when documents are to be exam
ined, copied or seized, and only when the documents are in the possession of a lawyer 
who claims that a named client has a solicitor-client privilege. In contrast, subsection 
53( I) applies whenever a seizing officer knows that a privilege may be claimed by 
anyone in relation to any thing or any information recorded on a thing, regardless of 
who possesses the thing. The new formulation ensures that the special procedures of 
subsection 53(2) protect all things and forms of information in respect of which a claim 
of privilege may be asserted. 

Subsection 53(2) establishes the procedure applicable when a privilege is claimed 
in relation to anything that an officer is about to seize. The scaling procedure has been 
designed so as to prevent a breach of a claimed privilege before the validity of the 
claim can be determined. Paragraph 53(2)(a} is drafted to take into account things for 
which the sealing provision is impracticable. The sealing procedure now set out in sub
section 488.1 (2) of the Criminal Code is basically continued in paragraph 53(2)(b). 

Part Seven (Privilege ill Relation to Sei:ed Things) regulates the procedure for 
hearing and deciding the merits of the privilege claim. It also regulates disposition of 
the seized things once the validity of the claim is determined. (Disposition is now 
governed by subsections (3) to (11) of section 488.1 of the Criminal Code.) 

Return of seized 
weapon~ 

Delivery of 
seized weapons 
to peace officer 

54 

54. (1) A peace officer who, during a protective search, 
seizes anything believed to be a weapon or instrument of es
cape shall have the thing returned to the person from whom it 
was seized as soon after the seizure as it is safe and practicable 
to do so, unless seizure or reten!;~:-! of the thing is otherwise 
authorized. 

(2) If' a person other than a peace officer seizes, during a 
protective search, anything believed to be a weapon or instru
ment of escape, the seized thing shall be delivered, as soon as 
practicable, to a peace officer to be dealt with in accordance 
with subsection (1). 



COMMENT 

Section 54 provides a simple and straightforward mechanism for the return of items 
seized temporarily during protective searches conducted by either peace officers or pri
vate citizens. It recognizes that when things are seized solely as a precautionary mea
sure (for example, a nail file with a sharp point may present a potential danger), the 
need to retain them generally disappears once the investigatory encounter is at an end 
or the risk has subsided.92 

------------------ -----~--------

92. The provision is designed to avoid the necessity of treating anything removed in the coUrse of a protective 
search as a seized thing that must be retained and only returned in accordance with the provisions of Part 
Six (Disposition of Sei:ed Things). 
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PART THREE 

OBTAINING FORENSIC EVIDENCE 

DERIVATION OF PART THREE 

LRC PUBLICATIONS 

Investigative Tests, Working Paper 34 (1984) 

Obtaining Forensic Evidence, Report 25 (1985) 

Classification of Offences, Working Paper 54 (1986) 
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INTRODUCTORY COMMENTS 

Part Three establishes a scheme to regulate certain investigative procedures that are 
not regulated by other Parts of this Code and that use the suspected or accused person 
as a source of incriminating evidence. It deals with procedures, as section 55 puts it, 
that are "carried out by or at the request of a peace officer for the purpose of obtaining 
evidence or information relating to a person's responsibility for the commission of a 
crime, in a manner that requires physical contact with the person or the person's partic
ipation in the procedure and awareness of that participation." Included within the ambit 
of this Part are such diverse procedures as the examination of a person's body for iden
tifying marks, the making of dental impressions, the taking of hair or blood samples, 
and the employment of physical perforn1anc<! tests. It does not deal, as section 55 also 
states, with "an investigative procedure that merely involves questioning the person, 
searching the person pursuant to Part Two (Search and Sei::lIre) or taking samples of 
the person's breath or blood pursuant to Part Four (Testing Persons for Impairment in 
the Operation of Vehicles)." The rules governing such procedures, as section 55 sug
gests, are to be found in other Parts of this Code. 

Very few of the investigative procedures to which this Part relates are now the 
subject of clear statutory regulation in Canada. Many are conducted only through the 
uninformed or unwitting co-operation of the subject or the ingenuity of investigators. 
There is no clear or comprehensive statute law regUlating when such procedures may 
be used, how they should be performed, or what the rights and obligations of prospec
tive subjects are. 

The common law also fails to be clear and comprehensive in regulating investiga
tive procedures. For example, there is no common law (or statutory) basis in Canada 
for issuing a search warrant to extract evidence from a human body by means of sur
gery;93 the taking of blood samples from a suspect without consent or statutory author
ity has been held to constitute an unreasonable search and seizure;94 and the cases are 
conflicting as to whether hair samples may be seized from a person in the course of a 
search incident to arrest. 95 Other issues - for example, the precise scope of police 
powers to remove concealed, indigenous or other substances from the body, the extent 
to which police powers to arrest and investigate include the power to forcibly adminis
ter investigative procedures,96 and the consequences of a suspect's failure or refusal to 
co-operate with investigators97 

- have not been fully clarified or resolved. 

93. Re Laporte and The Queen (1972), 8 C.C.c. (2d) 343 (Que. Q.B.). 

94. R. v. PohoruOIky, [1987) I S.C.R. 383. 

95. See R. v. Aldertoll (1985), 44 C.R. (3d) 254 (Ont. C.A.); R. v. Legere (1988), 43 C.C.C. (3d) 502 
(N.B.C.A.). 

96. The law is unclear as to compulsory inclusion of a suspec:t in a lineup. See Marcoux and Salomon v. 
The Queen, [1976) I S.C.R. 763. This case must now be read in the light of the Supreme Court of 
Canada's decision in R. v. Ross, [1989) I S.C.R. 3. Requiring a suspect to participate in a lineup after 
his assertion of a desire to consult with counsel is a violation of the Charter and resulting evidence of 
identification should be excluded. See also R. v. Beare; R. v. Higgins, [1988) 2 S.C.R. 387, holding that 
statutory requirements that persons charged but not yet convicted submit to fingerprinting do not violate 
the Charter and expressing ohiter. at 404, an extremely broad power to strip and examine the body for 
identitying feature~ incident to arrest. 

97. See the discussion and cases cited in Working Paper 34 at 57-60. 
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One undesirable consequence of the lack of recognition and regulation of police 
powers of investigation is that prosecutors, seeking to adduce evidence derived from 
use of the procedures, have had to resort to the common law principle thdi relevant 
evidence, even if illegally obtained, is prima facie admissible. In our view, it is prefer
able that evidence in criminal cases be admitted because it is recognized as having been 
legally obtained by following clearly stated rules. 

The purposes of this scheme are: (1) to enhance the certainty, clarity, consistency 
and accessibility of the law for the benefit of investigators, suspects and the general 
public; (2) to recognize and effectively regulate the use of a number of modern tech
niques of criminal investigation; and (3) to balance individual and state interests in a 
manner consistent with the letter and spirit of the Canadian Charter of Rights and 
Freedoms (section 8).9H The effectiveness of criminal investigation and law enforcement 
is maintained and enhanced in a scheme that implements principles of restraint, mini
mizes opportunities for the police to exercise unnecessary discretion and ensures 
fairness, equality and accountability. 

The approach we have employed may be roughly summarized as follows. 

1. With one exception, any investigative procedure to which this Part relates may 
be carried out by (or at the request of) a peace officer if the subject consents. 
Conditions are set out for securing a valid consent. 

2. Some investigative procedures may be carried out without the subject's con
sent if a warrant is obtained. The conditions and procedure for obtaining a 
warrant are clearly spelled out. 

3. With the exception of X-ray and ultrasound examinations, the procedures for 
which a warrant could otherwise be obtained may be carried out without 
consent or a warrant in exigent circumstances (as we have defined them). 

4. A warrant may not be issued to administer "a drug known or designed to af
fect mood, inhibitions, judgment or thinking," and moreover, a person may not 
consent to the administration of such a drug if it is to be done (in the words 
of subsection 55(1)) "by or at the request of a peace officer for the purpose of 
obtaining evidence or information relating to [that] persoll 's responsibility for 
the commission of a crime." 

5. Certain procedures involving inspection of the surface of the body, except 
specified private parts, may be carried out without either consent or a warrant, 
when an arrest is made for a crime punishable by more than two years' 
imprisonment. 

6. Any investigative procedure may be carried out privately by a suspect or an 
accused person. This "cherne does not in any way regulate arrangements for 
investigative procedures made for defence purposes. 

98. For a detailed discussion of the relationship between our scheme and the CharIer (especially as regards 
"self-incrimination," the "pre~umption of innocence," "security of the person," "unreasonable search or 
seizure," and "cruel and unusual treatment"), see Report 25 at 15-23. 
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Application of 
Purt 

Exception 

COMMENT 

CHAPTER I 
INTERPRETATION 

55. (1) This Part applies to any investigative procedure 
that is carried out by or at the request of a peace officer for 
the purpose of obtaining evidence or information relating to a 
person's responsibility for the commission of a crime, in a 
manner that requires physical contact with the person or the 
person's participation in the procedure and awareness of that 
participation. 

(2) This Part does not apply to an investigative procedure 
that merely involves questioning the person, searching the per
son pursuant to Part Two (Search a1ld Seizure) or taking sam
ples of the person's breath or blood pursuant to Part Four 
(Testi1lg PerS01lS for Impairme1lt ill the Operatioll of Vehicles). 

Report 25. rec. 1 

Section 55 states which investigative procedures are regulated by this Part. It be
gins, in subsection (1), by specifying that this Part is only concerned with procedures 
carried out by or at the request of peace officers. It does not, therefore, purport to 
govern investigative procedures conducted with respect to a suspect or accused at the 
instance of counsel, and so forth. Moreover, as the tenn "investigative" suggests, this 
Part is concerned only with procedures carried out before an adjudication takes place. 
It does not, for example, apply to search or identification procedures carried out in 
prisons after conviction and sentence. In that context, such procedures would not be 
"for the purpose of obtaining evidence or infonnation relating to a person's responsibil
ity for the commission of a crime," nor would procedures or tests carried out for med
ical purposes (although some activity within the scope of this section could have 
medical aspects or implications). 

Subsection (1) further makes it clear that investigative contacts with victims or 
witnesses are not regulated here. Only procedures contemplating physical contact with, 
or the participation of, the person under investigation fall within the scope of these 
provisions. 

Any investigative procedure not involving physical contact must, in order to fall 
within the scope of this Part, involve "the person's participation in the procedure and 
awareness of that participation." These words make it clear that procedures carried out 
surreptitiously or through the use of stratagems are not governed by the particular 
provisions of this Part. 

Standing alone, subsection 55(1), if read literally, might appear to suggest that this 
Part applies to a number of other investigative procedures that are actually regulated 
elsewhere in our Code, such as searches and interrogations. Subsection (2) clarifies the 
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scope of application of the rules contained in this Part of our Code by specifying the 
procedures that have been excluded from it. 

Applicant and 
nature of warrant 

COMMENT 

CHAPTER II 
INVESTIGATIVE PROCEDURES 

WITH A WARRANT 

DIVISION I 
APPLICATION FOR WARRANT 

56. A peace officer may apply for a warrant authorizing 
the carrying out of one or more of the following investigative 
procedures: 

(a) the visual inspection of the surface of a person's body; 

(b) the visual inspection of a person's body cavities and the 
probing for, removal of and sei7:..!!"e of any object of seizure 
concealed in a body cavity; 

(c) the taking of prints or impressions from any exterior 
part of a person's body; 

(d) the taking of dental or bite impressions from a person; 

(e) the taking of hair samples from a person; 

(f) the taking of scrapings or clippings from a person's 
finger-nails or toe-nails; 

(g) the removal of residues or substances from the surface 
of a person's body by means of washings, swabs or adhe
sive materials; 

(h) the taking of saliva samples or swabs from a person's 
mouth for purposes other than the detection of intoxicating 
substances; 

(i) the physical examination of a person by a medical 
practitioner; or 

W the examination of a person by means of X-rays or 
ultrasound. 

Report 25, rec. 4 

In Report 25,99 we divided investigative procedures into three broad categories: 
those that were absolutely prohibited; those that could be carried out with consent; and 

99. Recommendations 2, 3, 6. 
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those for which judicial authorization could be obtained or that could be carried out 
without consent or judicial authorization in exigent circumstances. Following consulta
tions on Report 25, we have modified our scheme by adding a limited power to carry 
out certain investigative procedures incident to arrest, without consent or a warrant. IOO 

Also, we have been persuaded to permit a number of procedures previously included in 
the "absolutely prohibited" category to be carried out pursuant to a warrant or with 
consent. 101 

The only procedure that we continue to recommend be prohibited is the adminis
tration of drugs known or designed to affect mood, inhibitions, judgment or thinking. 102 

This prohibition results indirectly from the fact that the procedure may not be con
ducted even with consent (as specified in section 73), nor does it appear in the section 
56 list of procedures for which a warrant may be obtained. However, one procedure 
which we formerly recommended be prohibited - radiographic or ultrasonic examina
tion (paragraph 56(j)) - may now be judicially authorized, subject to considerations of 
health and safety. 

The procedures for which a warrant may be issued are those designed to obtain 
"real evidence" (in the sense that term was used by the Supreme Court of Canada in 
the Collins case lO

'). The inclusion of each represents a balancing of the potential proba
tive value of evidence that may be obtained through its use against the intrusion it 
involves. 

By the terms of section 56, only a peace officer may apply for a warrant to 
conduct an investigative procedure. In this respect, an investigative procedure warrant 
application is different from a search warrant application. 

Application in 
person or by 
telephone 

Manner of 
making 
application 

Form of written 
application 

COMMENT 

57. (1) An application for a warrant shall be made in 
person or, if it is impracticable for the applicant to appear in 
person, by telephone or other means of telecommunication. 

(2) The application shall be made unilaterally, in private 
and on oath, orally or in writing. 

(3) An application in writing shall be in the prescribed 
form. 

Sections 57 through 59 establish the basic procedure for obtaining this kind of 
warrant. (See also the provisions in Part One.) 

100. See s. 72 and the accompanying comment. 

101. See s. 73 and the accompanying comment. 

102. See comment 10 s. 73. 

103. R. v. Collins, supro, note 31 at 284. 
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Section 57 envisions (as is the case in search warrant applications) that the appli
cation for a warrant to conduct an investigative procedure will normally be made in 
person. Once again, however, a telewarrant application may be made if the personal 
appearance of the applicant is impracticable. 

As with the other warrant application provisions in this Code, section 57 provides 
that the application shall be oral or written, made unilaterally, in private and on nath, 
and made in a particular form if it is written. 

Justice on 
application in 
person 

Justice on 
appliclllion by 
telephone 

COMMENT 

58. (1) An application in person shall be made to a jus
tice in the judicial district in which the crime under investiga
tion is alleged to have been committed or in which the warrant 
is intended for execution. 

(2) An application by telephone or other means of telecom
munication shall be made to a justice designated for that 
purpose by the Chief Justice of the Criminal Court. 

Section 58 is identical to section 23, dealing with search warrant applications. Sub
section (1) requires the application to be made to a justice in a location having a sub
stantial connection with the investigation, and provides flexibility to the applicant in 
choosing the place of application. 

Subsection (2), consistent with provision concerning other telewarrant applications 
in this Code, does not specify a place for bringing an application. 

Contents of 
application 

59. An application for a warrant shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the person who is to be subjected to the investigative 
procedure; 

(e) whether the person has been arrested for, charged with 
or issued an appearance notice in relation to the crime 
under investigation; 

if) the procedure to be carried out; 

(g) the applicant's grounds for believing that carrying out 
the procedure wiII provide probative evidence of the 
person's involvement in the crime and that there is no 
practicable and less intrusive means for obtaining the evi
dence; 

(Il) if the application is for a warrant for an examination 
of the person by means of X-rays or ultrasound, the 
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COMMENT 

applicant's grounds for believing that carrying out the 
examination would not endanger life or health; 

(t) a list of any previous applications, of which the appli
cant is aware, for a warrant in respect of the same pel"son 
and the same or a related investigation, indicating the date 
each application was made, the name of the justice who 
heard each application and whether each application was 
withdrawn, refused or granted; 

V) the name of a person or a class of persons believed by 
the applicant to be competent, by virtue of training or 
experience, to carry out the procedure; 

(k) if the applicant, on application made in person, re
quests authority for the warrant to be executed more than 
ten days after it is issued, the applicant's grounds for 
believing that the longer period is necessary; and 

(l) in the case of an application made by telephone or 
other means of telecommunication, the circumstances that 
make it impracticable for the applicant to appear in person 
before a justice. 

For the same reasons that this Code establishes specific requirements for the con
tents of search warrant applications, section 59 sets out, with precision, the required 
contents of an application for a warrant to conduct an investigative procedure. The sub
stantive and probative elements of the application are again clearly separated, as in 
section 24 in Part Two (Search and Sei:ure). 

Paragraphs 59(i) to (I) set out certain elements that supplement the substantive and 
probative elements of this application. The requirements include specification of the 
person or class of persons believed to be competent to can'y out the procedure, the 
grounds for seeking a longer than normal expiry period for the warrant and the justifi
cation, where necessary, for applying by telephone or other means of telecommunica
tion. These supplement the other formal elements set out in paragraphs 59(a) to (c). 

Paragraphs (d) to (g) set out the substantive anJ probative elements of the applica
tion, including identification of the intended subject, the fact that the subject has been 
arrested, charged with or issued an appearance notice in relation to a specified crime 
under investigation, the procedure to be carried out and the applicant's grounds for be
lief that carrying out the procedure will provide evidence of the intended subject's in
volvement in the crime and that there is no practicable and Jess intrusive means of 
obtaining the evidence. 

Paragraph (h) adds a unique probative element that must be considered if an X-ray 
or ultrasound examination is sought: the applicant's grounds for belief that carrying out 
the examination will not endanger life or health. This complements subparagraph 
60(1)(b)(iii), which requires the justice, before approving this application, to be satisfied 
of this condition. 
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The clear specification of matters to be included in the application helps to ensure 
that only reasonable, necessary and expressly justified intrusions are approved. An 
application containing the proper information will provide an objective reviewable basis 
for, and record of, the decision. 

Grounds for 
issuing warrant 

Additional 
ground if 
application by 
telephone 

COMMENT 

DIVISION II 
ISSuANCE OF WARRANT 

60. (1) A justice may, on application, issue a warrant au
thorizing the carrying out of an investigative procedure listed 
in section 56 if 

(a) the person who is to be subjected to the procedure has 
been arrested for, charged with or issued an appearance 
notice in relation to a crime punishable by more than two 
years' imprisonment; and 

(b) the justice is satisfied there are reasonable grounds to 
believe that 

(i) carrying out the procedure will provide probative 
evidence of the person's involvement in the crime, 
(ij) there is no practicable and less intrusive means for 
obtaining the evidence, and 
(iii) if the application is for a warrant for an examina
tion of the person by means of X-rays or ultrasound, the 
carrying out of the examination would not endanger life 
or health. 

Report 25. fCC. 5 

(2) If the application is made by telephone or other means 
of telecommunication, the warrant shall not be issued unless 
the justice is satisfied, in addition, that there are reasonable 
grounds to believe th:.t it is impracticable for the applicant to 
appear in person before a justice. 

Section 60 establishes the grounds for issuing a warrant. Paragraph (a) of subsec
tion (1) is designed to ensure that bodily intrusions of the type described in section 56 
not be judicially authorized in relation to minor offences. In this respect, it is premised 
on the principle of restraint. The requirement that the grounds exist to justify an arrest 
or charge or the issuance of an appearance notice is an essential protection against 
unjustified encroachments 011 the freedom or personal security of the individual. 

Our desire to ensure that unreasonable encroachments on individual freedom be 
prevented, that personal security be protected, and that the principle of restraint be 
respected finds expression in the exacting standards of paragraph (l)(b). 
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Subsection (2) is identical to section 26 in Part Two (Search and Seizllre) and 
reflects the purpose and exceptional nature of telewarrant applications. 

Conditions 
relating to 
execution 

COMMENT 

61. A justice who issues a warrant. may, by the warrant, 
impose any conditions relating to its execution that the justice 
considers appropriate. 

Section 61 gives a justice the power to impose conditions on the execution of the 
warrant. The need for such conditions may become apparent in the course of the thor
ough inquiry that may be conducted on the application.104 A justice may find it desir
able to impose conditions concerning the person or class of persons who will carry out 
the procedure, requiring that the procedure be carried out by a person of the same sex 
as the subject, and so on. 

Foml of warrant 

COMMENT 

62. A warrant shall be in writing, in the prescribed form 
and signed by the justice who issues it. 

Sections 62 and 63 are included for consistency with the principle of particularity 
(a principle we have sought to implement in other Parts of this Code). The application 
of this principle requires that warrants authorizing intrusions into the privacy or bodily 
security of individuals be precise and readily understandable by all parties affected. 
Also, they should not be subject to local variations in form or substance. The ultimate 
goals of these requirements are fairness, accessibility and the prevention of unreason
able or unnecessary intrusions. As with other warrants under this Code, use of a fonn 
appropriate to the specific procedure is prescribed. The items to be included in the 
warrant are self-explanatory. 

Section 69 generally requires that the subject of an investigative procedure be 
given a copy of the warrant before the procedure is carried out. Thus, both investigators 
and the subject are given a clear statement of what is authorized and required and op
portunities for abuses or misinterpretations (which exist whenever the scope of an 
authority is vaguely stated) are diminished. 105 

Contents of 
warrant 

63. A warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

104. The power is similar to that given a justice who issues a search warrant: see s. 27 and the accompany
ing comment. 

105. See the accompanying comment to s. 40, relating to search and seizure. 
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COMMENT 

(c) the person who is to be subjected to the investigative 
procedure; 

(d) the procedure to be carried out; 

(e) any conditions imposed relating to its execution; 

(f) the date it expires if not executed; 

(g) the date and place of issuance; and 

(lz) the name and jurisdiction of the justice. 

See the comment to section 62. 

Warrant issued 
on application in 
person 

Shortening 
expiration period 

Extending 
expiration period 

COMMENT 

DIVISION III 
EXPIRATION Ol<~ WARRANT 

64. (1) A warrant issued on application made in person 
expires ten days after it is issued. 

(2) A justice who is satisfied that a shorter expiration pe
riod is sufficient may issue a warrant with an expiry date that 
is less than ten days after the date of issue. 

(3) A justice who is satisfied there are reasonable grounds 
to believe that a longer expiration period is required may issue 
a warrant with an expiry date that is more than ten days but 
not more than twenty days after the date of issue. 

We have already noted that the goals of judiciality and particularity require a rea
sonable proximity between the times of issuance and execution of search warrants and 
that warrants should be executed under substantially the same circumstances that have 
prompted the issuer to grant them. Also, research has shown that warrants with fixed 
expiry dates tend to be executed more promptly than those without them. These obser
vations have equal force and relevance to expiration periods for investigative procedure 
warrants. Investigative procedures can ordinarily be easily arranged and performed 
within the ten-day period this Code sets for the execution of search warrants. Ten days, 
therefore,is the expiration period established in section 64. As with search warrants, 
power is provided to the justice, under subsections (2) and (3) of section 64, to either 
shorten or lengthen (to a maximum of twenty days) the expiration period. In consider
ing whether to specify a longer expiration period, the justice will have to have regard 
to the applicant's grounds for belief that the longer period is necessary (which para
graph 59(k) mandates as part of the application). As with search warrants, the justice 
may also shorten the period on his or her own motion. 
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In providing, in section 66, that a warrant executed before its expiration date ex
pires on execution, we have attempted to prevent the repetition of a particular investiga
tive procedure under the purported authority of a single warrant. If a warrant authorizes 
more than one investigative procedure, carrying out any particular procedure only 
causes the warrant to expire with respect to that procedure. 

Warrant issued 
on application 
by telephone 

COMMENT 

65. A warrant issued on application made by telephone 
or other means of telecommunication expires three days after it 
is issued. 

For telewarrants to conduct investigative procedures, section 65 specifies an expi
ration period identical to that established in section 32 for searches authorized in the 
same way. See the comment to section 32 in Part Two (Search alld Sei:ure). 

Expiry on 
execution 

COMMENT 

66. If all of the procedures authorized by a warrant are 
carried out before the expiry date set out in the warrant, the 
warrant expires on the date that the last procedure is carried 
out. 

See the comment to section 64. 

Expiration of 
unexecuted 
warrant 

Filing copy of 
warrant 

COMMENT 

67. (1) If none of the procedures authorized by a war
rant is carried out before the warrant expires, a copy of the 
warrant shall have noted on it the reasons why no procedure 
was carried out. 

(2) The copy shall be filed as soon as practicable with the 
clerk of the court for the judicial district in which the warrant 
was issued. 

Subsection 67(1), like section 34, is designed to promote accountability. Subsection 
67(2) complements the standard filing requirements for warrants set out in section 13. 

Who may 
execute warrant 

68 

DIVISION IV 
EXECUTION OF WARRANT 

68. A warrant may be executed by a peace officer of the 
province in which it is issued. 



Providing copy 
of wnrrunt 

COMMENT 

69. A peace officer shall, before executing a warrant or 
as soon as practicable, give a copy of the warrant to the person 
who is subjected to the procedure. 

This section imposes a requirement similar to that imposed by paragraph 40( I )(a) 
in relation to warrants to search a person. As the comment to that provision explains, 
the purpose of the requirement is to assure the affected person (at the earliest time 
practicable) that the procedure is one for which there has been prior judicial authoriza
tion. lOb For further elaboration, see the comment to paragraph 40( 1)(a). 

Absence of 
original warmnt 

COMMENT 

DIVISION V 
EVIDENTIARY RULE WHERE ORIGINAL 

OF WARRANT ABSENT 

70. In any proceeding in which it is material for a court 
to be satisfied that the carrying out of an investigative proce
dure was authorized by a warrant issued on application made 
by telephone or other means of telecommunication, the absence 
of the original warrant is, in the absence of evidence to the 
contrary, proof that the carrying out of the procedure was not 
authorized by a warrant. 

Section 70 is similar to the evidentiary provision applicable to search warrants is
sued on application by telephone or other means of telecommunication (section 41). It 
is designed, once t'.gain, to facilitate later review. Its insistence upon the production of 
the original warrant in subsequent proceedings emphasizes our belief that while pro'd
sion for telewarrant applications should be made in an attempt to make our proceso;;F.:s 
more efficient, such processes should raise no questions concerning their rigour or 
integrity. See also the comment to section 41. 

106. See Report 24 at 27-28. 
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CHAPTER HI 
INVESTIGATIVE PROCEDURES 

WITHOUT A WARRANT 

DIVISION I 
INVESTIGATIVE PROCEDURES IN EXIGENT 

CIRCUMSTANCES 

Grounds ror 
carrying out 
procedure 

71. Where a person has been arrested for, charged with 
or issued an appearance notice in relation to a crime punish
able by more than two years' imprisonment, a peace officer 
may; without a warrant, carry out or have carried out with re
spect to that person any investigative procedure listed in para
graphs 56(a) to (i) jf the officer believes on reasonable grounds 
that 

(a) doing so will provide probative evidence of the 
person's involvement in the crime; 

(b) tht: delay involved in obtaining a warrant would result 
in the loss or destruction of the {'vidence; and 

(c) there is no practicable and less intrusive means for 
ohtaining the evidence. 

Repon 25. rcc. 6 

COMMENT 

Section 71 creates a limited exception to the requirement that investigative proce
dures regulated by this Part be carried out only by consent or under the authority of a 
warrant. These requirements may be dispensed with in exigent circumstances where 
clear justification, based on grounds specified in this section, exists. Only procedures 
for which a warrant could otherwise be ohtained under section 56, with the exception 
of examination by means of X-rays or ultrasound (paragraph 56(j)), may be carried out 
under this exception. 

Section 7 i closely follows Recommendation 6 of Report 25. The following fOllr 
cumulative conditions must be met before the power may be exercised. 

1. The intended subject must have been "an'ested for, charged with or issued :an 
appearance notice in relation to a crime punishable by more than two years' 
imprisonment." In other words, the officer must already have reasonable 
grounds to believe that the intended subject has committed the crime. This sec
tion does not authorize the conducting of investigative procedures in order to 
acquire the reasonable grounds for belief necessary to justify an arrest or 
charge. The only alterations to our previous recommendation 107 are the substi
tution of "more than two years' imprisonment," for "five years or more" (in 

107. Report 25, rec. 6(0). 
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order to conform with the scheme for the classification of offences ION to be 
incorporated in this Code), and the addition of a reference to persons who have 
been "charged ... or issued an appearance notice." If the criteria of this sec
tion are satisfied, we believe the public interest in preventing the loss or 
destruction of evidence justifies carrying out the procedures even if the subject 
is not then in custody. 

2. The officer must believe, on reasonable grounds, that carrying out the proce
dure "will provide probative evidence of the person's involvement in the 
crime." The procedure, therefore, may not be calTied out if it merely amounts 
to a "fishing expedition" based on a hope or mere suspicion that probative 
evidence will emerge. 

3. The officer must believe, on reasonable grounds, "that there is no practicable 
and less intrusive means for obtaining the evidence." Unreasonable or unnec
es~ary intrusions are not permitted. 

4. The officer must believe, on reasonable grounds, "that the delay involved in 
obtaining a warrant would result in the loss or destruction of the evidence." 
This requirement will most often be satisfied in the case of persons arrested 
immediately before the need to conduct the procedure arises, but it could also 
relate to other circumstances. The availability of an application by t~!ephone or 
other means of telecommunication for these procedures should narrow the 
range of occasions in which the peace officer will be able to claim to have the 
necessary grounds for belief that evidence will be lost or destroyed owing to 
delay. 

It ~hould be noted that the safeguards contained in Chapter IV, Division I, includ
ing the requirement that the procedures be conducted by qualified and competent per
sons, also come into play when investigative procedures are conducted in exigent 
circumstances. The reporting and filing requirements of sections 80 and 81 must also be 
complied with to ensure accountability. 

Visual inspection 

DIVISION II 
INVESTIGATIVE PROCEDURES INCIDENT 

TO ARREST 

*72. A peace officer who has arrested a person for a crime 
punishable by more than two years' imprisonment may, inci· 
dent to the arrest and without a warrant, carry out or have 
carried out the visual inspection of the surface of the person's 
body, excluding the person's genitals, buttocks and, where the 
person is female, breasts, if the officer believes on reasonable 
grounds that 

106. This scheme deuves from LRC Working Paper 54. 

* A minority of the Commi~sion dissents with respect to the inclusion ofthi!> section in the Code. 
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COMMENT 

(a) doing so will provide probative evidence of the 
person's involvement in the crime; and 

(b) there is no practicable and less intrusive means for 
ohtaining the evidence. 

This section provides a power, exercisable without a warrant in carefully restricted 
circumstances, visually to inspect the body of the arrested person for probative evi
dence. This minimally intrusive power complements the power to search a person 
incident to arrest set out in sections 43 and 44. 

Section 72 is not based on a previous Commission recommendation. In Report 25, 
we had taken the position that inspection of the surface of the person's body to seek 
evidence should only be allowed on consent, with judicial authorization (Recommenda
tions 3, 4(b)) or in exigent circumstances (Recommendation 6). A majority of the Com
mission is now of the view, however, that the minimal intrusion involved in a purely 
visual inspection of the surface of the body (excluding private parts) of a person ar
rested for a crime punishable by more than two years' imprisonment is justified in the 
circumstances stated. It seems inappropriate, for example, to require a peace officer to 
obtain a court order to authorize the rolling up of a sleeve to look for a wound or 
tattoo, especially when one considers that this administrative burden is avoided if the 
arrested person is fortuitously wearing a short-sleeved shirt. Further, if the limited 
power conferred here did not exist, the police officer who believes that a visual inspec
tion will produce probative evidence would be encouraged to resort to other devices in 
order to enable the inspection to take place: for example, arrested persons might be 
taken into custody in order to facilitate an even more intrusive, but quite legal, custo
dial strip search. Also, it appears that the essence of this power is available to the po
lice at common law in any event. 109 

A minority of us do not endorse this approach and continue to support the position 
taken in Report 25. In Part Two of this Code, we apply the principled approach of the 
Supreme Court of Canada in the Southam case, requiring that independent judicial au
thorization, where feasible, precede any significant invasion of privacy or intrusion on 
the security of property. A minority of m: Teason that this approach ought to apply with 
even more force in the case of bodily intrusions. A modest amount of administrative 
inconvenience is not too great a cost to pay in the service of these interests. Also, since 
the person will be under arrest in any event, and therefore subject to restraint, nothing 
is lost by requiring that a wan'ant be obtained and that the police justify the need to 
carry out the bodily intrusion before it takes place. However, a majority of us have 
been persuaded by the argument that the Report 25 approach imposes an unpalatable 
administrative burden on the police. Perhaps more importantly, any safeguards erected 
in this way would prove to be more illusory than real, since the police would be legally 
capable of bypassing the requirement by resorting to other lawful devices in order to 
carry out the inspection. This reasoning, the minority counters, if applied consistently, 
would suggest the elimination of all warrant requirements. 

109. See R. v. Beare; R. v. lJiggills. supra, note 96 at 403-404. 
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Procedures that 
may be 
conducted with 
consent 

Information 
required to be 
disclosed 

Form of consent 

COMMENT 

DIVISION III 
INVESTIGATIVE PROCEDURES 

WITH CONSENT 

73. (1) A peace officer may, without a warrant, carry out 
or have carried out any investigative procedure, other than an 
investigative procedure that involves the administration of a 
drug known or designed to affect mood, inhibitions, judgment 
or thinking, if the person who is to be subjected to the 
procedure consents. 

Report 25. rees. 2\a). 3(a) 

(2) Where a person's consent is sought, 

(a) the person shall be given a description of the investiga
tive procedure, an explanation of its nature and the rea
sons for its being carried out; 

(b) the individual who is to carry out the procedure shall 
tell the person whether there are any significant risks to 
health or safety associated with the procedure and, if so, 
what those risks are; and 

(c) a peace officer shall tell the person that the person has 
the right to consult with counsel before deciding whether 
to consent to the procedure, and that consent may be 
refused or, if given, may be withdrawn at any time. 

Report 25. ree. 10(1) 

(3) Consent may be given orally or in writing. 

As noted in the comment to section 56, we proposed in Report 25 that investigative 
procedures be divided into three groups: those that were absolutely prohibited, those 
that could be carried out with judicial authorization (or without such authorization in 
exigent circumstances) and those that could be carried out with consent. The absolute 
prohibition category related to procedures of a medical nature which, when transposed 
to a non-therapeutic setting, we believed should not be conducted even with consent. 
Included were procedures involving: the administration of substances (e.g., truth se
rums, enemas or emetics); 110 all surgical procedures involving "the puncturing of human 
skin or tissue ... " (but not the less intrusive, quasi-surgical taking of blood sam
ples);!!! procedures for removing stomach contents;!!2 and "any procedure designed to 
produce a pictorial representation of any internal part of the subject that is not exposed 
to view ... " (e.g., X-rays, ultrasound or other potentially dangerous procedures having 
a similar purpose).113 

110. Report 25. ree. 2(a). 

Ill. Ibid .• rec. 2(b). 

112. Ibid .• rec. 2(c). 

113. Ibid .. rec. 'led). 
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We took the position that consent to such objectionable methods of obtaining evi
dence could never reasonably be given. 114 On the other hand, we also observed in Re
port 25 that to deny persons the right to consent to procedures for which a warrant 
might otherwise be obtained would be an unjustified curtailment of individual rights 
and analogous to preventing accused or suspected persons from making voluntary 
statements to the police. 

Subject to the mind-altering drug exception, and in accordance with our preference 
for respecting the autonomy of individuals, section 73 alters our former po"ition and 
now permits all investigative procedures to be carried out if the subject gives a genuine 
and informed prior consent. With respect to the exception, we remain of the view that 
the administration of such drugs is such a repugnant, unreliable and intrusive method of 
obtaining evidence that it should continue to be absolutely prohibited. 

Subsection (2) generally parallels the conditions for obtaining a valid consent to 
search, set out in section 46, but is more stringent in some respects because of the 
potentially more intrusive nature of some of these investigative procedures. As is the 
case when seeking consent to an ordinary search, the officer must here advise the in
tended subject that consent can be refused or withdrawn at any time, and must describe 
the procedure, explain its nature and tell the subject why it i~ being carried out. How
ever, paragraph (b) also requires that the person carrying out the procedure tell the 
person whose consent is sought about potential risks to health or safety, while para
graph (c) requires the peace officer to advise the subject of his or her right to consult 
with counsel before deciding whether to consent. These precautions are employed in the 
cause of ensuring that any consent given where such intrusive powers are implicated is 
genuinely voluntary and informed. Since these intrusions are to occur when the criminal 
process has already been set in motion, the need for clear advice as to right to counsel 
is crucial. The subject's stated desire to have counsel present during an investigative 
procedure of the kind regulated here should be accommodated wherever practicable. I 15 

Subsection (3), which stipulates that consent may be given orally or in writing, is 
similar to provisions found throughout this Code where consent to police investigative 
procedures may be given. 

114. Ibid, at 37. 
115. Ibid, at 27. 
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Competence of 
person carrying 
out procedure 

Dental 
impressions 

Medical 
procedures 

Exception 

COMMENT 

CHAPTER IV 
EXERCISING POWER TO CARRY OUT 

INVESTIGATIVE PROCEDURES 

DIVISION I 
REQUIREMENTS FOR CARRYING OUT PROCEDURES 

74. (1) An investigative procedure shall be carried out 
by a person who, by virtue of training or experience, is compe
tent to carry it out. 

Repon 25, rec. 12 

(2) Dental or bite impressions shall be taken by a person 
who is qualified under provincial law to take dental or bite 
impressions. 

(3) An investigative procedure that involves probing for or 
removing an object of seizure that is inside a person's body 
shall be carried out by a medical practitioner. 

Repon 25. rec. 40) 

(4) A peace officer may probe for or remove an object of 
seizure concealed in a person's mouth if the officer is carrying 
out the procedure pursuant to section 71 (exigent circum
stances). 

Chapter IV sets out general directions, safeguards and accountability mechanisms 
that apply in relation to any investigative procedure covered in this Part. 

The purpose of section 74 is to help ensure that authorized investigative procedures 
are carried out in the safest and most reliable manner possible. Some of the procedures 
authorized under this scheme could involve risks to health or safety if not carried out 
by qualified persons. Others (e.g., gunshot residue tests) may pose less risk, but may 
still need to be conducted by qualified persons in order to preserve the integrity and 
validity of the procedure. 116 Where a warrant is sought, the application must specify 
"the name of a person or class of persons believed by the applicant to be competent, by 
virtue of training or experience, to carry out the procedure."Il? The justice who issues 
the warrant may require the investigative procedure to be carried out by a person so 
qualified. I IS 

116. See Working Paper 34 at 9-10. 

117. See s. 590). 

118. See s. 61. 
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Whether a procedure has in fact been carried out by qualified personnel will be 
assessed and determined in the courtroom by the application of the same procedures 
and criteria used to assess the qualifications of any person claiming expertise. 

Subsections (2) and (3) of section 74 are precise in indicating the classes of per
sons qualified to carry out the types of quasi-medical procedures to which they refer. 
Subsection (3), which refers to the probing for and removal of objects that are inside a 
person's body, is not designed to qualify the power to carry out, or have carried out, 
mere visual inspection of body cavities or the surface of a person's body. (See para
graphs 56(a) and (b) and section 72.) 

Subsection (4) is included for clarity, to avoid an interpretation that an object in the 
mouth is "inside the body" and therefore that, by virtue of subsection 74(3), probing for 
and removing objects concealed in the mouth must be carried out by a medical practi
tioner. This provision enables a peace officer to carry out such probing and removal in 
exigent circumstances, as defined in section 7l. This effectively preserves the right, 
now recognized at common law, of peace officers to prevent attempts to conceal 
~vidence in the mouth or destroy it by swallowing it."9 

Information 
required to be 
disclosed 

Time of 
disclosure 

Waiver of 
requirement 

COMMENT 

75. (1) A person who is to be subjected to an investiga
tive procedure carried out without the person's consent shall 
be 

(a) given a rlescription of the procedure, an explanation of 
its nature and the reasons for its being carried out; and 

(b) told that the person is required by law to submit to the 
procedure and that such force as is necessary and reason
able in the circumstances may be used to carry it out. 

Report 25, rec. 9 

(2) The information shall be provided to the person before 
the procedure is carried out or, if that is impracticable, at the 
first reasonable opportunity. 

(3) The person may waive the requirement set out in 
paragraph (1)(a), orally or in writing. 

Subsection (1) of section 75 clearly specifies the information to be given to an 
intended subject before any investigative procedure is carried out without consent. By 
ensuring that the intended subject understands what is about to be done, why, and what 
the extent of his or her legal obligation is, it helps foster both compliance with the law 
and the knowledge that the law is not operating arbitrarily. Although subsection (1) 
does not specify who must provide the information, it would necessarily be someone 

119. This power is most frequently used in drug cases. See R. v. Bre:ack (1949), 96 C.C.C. 97 (Ont. C.A.); 
Scott v. The Queen (1975), 24 C.C.C. (2d) 261 (F.C.A.); R. v. Collins, supra, note 31. 
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knowledgeable about th~ things referred to in paragraphs (a) and (b). While a peace 
officer would generally be the person required to fulfil the obligation under paragraph 
(b), the proper person to make disclosure under paragraph (a) will vary with the proce
dure. In some cases, both the peace officer and the person carrying out the procedure 
may have to participate to make full and meaningful disclosure. 

Subsection (2) is an addition to our original recommendation. It allows for 
flexibility in the timing of the disclosure. 

As indicated, these disclosure requirements generally apply before any investigative 
procedure is carried out. A:lditional disclosure to the subject is required where proce
dures are conducted under warrant (section 69) and where consent is sought (subsection 
73(2». 

Subsection (3) sets out the protections that may only be waived when the carrying 
out of the procedure does not depend on the subject's consent. Such waiver is not 
allowed where consent to the procedure is sought. This ensures the voluntary and 
informed nature of any consent. 

Manner of 
carrying out 
procedure 

Waiver of 
requirements 

COMMENT 

76. (1) An investigative procedure shall be carried out in 
a manner that respects the dignity of the person and that, hav
ing regard to the nature of the procedure and the circum
stances, 

(a) involves as little discomfort as is reasonably practica
ble; and 

(b) provides as much privacy as is reasonably practicable. 
Report 25, recs. 1 I, 13 

(2) A person who is to be subjected to an investigative pro
cedure may waive the requirement set out in paragraph (1)(a) 
or (b), orally or in writing. 

Section 76, which parallels a similar rule in section 50, is designed to promote 
civility in the treatment of persons subjected to procedures authorized by this scheme. 
Requiring consideration of the nature of the procedure and surrounding circumstances 
is a pragmatic recognition of the realities of law enforcement and provides some needed 
flexibility. For example, while it would be preferable for procedures that require expo
sure of the subject's private parts to be carried out by persons of the same sex as the 
subject, this may prove impossible in remote areas or in circumstances where time is of 
the essence. The requirement that the subject be caused as little discomfort as is reason
ably practicable is similarly flexible. The degree of discomfort must vary with the 
nature of the procedure and other considerations, such as the extent of the subject's 
co-operation. 

Section 76 also embodies a fundamental principle, by requiring that the human dig
nity of the subject be respected. This requirement is not flexible. In practical terms, it 
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calls for simple decency and courtesy, and would prohibit behaviour that is calculated 
to degrade the subject. 

Subsection (2) of this provision is largely self-explanatory. It states which of our 
statutory protections may always be waived. 

Exemption from 
criminal liability 

COMMENT 

77. No person is guilty of a crime by reason of a failure 
or refusal to carry out an investigative procedure with respect 
to another person. 

In Report 25 (at 29 and 43), we expressed the view that legislation governing in
vestigative procedures in respect of the person should provide clearly that private 
citizens are not obliged to conduct or assist in conducting any investigative procedures. 
Conscription of private citizens into the field of criminal investigation would be an 
unjustified infringement of their individual rights. In particular, the conscription of 
physicians into such activity could amount to an unconscionable intrusion into the 
special relationship between doctor and patient. 

Section 77 implements the policy of Report 25 in a manner consistent with the 
exemption from criminal liability of medical practitioners and technicians who refuse to 
take blood samples from suspected impaired drivers. 12

(1 

Visual inspection 
and power to 
photograph 

COMMENT 

DIVISION II 
SCOPE OF POWER 

78. The authority to inspect visually a person's body cav
ities or the surface of a person's body without the person's con
sent includes the authority to take a photograph of any 
probative evidence revealed by the inspection. 

Under this scheme, a peace officer may obtain a warrant to inspect the surface or 
cavities of a person's body visually (see paragraphs «(I) and (b) of section 56). Non
consensual visual inspection may be accomplished without a warrant in certain circum
stances (e.g., incident to a lawful arrest) that are more fully described }" sections 71 
and 72 of this Part. Section 78 allows accurate and reliable records to be made of 
things discovered in the course of an inspection which appear to have some evidentiary 
value. This section, for purposes of accountability and to ensure that the best and most 
reliable evidence of things discovered in the course of an investigation finds its way to 

120. See Criminal Code, s. 257( I). See also s. 119 and the accompanying comment. 
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court, allows photographs to be taken in limited circumstances. Under the section no 
separate authority need be obtained in order to take photographs if probative evidence 
is revealed. However, the power to photograph does not exist if no probative evidence 
is discovered. 

Power to 
examine, test or 
analyze 

Safeguarding of 
evidence 

Application of 
section 

COMMENT 

79. (1) A peace officer may have anything taken or ob
tained in the course of carrying out an investigative procedure 
examined, tested or analyzed. 

(2) If probative evidence is revealed, the thing, or that por
tion of it remaining after the examination, test or analysis, shall 
be safeguarded so as to preserve it for use in subsequent 
proceedings. 

(3) This section does not apply to anything seized under 
this Part as an object of seizure. 

A number of the procedures authorized in this scheme (e.g., the taking of prints, 
impressions, photographs) enable physical evidence or infonnation to be obtained with
out physically removing anything from the subject of the procedure. Other procedures, 
however, specifically include the removal of something for examination or analysis to 
determine its value as evidence. Subsection (1) of section 79 makes it clear, in both 
contexts, that the responsible peace officer need not delay in having anything taken or 
obtained examined, tested or analyzed to determine its probative value. No additional 
authorization or permission is required. This new statutory rule reflects the present 
practice. 

Subsection (2) also codifies what, no doubt, is the current practice. 

It is not intended that the custody or "restoration" procedures of Part Six (Disposi
tion of Seized Things) apply to things taken or obtained by peace officers under this 
Part, unless they have been seized as objects of seizure (e.g., objects seized from a 
body under paragraph 56(b)). A future Part of this Code, regulating disclosure by the 
prosecution, will establish requirements for the disclosure of the results of the testing or 
analysis conducted under this Part, while a further Part governing the judge and con
duct of trial will contain provisions pertaining to the release, for scientific testing, of 
samples or things that become exhibits. In the interest of developing a coherent inte
grated scheme, we also defer. for the time being, questions relating to the return or 
disposal of things taken under this Part, and to the maintenance and disposal of records 
relating to them. 

Where this Part authorizes the seizure of an object of seizure in the course of car
rying out an investigati-ve procedure (see paragraph 56(b», subsection (3) stipulates that 
the disposition of that thing is not governed by this section. Rather, it is governed by 
the provisions of Part Six. Nevertheless, the reporting requirements of section 80 do 
apply. Thus, in addition to the investigative procedure report required by section 80, an 
inventory and a post-seizure report under Part Six must also be prepared and filed. 
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Requirement for 
and contents of 
report 

Additional 
contents where 
procedure carried 
out in exigent 
circumstances 

Additional 
contents where 
procedure carried 
out incident to 
arrest 

Additional 
contents where 
all authorized 
procedures not 
carried out 

COMMENT 

DIVISION III 
REPORT OF PROCEDURES CARRIED OUT 

80. (1) Where an investigative procedure has been car
ried out pursuant to a warrant, section 71 (exigent circum
stances) or 72 (incident to arrest), or where anything has been 
taken or obtained in the course of carrying out an investigative 
procedure with a person's consent, a peace officer shall, as 
soon as practicable, complete and sign a report thai discloses 

(a) the crime under investigation; 

(b) the person who was subjected to the procedure; 

(c) the procedure that was carried out and a description of 
anything that was taken or obtaaned; 

(d) the time, date and place that the procedure was carried 
out; 

(e) the name of the person who carried out the procedure; 
and 

if) the name of the peace officer. 

(2) Where the procedure was carried out pursuant to sec
tion 71 (exigent circumstances), the report shall disclose, in ad
dition, the grounds for the peace officer's belief that carrying 
out the procedure would provide probative evidence of the 
person's involvement in the crime, that the delay involved in 
obtaining a warrant would result in the loss or destruction of 
the evidence and that there was no practicable and less 
intrusive means for obtaining the evidence. 

Report 25, rec. 7( 0, (2) 

(3) Where the procedure was carried out pursuant to sec
tion 72 (incident to arrest), tht report shall disclose, in addi
tion, the grounds for the peace officer's belief that carrying out 
the procedure would provide probative evidence of the person's 
involvement in the crime and that there was no practicable and 
less intrusive means for' obtaining the evidence. 

(4) Where the procedure was carried out pursuant to a 
warrant issued for more than one investigative procedure and 
not all of the authorized procedures were carried out, the 
report shall disclose, in addition, the reasons why each of the 
authorized procedures was not carried out. 

Report 25, rec. 7 

The purpose of this section is to ensure accountability and to facilitate a review of 
the legality of investigative procedures carried out under this Part. 
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Under subsection (I), a report must be completed as soon as practicable after an 
investigative procedure is carried out without consent or something has been taken or 
obtained. The matters to be disclosed under paragraphs (a) through (f) are self
explanatory. The matters specified in subsections 80(2) and (3) apply where no warrant 
was obtained. They are designed to elicit from the peace officer, after the fact, the 
grounds relied on as justification for carrying out the procedure, and for proceeding 
without a warrant. Thus, a peace officer is required to justify his or her actions regard
less of whether a warrant is obtained or not. Where no warrant is obtained, the officer 
must also justify the failure to obtain a WUlTant. 

The requirements of subsections (2) and (3) are self-explanatory. Their purpose is 
to ensure accountability and the maintenance of records for subsequent review. 

Subsection (4) contains a requirement similar to that set out in relation to unexe
cuted search warrants in section 34. The rationale for that provision also applies here. 
The reporting requirements in relation to warrants that expire without any procedures 
being carried out are set out in section 67. 

Providing copy 
of repon tlnd 
filing 

81. The peace officer shall, as soon as practicable, 

(a) give a copy of the report to the person who was sub
jected to the procedure; and 

(h) have the report tiled with the clerk of the court for the 
judicial district in which the procedure was carded out. 

Report 25. rec. 7(3) 
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PART FOUR 

TESTING PERSONS FOR IMPAIRMENT 
IN THE OPERATION OF VEHICLES 

DERIVATION OF PART FOUR 

LRC PUBLICATIONS 

Investigative Tests: Alcohol. Drllgs and Driving Offences, Report 21 (1983) 

Investigative Tests, Working Paper 34 (1984) 

Recodifying Criminal Law, Report 31 (1987) 

LEGISLATION 

Criminal Code, ss. 254-258, 487.1(1l) 
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INTRODUCTORY COMMENTS 

This Part regulates one aspect of the broader category of investigative procedures 
in respect of the person: the obtaining and testing of breath and blood samples to detect 
impairment in the operation of vehicles. While preserving and consolidating much of 
the present law, this PaIt also simplifies the law and puts in statutory form a number of 
important reforms previously recommended by us. 

Recommendation 10(5) of our proposed Code of Substantive Criminal Law (Report 
31) retains the current Criminal Code offences of operating or having care and control 
of a motor vehicle while impaired by alcohol or a drug (paragraph 253(a», and operat
ing or having care and control of a motor vehicle while having more than 80 milli
grams of alcohol in 100 millilitres of blood (paragraph 253(b». The present offence of 
failing or refusing to comply with a request by a peace officer to provide either breath 
or blood samples for analysis to determine the concentration of alcohol in the blood is 
also continued. 121 However, the offences of failing or refusing to provide a breath sam
ple for a "roadside" test by an "approved screening device" and failing to accompany 
a peace officer to enable such a breath sample to be taken, now found in subsection 
254(5) of the Criminal Code, are deleted. 122 

The law governing the procedure for investigation and proof of alcohol- and drug
related driving offences is unnecessarily complex. It is the product of fragmentary re
sponses to scientific advances in the area as well as to hardening public attitudes 
demanding more effective detection and prosecution of offenders. Some provisions, we 
believe, have become virtually unreadable. Section 258 of the Criminal Code, '¥hich 
incorporates amendments supplementing breath test provisions along with complicated 
conditions for drawing evidentiary presumptions and permitting the admission of certif
icate evidence in reiation to blood tests, is a good example. Provisions such as this 
convinced us that even where the basic goals of the present law ought to be pursued, 
some rewriting of the present Criminal Code is necessary simply to achieve clarity. 

Changing public attitudes toward alcohol- and drug-related driving offences have 
been reflected in the decisions of higher courts. In one recent decision, the Supreme 
Court of Canada held that a random spot-check procedure authorized by statute, al
though amounting to an "arbitrary detention" in violation of section 9 of the Charter, 
was justified as a "reasonable limit" within the meaning of section 1 of the Charter. In 
the view of the Court, the legislative objective of the "Emitation" (the detection and 
deterrence of driving offences involving alcohol or drugs) was, in effect, of sufficient 
"pressing and substantial concem,,12J to justify overriding the constitutional right. The 
nature and degree of the intrusion represented by a totally random stop was proportion
ate to the purpose to be served. 

The legislative objectives identified by the Supreme Court were recognized in the 
reform proposals set out in our 1983 Report, illl'eSfigati\'e Tests: Alcohol. Drugs and 

121. Report 31. rec. 10(6) at 69. 

122. Ibid .• comment at 69-70. 
123. R. v. Hllfsky, (1988) 1 S.C.R. 621 at 634-637. 
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Driving Offences. Those proposals, which fOim the basis of this Part, were designed to 
counter perceived impediments to the successful prosecution of offences involving 
drinking and driving. 124 They also reflected the need to ensure that any legislative in
fringement of constitutional rights was reasonable,I25 and that any increased intrusion 
into privacy or personal integrity authorized by changes to the law (as it then stood) 
was balanced by provisions that guaranteed, to the greatest degree possible, both the 
accuracy of the evidence obtained and the health and safety of the individual. 126 

Except as noted below, the provisions of this Part continue the general approach of 
the present law. The provisions, central to this Part, allowing peace officers to obtain 
breath or blood samples, may be summarized as follows. 

1. A peace officer may request a person who is operating or has the care or con
trol of a vehicle to give breath samples for analysis by a preliminary breath 
testing device. The officer need only reasonably suspect that the person has 
alcohol in his or her blood to make this request. The preliminary breath testing 
device does not measure the amount of alcohol in the subject's blood: it indi
cates whether alcohol is present in an amount that appears to go beyond per
missible limits, thus indicating whether further testing is necessary. It will no 
longer be a crime not to comply with this request, or not to accompany the 
officer for the purposes of the test. 127 Rather, upon failure or refusal, the per
son may be arrested and taken to a place where a breath analysis instrument 
(commonly known as a breathalyser, but designated in the Criminal Code only 
as an "approved instrument") is available. Failure or refusal to provide samples 
for this device will be a crime under section 59 of our proposed Criminal 
Code. In order to encourage compliance with these provisions and better en
sure that citizens are aware of their rights, the person must be warned, at each 
stage, of the consequences of refusal. 

2. A peace officer who reasonably believes that a person, at any time within the 
previous two hours, has committed an alcohol-related crime under section 58 
of our proposed Criminal Code l28 may bypass the preliminary screening proce
dure. Instead, the person may be immediately requested to go with the officer 
to a place where breath samples may be taken for analysis by a breath analysis 
instrument. Where the officer believes obtaining breath samples would be im
practicable because of any physical condition of the person, the person may be 

124. Report 21 at 1. Specifically cited was the prohibition of compulsory blood tests contained in what was 
then s. 237(2) of the Criminal Code. 

125. R. v. Oakes, [1986] I S.C.R. 103; R. v. Edwards Books and Art Ltd .. [1986] 2 S.C.R. 713, per Dickson, 
C.J. at 768-769. "Limits" are "reasonable" if rationally connected to the objectives sought to be attained, 
impair constitutionally guaranteed rights as little as possible and do not so severely trench on individual 
rights as to outweigh the legislative objectives. 

126. Report 21 at 17. 

127. The present offences are set out in s. 254(5) of the Criminal Code. Refusing to accompany the officer 
is one mode of committing the offence of refusing to comply with a demand under s. 254. See R. v. 
MacNeil (1978), 41 C.C.C. (2d) 46 (Ont. C.A.). 

128. These, in essence, are the crimes of operating or having the care or control of a vehicle with ability 
impaired or with more than 80 milligrams of alcohol in JOO millilitres of blood. 
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requested to go with the officer to a place where blood samples can be taken. 
At this stage, the officer must warn the person that failure or refusal to comply 
with this request for either breath or blood samples may cause the person to be 
arrested and taken to an appropriate place for obtaining the relevant samples. 
Once the person is taken there, the officer may request the person to provide 
breath or blood samples and must warn the person that failure or refusal to 
comply with this request is a crime under section 59 of our proposed Criminal 
Code. Once again, whenever the police make requests of this nature, they are 
also required to issue clear warnings as to the consequences of a failure to 
comply. 

3. A peace officer may apply to a justice (either in person or, where circum
stances make a personal appearance impracticable, by telephone or other 
means of telecommunication) for a warrant to take samples of a person's 
blood. The grounds justifying the issuance of a warrant are essentially those 
set out in section 256 of the current Criminal Code. The justice may issue the 
warrant if satisfied that it is reasonable to believe: (1) that the person, within 
the preceding two hours, has committed an alcohol-related crime under our 
proposed Criminal Code section 58 and was involved in an accident resulting 
in the death of, or bodily harm to, any person; and (2) that a doctor is of the 
opinion that the person is unable to consent to having blood samples taken, by 
reason of any physical or mental condition resulting from the consumption of 
alcohol or the accident, and that taking the samples will not endanger the 
person's life or health. 

Because the taking of blood samples represents a more serious intrusion than the 
taking of breath samples, and may entail some risks to health or life, the provisions of 
this Part relating to the taking of blood samples contain a number of special safeguards. 
No more than two blood samples may be taken. A doctor must supervise the taking of 
the samples, and must be satisfied that taking the samples will not cause danger to the 
person's life or health. No criminal liability may result from the failure or refusal of a 
doctor, or of a technician acting under a doctor's direction, to take a blood sample. 
Moreover, in recognition that a request for samples - whether of blood or breath -
may in itself disrupt the treatment of injured persons, we have included a provision that 
allows for the medical screening of requests in certain circumstances. 

O'lher provisions in this Part: establish technical procedures and requirements relat
ing to the application for, and issuance of, blood sample warrants (these are similar to 
those governing search warrants and warrants to conduct other investigative procedures 
in respect of the person); enable detained persons whose breath analyses are unfavour
able to request that blood samples be taken; establish procedures for having blood sam
ples released for independent analysis; and allow blood samples to be tested for the 
presence of drugs. 

Our proposed legislation leaves intact the general thrust of the present Code provis
ions governing the admissibility of breath and blood analysis results, the presumptions 
to be applied to the results and the use in evidence of certificates prepared by analysts, 
technicians or doctors. One change worth noting, however, relates to the number of 
blood samples that must be taken and analyzed in order for the statutory presumption 
now contained in paragraph 258(1)(d) of the Code to apply. To improve the accused's 
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ability to "make full answer and defence,,,129 we have changed that number from one to 
two. 

Also worth noting in Part Four is the absence of an equivalent to subsection 258(3) 
of the Criminal Code. That provision makes admissible in certain proceedings, and al
lows an adverse inference to be drawn from, evidence that an accused has unreasonably 
failed to provide breath or blood samples. It is our view that the admissibility and effect 
of such evidence should be a matter for the ordinary rules of evidence. If, in the cir
cumstances, the fact of a failure or refusal to provide a blood sample is relevant in 
proving "consciousness of guilt," it should be admitted into evidence and given the 
weight it deserves; if not, there is no good reason in logic or policy to continue to make 
this fact artificially admissible while asserting that an adverse inference of guilt need 
not necessarily be drawn from it. 130 

Definitions 

"analyst" 
(allalyste) 

"breath analysis 
instrument" 
(allalysl!lIl' 
(/,ilaleille) 

"container" 
(colltellallt) 

"operate" 
(collc/llire) 

CHAPTER I 
INTERPRETATION 

82. In this Part, 

"analyst" means a person designated by the Attorney General 
as an analyst for the purposes of this Part; 

"breath analysis instrument" means an instrument designed to 
receive and analyze a sample of a person's breath in order 
to measure the concentration of alcohol in the person's 
blood, and of a kind approved as suitable for the purposes 
of this Part by order of the Attorney General of Canada; 

"container" means 

(a) in respect of breath samples, a container designed to 
receive a sample of a person's breath for analysis, and of a 
kind approved as suitable for the purposes of this Part by 
order of the Attorney General of Canada, and 

(b) in respect of blood samples, a container designed to re
ceive a sample of a person's blood for analysis, and of a 
kind approved as suitable for the purposes of this Part by 
order of the Attorney General of Canada; 

"operate" includes, in respect of a vessel or an aircraft, navi
gate; 

129. Crimillal Coc/e, s. 650(3) in relation to indictable offences. See subsection 802(1) where the right to a 
"full answer and defence" in summary convictions is set out. 

130. See R. v. Mackell=ie (1984), 6 C.C.C. (3d) 86 (Alta. Q.B.); R. v. Vall Dell Ebell (1984), 10 C.C.C. (3d) 
532 (B.C.C.A.). 
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"preliminary 
breath testing 
device" 
(alcootest) 

"technician" 
(technicien) 

"vehicle" 
(I'lfhicule) 

COMMENT 

"preliminary breath testing device" means a device designed to 
ascertain the presence of alcohol in a person's blood, and of 
a kind approved as suitable for the purposes of this Part by 
order of the Attorney General of Canada; 

"technician" means 

(a) in respect of breath samples, a person designated by 
the Attorney General as being qualified to operate a breath 
analysis instrument, and 

(b) in respect of blood samples, a person or member of a 
class of persons designated by the Attorney General as 
being qualified to take a sample of a person's blood for the 
purposes of this Part; 

"vehicle" means a motor vehicle, train, vessel or aircraft, but 
does not include anything driven by, propelled by or drawn 
by means of muscular power. 

Criminal Code. ss. 2.214.254(1) 

Existing definitions in the Criminal Code have been adapted to this scheme. Sec
tion 82 incorporates the definitions "operate" and "vehicle" set out in section 56 of our 
proposed Criminal Code. 131 It also incorporates definitions now found in section 2 and 
subsection 254(1) of the Criminal Code. 

In most cases, the basic meanings of the defined terms have not been changed. The 
definition "analyst" is essentially unchanged. The definition "breath analysis instru
ment" is largely the same as that for the current term "approved instrument"; the 
change in terminology is simply an attempt to identify more clearly the function of the 
instrument. The term "container" replaces "approved container," but the substance of 
the definition is unaltered. "Operate" is defined as it is in section 56 of our proposed 
Code, and is derived from paragraph (c) of the definition set out in what is now section 
214 of the Criminal Code. "Preliminary breath testing device" replaces "approved 
screening device" (the former is a descriptive term that better conveys the function of 
the instrument), but the definition remains essentially the same. The same is true for 
"technician" which replaces "qualified technician." The definition "vehicle" (a term that 
replaces "motor vehicle") repeats the definition set out in section 56 of OUf proposed 
Code. This definition furthers our intention, expressed in Recommendation 10(5) of Re
port 31, to make the substantive Code's impaired driving provision and the provision 
on driving while having more than 80 milligrams of alcohol in 100 millilitres of blood 
applicable where any "means of transportation (other than one humanly powered [such 
as a bicycle]) ... " is involved. 

131. Report 31. Appendix B at 188. We note recent amendments to the definitions "operate" and "motor 
vehicle." See the Railway Safety Act, S.C. 1988. c. 40. ss. 55(1), 56. Some or all of these changes may 
be incorporated into this Code after further study. 
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Request for 
preliminary 
breath sample 

Warning 

COMMENT 

CHAPTER II 
PRELIMINARY BREATH TESTS 

83. (1) Where a peace officer reasonably suspects that 
there is alcohol in the body of a person who is operating or has 
the care or control of a vehicle, the peace officer may request 
that the person 

(a) provide, as soon as practicable, such a breath sample 
as the peace officer considers necessary to enable a propel' 
analysis to be made with a preliminary breath testing 
device; and 

(b) if necessary, accompany the peace officer for the 
purpose of enabling the breath sample to be taken. 

(2) When making the request, the peace officer shall warn 
the person that, in case of failure or refusal to comply, the of
ticer may arrest the person and convey the person to a site 
where a breath analysis instrument is available. 

Criminal Code. s. 254(2). (5) 

This section largely retains subsection 254(2) of the present Criminal Code. The 
term "request" has been substituted for "demand," as it more accurately conveys the 
initial approach that we believe peace officers should employ to secure the co-operation 
of the motoring public. As is currently the case with a demand, however, a request 
made under this Part has a mandatory character; the consequences of non-compliance 
are alluded to in subsection (2) and are elaborated upon in later provisions of this Part. 

The threshold for permitting a peace officer to request a breath sample for a "road
side" preliminary breath testing device continues to be a reasonable suspicion that there 
is alcohol in the body of a person operating or having care or contro: of a vehicle. The 
Criminal Code term "forthwith," which tells how soon the person must comply with the 
request, is replaced by the expression "as soon as practicable"; this change takes 
account of case law holding that "forthwith" means "as quickly as possible," not 
"immediately.,,132 

Our proposed legislation, unlike subsection 254(5) of the current Criminal Code, 
does not make it a crime to fail or refuse to comply with a demand to give a breath 
sample for a preliminary breath testing device. As our forthcoming provisions on arrest 
will make clear, failure or refusal provides grounds for arrest and for conveyance of the 
person to a place where a breath analysis instrument is available. Subsection (2) 

132. See R. v. SeD (1986). 25 C.C.C. (3d) 385 at 409 (Ont. C.A.). and also the remarks ofLe Dain. J .• in R. 
v. Thomsen. [1988] I S.C.R. 640. 
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provides that this new consequence must be explained by the officer when making the 
request. 

The procedural changes in this Part (and in our forthcoming arrest provisions) deal
ing with those who do not provide breath samples for "roadside screening" comple
ment, and are explained by, the comment accompanying Recommendation 10(6) of 
Report 31. 133 The present law requires the courts to choose between accommodating the 
conferring of Charter rights (which may render it impossible to conduct roadside 
screening effectively) and refusing to accord these rights (which makes criminal convic
tion possible in circumstances where an individual under detention has been denied the 
right to counsel).134 The Supreme Court of Canada has effectively chosen the latter op
tion. In a recent case, it held that limiting the right to counsel at the roadside screening 
stage was reasonable under the Charter. 135 It also emphasized, however, that the means 
chosen to promote a legislative objective important enough to warrant overriding a con
stitutional right had to be proportional to that objective. 136 In our view, the objectives 
of roadside screening and the detection and deterrence of impaired driving can be as 
effectively achieved with less drastic effects on individual rights than is now the case. 
Under sections 83 and 84 of our legislation, the authorities retain all necessary powers 
to stop and test suspected drinking drivers. However, the method now used to enforce 
submission to the less accurate preliminary screening procedure (exposing to criminal 
liability roadside detainees who are denied the right to counsel) is eliminated. m 

Request for 
breath samples 

CHAPTER III 
REQUEST FOR SAMPLES 

FOR BLOOD-ALCOHOL ANALYSIS 

DIVISION I 
REFUSAL TO PROVIDE PRELIMINARY 

BREATH SAMPLE 

84. Where a person has been arrested for failure or re
fusal to provide a breath sample for a preliminary breath test
ing device or to accompany a peace officer for the purpose of 
enabling the breath sample to be taken, a peace officer may 
request that the person provide, as soon as practicable, such 
breath samples as a technician considers necessary to enable a 
proper analysis to be made with a breath analysis instrument. 

133. Report 31 at 69-70. See R. v. Tholl/sell, supra, note 132. 
134. See S.A. Cohen, "Roadside Detentions" (1986), 51 C.R. (3d) 34 at 41. 

135. R. v. ThOll/sell, supra, note i32. 

136. Ibid. at 653-654. 
137. See R. v. Therells, [1985] I S.C.R. 613. 
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COMMENT 

Under the present law, if a person fails or refuses, without reasonable excuse, to 
provide a breath sample for an "approved screening device," he or she commits a 
crime. The range of minimum punishments for this crime is set out in Crimil/ol Code 
subsection 255(1). It is tile same generally as that which applies to .... a conviction for the 
crimes of driving while impaired and driving while having more than 80 milligrams of 
alcohol in 100 millilitres of blood. 

In effect, the legislative history of the crimes of drunk driving shows that Parlia
ment, in an attempt to deal harshly with this harmful activity, has increased the scope 
of criminal liability. First, there is the crime of impaired driving. Second, there is a kind 
of deemed impairment crime, that of driving while having more than 80 milligrams of 
alcohol in 100 millilitres of blood. Third, there is the cl'ime of refusal to provide breath 
or blood samples. As regards breath samples, it covers not only a failure to provide 
breath samples for a breathalyser, but also failure to provide a breath sample for a 
roadside screening device. 

Although this legislation is by now familiar to police officers, lawyers and judges, 
in our view it contains serious defects, defects of a kind that may be easily rectified 
without disrupting a vigorous law enforcement policy. A breathalyser can accurately 
measure the amount of alcohol in a person's blood. An "approved screening device" 
cannot. Hence it is used preliminary to a breathalyser, not in place of one. Imposing 
criminal liability for a refusal to provide a breath sample into a roadside screening de
vice extends the ambit of criminal liability forward in time to an event which merely 
assists a police officer in detelmining whether he or she should request that a person 
provide clear evidence of guilt against himself or herself by blowing into a 
breathalyser. This approach fails to give due weight to the fundamental principle of 
restraint in the use of the criminal law. In our view, the law should use alternative 
methods which help police investigate such crimes without over-extending the reach of 
the criminal law. 

This section creates such an alternative method. If a person fails to provide a 
breath sample into a preliminary breath testing device, the police officer has the author
ity to request that the person provide breath samples for a breathalyser. Any criminal 
liability for failure to provide a breath sample arises only from failure to provide breath 
samples into a breathalyser. 

Request for 
breath samples 

DIVISION II 
COMMISSION OF ALCOHOL-RELATED CRIME 

85. (1) Where a peace officer believes on reasonable 
grounds that a person, at any time within the preceding two 
hours, has committed an alcohol-related crime under section 58 
(operation of vehicle while impaired) of the proposed Criminal 
Code (LRC), the peace officer may, as soon as practicable, 
request that the person 
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Warning 

COMMENT 

(a) provide, as soon as practicable, such breath samples as 
a technician considers necessary to enable a proper analy
sis to be made with a breath analysis instrument; and 

(b) if necessary, accompany the peace officer for the pur
pose of enabling the breath samples to be taken. 

(2) When making a request that the person accompany the 
peace officer, the peace officer shall warn the person that in 
case of failure or refusal to comply, the officer may arrest the 
person and convey tlte person to a site where a breath analysis 
instrument is available. 

Report 21, rees. I, 8 
Criminal Code, s. 254(3)(0) 

Subsection (l) of this provision continues subsection 254(3) of the present Crimi
nal Code. It sets out the second situation in which a peace officer is justified in making 
a request for breath samples for analysis by a "breath analysis instrument." Satisfaction 
of the threshold test in subsection (1) justifies the making of the request and dispenses 
with any need for a prior request or test involving a preliminary screening device. 

The person, who will be under detention at this point,'~8 has a right to consult with 
counsel and to be told of that right before complying with the request. Since the person 
in jeopardy has access to legal advice, making it a crime to fail or refuse unreasonably 
to comply with a request is justified. 

Request for 
blood samples 

Warning 

138. Ibid. 
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86. (1) If the peace officer believes on reasonable 
grounds that, because of any physical condition of the person, 
it would be impracticable to obtain breath samples from the 
person or the person would be incapable of providing breath 
samples, the peace officer may, as soon as practicable, request 
that the person 

(a) submit, as soon as practicable, to having blood samples 
taken for the purpose of determining the concentration of 
alcohol in the person's blood; and 

(b) if necessary, accompany the peace officer for the pur
pose of enabling the blood samples ~u be taken. 

(2) When maldng a request that the persun accompany the 
peace officer, the peace officer shall warn the person that, in 
case of failure or refusal to comply, the officer may arrest the 
person and convey the person to a site where blood samples 
can be taken. 

Report 21, rees. 3, 8 
Crimil/al Code, s. 254(3)(b) 



COMMENT 

Subsection (1) of this section codifies most of what the present law now addresses 
in paragraph 254(3)(b) of the Criminal Code. It must be read in I,he light of subsection 
103(1) below, which (unlike the current Code) limits the number of blood samples that 
may be requested to two. 

Subsection (2) obliges the officer to provide a warning similar to that which must 
be given under subsection 85(2) when requesting breath samples. 

Warning 

COMMENT 

DIVISION III 
WARNING REGARDING REFUSAL 

87. When making a request for breath samples or blood 
samples, the peace officer shall warn the person that it is a 
crime under section 59 (failure or refusal to provide breath 
sample) of the proposed Criminal Code (LRC) to fail or refuse, 
without a reasonable excuse, to comply with the request. 

Report 21, ree. 8 

This section is designed to ensure that persons to whom requests are made under 
section 84, 85 or 86 (i.e., after arrest and transportation to a place where the samples 
can be taken) are made aware of their legal obligation to comply. The giving of a 
warning in these circumstances reflects prevailing police practice in Canada. 

Request not 
prejudicial to 
medical treatment 

COMMENT 

DIVISION IV 
RESTRICTION ON REQUEST FOR SAMPLES 

88. A peace officer may not request that a person who 
has been admitted to hospital or is undergo~ng emergency med
ical treatment provide breath samples or submit to having 
blood samples taken unless the attending medical practitioner 
is of the opinion that making the request and taking the sam
ples would not be prejudicial to the person's proper care or 
treatment. 

Report 21, rec. 5 

This section makes it clear that if a person has been admitted to hospital or is 
undergoing emergency medical treatment, the protection of the health and safety of the 
patient is to be given priority over the peace officer's ability to request that the person 
give breath or blood samples. Although subsection 254(4), subparagraph 256(l)(b)(ii) 
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and subsection 256(4) of the Crimil/al Code now provide some protection to the patient 
where blood samples are sought, we do not believe they go far enough. The Code pro
visions apply to the taking of blood samples but provide no llIechanism for the screen
ing of requests. Since the making of a request (whether for breath or blood samples) 
can be disruptive and adversely affect the well-being of the patient, this section limits 
the authorities' contact with the patient for this purpose. 

Disclosure of 
results 

Request for 
blood samples 

COMMENT 

DIVISION V 
REQUEST FOR BLOOD SAMPLES AFTER DISCLOSURE 

OF BREATH ANALYSES RESULTS 

89. (1) As soon as practicable after the results of breath 
analyses are known, a peace officer shall tell the person who 
provided the breath samples the results. 

(2) A person who is detained in custody may, after being 
told the results of the breath analyses, request that blood sam
ples be taken and, if a request is made, a peace officer shall 
arrange for the samples to be taken. 

Report 21, recs. 9, 10 

The analysis of blood to determine blood-alcohol concentrations in the body is 
recognized as more accurate than analysis of breath.l.19 Section 89 is a new provision 
designed to facilitate access by detained persons to the more accurate procedure. 

The key to providing this access lies in ensuring that all persons who provide 
breath samples for a "breath analysis instrument" are promptly advised of the analysis 
results. This requirement, now imposed clearly by subsection (l), causes no administra
tive difficulties, since a breath analysis result is known virtually as soon as the sample 
is taken. Persons who learn that they have failed a breath test and are then released 
have the ability to make their own arrangements for blood tests. If they have spoken to 
a lawyer, they may be advised to undergo a blood test. Subsection (2) simply seeks to 
ensure that detained persons, who may also wish to have blood tests done, have equal 
access to the more accurate procedure. 

A majority of the Commission is of the view that the provisions that generally 
apply to blood samples given at the request of officers should also apply to samples 
taken following a request made under this section. By this approach, no privilege would 
arise in relation to the samples or analysis results. The samples should thus remain in 
the custody of the authorities and be safeguarded by them in the same manner as any 

139. See P. Harding and P.H. Field, "Breathalyser Accuracy in Actual Law Enforcement Practice: A Com
parison of Blood- and Breath-Alcohol Results in Wisconsin Drivers" (1987) 32 Journal of Forensic 
Sciences 1235. 
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blood samples taken under this Part would be safeguarded. The provisions of Chapter 
V incorporate the majority view and are, by section 10 I, specifically made applicable 
to samples taken under subsection 89(2). 

A minority of the Commission takes a different view. Since the purpose of this 
section is to put the detained person in the same position as the person who has been 
released, it believes that the results of any analysis of blood samples taken following a 
request made under this section and provided to the detained person should be consid
ered the privileged property of that person. The authorities, therefore, should not be 
able to have access to the results of the analysis of "their half' of a person's sample 
unless the person gives notice of an intention to adduce the analysis results at trial. This 
view is put into legislative form in the Alternative Draft contained in Chapter V. 

An accused who wishes to tender at trial the results of an analysis done by an 
"analyst" (as defined in section 82) may do so by way of certificate, in accordance with 
section 123. 

Applicant 

COMMENT 

CHAPTER IV 
WARRANT TO TAKE BLOOD SAMPLES 

DIVISION I 
APPLICA TION FOR WARRANT 

90. A peace officer may apply for a warrant authorizing 
the taking of samples of a person's blood. 

Report 21, rec. 4 
Criminul Code. s. 256( I) 

Section 90 states who may apply for a warrant authorizing the taking of blood 
samples. The present Criminal Code does not specifically exclude anyone from bring
ing ordinary warrant applications, although it does restrict telewarrant applications to 
peace officers. Having regard to the conditions for obtaining a warrant, set out in sec
tion 94, it is appropriate that only peace officers be permitted to make the application. 

Application in 
person or by 
telephone 

Manner of 
making 
application 

91. (1) An application for a warrant shall be made in 
person or, if it is impracticable for the applicant to appear in 
person, by telephone or other means of telecommunication. 

(2) The application shall be made unilaterally and on oath, 
orally or in writing. 
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Fonn of written 
application 

COMMENT 

(3) An application in writing shall be in the prescribed 
form. 

Crimillal Code, s. 256(1), (3) 

Section 91 says how an application for a blood sample warrant may be made. The 
procedure is similar to that for a search warrant. 

Subsection (1) s,ates the two methods currently provided for in subsection 256(1) 
of the Criminal Code. 

Subsection (2), dealing with the manner in which the application must be made, 
requires that it be unilateral (i.e., "without notice to any other party"). Unlike our other 
warrant application requirements, the requirement regarding this application does not 
stipulate that it be made in private, since the person from whom the samples may be 
taken will often be unconscious and there need be no concern that knowledge of the 
application may result in the loss or destruction of the evidence. Subsection (2) also 
expands upon the present law by allowing applications for blood sample warrants to be 
made orally as well as in writing. The reasons for this change have already been 
explnined in the comment to subsection 22(2). 

The Criminal Code now requires that written applications for blood sample war
rants be made "on an information on oath in Form \''' However, Form I is designed 
for search warrant applications. Apart from its inherent imperfections,140 the form is an 
inappropriate vehicle for making applications relating to a completely different subject. 
Subsection (3) prescribes a special form that allows for easy inclusion of the contents 
described in section 93. 

Justice on 
application in 
person 

Justice on 
application by 
telephone 

COMMENT 

92. (1) An application in person shall be made to a jus
tice in the judicial district in which the crime under illvestiga
tion is alleged to have been committed or in which the warrant 
is intended for execution. 

(2) An application by telephone or other means of telecom
munication shall be made to a justice designated for that pur
pose by the Chief Justice of the Criminal Court. 

Crimillal Code. s. 256{ 1) 

The Criminal Code does not now specify where the application should be made. 
Owing to the urgent circumstances that normally attend these applications, subsection 
(I) of this provision gives considerable flexibility to the applicant in choosing where to 
apply. This will be of particular assistance in the case of applications arising out of 
accidents in remote areas. 

140. See the comment to s. 24. 
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Subsection (2) is self-explanatory. It follows the current provisions of the Crimillal 
Code, but is drafted to accord with the Unified Criminal Court system we have 
proposed (Working Paper 59). 

Contents of 
application 

COMMENT 

93. An application for a warrant shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the person from whom the blood samples are to be 
iaken; 

«(j) the applicant's grounds for believing that the person, 
within the preceding two hours, has committed an alcohol
related crime under section S8 (operation of vehicle while 
imp~ired) of the proposed Criminal Code (LRC) and was 
involved in an accident resulting in the death of, or bodily 
harm to, someone; 

if) the applicant's grounds for believing that a medical 
practitioner is of the opinion that 

(i) the person is unable to consent to the taking of the 
blood samples because of a physical or mental condition 
resulting from the consumption of alcohol, the accident 
or an occurrence related to or resulting from the acci
dent, and 
(ii) taking the blood samples would not endanger the 
person's life or health; 

(g) a list of any previous applications, of which the appli
cant is aware, for a warrant in respect of the same person 
and the same or a related inYestigation, indicating the date 
each application was made, the name of the justice who 
heard each application and whether each applkation was 
withdrawn, refused or granted.; and 

(h) in the case of' an application made by telephone or 
other means of telecommunication, the circumstances that 
make it impracticable for the applicant to appear in person 
before a justice. 

The application procedure for a blood sample warrant must be governed by the 
same general goals as search warrant application procedures: judiciality, particularity, 
accountability and strict regulation of discretionary intrusions upon individual rights. To 
achieve these goals, it is essential that the factors justifying any judicial authorization 
of such intrusions be stated clearly. 
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The present Criminal Code calls for applications to be made using Form 1, which 
is designed for search warrant applications; Form 1 is thus ill-suited to the purpose, 
creating the opportunity for blood sample warrants to be issued on vague or deficient 
criteria. Section 93 therefore sets out specifically the information to be included in an 
application for a blood sample warrant, separating the substantive and probative ele
ments in the application. This kind of separation is now clearly seen only in section 
487.1 of the Criminal Code, which sets out the statements to be included in a telewar
rant application. Our Code expands on this approach. 

Grounds for 
issuing warrant 

Additional 
ground if 
application by 
telephone 

COMMENT 

DIVISION II 
ISSUANCE OF WARRANT 

94. (1) A justice may, on application, issue a warrant au
thorizing the taking of samples of a person's blood if the justice 
is satisfied there are reasonable grounds to believe that 

(a) the person, within the preceding two hours, has com
mitted an alcohol-related crime under section 58 (operation 
of vehicle while impaired) of the proposed Criminal Code 
(LRC) and was involved in an accident reSUlting in the 
death of, or bodily harm to, someone; and 

(b) a medical practitioner is of the opinion that 
(i) the person is unable to consent to the taking of blood 
samples because of a physical or mental condition re
sulting from the consumption of alcohol, the accident or 
an occurrence related to or resulting from the accident, 
and 
(ii) taking the blood samples would not endanger the 
person's life or health. 

(2) If the application is made by telephone or other means 
of telecommunication, the warrant shall not be issued unless 
the justice is satisfied, in addition, that there are reasonable 
grounds to believe that it is impracticable for the applicant to 
appear in person before a justice. 

Repon 21, rec. 4 
Crimillal Code, s. 256(1) 

This section generally carries forward the conditions (set out in subsection 256( 1) 
of the present Criminal Code) for the issuance of a warrant authorizing the taking of 
blood samples. 

As a result of consultations, we have refined our previous recommendations in two 
respects. First, we have opted to limit the availability of blood sample warrants to situ
ations in which an accident causing death or injury has occurred (see paragraph 

98 



94(1)(a). The operative principle here is restraint. Second, we have not limited the 
availability of such warrants to cases in which the person is unconscious, but have rec
ognized that there may be circumstances in which a conscious person will be unable to 
give consent (e.g., owing to intoxication or injury). 

In deciding whether to issue a warrant to take blood samples, the justice has the 
same kind of discretion as is exercised in issuing a search warrant. 141 The justice must 
be satisfied that the conditions set out in paragraphs (1)(a) and (h) are met. Note that, 
although paragraph (h) requires that the justice be "satisfied there are reasonable 
grounds to believe ... " that a doctor has the opinion described in subparagraphs (i) 
and (ii), it does not contemplate the justice's considering independently the validity or 
weight of that opinion. 

Subsection (2) of section 94 complements paragraph 93(11). The special basis on 
which a warrant for blood samples may issue when application is made by telephone or 
other means of telecommunication is identical to that in section 26 dealing with search 
warrants. The uniqueness of a warrant that is issued after such an application lies only 
in the manner in which it is obtained. Once issued, this warrant confers the same pow
ers as a warrant issued after the applicant's personal appearance. As is the case when a 
search warrant is issued by means of a telewarrant application, the warrant must be 
completed by the justice and either two copies must be transmitted to the applicant or 
the applicant must complete two copies. (See section 12.) 

Conditions 
relating to 
execution 

COMMENT 

95. A justice who issues a warrant may, by the warrant, 
impose any conditions relating to its execution that the justice 
considers appropriate. 

This section gives the issuing justice a power identical to that given when search 
warrants are issued under section 27. This power is appropriate to the wider scope of 
inquiry permitted in the application proceedings. The obtaining of a more thorough un
derstanding of all of the facts and circumstances surrounding the request for a warrant 
better enables the justice to set conditions ensuring that the purpose of the warrant is 
achieved in the safest, most efficient and least intrusive manner possible. Section 100 
alludes to the fact that the issuing justice has the power, under this section, to impose 
a special condition that a copy or facsimile of the warrant be given to a named person 
other than the person from whom a blood sample is to be taken. This would most often 
be of use when the person from whom the sample is to be taken is unconscious. (See 
the comment to section 100 in this regard.) 

Form of warrant 96. A warrant shall be in writing, in the prescribed form 
and signed by the justice who issues it. 

Criminal Code, s. 256(2) 

l4I. See the comment to s. 25. 
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COMMENT 

Subsection 256(2) of the Criminal Code now provides that a warrant to take blood 
samples "may be in Form 5 or 5.1 varied to suit the case." Both forms are, in fact, 
drafted for search warrants. The defects in these forms are discussed in the comments 
to sections 29 and 32. Our criticisms of these forms for search warrants have even 
greater force when the fonns are to be used as authority to obtain blood samples. By 
requiring the use of a specific form relating only to the taking of blood samples, we 
have endeavoured to maximize and enhance the particularity of blood sample warrants. 

Contents of 
warrant 

COMMENT 

97. The warrant shall disciose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the person from whom the blood samples are to be 
taken; 

(d) the time and date the application was made; 

(e) any conditions imposed relating to its execution; 

if> the time and date it expires if not executed; 

(g) the time, date and place of issuance; and 

(ll) the name and jurisdiction of the justice. 

This section sets out the details to be included in the warrant. The basic format of 
section 30 is followed. 

Six-hour 
expiration period 

COMMENT 

DIVISION III 
EXPIRATION OF WARRANT 

98. A warrant authorizing the taking of blood samples 
expires six hours after it is issued or, if it is executed less than 
six hours after it is issued, on execution. 

The geJ1t~ral reasons for imposing fixed expiry periods on warrants have been dis
cussed previously.'42 Section 98, which has no equivalent in the current Criminal Code, 
establishes an expiry period for blood sample warrants. It recognizes that the usefulness 
of blood samples diminishes after a point, and therefore is designed (along with other 
time-limit provisions of this Part) to prevent intrusions that are rendered unreasonable 
by the passage of time. 

142. See the comments to 55. 31-33. 
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While the six-hour period is admittedly somewhat arbitrary, it allows reasonable 
time for a warrant to be executed. 

Retum of 
expired warrant 

COMMENT 

99. If a warrant expires without having been executed, a 
copy of the warrant shall have noted on it the reasons why the 
warrant was not executed, and shall be filed as soon as practi
cable with the clerk of the court for the judicial district in 
which it was issued. 

This section is similar to, and justified on the same basis as, a requirement found 
in section 34. 

Person to whom 
copy given 

COMMENT 

DIVISION IV 
PROVISION OF COpy OF WARRANT 

100. A peace officer shall, as soon as practicable after ex
ecuting a warrant, give a copy of the warrant to the person 
from whom the blood samples were taken, unless the justice 
who issued the warrant imposed a condition requiring that the 
copy be given to another designated person. 

As in the case of search warrants,14) the Commission believes that copies of blood 
sample warrants should generally be given (without the need for a request) to the peo
ple they affect. Since the person affected may be unconscious, and since others (for 
example, family members) may have an interest in ensuring that blood samples are not 
taken from the person unless there is a medical necessity or valid legal authorization, 
section 100 provides for a copy to be given to any other person named by the issuing 
justice. 

143. See the comment to s. 40. 
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Application of 
Chapter 

Conditions for 
laking samples 

Opinion of 
medical 
practitioner 

COMMENT 

CHAPTER V 
TAKING, TESTING AND RELEASING 

BLOOD SAMPLES 

DIVISION I 
INTERPRETATION 

101. This Chapter applies to blood samples taken pursu
ant to a warrant, a request made under paragraph 86(1)(a) (re
quest by peace officer) or a request made in the circumstances 
described in subsection 89(2) (request by person detained in 
custody). 

DIVISION II 
TAKING AND TESTING BLOOD SAMPLES 

102. (1) Blood samples shall be taken from a person 

(a) as soon as practicable after the request for the samples 
has been made or the warrant has been issued; 

(b) by a medical practitioner or a technician acting under 
the direction of a medical practitioner; and 

(c) in a manner that ensures the least discomfort to the 
person. 

(2) Blood samples shall not be taken unless the medical 
practitioner is of the opinion, before each sample is taken, 

(a) that taking the sample would not endanger the 
person's life or health; and 

(b) in the case of a blood sample taken pursuant to a war
rant, that the person is unable t9 consent to the taking of 
the sample because of a physical or mental condition re
sulting from the consumption of alcohol, the accident with 
respect to which the warrant was issued or an occurrence 
related to or resulting from the accident. 

Report 21, reC5. 13, 14 
Criminal Code, S5. 254(3), (4); 256(4) 

Subsection 102(1) contains a number of safeguards for persons from whom blood 
samples are to be taken. The timeliness requirement of paragraph (a) (one undoubtedly 
observed in any event by most police officers, as any undue delay in taking the sample 
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will affect the value attributed to the analysis results) is designed to help ensure that 
blood samples are taken at a time when they are scientifically useful, and that persons 
are not subjected to the taking of such samples when their usefulness has diminished or 
disappeared. Paragraph (b) contains the essence of that part of subsection 254(4) of the 
present Criminal Code which ensures that blood samples are taken by a competent 
person in a competent fashion. Paragraph (c) is self-explanatory and is designed to 
minimize the intrusion occasioned by the taking of blood samples. 

Subsection 102(2) also repeats parts of paragraph 254(3)(b) and subsection 254(4) 
of the present Criminal Code. It complements the requirements for obtaining the war
rant set out in our paragraph 94(1)(b) and also makes it clear that the supervising doc
tor has the final word as to whether, when and how the samples may be taken, since 
the person's health and safety are to have pammount importance. 

Number of 
sample~ 

Size of sample 

COMMENT 

103. (1) No more than two separate blood samples may be 
taken from a person. 

(2) Each blood sample shall be taken in such an amount as 
a medical practitioner considers necessary to enable the sample 
to be divided into two parts suitable for separate analysis for 
the purpose of determining the concentration of alcohol in the 
person's blood. 

Report 21, recs. 3, 4 
Criminal Code, ss. 254(3), 256( I ) 

Sections 103 to 105 set out certain requirements relating to the taking of blood 
samples. The Code's current requirements (which are somewhat different) are less 
clearly articulated, and are largely discoverable only by reference to the evidentiary 
provisions of section 258. 

Although section 258 creates a rebuttable presumption with reference to the analy
sis results of one blood sample, the present Criminal Code does not place a specific 
limit on the number of blood samples that may be taken. Subsection 254(3), for exam
ple, refers simply to "such samples of the person's blood ... as in the opinion of the 
qualified medical practitioner or qualified technician taking the samples are necessary 
to enable a proper analysis to be made in order to determine the concentration, if any, 
of alcohol in the person's blood." In a similar manner, subsection 256(1) refers to "such 
samples of the blood of the person as in the opinion of the person taking the samples 
are necessary to enable a proper analysis to be made in order to determine the concen
tration, if any, of alcohol in his blood." Subsection (1) of section 103 now clearly 
authorizes the taking of a maximum of two blood samples. In doing so, it limits the 
power of the state to intrude upon the bodily integrity of the individual. 

Subsection (2) is self-explanatory; it makes it the responsibility of the medical 
practitioner to determine the appropriate size of each sample. 
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Dividing and 
sealing samples 

Custody and 
safeguarding of 
samples 

COMMENT 

104. (1) Each blood sample shall be divided into two parts 
and each part shall be placed in a separate sealed container. 

(2) The peace officer investigating the crime in relation to 
which the blood samples were taken shall have custody of the 
samples, and shall take steps to ensure their preservation and 
safeguarding. 

Crimillal Code, s. 258(1 )(d)(i), (iv) 

Subsection (I) of section 104 retains the present requirement that blood samples be 
placed in sealed containers. Subsection (2) is a new provision, included for complete
ness and to place the responsibility for preserving and safeguarding the samples clearly 
on the person most logically suited for the task. 

Analysis on 
behalf of peace 
officer 

Retaining sample 
for separate 
analysis 

COMMENT 

105. (1) The peace officer may have one part of each 
blood sample analyzed by an analyst for the purpose of deter
mining the concentration of alcohol in the blood. 

(2) The peace officer shall retain the other part of each 
sample so as to permit an analysis to be made on behalf of the 
person from whom the samples were taken. 

Report 21, rec. II 
Criminal Code, s. 258( I )(d)(i), (v) 

Subsection (1) of this provision is included clearly to empower the police to have 
one part of each blood sample analyzed. Subsection (2) is designed to facilitate the 
exercise by accused persons of the right (in section 107) to have samples released for 
independent analysis. At present, subparagraph 258(1)(d)(i) of the Criminal Code re
quires (in order for the rebuttable presumption stated in that provision to apply) that, 
when a blood sample is taken, another sample also be taken and retained "to permit an 
analysis thereof to be made by or on behalf of the accused." Our provision states the 
requirement for retention more directly. 

Preservation of breath samples and release of such samples for independent analy
sis are not features of our present law. Requirements that the accused be given extra 
samples of breath for independent analysis have been enacted and re-enacted in the 
Criminal Code over the years l44 but have not been brought into force. The failure to 
give the accused breath samples for independent analysis has been held not to infringe 
the Canadian Biff of Rights l4S or the Charter. 146 The apparent reason that the relevant 

144. S.C. 1968-69, c. 38, s. 16; re-enacted by S.c. 1974-75-76, c. 93, s. 18(1) and (2); re-enacted by S.C. 
1985, c. 19, s. 36; s. 258(1)(d)(i) to come into force on proclamation. 

145. RS.C. 1985, App. III. 

146. See Duke v. Tile Queen, [1972) S.C.R. 917; R. v. Potma (1983), 31 C.R. (3d) 231 (ant. C.A.). But see 
also R. v. Bourget (1987),56 C.R. (3d) 97 (Sesk. CA), holding that failure to disclose relevant material 
violated s. 7 of the Charter. 
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sections have not been brought into force relates to the technical difficulty in preserving 
breath samples. (This difficulty does not arise in the case of blood samples.) Given this 
problem, the Commission does not, at this time, propose that such a requirement should 
apply where breath samples are taken. 

Tef.ting blood 
sample for drugs 

COMMENT 

106. A blood sample may be tested for the presence of 
drugs. 

Report 21, rec. 2 
Criminal Code, s. 258(5) 

Section 106 is modelled on subsection 258(5) of the current Criminal Code. If 
blood samples are obtained following a request or under a warrant, they will be ana
lyzed to detelmine the concentration of alcohol in the blood. If the analyses prove neg
ative or an unexpectedly low concentration of alcohol is found, it may be reasonable in 
some cases to suspect that erratic driving or unusual behaviour has been caused by the 
use of drugs. Section 106 enables this possibility to be explored. 

Applicant and 
notice 

Time and 
manner of 
making 
application 

Contents of 
application 

Affidavit in 
support 

DIVISION III 
APPLICATION TO RELEASE BLOOD SAMPLES 

107. A person from whom blood samples are taken may, 
on reasonable notice to the prosecutor, apply for an order to 
release one part of each sample for the purpose of analysis or 
testing. 

Criminal Code, s. 258(4) 

108. The application shall be made in writing to a justice 
within three months after the day on which the blood samples 
wel'e taken. 

Criminal Code, s. 258(4) 

109. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) the date the blood samples were taken; and 

(e) the nature of the order requested. 

(2) The application shall be supported by an affidavit. 
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Service of notice 

Hearing evidence 

Service of 
affidavit 

Questioning 
deponent 

Evidence on oath 

Recording 
evidence 

Identification of 
record 

Certification of 
transcript 

Order to release 
samples 

Form of order 

Contents of order 

106 

110. A notice setting out the time, date and place the 
application is to be heard shall be served, together with the 
application and the supporting affidavit, on the prosecutor. 

111. A justice to whom an application is made may receive 
evidence, including evidence by affidavit. 

112. (1) Where an affidavit is to be tendered as evidence, 
the affidavit shall be served, within a reasonable time before 
the application is to be heard, on the prosecutor. 

(2) Where affidavit evidence is received, the deponent may 
be questioned on the affidavit. 

113. The evidence of any person shall be on oath. 

114. (1) Any oral evidence heard by the justice shall be 
recorded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to 
time, date and contents. 

(3) Any transcription of the record of oral evidence shall 
be certified as to time, date and accuracy. 

115. The justice shall, on application, order the release of 
one part of each sample, subject to any conditions that the jus
tice considers necessary to ensure its preservation for use in 
any proceeding. 

Report 21, rec. II 
Crimillol Code, s. 258(4) 

116. The order shall be in writing, in the prescribed form 
and signed by the justice who issues it. 

117. The order shall disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(c) the date the blood samples were taken; 

(d) any conditions imposed by the justice; 

(e) the date and place of issuance; and 



Filing 
application, 
evidence, order 

COMMENT 

(f) the name and jurisdiction of the justice. 

118. The justice shall, as soon as practicable after the 
hearing, have the following filed with the clerk of the court for 
the judicial district in which the application was made: 

(a) the notice of the application; 

(b) the application; 

(c) the record of any oral evidence heard by the justice or 
its transcription; 

(d) any othel' evidence received by the justice; and 

(e) the original of the order. 

The provisions of Division III (sections 107 to I 18) in essence embody subsection 
258(4) of the current Criminal Code. Designed to promote the right to "make full an
swer and defence,,,147 they provide for an application to enable the accused to obtain the 
release of one part of each blood sample taken, in order to challenge the analysis re
sults. Release must be ordered by the justice if an application, by or on behalf of the 
person from whom blood samples have been taken, is made within the time period 
specified in section 108. 

These provisions replace the ill-defined "summary application," now specified in 
subsection 258(4) of the Criminal Code. 148 

For ease of reference, all of the procedural requirements for this application are 
now included in this Part and Division without further comment on the individual sec
tions. However, when this Code is complete and consolidated, these requirements will 
appear in a general Part setting out common procedures governing all applications for 
orders. 

Refusal to take 
blood sample 

DIVISION IV 
EXEMPTION FROM CRIMINAL LIABILITY 

119. No medical practitioner or technician is guilty of a 
crime because of a failure or refusal to take a blood sample 
from a person and no medical practitioner is guilty of a crime 
because of the practitioner's failure or refusal to have a blood 
sample taken from a person by a technician acting under the 
practitioner's direction. 

Report 21, rec. 16 
Crimillol Code, s. 257(1) 

147. See Crimillol Code, 5S. 650(3), 802(1). 

148. See the criticisms of summary applications in the comments to s. 214 (disposition of seized things). 
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COMMENT 

Section 119 is similar to subsection 257( I) of the current Criminal Code. It renects 
the view of the Commission that the conscription of physicians or technicians into the 
area of criminal investigation and law enforcement would be an unjustified infringe
ment of the individual rights of those persons; in some cases, it would be an uncon
scionable intrusion into the doctor-patient or nurse-patient relationship. This provision 
makes it clear that failure or refusal to take a blood sample or to have one taken does 
not amount to breach of a legal duty,141J and does not render a doctor or technician 
guilty of obstruction. 

Section 119 does not incol'jJorute subsection 257(2) of the current Criminal Code, 
which purports to prevent criminal or civil liability from arising if doctors, and techni
cians acting under their direction, take blood samples with reasonable care and skill. It 
is questionable whether a pronouncement on civil liability is constitutionally appropriate 
in a criminal statute. 15

(1 Moreover, the Criminal Code provision merely states an obvi
ous proposition of civil or tort law that must be applied by civil courts in any event. 151 

The reference to criminal liability is unnecessary since section 102 directs that blood 
samples taken under the authority of this Part must be taken either by medical practi
tioners or technicians acting under their direction and section 23 of our proposed Crim
inal Code l5z would apply to protect from criminal liability persons who take samples 
under section 102 with reasonable care and skill. 

[Alternative - A minority of the Commission would propose an alte/'llative draft of 
Chapter V. 

As ill the majority draft. subsections 102(1) to 104(1) would apply to blood sam
ples taken pursuant to a warrant or pursuant to a request made by a peace officer 
uncleI' paragraph 86(1 )( a) or a request made by a detained pf.'rson in the circumstances 
des('J'iiJed in subsection 89(2). Section 119 would also he of general application. 

Suhsection 104(2) to section 118 would be made applicflble only to blood samples 
taken pursuant to a warrant or pursuant to a request made by a peace officer. 

Tile following provisions would be added and made applicable to blood samples 
taken pursuant to a request made by a detained persOIl in the circumstances described 
ill subsection 89(2): 

Proridillg 
sample 10 persOIl 

119.1 (1) Olle part of each blood sample shall be gil'en to the 
person from whom the samples were taken. 

149. See Report 31. rec. 25( I) anti comment at 116. 

150. See P.W. Hogg. COIISI/llt/illt/al LIII\' of Cllllllc/ll. 2d ed. ( Toronlo: Carswell. 1985) at 412-413: R, v. 
Zelellsky. 11978] 2 S.C.R. 940. per Laskin C.J.C. at 963. 

151. See A.M. Linden. CClIwC/iall Tort LIII\". 4th ed. (Toronio: Butterworth,. 1988) Chapter 5. generally. and 
the particular discussion at 142-143. 

152. Section 23 provide~ that "no person is guihy of a crime who perfonns any act III at i, required or au
Ihorized to be performed by or under an Act of Parliament ... and uses such force ... as is reasonably 
necessary to perfonn the act and as is reasonable in the circumstances." 
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Results 
collfidelltial (lJld 
pl'Mleged 

Notice of 
ill(ellliOIl 10 
teTldel' results 

Custody and 
safegu(/rdillg of 
samples 

Allalysis alld 
testillg 011 behalf 
of pea('(! officer 

Disclosure elj 
results 

llladmissiiJility of 
el'idence 

Original warrant 
absent 

(2) The results of any analysis or test carried out lvitll respect 
to that part of a blood sample are confidential alld privileged with 
respect to the person from whom the samples tvere taken. 

(3) If the persoll intends to tender the results in e1'idence in 
all)' proceeding, reasonable notice shall be given to the prosecutor 
of that imentioll. 

119.2 (1) The peace officer im'estigating the crime in relation 
to which the blood samples were taken shall ha1'e cllstody of the 
other part of each blood sample, and shall take steps to ensure its 
preserl'Cltion and safeguarding, 

(2) The peace office/' may IIm'e that part of each hlood sample 
analyzed by an analyst for the purpose of determining the concen
tration of alcohol in the blood alld tested for the presence of drugs. 

(3) The results of the analysis or test shallllot be disclosed by 
the analyst or individual who carried out the test unless the persoll 
from whom the samples were taken has given notice under subsec
tion 119.1(3). 

119.3 If a person from whom blood samples were taken has 
not given notice under subsection 119.1(3), the fact that blood 
samples were taken alld the results of allY analysis or test carried 
out with respect to them are lIot admissible in evidence in allY pro
ceeding, and the fact that blood samples were taken shall /lot be 
the subject of comment by anyone in the proceeding.] 

CHAPTER VI 
EVIDENTIARY RULES 

DIVISION I 
ABSENCE OF ORIGINAL OF WARRANT 

120. In any proceeding in which it is material for a court 
to be satisfied that the taking of a blood sample was authorized 
by a warrant issued on application made by telephone or other 
means of telecommunication, the absence of the original 
warrant is, in the absence of evidence to the contrary, proof 
that tiif' taking of the blood sample was not authorized by a 
warrant. 

Report 19, Part Two. rec. 2(12) 
Crimil/al Code. s. 487.1(11) 
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COMMENT 

This section is the same as section 41 and is based on the same reasoning as is 
stated in the comment to that section. 

Presumption 
relating to breath 
sample results 

Conditions for 
presumption to 
apply 

Presumption 
inoperative 

110 

DIVISION II 
RESULTS OF ANALYSES 

121. (1) In any proceeding in respect of a crime commit
ted under section 58 (operation of vehicle while impaired) of 
the proposed Criminal Code (LRC), where samples of a 
person's breath have been taken and analyzed in accordance 
with the conditions set out in subsection (2), 

(a) if the results of the analyses are the same, the concen
tration of alcohol in the person's blood at the time the 
crime was alleged to have been committed shall be pre
sumed, in the absence of evidence to the contrary, to be the 
concentration determined by the analyses; and 

(b) if the results of the analyses are different, the concen· 
tration of alcohol in the person's blood at the time the 
crime was alleged to have been committed shall be pre
sumed, in the absence of evidence to the contrary, to be the 
lowest of the concentrations determined by the analyses. 

(2) The conditions for the purposes of subsection (1) are as 
follows: 

(a) at least two samples of the person's breath were taken; 

(b) the samples were taken pursuant to a request made by 
a peace officer under section 84 or paragraph 85(I)(a); 

(c) the samples were taken as soon as practicable after the 
crime was alleged to have been committed; 

(d) the first sample was taken not more than two hours 
after the crime was alleged to have been committed; 

(e) an interval of at least fifteen minutes passed between 
the taking of the samples; 

if) each sample was received from the person directly into 
a container or into a breath analysis instrument operated 
by a technician; and 

(g) an analysis of each sample was made with a breath 
analysis instrument operated by a technician. 

(3) Subsection (1) does not apply if a peace officer failed to 
tell the person who provided the breath samples the results of 
the breath analyses in accordance with subsection 89(1) or 



COMMENT 

failed to arrange for the taking of samples of the person's 
blood in accordance with subsection 89(2). 

Criminal Code, s. 258(1)(c) 

This section (among other things) restructures and simplifies paragraph 258( 1)(c) of 
the current Criminal Code, which deals with the conclusions to be drawn from analyses 
of breath samples. It does not incorporate the unproclaimed provision in subparagraph 
258(l)(c)(i), which would require that the accused be given samples of his or her breath 
"in an approved container ... ," owing to the technical difficulties that have prevented 
this Code provision from being proclaimed. (See the comment to section 105.) 

Subsection (1) creates a rebuttable presumption. A failure to satisfy the conditions 
of subsectior. (2) does not necessarily make the results of an analysis inadmissible; 
however, the presumption may not be applied and expert evidence interpreting the 
results will be required. Subsection (3), which has no equivalent in paragraph 258(1 )(c) 

of the current Code, makes the presumption inapplicable where the requirements of 
section 89 have not been fulfilled. 

Presumption 
relating to blood 
sample results 

Conditions for 
presumption to 
apply 

122. (1) In any proceeding in respect of a crime commit
ted under section 58 (operation of vehicle while impaired) of 
the proposed Criminal Code (LRC), where samples of a 
person's blood have been taken and analyzed in accordance 
with the conditions set out in subsection (2), 

(a) if the results of the analyses are the same, the concen
tration of alcohol in the person's blood at the time the 
crime was alleged to have been committed shall be 
presumed, in the absence of evidence to the contrary, to be 
the concentration determined by the analyses; and 

(b) if the results of the analyses are different, the concen
tration of alcohol in the person's blood at the time the 
crime was alleged to have been committed shall be pre
sumed, in the absence of evidence to the contrary, to be the 
lower of the concentrations determined by the analyses. 

(2) The conditions for the purposes of subsection (1) are as 
follows: 

(a) the blood samples were taken pursuant to a warrant or 
a request made by a peace officer under paragraph 
86(1)(a); 

(b) two samples of the person's blood were taken; 

(c) the samples were taken as soon as practicable after the 
crime was alleged to have been committed; 

(d) the first sample was taken not more than two hours 
after the crime was alleged to have been committed; 
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COMMENT 

(e) an interval of at least fifteen minutes passed between 
the taking of the samples; 

if) each sample was taken by a medical practitioner or a 
technician acting under the direction of a medical practi
tioner; 

(g) at the time each sample was taken, the individual tak
ing the sample divided it into two parts; 

(Il) both parts of each sample were received from the per
son directly into, or placed directly into, containers that 
were subsequenily sealed; 

(i) one part of each sample was retained to permit an anal
ysis to be made by or on behalf of the person; 

(j) an analyst made an analysis of one part of each sample 
that was contained in a sealed container; and 

(k) if an order to release one part of each sample has been 
made pursuant to section 115, that order has been 
complied with. 

Criminal Code, s. 258( I led) 

This section, which is similar to section 121, is designed in part to simplify para
graph 258( I ) (d) of the current Code. Subsection (1) sets out a presumption, similar to 
that in subsection 12 I (l), that applies to the results of analyses of blood if the condi
tions set out in subsection (2) are met. Although analysis of blood is considered to be 
more accurate than analysis of breath, paragraph 258(l)(d)'s provision that only one 
blood sample need be taken in order for the presumption to apply is changed. As with 
breath samples, two samples of blood must now be taken. IS3 The Code's requirement 
for a division of the blood samples, and the retention of one part of each divided sam
ple for possible testing by the accused, is retained. 

Paragraph (k) of subsection (2) rephrases subparagraph 258(1 )(d)(i) of the current 
Criminal Code so as to remove a possible problem in interpretation of the present pro
visions. As now worded, paragraph 258(l)(d) appears to allow the operation of the pre
sumption to be defeated if the accused does not seek the release of a retained sample 
within three months. 

153. See R.E. Erwin, Defense of Drunk Driving Cases: Criminal/Civil. vol. 2, 3d ed. (New York: M. Bender, 
1971) at 16-4 to 16-6, demonstrating the improvement in the probative value of evidence obtained if 
two samples are taken. 
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Proof of facts 
alleged in 
certificate 

DIVISION III 
CERTIFICATE EVIDENCE 

123. In any proceeding in respect of a crime committed 
under section 58 (operation of vehicle while impaired) of the 
proposed Criminal Code (LRC), each of the following certifi
cates is evidence of the facts alleged in the certificate without 
proof of the signature or the official character of the individual 
appearing to have signed the certificate: 

(a) a certificate of an analyst stating that the analyst has 
mad.e an analysis of a sample of an alcohol standard that is 
identified in the certificate and intended for use with a 
breath analysis instrument and that the sample of the stan
dard so analyzed is suitable for use with a breath analysis 
instrument; 

Criminal Code, s. 258(1)(f) 

(b) where samples of a person'!. breath have been taken 
pursuant to a request made by a peace officer under sec
tion 84 or paragraph 85(1)(a), a certificate of a technician 
stating 

(i) that the analysis of each of the samples has been 
made with a breath analysis instrument operated by the 
technician and ascertained by the technician to be in 
proper working order by means of an alcohol standard, 
identified in the certificate, that is suitable for use with 
a breath analysis instrument, 
(ii) the results of the analyses so made, and 
(iii) if the technician took the samples, 

(A) the time and place each sample was taken, and 
(B) that each sample was received from the person 
directly into a container or into a breath analysis 
instrument operated by the technician; 

Criminal Code, s. 258{ I )(g) 

(e) a certificate of an analyst stating that the analyst has 
made an analysis of one part of each sample of a person's 
blood that was contained in a sealed container identified in 
the certificate, the date and place it was analyzed and the 
result of the analysis; 

Criminal Code, s. 258(1)(i) 

(d) where samples of a person's blood have been taken 
pursuant to a warrant or a request made by a peace officer 
under paragraph 86(1)(a) or a request made by the person 
under subsection 89(2), a certificate of a medical practi
tioner or a technician, stating 

(i) that the medical practitioner or technician took the 
samples, 
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COMMENT 

(ii) the time and place each sample was taken, 
(iii) that, at the time the samples were taken, the medi
cal practitioner or technician divided each sample into 
two parts, and 
(iv) that both parts of each sample were received from 
the person directly into, or placed directly into, contain
ers that were subsequently sealed and that are identified 
in the certificate; 

Criminal Code. s. 258(1)(11) 

(e) where samples of a person's blood have been taken by 
a technician pursuant to a warrant or a reque,t made by a 
peace officer under paragraph 86(1)(a) or a request made 
by the person under subsection 89(2), a certificate of a 
medical practitioner stating that the technician was acting 
under the practitioner's direction; 

Criminal Code. s. 258(1)(11) 

if) where samples of a person's blood have been taken 
pursuant to a warrant or a request made by a peace officer 
under paragraph 86(1)(a) or a request made by the person 
under subsection 89(2), a certificate of a medical practi
tioner stating that before each sample was taken the prac
titioner was of the opinion that taking the blood sample 
would not endanger the person's life or health; and 

Crimillal Code. s. 258( 1)(11) 

(g) where samples of a person's blood have been taken 
pursuant to a warrant, a certificate of a medical practi
tioner stating that before each sample was taken the prac
titioner was of the opinion that the person was unable to 
consent to the taking of the blood sample because of a 
physical or mental condition resulting from the 
consumption of alcohol, the accident with respect to which 
the warrant was issued or an occurrence related to or 
resulting from the accident. 

Criminal Code. s. 258(1)(11) 

Section 123 reworks and simplifies paragraphs (e) through (i) of subsection 258(1) 
of the present Criminal Code. The provision allows certain evidence of analysts, tech
nicians and doctors to be given by certificates rather than personal appearance. The use 
of certificate evidence is appropriate, because routinely requiring the personal presence 
in court of analysts, technicians and medical practitioners would add little, if anything, 
to the probative value of their evidence, while causing inconvenience, creating difficult 
administrative problems and adding unnecessary complexity to trials. Therefore, pro
vided that the conditions established in this section are strictly observed (and provided 
~hat the proceeding is one "in respect of a crime committed under section 58 of our 
proposed Criminal Code ... "), secti{)n 123 continues to allow certificates to be used. 
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The ability to require the analyst, technician or doctor to attend for cross-examination, 
now provided by Criminal Code subsection 258(6), is preserved. (See subsection 
124(2).) 

Notice of 
intention to 
tender certificate 

Leave to 
cross-examine on 
certificate 

COMMENT 

124. (1) No certificate is admissible in evidence in a pro
ceeding unless the party intending to tender it has, before the 
proceeding, given to the other party reasonable notice of that 
intention and a copy of the certificate. 

(2) A party against whom a certificate is tendered may, 
with leave of the court, require the attendance of the medical 
practitioner, analyst or technician for the purpose of cross
examination. 

Crimillal Code, s. 258(6), (7) 

Section 124 reproduces the essence of subsections 256(6) and (7) of the current 
Criminal Code. The object of this provision is fairness. Since the accused is normally 
entitled to expect that there will be a right to cross-examine any witness who testifies 
for the Crown, fairness dictates that reasonable notice should be given of any intended 
derogation from that right. Upon being given such notice (together with a copy of the 
certificate) the accused who wishes to question the validity of the certificate may seek 
leave to have the witness attend at court for cross-examination. 
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PART FIVE 

ELECTRONIC SURVEILLANCE 

DERIVATION OF PART FIVE 
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Writs of Assistance and Telewarrants, Report 19 (1983) 

Electronic Surveillallce, Working Paper 47 (1986) 

Classification of Offences, Working Paper 54 (1986) 

Public and Media Access to the Criminal Process, Working Paper 56 (1987) 

Recodifying Crimillal Law, Report 31 (1987) 

Toward.a Unified Criminal COllrt, Working Paper 59 (1989) 

LEGIS LA nON 

Criminal Code, ss. 183-196 
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INTRODUCTORY COMMENTS 

Part VI of the present Code, entitled Invasion of Privacy, describes how private 
communications may be lawfully intercepted. The choice of this title is somewhat 
misleading because Part VI protects only one aspect of privacy. 

The Ontario Commission on Freedom of Information and Individual Privacyl54 has 
identified three sorts of privacy: territorial, personal and informational. Territorial pri
vacy is privacy in a spatial sense and involves the right to be free from uninvited en
tries or unwarranted intrusions into one's home. Privacy of the person protects the 
dignity of the person and encompasses freedom from physical assault. Privacy in ~he 
information context concerns a person's claim to control over personal information. 

The criminal law has for centuries protected certain privacy interests, for example, 
by limiting the police power to search a person's home and by forbidding murder and 
assault. Until recently, however, the Criminal Code did not protect the privacy interest 
inherent in a person's oral communications. In large part, this was because such protec
tion was unnecessary. It is only since the turn of this century that the technology has 
been developed by which private communications can be readily intercepted. ISS This 
development, in turn, has increased the public's awareness of the need to better protect 
privacy. Thus, in 1974, Parliament enacted what is now Part VI of the Criminal Code, 
which generally prohibits the interception, by means of a surveillance device, of private 
(generally oraJ) communications, subject to limited exceptions. In addition, advances in 
protecting privacy have been made in other areas of law. 156 

The present law on wiretapping mixes both crimes and procedural sections. The 
crimes set out in the present Criminal Code are: unlawful interception of a private com
munication (s. 184); unlawful disclosure of an intercepted private communication 
(s. 193); and unlawful possession, sale or purchase of a device knowing that its design 
renders it primarily useful to intercept surreptitiously a private communication (s. 191). 

Some procedural sections provide that a judge may authorize an interception of a 
privatl! communication. They cover: who may apply for the authorization; the grounds 
on which a judge may grant an authorization; the contents of an authorization; the time 
period for which an authorization is valid; and how an authorization may be renewed 
for a longer period. 

Other procedural sections cover: 
(a) the sealing in a packet of the documents in support of the application for an 

authorization; 
(b) the granting of emergency authorizations having a limited time span of up to 

thirty-six hours; 
(c) the admissibility of the intercepted private communications as evidence; 

154. The Report of the Commission on Freedom of Information and Individual Privacy, Public Govemmelll 
for Pril'ate People, vol. 3, Protection of Primcy (Toronto: The Commission, 1980) at 498-500. 

155. A.F. Westin, Prh'acy and Freedom (New York: Atheneum, 1970) at 330-349. 
156. See, e.g., the Quebec Charter of Humall Rights and Freedoms, R.S.Q., c. C-12, s. 5; the Privacy Act, 

S.C. 1980-81-82-83, c. 111, Sch. II; the Access 10 Illformation Act, S.C. 1980-81-82-83, c. Ill, Sch. r. 
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(d) the trial judge's power to order particulars of the private communication; 
(e) forfeiture of a surveillance device on conviction for unlawful possession of it 

or for unlawful interception of a private communication; 
(f) damages on conviction for unlawful interception or disclosure of a private 

communication; 
(g) annual reports made by the appropriate minister about the number of author

ized wiretaps; and 
(h) the notification of a person whose private communications were intercepted 

under an authorized wiretap. 

We have examined the present law on wiretapping in three previous publications. 
In Report 31 (at 72 to 74), we proposed crimes relating to the unlawful interception of 
private communications that were modelled largely, but not exclusively, on the present 
law. 157 Then. in Working Paper 47 on Electronic Surveillance, and Working Paper 56 
on Public and Media Access to the Criminal Process, we proposed numerous reforms 
to the present Code procedures. 158 These were designed to better protect the funda
mental value of privacy. Many of these changes are in this draft legislation. 

This draft legislation also takes into acc\)unt Supreme Court of Canada decisions 
that have examined the present wiretap law in light of the Canadian Charter of Rights 
and Freedoms. Most notable in this regard are the recent decisions of R. v. Dliarte 159 

and R. v. Wiggins,160 which ruled that an interception of private communications, even 
if made with the prior consent of a party to the communications who is a peace officer 
or an informer acting on behalf of the police, requires prior judicial authorization in 
order to meet constitutional requirements. 

The structure of this draft legislation is modelled on that found in other Parts of 
this Code, in particular Part Two (Search and Seizure). In the interest of clarity, this 
legislation uses simpler language and avoids cross-references wherever possible. 

However, there are four important matters that this legislation does not presently 
address. First, there are no provisions regulating the installation of optical devices. The 
extent to which the criminal law should prohibit or regulate the use of optical devices 
is an issue that requires further study. Second, the draft legislation contains no 

157. The Commission'~ proposed crimes are as follows: 
(a) intercepting a private communication without the consent of a party to it or without prior judicial 

authOIization; 
(b) entering private premises to install, service or remove a surveillance or optical device without the 

consent of the owner or occupier or without prior judicial authorization; 
(c) searching such premises while installing, servicing or removing the device; 
(d) using force against a person for the purpose of gaining entrance onto, or exiting from, such 

premises; and 
(e) possession of a device capable of being used to intercept a private communication. 

158. For other works examining the present law on electronic surveillance and offering proposals for reform, 
see S.A. Cohen, Invasion of Privacy: Police and Electronic Surveillance ill Call ada (Toronto: Carswell, 
1983); D. Watt, Law of Electronic Sun'eillance in Canada (Toronto: Carswell, 1979); D.A. Bellemare, 
L'ecollte electronique all Canada (Montreal: Les Editions Yvon Blais, 1981). 

159. [1990] I S.C.R. 30. 

160. [1990] I S.C.R. 62. 
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provisions on the admissibility of evidence. The rules governing the admissibility of 
evidence for the entire Code of Criminal Procedure will be studied separately later. We 
will determine in that study to what extent special admissibility provisions are needed 
in this context. Third, there are no provisions regarding the forfeiture of a surveillance 
device or the payment of damages when a person is convicted for some of these crimes. 
These issues will be explored more fully in forthcoming Parts of this Code dealing with 
remedies. Fourth, this legislation, like the present law, does not cover the interception 
of private communications made in the course of investigating a threat to the security 
of Canada. 161 

Definitions 

"federally 
designated" 
(desigl/(! par les 
autorites 
federales) 

"general 
interception 
clause" (clause 
d'interception 
d'applicarioll 
generale) 

"intercept" 
(intercepter et 
illlerception) 

"private 
communication" 
(COl1ll1lllllicatioll 
prh'ee) 

"provincial 
minister" 
(ministre 
provincial) 

CHAPTER I 
INTERPRETATION 

125. In this Part, 

"federally designated" means designated by the Solicitor Gen
eral of Canada for the purpose of applying for warrants 
under this Part 01' intercepting private communications 
under a warrant; 

Crimillal Code. ss. 185(1 lea). 186(5). (6). 188( I Ha) 

"general interception clause" means a clause in a warrant au
thorizing the interception of private communications of per
sons who are not individually identified or authorizing the 
interception of private communications at unknown places; 

"intercept", in relation to a private communication, means lis
ten to, record or acquire the contents, substance or meaning 
of the communication; 

Criminal Code. s. 183 

"private communication" means any oral communication or 
any telecommunication made under circumstances in which 
it is reasonable for a party to it to expect that it will not be 
intercepted by a person other than a party to the communi
cation, even if any party to it suspects that it is being inter
cepted by such a person; 

Working Paper 47. recs. 4, 5 
Criminal Code, s. 183 

"provincial minister" means, in the Province of Quebec, the 
Minister of Public Security and, in any other province, the 
Solicitor General of the province or, if there is no Solicitor 
General, the Attorney General of the province; 

16 J. Such interceptions continue to be governed by the Canadia/l Security Intelligence Service Act, R.S.C. 
1985, c. C-23. ss. 21-28. 
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"provincially 
designated" 
(designe par les 
autorites 
provinciales) 

"solicitor" 
(avocat) 

"surveillance 
device" 
(dispositif de 
surveil/ance) 

COMMENT 

"provincially designated" means designated by a provincial 
minister for the purpose of applying for warrants under this 
Part 01' intercepting private communications under a 
warrant; 

Criminal Code, ss. 185(1)(b), 186(5), (6), 188(I)(b) 

"solicitor" means, in the Provi.lce of Quebec, an advocate or 
notary and, in any other province, a barrister or solicitor; 

Criminal Code, s. 183 

"surveillance device" means any device capable of being used 
to intercept a private communication. 

Report 31, s. 65 
Working Paper 47, rec. 7 

Criminal Code, s. 183 

Section 183 of the present Code contains many terms, the meanings of which must 
be understood before an understanding of how private communications may be lawfully 
intercepted is achievable. Most of these terms are now set out in this interpretation 
section. 

Throughout this Part, the term "warrant" replaces the term "authorization" which is 
now employed in the Criminal Code. 162 This is consistent with our use of the term 
"warrant" throughout this Code. "Warrant" is a term that describes the authority, con
ferred on the police by judges or justices in the course of criminal investigations, to 
intrude on or invade privacy interests. Because there is no difference in terms of form 
or function between an "authorization" or a "warrant", in some places in this text the 
term "wlliTant" will be used instead of the term "authorization" in order to avoid the 
needless repetition of the two terms together. There is no reason to define a WlliTant to 
intercept private communications because its meaning will be clear from its use in other 
sections of this Part. 

The term "federally designated" is also new. It is part of a plan to set out more 
simply the power that the federal Solicitor General has under present Code paragraph 
185(1)(a) and subsection 186(5), respectively, to designate: (a) persons who may apply 
for authorizations (warrants) to intercept private communications; or (b) persons who 
may intercept private communications under authorizations (warrants). 

The term "general interception clause" is new. It is preferable to the pejorative 
term "basket clause" that is in common usage in discussions of the wiretap law. The 
general rule is that an authorization to wiretap should identify the persons whose pri
vate communications are to be intercepted under it or name the specific place or places 
where those private communications are to be intercepted. However, under the present 
law and, indeed, under this legislation, an authorization can, subject to certain 

162. It is of interest to note that the Canadian Security Intelligence Service Act, supra, note 161, also 
employs the term "warrant" in preference to the Criminal Code term "authorization." 
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limitations, contain a "basket" clause allowing either the interception of "unknown" 
persons or the interception of private communications at any unspecified place that a 
known person resorts to or uses. (This latter basket clause is sometimes referred to as 
an "itinerant interception clause.") 

The term "intercept" has a definition similar to that in the present Code. 

The term "provincial minister" is new. It describes the provincial minister who is 
responsible for the conduct of police forces within each province. The purpose of this 
definition is to clarify the present law. The present Code, in paragraph 185(1)(b) and 
subsection 186(5), sets out the authority of the Attorney General of a province person
ally to designate agents who may apply for an authorization to intercept private com
munications and who may intercept private communications under warrants. By section 
2 of the present Code, the provincial Attorney General may be the Attorney General or 
the Solicitor General. This is ambiguous where, as in Ontario, a province has both an 
Attorney General and a Solicitor General. I63 At the stage when an application to inter
cept a private communication is made, the aim is to investigate the impending or actual 
commission of a crime. Therefore, the minister responsibie for choosing these agents 
should be the minister responsible for the investigation of crimes, rather than the 
minister responsible for prosecuting crimes. 

The term "provincially designated" is to be read with the term "provincial 
minister." 

The definition "private communication" has been significantly altered from that ap
pearing in the current Code. The present definition focuses on the expectation of the 
originator of a private communication that the communication will not be listened to by 
any person other than the intended recipient. l64 This definition has created problems, 
since its effect is to break a conversation between two people into a series of private 
communications. The interpretation clause presented here avoids this somewhat artifI
cial distinction. Instead of referring to the reasonable expectation of privacy of the 
"originator" of the communication, it makes a communication private if it is made 
under circumstances in which it is reasonable for a "party" to expect that it will not be 
intercepted by someone other than a party. The effect is to clarify that a private com
munication means not the individual statements that together make up a conversation, 
but the conversation as a whole. 

Further, this interpretation clause more clearly adopts an objective test to deterr:line 
if the communication is private. Despite the reference in the present definition to the 
originator's reasonable expectation of privacy, the case law focuses initially on the 
originator's subjective expectation of privacy. The person must first be found to have a 
subjective expectation of privacy before a determination may be made as to whether 
that expectation is objectively reasonable. 165 Specifically, this raises the issue of 

163. Quebec recently changed the title of its Solicitor General to the Minister of Public Security. This change 
came into effect by the Deeret Concernant Ie Min/stre et Ie Minim'e de la secU/·ite Publique (1988), 
120 G.O. II, 4704. 

164. See Goldman v. The Queen, [1980] I S.C.R. 976. 

165. R. v. Sanelli (1987), 38 C.C.C. (3d) 1 (Ont. C.A.), appeal dismis~ed on other grounds by the Supreme 
Court of Canada in R. v. Duarte, supra, note 159. 
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whether a suspicion, held by one party to a private communication, that the communi
cation is being intercepted should be allowed to defeat any claim to a reasonable ex
pectation of privacy. The danger in requiring a subjective expectation of privacy as an 
initial threshold to be met is that it permits the subjective fears of a person to erode any 
reasonable expectation of privacy. For example, if the government were to announce 
tomorrow that it would monitor all private communications to discover who intended to 
commit crimes, it would then be possible to argue that no one could reasonably expect 
that telephone conversations are private. To prevent such a result, this interpretation 
clause clearly provides that a reasonable expectation of privacy is not made unreason
able "even if one party to the communication suspects that the communication is being 
intercepted." 

The definition "solicitor" is identical to that in the present Code. 

The term "surveillance device" replaces the definition "electro-magnetic, acoustic, 
mechanical or other device" found in the present Code. While many elements of the 
present definition are retained, our term is broader. Hearing-aids are no longer ex
cluded. The ordinary 'Jse of hearing-aids would not be a crime. However, if a hearing
aid were used purposdy to intercept a privatr communication surreptitiously, that act 
would be criminal under section 66 of our proposed Criminal Code. 

One term, defined in the present Code, that is not defined here is "sell." The defi
nition of this term aids in the >terpretation of present section 191, creating the crime 
of possessing, selling, or purchasing a surveillance device. (Selling such a device 
amounts to the furthering or attempted furthering of the crime of unlawful possession 
of a surveillance device under paragraph 84(b) of our proposed Criminal Code.) 

Interception with 
consent 

COMMENT 

CHAPTER II 
INTERCEPTING PRIVATE COMMUNICATIONS 

WITHOUT A WARRANT 

126. A peace officer Ol' agent of a peace officer may, by 
means of a surveillance device, intercept a private communica
tion without a warrant if all the parties to the communication 
consent to the interception. 

Both the present Code, in section 184, and our proposed Criminal Code, in subsec
tion 66(1), make the interception of private communications by means of a surveillance 
device a crime. However, one broad and noteworthy exemption from criminal liability 
provides that it is not a crime to intercept communications in this way if the intercep
tion is made with the consent of a party to the private communication. 

A separate issue from that of criminal liability, however, is that of the admission 
in evidence of private communications that have been obtained by means of an inter-
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ception by a single party impliedly consenting to the interception of the communica·· 
tions. Here, one important aspect of our legislative scheme should be noted. We do not 
seek to regulate interceptions of private communications made by a party who is a 
private citizen acting independently and without police involvement. Our legislative 
scheme regulates only the activities of state officials seeking to employ electronic 
surveillance techniques in the investigation of crime. 

Until recently, the Criminal Code provided for a course of action whereby, if a 
surreptitious interception of private communications was to be made by a party at the 
behest of the police, there was no need to go before a judge to obtain an authorization 
to wiretap. This meant that the police had a largely unfettered discretion as to how and 
when to intercept the private communications. Although this state of affairs has 
persisted for many years, it was, on occasion, criticized: 

Judicial review and control over the official resort to electronic surveillance tech
niques and technology lies at the very core of the legislation. Consent, in the legis
lation as presently structured, is a vehicle whereby judicial oversight may be 
avoided. As such it has from the outset possessed a clear potential for exploitation 
and abuse. It has been alleged that these statutory provisions "encourage the police 
to use 'consenting agent provocateurs' under a tacit grant of immunity from prose
cution." The consent provisions allow for ex post facto validation of unauthorized 
electronic eavesdropping and as such are inconsistent with the overall scheme of the 
legislation.166 

These criticisms have been given apparent approval by the Supreme Court of Can
ada in the cases of R. v. Duarte'67 and R. v. Wiggins. '68 These cases hold that the sim
ple consent of one party to the interception 0f his or her private communications cannot 
serve as a device for bypassing the need to obtain prior judicial approval in the form of 
an authorization. Failure to obtain the necessary authorization constitutes unreasonable 
sertrch and seizure under section 8 of the Charter. 

Our draft legislation conforms to the holding in Duarte and Wiggins, and addresses 
a number of important policy implications raised by those cases. Section 126 answers 
the policy question, When maya peace officer or an agent of a peace officer intercept 
private communications by means of a surveillance device without having to obtain a 
warrant? The answer is that this is permissible if all parties to the private communica
tions consent to their interception. If an interception by means of a surveillance device 
is sought to be made with the consent of just one party to the communications, a 
warrant must first be obtained, subject to the limited exception set out in section 127. 
The requirements for obtaining a warrant are set out in Chapter III of this Part. 

Interception to 
protect life or 
safety 

127. A peace officer may, without a warrant, use a surveil
lance device to listen to but not record a private communica
tion to which a peace officer or agent of a peace officer is a 

166. Cohen,lnvasion of Privacy, supra, note 158 at 176-177. See also O. Killeen, "Recent Developments in 
the Law of Evidence" (1975) 18 C.L.Q. 103 at lOS. 

167. Supra, note 159. 

168. Supra, note 160. 
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COMMENT 

party if it is reasonable to believe that the life or safety of the 
officer or agent may be in danger. 

In the cases of Duarte and Wiggins, the Supreme Court of Canada rejected consent 
interceptions of private communications made in the absence of a prior judicial warrant. 
According to the Court, the surreptitious recording by the state of a person's private 
communications is an unjustifiable invasion of privacy. In both cases, the avowed pur
pose of the surreptitious interceptions was to obtain reliable evidence of the commission 
of a crime. 

However, the Supreme Court did not consider in the cases before it the possibility 
that it might on occasion prove necessary to listen to private communications, not for 
evidentiary purposes, but in order to protect the life or safety of an undercover peace 
officer or an informer. This might occur, for example, where a peace officer is working 
undercover to investigate the activities of drug traffickers and a meeting is suddenly 
arranged between the officer and the traffickers. This is a highly dangerous circum
stance that might emerge without sufficient time to arrange for the obtaining of a judi
cial warrant. In our view, in such emergency circumstances, legitimate concern for the 
peace officer's safety should preclude the need to obtain a warrant, in order to monitor 
for protective reasons the conversations between the undercover operative and the drug 
traffickers. However, the section is carefully drafted to be consistent with the concern 
for privacy expressed by the Supreme Court. The authority to intercept is restricted here 
to one kind of interception only - that of listening to the private communications. There 
is no authority to record the communications. For this, a warrant is required, since the 
purpose of recording communications is evidentiary and not protective. (As noted pre
viously, rules governing the admission of evidence - and a rule will be required here -
will be examined separately in a future volume of this Code.) 

Federal applicant 

CHAPTER III 
WARRANT TO INTERCEPT 

PRIVATE COlVIMUNICA. TIONS 

DIVISION I 
GENERAL RULE FOR WARRANTS 

1. Application for Warrallt 

128. (1) A federally designated agent designated in writ
ing personally may apply for a warrant to intercept, by means 
of a surveillance device, a private communication if the crime 
under investigation is one in respect of which proceedings may 
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Provincial 
applicant 

COMMENT 

be instituted at the instance of the Government of Canada and 
conducted by or on behalf of the Attorney General of Canada. 

Criminal Coc/e, s. 185(1 )(a) 

(2) A provincially designated agent designated in writing 
personally may apply in the province of designation for a war
rant to intercept, by means of a surveillance device, a private 
communication if the private communication is to be inter
cepted in that province and the crime under investigation is 
one in respect of which proceedings may be instituted at the 
instance of the government of a province and conducted by or 
on bebalf of the Attorney General of a province. 

Working Paper 47, rec. 20 
Criminal Coc/e, s. 18S(I)(b) 

This section sets out the general rule as to who may apply for a warrant to inter
cept a private communication by means of a surveillance device. It is modelled in large 
part on the procedure set out in paragraphs 185(1)(a) and (b) of the present Code, albeit 
with necessary changes. 

Subsection (1) focuses on the "federally designated agent," that is, an agent desig
nated in writing personally by the Solicitor General of Canada. Such an agent may 
apply for a warrant so long as the crime in relation to which the application is sought 
may be prosecuted by the federal Attorney General. 

Subsection (2) tocuses on the "provincially designated agent," that is, an agent des
ignated in writing personally by (in Quebec) the Minister of Public Security or (in any 
other province) the Solicitor General or otherwise the Attorney General. It is designed 
to fill a major gap in the present law. As we noted in Working Paper 47, the wording 
of present paragraphs 185(1)(a) and (b) permits provincial authorities to apply for an 
authorization only when a crime is being committed or was committed in the province 
in which the application was sought. However, there is no power enabling provincial 
authorities to apply for an authorization to intercept a private communication in their 
province where the crime is being committed in another province, even though the sus
pects are living in their province. 169 Subsection (2) implements Recommendation 20 of 
Working Paper 47 (at 34) that remedies this problem. 

These two subsections alter the present law in another way. Since it is unlikely that 
a responsible minister would ever personally apply for a warrant (although the Code 
presently allows such personal applications), these subsections state that only the agents 
whom the minister designates may bring applications. 

Manner of 
making 
application 

129. (1) An application for a warrant shall be made 
unilaterally, in person and in private, orally or in writing. 

169. Working Paper 47 at 33. 
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Form of written 
application 

COMMENT 

(2) An application in writing shall be in the prescribed 
form. 

Working Paper 47. rec. 18 
Criminal Code, s. 185(1) 

To understand the warrant application procedure that governs wiretaps, it is neces
sary to read these provisions with the application procedures for other warrants set out 
in sections 10 to 12. These procedures relate to the evidence to be heard or received at 
the application, the recording of evidence and the procedure on issuing a warrant after 
an application has been made by telephone or other means of telecommunication. 

Section 129, to some extent, changes the present Code's application procedures for 
regular authorizations under Part VI. Currently, applications must be made in writing. 
In this legislation, consistent with the approach adopted in Part Two (Search and Sei
zure), Part Three (Obtaining Forensic Evidence) and Part Four (Testing Persons for 
Impairment in the Operation of Vehicles), electronic surveillance warrant applications 
may be made either orally or in writing. Because there will be a record made of the 
application in all cases,170 there is no need to require these applications to be in writing. 
However, where an application is made in writing it must be in the prescribed form. 

Applications for wiretap warrants would generally be made in person to the judge. 
Under our regime, "telewarrant" applications are not ordinarily permitted. (The only 
time such applications are allowed is when a warrant is urgently needed. This 
eventuality is dealt with in section 160.) 

Place of 
application 

COMMENT 

130. An application for a warrant shall be made to a 
judge of the province in which the private communication is to 
be intercepted. 

Criminal Code. s. 185(1) 

This provision has two salient aspects. First, an application must be made to a 
judge, not to a justice of the peace. The judge would be a judge of the proposed Uni
fied Criminal COUlt. l71 Second, the application may be made to any judge in any prov
ince in which the private communication is to be intercepted. 

Presentation of 
application 

Contents of 
application 

170. See s. 11. 

131. (1) The application shall be presented by the appli
cant, and its contents shall be sworn by a peace officer. 

(2) The application shall disclose 

171. See Working Paper 59. 

127 



128 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation, and the facts and 
circumstances of that crime and their seriousness; 

(d) the type of private communication to be intercepted; 

(e) a general description of the means of interception to be 
used; 

(f) the names of all persons whose private communications 
are to be intercepted or, if the names cannot be ascer
tained, a description or other means of identifying those 
persons individually or, if that is not possible, the class of 
those unidentifi2d persons; 

(g) the places, if known, at which the interception would 
occur; 

(/z) whether any privileged communications are likely to be 
intercepted; 

(i) the grounds for believing that the interception may 
assist in the investigation of the crime; 

(j) the period for which the warrant is requested; 

(k) any other investigative method that has been tried 
without success or, if no other method has been tried, the 
reasons why no other method is likely to succeed or why 
the urgency is such that no other method is practicable; 

(l) a list of any previous applications for a warrant in re
spect of the same crime and the same persons or class of 
persons indicating the date each application was made, the 
name of the judge who heard each application and whether 
each application was withdrawn, refused or granted; 

(m) if the applicant requests authority to make a surrepti
tious entry to install, service or remove a surveillance 
device, 

(i) why the entry is required and why other less 
intrusive means of installation, service or removal are 
unlikely to be effective, and 
(ii) the place where the entry would be made; and 

(n) if the applicant requests an assistance order referred to 
in section 139, the nature of the assistance required. 

Working Paper 47, rees. 24, 33,40 
Criminal Code, s. 185( I) 



COMMENT 

Under subsection 185(1) of the present Code, the application made by the desig
nated agent is a separate document from the affidavit that is sworn by a peace officer 
or public officer in support of the application. Under our proposed Code, however, the 
application itself, rather than any accompanying affidavit, becomes the primary means 
by which to present evidence that supports the issuance of a warrant. Subsection (1) 
provides that the contents of the application must be sworn by a peace officer, and only 
appropriate designated agents may actually present the application. In addition, we pro
pose that only a "peace officer" (a more restricted category than a "public officer") may 
swear to such contents. 172 

Subsection (2) states what the application must disclose. Paragraphs (a) and (b) are 
self-explanatory. Paragraph (c) replaces paragraph 185(1)(c) of the current Code which 
requires that the application disclose "the facts relied upon to justify the belief that an 
authorization should be given together with particulars of the offence." This is too am
biguous. The issue is not whether the peace officer believes that a warrant should be 
issued. It is whether the peace officer has provided sufficient information to satisfy the 
judge that a warrant should be granted. Critical to this issue are the facts and circum
stances of the crime under investigation, and how serious the particular crime is, given 
those circumstances. 

The other paragraphs in subsection (2) require other relevant information that 
enables the judge to decide whether to issue the warrant. 

Paragraph 185(1)(e) of the present Code, which states (among other things) that the 
police should give the names (if they know them) of persons whose private communi
cations they want to intercept, has been altered somewhat for greater clarity. OUf para
graph if) , instead of referring to "known" persons, refers to persons who can be 
identified by any means, such as by name or description. It is designed to avoid the 
confusion inherent in talking, as the case law pertaining to the present Code provision 
does, about "known" unknown persons.173 Paragraph if) also refers specifically to a 
class of unidentified persons. This phrase is designed to describe those who fall within 
a general interception clause (i.e., a basket clause) as to persons. 

Paragraphs (d), (e), (g) and (i) continue the law as set out in paragraphs 185(1)(d) 
and (e) of the present Code. It should be noted that paragraph (e) takes an additional 
meaning where a warrant is being asked for in situations in which has consented to the 
interception of the private communications. Here, it is our view that the "general de
scription of the means of interception to be used" should include not only the type of 
device to be used in order to carry out the interception, but also the fact that a party to 
the communications has consented to the interception. 

172. By s. 10(1) of this Code, the peace officer can swear to the contents of the application on information 
and belief. 

173. See S.D. Frankel, "The Relationship of 'Known' and 'Unknown' Persons to the Admissibility of Inter
cepted Private Communications" (1978-79) 21 C.L.Q. 465; M. Rosenberg, "Chesson: Implications for 
Privacy in the Supreme Court's Latest Plunge into the Unknown of Wiretap Law" (1988), 65 C.R. (3d) 
211. 
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Paragraph (h) is new. The present law, in subsections (2) and (3) of section 186 of 
the Code, sets out a procedure to protect privileged communications between solicitor 
and client. This, however, raises a question of policy. Should other privileged commu
nications also be protected, assuming that the issuing judge is satisfied that a valid 
ground of privilege is engaged? We have decided that they should be. Accordingly, to 
alert the judge that a question of privilege may arise, the application should, if circum
stances warrant it, contain a statement that privileged communications are likely to be 
intercepted. The measures that a judge may take to prevent the interception of privi
leged statements is addressed in later sections. 

Paragraph (j) continues the present law set out in paragraph 185(1)(g) of the Code. 

Paragraph (k), with minor wording changes, continues the present law set out in 
paragraph 185(1)(h) of the Code. 

Paragraph (I) continues the present law set out in paragraph 185(1)(1) of the Code 
with one important change. It is now clearly worded so as to require the applicant to 
disclose whether each previous relevant application was allowed, rejected or withdrawn, 
in order to afford better judicial accountability. 

Paragraph (m), in the main, is new. 174 It relates to the power of a judge expressly 
to grant the police, in a warrant to intercept, authority to enter a place surreptitiously to 
install, service or remove a surveillance device. This power is more fully described and 
justified in section 138. We believe it to be desirable that this power of entry be subject 
to restrictions similar to those imposed on the power to intercept private communica
tions. In order to obtain the authority to enter for purposes of installing, servicing or 
removing a surveillance device, the applicant must now provide the judge with all rel
evant information at the time of application. 

Paragraph (n) is also new. Working Paper 47 had recommended that a judge be 
able to order that any person provide reasonable assistance to the police in order to 
accomplish the interception pursuant to the warrant. 175 This recommendation now finds 
expression in section 139 of this Part. To give effect to this proposal, the applicant 
would, at the time of application, specify what kind of assistance is required, so that th'! 
judge would have information available to him or her upon which to make this order. 

Procedure on 
hearing 
application 

Grounds for 
issuing warrant 

132. Sections 10 and 11 apply to an application for a war
rant under this Division. 

Criminal Code, s. 185(1) 

2. Issuance of Warrant 

133. (1) A judge may, on application, issue a warrant au
thoriz!ng the interception of a private communication by means 
of a surveillance device if the judge is satisfied that 

174. See, in this regard, Working Paper 47, rec. 31 at 48. 

175. Recommendation 75 at 95. 
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Undercover 
investigation 

COMMENT 

(a) there are reasonable grounds to believe that 
(i) a crime punishable by more than two years' im
prisonment, or a conspiracy to commit, an attempt to 
commit, a furthering of or an attempted furthering of 
such a crime, has been or is being committed, and 
(ii) the interception of the private communication will 
assist in the investigation of the crime; 

(b) other investigative methods have been tried without 
success, no other method is likely to succeed or the urgency 
is such that no other method is practicable; and 

(c) it would be in the best interests of the administration of 
justice, having regard to the seriousness of the facts and 
circumstances of the crime under investigation. 

(2) The judge shall not refuse to issue a warrant on the 
basis that a peace officer or an agent of a peace officer will be 
a party to the communication. 

Working Paper 47, recs. 19,21 
Criminal Code, s. 186(1) 

Subsection 133(1) sets out the things in respect of which a judge must be satisfied 
before issuing a warrant. As already noted, the requirement to obtain a warrant now 
generally applies to surreptitious interceptions made with the consent of a party to the 
private communications, where the party is a peace officer or an agent of a peace 
officer. 

Paragraph (a) changes the present law in two major ways. The first change is seen 
in subparagraph (l)(a)(i). It replaces the definition "offence" in section 183 of the pres
ent Code. One of the most perplexing tasks, when trying to understand the present 
wiretap legislation, is to discern an underlying principle justifying the long list of 
wiretappable crimes. 176 

Our Working Paper 47, while accepting most of this list of crimes, criticized and 
urged the deletion of the organized crime definition (i.e., "part of a pattern of criminal 
activity ... ") on the ground that it adds little to the established definition of conspir
acy. It also recommended that some of the present crimes be deleted from the list (e.g., 
advocating genocide), while some new crimes be added to it (e.g., criminal interest 
rate). 177 

176. "Offence" under s. 183 of the Code is now defined as including numerous Criminal Code crimes rang
ing from high treason to pool-selling and some non-Code crimes such as trafficking (under the Narcotic 
Colltrol Act, supra, note 21) and spying (under the Official Secrets Act, R.S.C. 1985, c. 0-5). It also 
applies to any crime under the Code for which a punishment of five years or more in jail may be 
imposed or a crime in s. 20 of the Small Loans Act, R.S.C. 1970, c. S-11 where "there are reasonable 
grounds to believe [that the crime) is part of a pattern of criminal activity planned and organized by a 
number of persons acting in concert." Finally, it also applies to conspiracy, attempt, being an accessory 
after the fact or counselling in relation to these crimes. 

177. Working Paper 47, recs. I to 3 at 16. 
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Subparagraph (l)(a)(i) is based on a simpler, equally sound policy. It dispenses 
with the need to adopt a long list of crimes. This limit on the crimes for which a 
warrant may be obtained is largely adapted from the Commission's plan for the classi
fication of offences. 17s 

The second change is seen in subparagraph (l)(a)(ii). It sets out the condition that 
an interception may only be authorized if it is reasonably believed that the interception 
wiII assist in the investigation of the crime. This marks a change from both the present 
statutory law and the recommendations in Working Paper 47. 

The present law was clarified in the seminal case of R. v. Finlay and Grellette. 179 

The "will assist" standard was first articulated in that case by Martin, J.A., in the con
text of a constitutional challenge to tnen Part IV.l (now Part VI) of the Code, based on 
an alleged violation of section 8 of the Charter (unreasonable search or seizure). In 
Finlay, the validity of the impugned Code provision (allowing an authorization to be 
granted if, among other things, the judre to whom the application is made is "satisfied 
... that the granting of the authorization would be in the best interests of the adminis
tration of justice to do so ... ") was upheld. Speaking for the Court, Martin J.A. ex
pressed the view that this Code provision imports "at least" the American Title III 
standard of "reasonable ground [probable cause] to believe that communications con
cerning the particular offence will be obtained through the interception sought,,,ISO a 
standard that he appeared to equate with the "will assist" standard. lSI 

Thus, our statutory formulation in subparagraph (a)(ii), employing the "will assist" 
criterion, now corresponds with the entrenched common law standard. 

The standard articulated in subparagraph (a)(ii) also seeks to clarify some of the 
ambiguity with respect to basket clauses (what we refer to as "general interception 
clauses") that was engendered by the recent Supreme Court of Canada decision in R v. 
Chesson. 182 To appreciate the significance of the proposed reform, it is first necessary 
to say a few words about these clauses and the interception of the communications of 
unknown persons. In Chesson, the Court had ruled that the communications of one par
ticular accused, gathered under the ostensible authority of a basket clause allowing the 

178. Supra, note 108. The punishment for attempting, conspiring or attempted furthering may be imprison
ment for less than two years. By virtue of the proposals at 45-46 of Report 31, the maximum penalty 
for such conduct would be one-half the penalty for the complete crime. 

179. (1985) 48 C.R. (3d) 341 (Ont. C.A.) 

180. Ibid. at 366. 

181. Ibid. These formulations have now been approved by the Supreme Court of Canada in the recent case 
of R. v. Duarte, supra, note 159 at 45, where La Forest, 1., per majority, summarizes the Filliay stan
dard as requiring the issuing judge to be "satisfied that there are reasonable and probable grounds to 
believe that an offence has been, or is being, committed and that the authorization sought will afford 
evidence of [the] offence." 

182. [1988] 2 S.C.R. 148. 
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interception of communications of "unknown persons,,,183 were inadmissible as evidence 
against her because she had not been specifically named in the authorization. According 
to the Court, she should have been named in it because her identity was known to the 
police and because the police were aware, when applying for the authorization, that the 
interception of her private communications in the circumstances "might" (not would) be 
of assistance in the investigation of the crime. 

Superficially, since the applicant was successful in challenging the admission of the 
intercepted conversations, the decision in Chesson seems to protect individual rights. 
However, the decision has been criticized for the standard it was thought to have set on 
authorizing interceptions. This standard, it has been argued, is too low. 184 In Chesson, 
the Court seemingly held that the interception of private communications can be author
ized where it is possible that the interception "may" provide evidence. 

There is some question as to whether the critics are correct in their reading of 
Chesson. The Court's reference to the "may assist" standard may have been limited 
simply to an assertion of what an applicant must disclose when seeking an authoriza
tion, rather than to the standard that a judge must address when granting an authoriza
tion. In any event, in our view there is sufficient uncertainty to justify clarification and 
reform. Our standard for the issuing judge in subparagraph (a)(ii) is higher than that 
which the critic~ have attacked as (he creation of the Court in Chesson. ISS As in other 
areas of police powers, judicial grants of power to the police should be based on a 
reasonable probability of criminal activity, not on a mere sllspicion or possibility of 
such activity. Thus, subparagraph 133(1 )(a)(ii) requires that the judge be satisfied that 
there are reasonable grounds to believe that the interception of the private communica
tion will assist in the investigation of the crime. 

183. Lawfully to authorize the interception of the private communications of an "unknown" person, a warrant 
must contain a specific clause allowing such interception. For example, a warrant may state that inter
ceptions may be made of the private communications of "any other persons" residing at the specific 
addresses set out in it. This clause is commonly called a "basket clause" and under this legislation is 
referred to as a "general interception clause." The case law has had to S0l1 out the extent to which these 
basket clau!.es are valid. A major issue is whether a basket clause can be used only to intercept the 
private communications of "known unknowns", i.e .. persons who are known to exist but whose identity 
is unknown. In R. v. Salllso/l (1983), 36 C.R. (3d) 126 (Ont. C.A.) it was held that basket clauses should 
not be restricted in this manner and could be used to intercept the private communications of persons of 
whose existence the police later became aware. 

184. See Rosenberg, supra, note 173. 

185. Note that this standard is a lower one than that proposed in Working Paper 47. There we recommended 
(in recs. 26 and 27 at 42) that an interception of private communications authorized by a judge should 
be restricted to occasions when it is reasonably believed that the interception may assist the investiga
tion of the crime by reasons of the person's "involvement" in the crime. In fact, the Commission force
fully argued that a lower standard may violate Canada's obligations under the /memariollal COl'ella/lt 011 

Civil alld Political Rights and even sections of the Calladiall Charter of Rights alld Freedoms. (See 
Working Paper 47 at 35.) However, this point was made in discussing minimization. Such concerns are 
addressed in s. 140 of this legislation, which proposes a list of conditions that a judge may impose in 
order to better ensure that only relevant private communications will be intercepted. However, a prob
lem was identified with respect to the term "involvement." Consultants pointed out that this test was too 
narrow since there may be occasions when private communications should be intercepted even though 
the person is not involved in committing a crime. For example, the person could be an innocent agent 
passing on or receiving information from a person involved in the crime. 
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Subparagraph l33(1)(a)(ii) restricts the scope of basket or general interception 
clauses. It applies the same standard for obtaining a warrant in relation to "unknown" 
persons (for greater clarity, referred to in this draft as unidentified persons) as for 
"known" persons (referred to now as identified persons) - i.e., whether interception of 
the private communications will assist in the investigation of the crime. This means that 
an unidentified person must be someone whose existence is known to the police at the 
time of the application, not someone whose existence the police later become aware of. 
This in effect accepts the reasoning of Judge Borins of the Ontario District Court in R. 
v. Samson (No.4), 186 in preference to the position articulated by the Ontario Court of 
Appeal 18

? when reversing that decision. 

Paragraph (l)(b) continues the present law set out in paragraph 186(l)(b) of the 
Code. 

Paragraph (l)(c) is based on paragraph 186(l)(a) of the Criminal Code, which pro
vides that the judge can authorize the interception if satisfied "that it would be in the 
best interests of the administration of justice to do SO.,,188 In Working Paper 47,189 we 
observed that, given the wide range of crimes for which an authorization may be ob
tained, authorizations should not be granted in relation to minor manifestations of those 
crimes. Paragraph (1 )(c) is consistent with this policy. In considering whether or not it 
would be in the best interests of the administration of justice, the judge is directed by 
this paragraph to have regard to the seriousness of the facts and circumstances of the 
crime under investigation. In effect, the issuing judge must determine, in each case, 
whether the interest in protecting society from harmful criminal activity outweighs the 
interest in protecting the privacy of the individual. 

Subsection 133(2) addresses a possible interpretation difficulty that may arise 
where a warrant is applied for in circumstances in which a party is prepared to consent 
to the interception of private communications. One arguable interpretation of subsection 
l33(1) is that the grounds set out there effectively preclude obtaining a warrant to in
tercept in those circumstances. It may be argued that, where the police have a consent
ing party, they will be unable to obtain a judicial authorization to tap because under the 
legislation other investigative techniques (i.e., the use of unwired or untapped infor
mants) will not have been tried or failed. In our view, the mere fact that a peace officer 
or an agent is a party to the private communications should not preclude the issuance 

186. (1982), 37 O.R. (2d) 26 (Co. Ct). 

187. Supra, note 183. 

188. In R. v. Filliay alit! Grellette, supra, note 179 at 366, Martin, lA. discussed this standard in the follow-
ing terms which also explain our use of the same phrase in this legislation: 

"The judge must ... be satisfied that the granting of the authorization would be in the 'best inter
ests of the administration of justice.' The language used by Parliament, as previously indicated, re
quires the judge to balance the interests of effective law enforcement against privacy interests and, 
in my view, imports at least the requirement that the judge must be satisfied that there is reasonable 
ground to believe that communications concerning the particular offence will be obtained through 
the interception sought. The 'particular offence,' of course, includes the inchoate offences of con
spiracy, attempt or incitement to commit the offence." 

189. Recommendation 19 at 32-33. 
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of a warrant. Subsection 133(2) is designed to prevent needless litigation over this point 
of interpretation. 

Office of solicitor 

COMMENT 

134. A judge shall not issue a warrant to intercept a pri
vate communication at the oftice of a solicitor or any place 
ordinarily used by a solicitor for the purpose of consulting with 
clients, unless the judge is satisfied, in addition, that there are 
reasonable grounds to believe that the solicitor or any of the 
solicitor's partners, associates or employees 

(a) is or is about to become a participant in the crime 
under investigation; or 

(b) is the victim of the crime under investigation and has 
requested that the interception be made. 

Criminal Code, s. 186(2) 

See the comment to section 135. 

Home of solicitor 

COMMENT 

135. A judge shall not issue a wan'ant to intercept a pri
vate communication at the home of a solicitor, unless the judge 
is satisfied, in addition, that there are reasonable grounds to 
believe that the solicitor or any member of the solicitor's 
household 

(a) is or is about to become a participant in the crime 
under investigation; or 

(b) is the victim of the crime under investigation and has 
requested that the interception be made. 

Criminal Code, s. 186(2) 

The power to intercept private communications has the serious potential to erode 
the protection provided by the law of solicitor-client privilege. This important privilege 
safeguards the confidentiality of communications made between lawyers and their 
clients. 

Subsection 186(2) of the present Code takes special measures (repeated here in 
paragraphs 134(a) and 135(a)) to protect solicitor-client privilege. To ensure clarity, we 
have divided the Code provision into two parts. Paragraph 134(a) deals with intercep
tions of private communications at a solicitor's office or any place ordinarily used by a 
solicitor for the purpose of consulting with clients. Paragraph 135(a) deals with inter
ceptions of private communications at a solicitor's home. In both cases, there is 110 

protection available to a solicitor who is involved in committing the crime under inves
tigation. 
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Paragraphs 134(b) and 135(b) are new. They are added as a result of the general 
requirement that a warrant be obtained even when a party to the private communica
tions consents to their interception. Without this provision it would be impossible for a 
lawyer to obtain the assistance of the police to wiretap or trace an extortionist's tele
phone calls or other communications. Thus, paragraphs 134(b) and 135(b), in a care
fully drafted manner, allow the police, at the request of a lawyer who is the intended 
victim of a crime, to obtain a warrant to intercept private communications at the office 
or home of the lawyer. 

It should be noted that section 140 permits a judge to impose minimization condi
tions. In the context of wiretaps at a lawyer's office or home, we expect that a judge 
would impose conditions to minimize the intrusions so that, as much as possible, the 
interception of private communications would be restricted to relevant communications. 
For example, one condition which could be imposed is live-monitoring, which is 
explained in the comment to section 140. 

Unknown places 

COMMENT 

136. A judge shall not issue a WRl-rant to intercept private 
communications at unknown places, unless the person whose 
private communications are to be intercepted is individually 
identified in the warrant. 

Working Paper 47. rec. 29 

The courts, in the absence of statutory guidance, have had to struggle to place 
effective limits on an "itinerant interception" clause. This is a basket clause that permits 
the interception of private communications at places other than those specifically named 
in the warrant - i.e., at any place used by or resorted to by the person whose private 
communications may be intercepted pursuant to the warrant. The courts have ruled that 
such a clause is valid only as regards identified persons. If it were otherwise, the power 
given to the police to intercept private communications would be very nearly 
unfettered. 

This provision adopts the policy set out in Working Paper 47,190 and limits the use 
of the "itinerant interception" basket clause (referred to as a "general interception 
clause" in this legislation) to persons identified in the warrant. 

Unidentified 
persons 

137. A judge shall not issue a warrant to intercept private 
communications of persons who are not individually identified, 
unless the places at whi.ch the interception is to occur are iden
tified in the warrant. 

Working Paper 47, rec. 28 

190. Recommendation 29 at 42. 
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COMMENT 

This provision directly addresses the issue of whether a "general interception 
clause" as to places is available to assist in the interception of private communications 
of unidentified persons. It adopts the policy of the present law that it is unlawful to 
authorize the interception of the private communications of unknown persons at 

'f' d I . 191 unspeci Ie ocatlOns. 

However, to permit flexibility in the use of a warrant to intercept, section 157 
allows a warrant to be amended from time to time during an investigation, to specify 
places previously unnamed. 

Authority to 
make 
surreptitious entry 

COMMENT 

138. At the request of the applicant, the judge may, by the 
warrant, grant authority to enter any place surreptitiously to 
install, service 01' remove a surveillance device, if the judge is 
satisfied there are reasonable grounds to believe that less intru
sive means of installation, service or removal are unlikely to be 
eft'ective. 

Working Paper 47, rees. 3/, 32 

The present Code expressly authorizes only the interception of private communica
tions. It does not expressly authorize the police to enter a place surreptitiously in order 
to install, service or remove a surveillance device. In the cases of Lyons v. The 
QlIeenI92 and Wiretap Reference, 193 the Supreme Court of Canada ruled that the author
ity to intercept private communications includes the ancillary power to enter a place 
surreptitiously to install a surveillance device. These decisions apply even in the post
Charter era. 194 

We accept that there is a legitimate need to permit surreptitious entry in order to 
install, service or remove a surveillance device. However, because this power presently 
exists only by implication through the decisions of the courts, it has been inadequately 
structured. Entering a person's premises without consent, for example, is a serious in
vasion of the person's privacy. Consequently, any power to enter surreptitiously should 
be subject to prior express judicial approval. Section 138 ensures this. Before the au
thority to enter a place covertly (for example, a person's house or car) is to be con
ferred, the judge must be satisfied there are reasonable grounds to believe that less 
intrusive means of installation, service or removal are unlikely to be effective. This 
approach, in our view, strikes the appropriate balance between crime prevention and the 
protection of privacy, and does so in a manner that is consonant with the demands of 
the rule of law. 

191. See R. v. McLeod (1988), 63 C.R. (3d) 104 (N.W.T.C.A.). 

192. [1984] 2 S.C.R. 631. 

193. [1984J 2 S.C.R. 697. 
194. See R. v. Chesson, supra, note 182. 
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Assistance order 

Compensation 

Form of order 

Contents of order 

Warning in order 

COMMENT 

139. (1) When issuing a warrant, the judge may, at the 
request of the applicant, make an order directing any person 
engaged in providing a communication or telecommunication 
service, or the owner of or any person engaged in managing or 
taking care of the place in which a surveillance device is to be 
installed, to give such assistance as the judge may specify in the 
order. 

(2) The order may provide that reasonable compensation 
be paid for the assistance. 

Working Paper 47. rec. 75 

(3) The order shall be in writing, in the prescribed form 
and signed by the judge who issues it. 

(4) The order shall be directed to a named person or orga-
nization and shall disclose 

(a) the applicant's name; 

(b) the nature of the assistance to be given; 

(c) the date and place of issuance; and 

(d) the name and jurisdiction of the judge. 

(5) The order shall contain a warning that failure to obey 
the order is a crime under paragraph 121(b) of the proposed 
Criminal Code (LRC) (disobeying a court order). 

In Working Paper 47 (at 95). we reported that there have been occasions when, 
although an authorization was obtained to intercept a private communication, the inter
ception could not be carried out because the necessary assistance was not forthcoming 
from the appropriate communications company. This section remedies this problem. 
Subsection (1) empowers a judge separately to order appropriate persons to assist the 
police in setting up the surveillance device. 

Subsection (2) is self-explanatory. 

Subsections (3) and (4) state the form and content of an order to assist, and are 
self-explanatory. 

Failure to comply with an order would constitute the crime of disobeying a lawful 
court order under paragraph 121(b) of our proposed Criminal Code. Because it is ap
propriate, in our view, that the order contain a warning to that effect, it is provided in 
subsection (5). 

Imposition of 
conditions to 
minimize 
intrusion 

138 

140. A judge who issues a warrant Illay include in it any 
of the following conditions: 

(a) that the interception be monitored by a person at all 
times; 



COMMENT 

(b) that, so far as is reasonably practicable, only the com
munications of persons individually identified or encom
passed by a general interception clause in the warrant be 
intercepted; 

(c) where private communications at a telephone available 
to the public wili be intercepted, that the interception be 
monitored by a person at all times and that, where practi
cable, the telephone be observed at all times; 

(d) that reasonable steps be taken not to intercept commu
nications between persons in such privileged or confidential 
relationships as may be specified by the judge; 

(e) that the interception stop when the objective of the in
vestigation, as disclosed in the application for the warrant, 
is attained; 

(f) where private communications on a party line will be 
intercepted, that the interception be monitored by a person 
at all times; 

(g) where authority is given to enter a place surrepti
tiously, that the entry be made or not be made by certain 
means; 

(It) that periodic reports be made to the judge identifying 
any person who is not individually identified in the war
rant but whose private communications are being inter
cepted; 

(i) that periodic reports be made to the judge identifying 
any place that is not identified in the warrant but where 
interceptions are occurring; 

(j) that any application for a renewal of the warrant, for 
an amendment to the warrant or for a separate warrant in 
respect of the same investigation be made to the same 
judge who issued the original warrant; and 

(k) any other conditions that the judge considers advisable 
to minimize interceptions that would not assist in the 
investigation of the crime. 

Working Paper 47, rees. 22, 23, 25, 30, 36 
Criminal Code, s. 186(3) 

This section focuses on the issue of minimization. "Minimization" is "the proce
dure by which only those communications which are the proper subject of the investi
gation are intercepted and f~corded."195 

195. Working Paper 47 at 34. 
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The present Code contains no express provIsions to guide a judge in deciding 
whether terms or conditions are necessary to minimize the extent of the interception of 
the private communication or the recording of it. 

In Working Paper 47 (at 35) we objected to the absence of any minimization pro
visions in the present Code. We argued that failure to include such provisions raised 
serious questions about Canada's meeting its obligations to protect privacy under inter
national law, and perhaps even under the Canadian Charter of Rights and Freedoms. 
Nonetheless, the Working Paper was sensitive to criticisms that mandatory minimiza
tion would result in too costly a process and would frustrate criminal investigations. 
Consequently, a compromise was recommended: judges would have the discretion to 
impose certain minimization conditions where it was considered necessary to do so. 

The list set out in section ]40 covers a broad range of conditions. The broadest is 
that set out in paragraph (k). Other conditions are more specific. For example, para
graph (c) addresses minimization in the context of intercepting private communications 
at a public telephone booth. 

While most of these conditions are self-explanatory, two of them merit special 
mention. Paragraph (a) permits a judge to require live-monitoring of the private com
munication. This means that a person must listen to the live private communication and 
decide whether continued listening is justified and whether it should be recorded. Thus, 
the condition, if imposed, prevents prolonged overhearing as well as the recording of 
irrelevant private communications. Paragraph (d) is designed to ensure that privileged 
or confidential private communications are not intercepted. If the judge believes that the 
communications to 1:-:: intercepted may be privileged or confidential, he or she may 
order that reasonabk steps be taken not to intercept them. This protects not only 
solicitor-client privilege, but also other potentially privileged communications, such as 
those between husband and wife. This better ensures the confidentiality of all privileged 
communications (even those that are not currently recognized but that may be legally 
recognized in the future) than does the present law. 

Form of warrant 

Contents of 
warrant 

140 

141. A warrant shall be in writing, in the prescribed form 
and signed by the judge who issues it. 

142. The warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the type of private communication that may be 
intercepted; 

(d) a general description of the means of interception that 
may be used; 

(e) as precisely as possible, the persons or class of persons 
whose private communications may be intercepted; 



COMMENT 

(f) the places, if known, at which the interception may 
occur; 

(g) if authority to make a surreptitious entry is being 
granted, the place that may be entered; 

(Il) any conditions imposed by the judge; 

(i) the date the warrant expires; 

(j) the date and place of issuance; and 

(k) the name and jurisdiction of the judge. 
Working Paper 47, rees. 26-29 

Criminal Code, s. 186(4) 

Subsection 186(4) of the present Code sets out what an authorization must contain: 
the crime in respect of which the private communication may be intercepted; the type 
of private communication that may be intercepted; the identity of the persons, if known, 
whose private cvmmunications are to be intercepted; a general description, if possible, 
of the places at which the private communications may be intercepted; a general de
scription of the means of interception that may be used; such terms and conditions as 
the judge considers advisable in the public interest; and a specified period of validity 
not exceeding sixty days. 

The contents of a warrant in this Part, although altered for purposes of clarity and 
consistency, are modelled largely on subsection 186(4). However, additional informa
tion is included in order to correspond more fully to the judge's authority to issue the 
warrant. For example, paragraph 142(e), by using the phrase "class of persons," now 
refers to a basket clause as to persons. Also, paragraph 142(g) provides that, if a judge 
decides to authorize surreptitious entry in order to install, service or remove a surveil
lance device, the warrant must contain a clause to that effect. Since the warrant must 
specify the known places at which interceptions of private communications are to be 
made, it is logical for the warrant also to specify the places at which a surreptitious 
entry is authorized. 

Expiration petiod 

COMMENT 

143. The judge shall set out in the warrant an expiry date 
not more than sixty days after the date of issue. 

Criminal Code, s. 186(4)(a) 

By paragraph 186(4)(e) of the present Code, the maximum period of an authoriza
tion is sixty days. This section continues that policy. 
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3. Renewal of Warrant 

INTRODUCTORY COMMENT 

Although a warrant to intercept is valid for the period not exceeding sixty days 
specified in it, if the investigation is ongoing, that period may prove to be inadequate. 
For this reason, present Code subsections 186(6) and (7) and now the following provis
ions provide for the renewal of the warrant to intercept a private communication. 

Applicant 

COMMENT 

144. An application to renew a warrant may be made by 
the designated agent who applied for the warrant or any other 
agent of the same designation. 

Section 144 states who may make an application to renew. The designated agent 
who made the original application for the warrant to intercept would be able to apply 
for a renewal. In addition, a different agent would be able to apply for a renewal so 
long as that agent had been designated as a person capable of applying for a warrant 
by the same federal or provincial minister who had designated the agent making the 
original application. 

Manner of 
making 
application 

Form of written 
application 

COMMENT 

145. (1) The application shall be made unilaterally, in 
person and in private, orally or in writing. 

(2) An application in writing shall be in the prescribed 
form. 

Working Paper 47, rec. 18 
Crimillal Code, s. 186(6) 

Subsection 186(6) of the present Code provides a cursory description of the appli
cation process for obtaining a renewal. In contrast, this section clarifies the procedure 
by providing more elaborate details of the manner and form of the application for a 
renewal. 

Time and place 
of application 

142 

146. An application to renew a warrant shall be made be
fore the warrant expires, and shall be made to a judge of the 
province in which the warrant was issued. 

Crimillal Code, s. 186(6) 



COMMENT 

This section states when and to whom the application must be made. The applica
tion for a renewal must be brought before the warrant expires. Otherwise, there is 
nothing to renew. 

Presentation of 
application 

Contents of 
application 

COMMENT 

147. (1) The application shall be presented by the 
applicant, and its contents shall be sworn by a peace officer. 

(2) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the reasons for requesting a renewal of the warrant; 

(e) full particulars, including dates and times, of any inter
ception made or attempted under the warrant; 

(j) any information that was obtained by interception 
under the warrant; 

(g) a list of any previous applications to renew the war
rant, including the date each application was made, the 
name of the judge who heard each application and whether 
each application was withdrawn, refused or granted; 

(Il) whether the warrant being renewed contains a general 
interception clause; 

(i) whether an application to amend the warrant is being 
brought, together with the application for a renewal, to 
add new persons whose private communications may he in
tercepted or new places at which interceptions may occur; 

U) the period for which the renewal is requested; and 

(k) if the applicant requests that the warrant be renewed 
for a period exceeding thirty days, the grounds for 
believing that the longer period is necessary. 

Working Paper 47, rec. 18 
Criminal Code, s. 186(6) 

Subsection (1) applies, to an application for a renewal of a warrant to intercept 
private communications, the same procedure as exists for presenting and swearing an 
application for a warrant to intercept private communications. 

Subsection (2) sets out the contents of a renewal application. Paragraphs (d) to (g) 
and 0) reflect what the present law, in paragraphs 186(6)(a) to (c) of the Criminal 
Code, states must be disclosed. However, instead of making a vague reference to "such 
other information as the judge may require" as the present law does, this section pro
vides greater detail. Paragraph (h) requires the peace officer to disclose whether the 
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warrant being renewed contains a "general interception clause." This information is 
necessary so that a judge may ascertain in respect of this application whether persons 
or places previously unidentified must now be identified in the renewed wan·ant. (See 
section 150, which requires that a renewed warrant identify such persons or places 
where possible.) Paragraph (i) relates to paragraph 157(d), which permits an amend
ment to the warrant to add persons or places not encompassed by the original warrant. 
Where such an amendment is sought at the renewal stage, it must be disclosed in the 
application. Paragraph (k) is also new. It relates to the power of the judge under sub
section 151(2) to allow the warrant to be renewed for a period longer than the usual 
thirty-day validity period. 

Procedure on 
hearing 
application 

COMMENT 

148. Sections 10 and 11 apply to an application to renew a 
warrant. 

By virtue of this provision, the same rules governing the hearing and recording of 
evidence on an application for a warrant to intercept private communications also apply 
at the application for a renewal of a warrant. 

Grounds for 
renewal 

COMMENT 

149. A judge who, on application, is satisfied that the 
grounds on which a warrant was is~'Ued still exist may renew 
the warrant by endorsing it, signing the endorsement and 
indicating the date aoiJ place of renewal. 

Crimi/lal Code. s. 186(7) 

Clearly, a renewal should only be granted if the circumstances that gave rise to the 
granting of the warrant s(ill apply. Subsection 186(7) of the Criminal Code provides 
that a renewal may b:: given if the judge to whom the application is made is satisfied 
that any of the circumstances justifying the issuance of a warrant under subsection 
186(1) still obtain. Section 149 adopts this policy but uses clearer language. We 
anticipate that the renewal will be made by simply endorsing the original warrant with 
the new period during which it is valid, then signing it and indicating the date and 
place of renewal. 

Restriction on 
renewal of 
warrant 
containing 
general 
interception 
clause 

144 

150. A warrant that contains a general interception clause 
may not be renewed unless the warrant is amended, in accor
dance with the amendment procedure, to specify the identities 
of persons or locations of places previousiy encompassed by the 
clause but since ascertained. 



COMMENT 

The case law in this area suggests that if a warrant authorizes interception of the 
private communications of persons who are unidentified, or permits the interception of 
private communications made at unspecified places, those persons or places should be 
disclosed at the time of an application for a renewal of the warrant if they have since 
been identified or specified. 196 Section 150 codifies and thus endorses this approach. 

Expiration period 

Extending 
expiration period 

COMMENT 

151. (1) A warrant expires thirty days after the date of 
renewal. 

(2) A judge who is satisfied that the investigation will 
probably take more than thirty days to complete and that it 
would be impracticable for the applicant to apply for a further 
renewal may renew the warrant for a period of more than 
thirty days but not more than sixty days after the date of 
renewal. 

Working Paper 47, rec. 45 
Criminal Code, s. 186(7) 

The total maximum period allowed by the present Code for an authorization (sixty 
days) and just one renewal (sixty days) is one hundred and twenty days. In Working 
Paper 4i97 we argued that, given the increasingly intrusive nature of such ongoing po
lice investigations, greater judicial scrutiny was required. Thus, we recommended that 
the normal time period for a renewal should be thirty days. Subsection (1) implements 
this proposal. However, to permit flexibility in circumstances where it is obvious that 
the thirty-day period is inappropriate, we also proposed giving the judge the power, 
where special cause is shown, to extend this period to a maximum of sixty days. Sub
section (2) permits this longer period of renewal. In such cases, we expect that the 
judge would endorse on the appropriate document the reasons for the extension. 198 

4. Amelldmellt of Warrant 

INTRODUCTORY COMMENT 

At present, one cannot amend an authorization at the renewal stage. In R. v. 
BadovinQc,199 it was held that a renewal could not be used to modify or extend the 
terms of an authorization beyond extending the period for which it is effective. Even 
for minor changes to the authorization, a new authorization must be obtained. 

196. R. v. Blacqlliere (1980), 57 C.C.C. (2d) 330 (P.E.I.S.C.); R. v. Crease (1980), 53 C.C.C. (2d) 378 (Ont. 
C.A.). 

197. Recommendation 45 at 51. 

198. Ibid. 

199. (1977),34 C.C.C. (2d) 65 (Ont. c.A.). 
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------- -----

In Working Paper 47/00 we proposed allowing greater powers to amend an autho
rization. We advocated a power to amend an authorization during its cUiTency so as to 
allow for the identification of persons or places not previously identified. We also sup
ported allowing minor amendments to an authorization at the renewal stage. These in
cluded: naming persons previously provided for in the authorization (e.g., as 
"unknowns") but unnamed in it and including additional places at which interceptions 
of persons provided for in the authorization may be made; providing different or more 
accurate descriptions of persons or places; describing different or additional means of 
interception to be employed; as well as stipulating different or additional crimes (pro
vided they are clearly related to the crimes in the original authorization and part of the 
same investigation)?O' We also supported the inclusion of a power, available at the re
newal stage, to insert conditions designed to minimize the interception of the private 
communication?02 

Such a power to amend a warrant to intercept private communications would assist 
peace officers in their investigations and would assist the court in carrying out the lim
ited, but important, supervisory role entrusted to it under this legislation. However, we 
would emphasize that the renewal is not the appropriate device for securing an amend
ment. This is the proper function of amendment rules. Amendment should be obtained 
by means of a separate application. Thus, under our scheme a renewal would continue 
to be restricted to expanding the time period for which a warrant is valid. 

Applicant 

COMMENT 

152. An application to amend a warrant may be made by 
the designated agent who applied for the warrant or any other 
agent of the same designation. 

Consistent with the way in which an application for a renewal is made, an applica
tion to amend must be brought by the designated agent who applied for the warrant or 
any other agent designated as a person who may apply for a warrant by the same 
federal or provincial minister who designated the original applicant. 

Manner of 
making 
application 

Form of written 
application 

200. See at 42, 51. 

153. (1) The application shall be made unilaterally, in 
person and in private, orally or in writing. 

(2) An application in writing shall be in the prescribed 
form. 

201. Working Paper 47, recs. 41-43 at 51-52. 

202. Ibid., rec. 44 at 51. 
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Time and place 
of application 

Presentation of 
application 

Contents of 
application 

Procedure on 
hearing 
application 

COMMENT 

154. An application to amend a warrant shall be made be
fore the warrant expires, and shall be made to a judge of the 
province in which the warrant was issued. 

155. (1) The application shall be presented by the appli
cant, and its contents shall be sworn by a peace officer. 

(2) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the amendment being requested; 

(e) the reasons for requesting the amendment; 

(j) full particulars, including dates and times, of any inter
ception made or attempted under the warrant; 

(g) any information that was obtained by interception 
under the warrant; and 

(h) a list of any previous applications to amend the war
rant, including the date each application was made, the 
name of the judge who heard each application and whether 
each application was withdrawn, refused or grantf.d. 

156. Sections 10 and 11 apply to an application to amend 
a warrant. 

This section ensures that the provisions on hearing and receiving evidence of the 
application and making a record of the application in sections 10 and 11 apply to an 
application to amend a warrant to intercept private communications. 

Grounds for and 
nature of 
amendment 

157. A judge may, on application, amend a warrant to 
provide for any of the following if the judge is satisfied that the 
amendment relates to the investigation of the same crime 
disclosed in the warrant: 

(a) a more accurate description of individually identified 
persons whose private communications may be intercepted 
under the warrant; 

(b) the identity of persons, previously encompassed by a 
general interception clause but since ascertained, whose 
private communications may be intercepted under the 
warrant; 
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COMMENT 

(c) the places, previously encompassed by a general inter
ception clause but since ascertained, at which the intercep
tion may occur under the warrant; 

(d) the addition of new persons whose private communica
tions may be intercepted or new places at which intercep
tions may occur, if the judge is satisfied, in addition, that 
the grounds for issuing a warrant to intercept private 
communications of such persons or at such places exist; 

(e) the deletion of persons whose private communications 
may be intercepted or places at which the interception may 
occur; 

if) authority to enter a place surreptitiously to install, ser
vice or remove a surveillance device, if the judge is satis
fied, in addition, that there are reasonable grounds to 
believe that less intrusive means of installation, service or 
removal are unlikely to be effective; 

(g) a change in the means of interception that may be 
used; 

(Il) changes in the conditions of the warrant; and 

(i) any condition that a judge may include when issuing a 
warrant. 

Working Paper 47, rees. 29, 41-44 

Section ] 57 sets out the power of a judge to grant an amendment. This power is 
limited. An amendment must relate to the investigation of the same crime as that for 
which the warrant to intercept was granted. It cannot be used as a pretext to investigate 
other crimes. 

Section 157 also describes the kinds of amendments that the judge may make. 
Paragraphs (a) and (b) deal with amendments to better identify persons. Paragraph (a) 
permits a more accurate identification of persons who were previously identified in the 
wan·ant. For example, a person may have been identified earlier by means of a descrip
tion, but without being named. Once that person's name is known, an amendment can 
be used to name him or her in the warrant. 

Paragraph (b) permits the identification of persons previously unidentified whose 
private communications were allowed to be intercepted under a "general interception 
clause." After so identifying the person, the police would be able to use any "general 
interception clause" as to places to expand their authority to wiretap. (See section 136 
and the comment thereto.) 

Paragraph (c), paralleling paragraph (b), permits a description of places that were 
previously encompasseu by a "general interception clause" as to places. 

Paragraph (d), subject to certain safeguards, permits the amendment power to be 
used to add new persons or places in relation to whom or to which private 
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communications could not have been intercepted at all under the previous warrant. Such 
an amendment power is, in our view, more efficient than requiring that a new wan'ant 
be obtained for adding new persons or places. 

Paragraph (e) allows an amendment to delete persons or places previously named 
but which have been found to be of little or no assistance, while paragraph (j) permits 
amending a warrant to allow a sun'eptitious entry onto a place to install, service or 
remove a surveillance device. 

Paragraphs (g) to (i) permit various kinds of amendments that involve changing the 
means of interception, changing any conditions previollsly imposed or adding new con
ditions. 

While this section permits the use of an amendment to change the terms or condi
tions of a wan'ant, it is not designed to be the exclusive means by which such a change 
may be accomplished. If the applicant believes that obtaining a new warrant is prefer
able, this is permissible under our scheme. 

Making the 
amendment 

COMMENT 

158. A judge may amend a warrant by endorsing an 
amendment on it and signing the endorsement, or by signing 
an amendment and appending it to the warrant, and indicating 
the date and place of the amendment. 

Section 158 describes how an amendment is to be documented. Where practicable, 
the amendment should be endorsed on the warrant and then signed by the judge. How
ever, where an endorsement is impracticable (for example, where the amendments are 
lengthy or numerous), the amendment may be set out on a separate page, signed by the 
judge and appended to the warrant. 

Assistance order 159. On an application to amend ~ warrant, a judge may, 
at the request of the applicant, make an assistance order 
pursuant to section 139. 

DIVISION II 
WARRANT UNDER URGENT CIRCUMSTANCES 

INTRODUCTORY COMMENT 

Section 188 of the current Criminal Code permits a judge to grant an emergency 
authorization if the urgency of the situation requires interceptions to be made before a 
regular authorization could, with reasonable diligence, be obtained. It may only be ap
plied for by specially designated peace officers and is only valid for a period up to 
thirty-six hours. Sections 160 to 165 of this legislation deal with such urgent cases. 
Those sections largely retain the present law but alter it, where necessary, to promote 
efficiency and accountability. 

149 



Grounds for 
urgent warrant 

Additional 
ground if 
application by 
telephone 

COMMENT 

160. (1) A judge of the province in which a private com
munication is to be intercepted who is designated by the Chief 
Justice of the Criminal Court to hear applications for warrants 
in urgent circumstances may, on application, issue a warrant 
authorizing the interception, by means of a surveillance device, 
of the private communication if the judge is satisfied that the 
grounds for issuing a warrant exist and that there are reason
able grounds to believe that the warrant is urgently required 
and cannot with reasonable diligence be obtained under 
Division I. 

(2) The judge may issue the warrant on an application 
made by telephone or other means of telecommunication if the 
judge is satisfied, in addition, that there are reasonable 
grounds to believe that it is impracticable for the applicant to 
appear in person. 

Criminal Code. s. 188(1). (4) 

Subsection (1) sets out before which judge an application for this warrant may be 
made. Present Code subsection 188(1) requires that this application be brought before a 
judge of a superior court of criminal jurisdiction or a judge referred to in section 552. 
This section of our Code requires, instead, th.at the application be made to a judge of 
the Criminal Court of the province in which the private communication is to be inter
cepted who is designated as a judge who may hear these applications by the Chief 
Justice of that Court. As noted, this reflects our support for the concept of a Unified 
Criminal Court (Working Paper 59). Subsection (1) also incorporates the grounds for 
issuing this warrant which are at present set out in subsection 188(2) of the Criminal 
Code. In addition to the grounds required for a regular warrant, the judge must have 
reasonable grounds to believe that the warrant is urgently required and cannot otherwise 
be obtained with reasonable diligence. 

Subsection (2), in the interests of efficiency, changes the present law by allowing 
a judge, in an emergency, to receive an application made by telephone or other means 
of telecommunication.203 

Federal applicant 161. (1) A federally designated peace officer designated in 
writing may make the application if the crime under investiga
tion is one in respect of which proceedings may be instituted at 
the instance of the Government of Canada and conducted by 
or on behalf of the Attorney General of Canada. 

203. This adopts the policy in Working Paper 47, which suggested that the telewarrant procedure be used 
here. See rec. 53 at 65-66. 
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Provincial 
applicant 

COMMENT 

(2) A provincially designated peace officer designated in 
writing may make the application in the province of designa
tion if the private communication is to be intercepted in that 
province and the crime under investigation is olle in respect of 
which proceedings may be instituted at the instance of the gov
ernment of a province and conducted by or on behalf of the 
Attorney General of a province. 

Working Paper 47, rec. 20 
Criminal Code, s. 188(1) 

Section 161 sets out the power of a federally or a provincially designated peace 
officer to apply for this kind of warrant.204 This section provides that the power of a 
'lpecially designated peace officer to apply for this kind of warrant is the same as that 
given specially designated agents in relation to regular warrants. This section also re
flects the policy of the present law that the designation of these peace officers must be 
made in writing by an appropriate official. 

Application in 
person or by 
telephone 

Manner of 
making 
npplication 

COMMENT 

162. (1) The application shall be made in person or, if it is 
impracticable for the applicant to appear in person, by 
telephone or other means of telecommunication. 

(2) The application shall be made orally, unilaterally, in 
private and on oath. 

Working Paper 47. rec. 53 
Crimillal Code, s. ISS( I ) 

Subsection (1) of this prOVISIOn is self-explanatory. Subsection (2) slates that, 
unlike other unilateral applications made in private, this one must be maG\! orally. This 
is justifiable in light of the urgent circumstances that require the bringing of these 
special applications. 

Additional 
contents of 
application 

163. In addition to disclosing the information required to 
be disclosed in an application for a warrant under subsection 
131(2), the application shall disclose 

(a) the time the application is made; 

(b) the grounds for believing that the warrant is urgently 
t'~quired and cannot with reasonable diligence be obtained 
under Division I; and 

204. See the definitions "federaily design:tted" and "provincially designated" in s. 125. 
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COMMENT 

(c) in the case of an application made by telephone or other 
means of telecommunication, the circumstances that make it 
impracticable for the applicant to appear in person. 

Working Paper 47. rec, 53 

Section 163 sets out the additional information that the designated peace officer 
must provide to the judge when applying for an urgent warrant, It must be read with 
subsection 131 (2), which sets out the contents of an application for a regular warrant. 
It adds clarity to the law by more fully describing the information that the peace officer 
must provide, 

Application of 
general ru les for 
warrants 

COMMENT 

164. Sections 10 to 12 apply to an application for a war
rant under this Division and sections 134 to 142 apply to the 
issuance of a warrant. 

This section makes it clear that the procedure on hearing applications for warrants 
set out in sections 10 to 12 and the safeguards applicable to the issuance of regular 
warrants to wiretap set out in sections 134 to 142 apply as well to these urgent 
warrants.205 

Expiration period 

Renewal or 
amendment of 
warrant 

COMMENT 

165. (1) The judge shall set out in the warrant an expiry 
date and time not more than thirty-six hours after the time of 
issue. 

(2) The warrant may not be renewed or amended. 

Criminal Code. s. 188(2) 

This section sets out the policy of the present law that these warrants have a life 
span of up to thirty-six hours. They cannot be renewed Or iio:emlp.d. Instead. a regular 
warrant must be obtained if the police wish to intercept the private CO[Uiil:':!!!l'ations 
over a longer period. 

205. This procedure changes the present law in one important way. Working Paper 47 pointed out that a 
major problem with the present law is the absence of a record of what has taken place. As a result. it 
was impossible subsequently to review this application. The Working Paper therefore recommended 
(rec. 53 at 66) the creation of a record of the application. This is accomplished by incorporating here 
s. II, which requires that oral information provided by the applicant be re(:orded verbatim. 
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Some subsections of present Code section 188 have been omitted. Subsection (3) 
of section 188 provides that, for the purposes of admissibility of evidence, an intercep
tion of a private communication under this kind of warrant is deemed not to be lawfully 
made unless the issuing judge (or, if that judge is unable to act, a judge of the same 
jurisdiction) certifies that if the application had been made in relation to a regular au
thorization he or she would have given the authorization. However, because subsection 
160( 1) of this legislation requires the judge to be satisfied that the grounds for granting 
a regular walTant exist, and because a record is to be made of the application proceed
ings, the certification requirement is no longer necessary. 

Also, subsection (5) of section 188 is not incorporated here. That subsection pro
vides that, where an emergency authorization was issued after an earlier, regular autho
rization was issued, the trial judge may deem inadmissible the evidence obtained under 
the emergency authorization if it is based on the same facts and involved the intercep
tion of the Game person or persons, or related to the same crime, as the original autho
rization. This is a matter going to admissibility of evidence which, as noted, will be 
addressed in another Part of this Code, pertaining to remedies. 

Confidential 
documents 

COMMENT 

CHAPTER IV 
CONFIDENTIALITY OF MATERIALS 

AND OBSCURING INFORMATION 

166. The following material is confidential: 

(a) a warrant; 

(b) an order extending the time for giving notice of an 
interception or a surreptitious entry; 

(c) an application to issue, renew or amend the warrant or 
to make the order extending time, or the record of the 
application and its transcription; 

(d) any evidence received by a judge when hearing the 
application, and the record of any oral evidence received 
and its transcription; 

(e) an assistance order made pursuant to section 139; and 

(f) an order to obscure information. 
Crimillal Code, s. 187(1) 

Because of the need for secrecy when covertly intercepting a person's private com
munications, the present Criminal Code, in subsection 187(1), protects the confidential
ity of the authorization documents. It provides that all of the documents relating to an 
application for a regular authorization, for a renewal or for an extension of time to give 
a perwn notice that an interception of his or her private communications was made are 
confidential. Section 166 pursues the same policy and extends it to other material which 
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we feel should be treated as confidential. It should be noted that the reference to "war
rant" in this provision means that it has application to urgent as well as regular war
rants. This contrasts with the present law which. owing to the infonnal and often 
undocumented nature of emergency applications. makes no such provision. Since all 
applications '1nder our scheme must be recorded. it was thought necessary to extend 
confidential;,y to emergency applications. Moreover. this provision improves on the 
present law by more clearly and precisely stipulating exactly which materials are to be 
treated as confidential. 

Order to ob~curc 
mformation 

Ground~ for 
obscuring 
information 

COMMENT 

167. (1) A judge may, on the request of an applicant at 
the time an application to issue, renew or amend a warrant or 
to make an order extending the time for giving notice of an 
interception or a surreptitious entry is made, obscure -Dr order 
obscured any information contained in confidential material. 

(2) The judge may obscure the information or order it ob
scured jf the judge is satisfied that the information, if revealed, 
would 

(a) pose a risk to anyone's safety; 

(b) frustrate an ongoing police investigation; 

(e) reveal particular intelligence g~thering techniques that 
ought to remain secret; or 

(d) cause substantial prejudice to the interests of innocent 
persons. 

Working Paper 47, rec. 50 
Working Paper 56. rec. 9(5) 

The present law on how an accused is to obtain access to the confidential docu
ments contained in the sealed packet is explained in more detail in the comment to 
paragraph 194(2)«('). Essentially that section changes the present law by requiring what 
is, in effect, full disclosure, unless the court orders otherwise. At the time that a person 
is given notice of the prosecutor's intention to adduc2 evidence of the person's private 
communications. he or she must also be given a copy of (a) the warrant (as renewed or 
amended), and (b) any material relating to an application to issue, renew or amend the 
warrant. 

Under this provision a judge may prevent a person's receiving a full copy of that 
material by obscuring the material or ordering that certain infonnation be obscured.JOf

, 

Subsection (1) allows an applicant, at the time of an application to issue. renew or 
amend a warrant or for an order extending the time for giving notice of an inter'.~eption 

206. This section i\ based largely on recommendations made in both Working Puper 47 (rec. 50 at (5) and 
Working Paper 56 (rec. 9(5) at (0). 
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or surreptitious entry, to request that the judge obscure information contained in any 
confidential material received at or resulting from the application hearing. 

Subsection (2) states (as alternatives) the things of which the judge must be satis
fied before obscuring the information.207 Paragraph (a) would apply, for example, to 
prevent disclosure of the identity of police infonners. Paragraph (b) protects ongoing 
police investigations which ordinarily would continue after the interception of a private 
communication has been accomplished. Paragraphs (c) and (d) add grounds which have 
been approved in recent Ontario decisions as valid reasons for refusing access to the 
documents in the packet.208 

Should the judge refuse to obscure the information, the applicant has two options: 
to continue with the application and later, as required, serve the person whose private 
c0mmunications have been intercepted with the notice to tender evidence, accompanied 
by the information formerly in the sealed packet that is required to be disclosed; or to 
withdraw the application. 

Form and 
contents of order 

Copy of material 

Obscuring 
information on 
copy 

COMMENT 

168. An order to obscure information shall be in writing, 
in the prescribed form and signed by the .iudge who issues it, 
and shall disclose 

(a) the applicant's name; 

(b) the information to be obscured; 

(c) the date and place of issuance; and 

(d) the name and jurisdiction of the .iudge. 

169. (1) Where information is to be obscured, a copy shall 
be made of the material that contains the information. 

(2) The information shall be obscured on the copy, leaving 
the information on the original material unobscured. 

This section sets out the procedure to be followed once a judge has decided that 
certain material should be obscured. For obvious and practical reasons, the original ma
terial should not be (lbscured. Under this provision, if it is necessary to obscure 
material, this is to be done on a copy made for that purpose. 

207. The grounds described in ~. 167(2)(a) and (b) werl! first proposed in Working Paper 56. rec. 9(5) at 60. 

208. See R. v. Parmar (1987), 34 C.C.C. (3d) 260 (Ont. H.C.) at 281-282; R. v. Rowbotham (1988), 63 C.R. 
(3d) 113 (Ont. CA) at 150-151. 
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Sealed packet 

Custody of packet 

COMMENT 

170. (1) Immediately after determining an application to 
issue, renew or amend a warrant or to make an order extend
ing the time for giving notice of' an interception or surreptitious 
entry, the judge shall seal in a packet 

(a) the original of' all the confidential material; and 

(b) the copy of any material on which information has 
been obscured. 

Working Paper 47, rec. 18 
Cr'milla/ Code, s. 187(1) 

(2) The sealed packet shalt be kept in the custody of the 
court in a place, specified by the judge, to which the public has 
no access. 

Crimillal Code, s. 187(1) 

Subsection 187( 1) of the current Criminal Code provides in part that, with the ex
ception of the authorization, all documents relating to an application for a regular au
thorization, a renewal or an extension of the time to give notice of an interception must 
be placed in a packet and sealed immediately after the application is determined. In 
addition, the packet must be kept in the custody of the court in a place to which the 
public has no access or in such other place as the judge may authorize. 

Subsections (1) and (2) largely adopt the present law. Subsection (I) re-creates the 
judge's duty to seal in a packet all information in support of an application. However, 
there are modifications consistent with our proposed application procedures. This sec
tion applies to all applications made unilaterally and in private pursuant to this Part, 
including an application for a warrant in urgent circumstances. Although not expressly 
stated, it also applies to requests for orders made ancillary to an application, such as a 
request for an assistance order or an ordei to obscure. The original of the warrant or of 
any order made by the judge must be included in the packet. (However, an official 
copy of the warrant or order issued by the judge would be retained by the police for 
purposes of execution. This is the effect of section 17l.) A copy of any material on 
which information has been obscured must also be sealed. 

Subsection (2) ensures that the sealed packet is, at all times, kept in the custody of 
the court in a place to which the public does not have access. 

Copy of packet 

COMMENT 

171. The applicant may keep a copy of all the materials 
contained in the sealed packet. 

Working Paper 47, rec. 48(b) 

Section 171 expands upon a recommendation, made in Working Paper 47,209 that 
the special agent applying for a warrant or for a renewal of it should be able to retain 

209. Recommendation 48(b) at 64. 
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a true copy of all documents relating to any of those applications. This section applies 
to all applications in this Part made unilaterally and in private. The applicant needs a 
copy of the material for two reasons. First, he or she needs to keep a full record of 
events. Second. the applicant needs the material in order to carry out his or her duty 
properly. For example. as already noted. a copy of the warrant is needed in order to be 
able to execute it. Also, a copy of all the material in support of the application (mean
ing a copy of the material on which infom1ation has been obscured if there has been a 
decision to obscure) must be given to the person whose private communications have 
been intercepted if the person has been notified of an intention to tender evidence of 
the interception. 

Prohibition 

COMMENT 

172. No one shall open or remove the contents of a sealed 
packet except as directed by a judge. 

Crimil/al Cotie. s. IS7( I) 

Section 172 incorporates part of subsection 187(1) of the present Code. Its object 
is to preserve secrecy. 

Examining 
contents on 
hearing other 
applications 

COMMENT 

173. A judge may have the sealed packet opened and may 
examine the contents in dealing with any application if the 
judge considers it necessary to do so in order to determine the 
application. 

Working Paper 47, rec. 4S{a) 
Criminal Code, s. IS7( I ) 

Section 173 states when a judge may have a packet opened. A judge may open the 
packet to deal with any application made pursuant to this Part. The need for the section 
is obvious. For example, on an application to renew a warrant, access to the material in 
support of the original warrant is needed in order to consider properly whether a 

'Ill renewal should be granted.-

Opening packet 
to prepare 
transcript 

174. A judge may direct that the sealed packet be opened 
and the contents removed to have a transcript prepared of any 
oral record contained in the packet. 

---------
210. The section also incorporates a recommendation. made in Working Paper 47 at 48. that access to the 

material in the sealed packet be allowed to deal with an applicution for an authorization in related 
investigations. 
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COMMENT 

This section ensures that the packet may be opened in order to prepare a transcript 
of the record of any application made in this Part. 

This Chapter, however, does not incorporate paragraph 187( I )(b) of the present 
Code, which provides that the contents of a sealed packet must not be destroyed, except 
by order of a judge. This is unnecessary because such conduct would already be 
prohibited by the general crime of obstructing justice in section 125 of our proposed 
Criminal Code.211 

Person who may 
intercept 

COMMENT 

CHAPTER V 
INTERCEPTING AND ENTERING 

175. Where the interception of a private communication is 
authorized under a warrant, the communication may be inter
cepted by 

(a) a federally designated pers!}n, if the application for the 
warrant was made by a federally designated applicant; 

(b) a provincially designated person, if the application for 
the warrant was made by a provincially designated 
applicant; or 

(c) a person who is a party to the communication. 
Crimillal Code, s. 186(5) 

Subsection 186(5) of the present Code provides that the Solicitor General of Can
ada or the Attorney General, as the case may be, may designate a person or persons 
who may intercept private communications under authorization. Section 175, in para
graphs (a) and (b), continues this policy with appropriate modifications to ensure that 
any designation will be made by the appropriate federal or provincial minister. Para
graph 175(c) is new. It is needed in the interests of completeness and because, as noted, 
surreptitious interceptions of private communications made with the consent of a party 
on the basis of recent Supreme Court of Canada jurisprudence now require the prior 
issuance of a warrant. In investigations involving the use of wired informants, situations 
may arise where the only person accomplishing the actual interception of the commu
nications is the consenting informant and not some third-party applicant. 

Repair and 
compensation for 
entry 

176. Where, as a result of an entry to install, service or 
remove a surveillance device, property is damaged, the govern-

211. See Report 31 at 204. 
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COMMENT 

ment or agency whose servant or agent caused the damage 
shall take prompt and reasonable steps to repair it and, after 
notice of the entry is given, compensate the owner of the 
property for any unrepaired damage. 

Working Paper 47. rec. 38 

This section largely implements Recommendation 38 of Working Paper 47 (at 49), 
which was made in the context of surreptitious entry. This provision ensures account
ability, in the form of repair or compensation or both, for any entry, whether or not the 
entry is made surreptitiously or with consent. 

Written notice 

COMMENT 

CHAPTER VI 
NOTIFICATION OF INTERCEPTION 

AND SURREPTITIOUS ENTRY 

DIVISION I 
GIVING NOTICE 

177. The Solicitor General of Canada or the provincial 
minister on whose behalf an application for a warrant was 
made shall notify in writing 

(a) any person who was the object of an interception made 
pursuant to the warrant unless the person has already been 
given notice of an intention to tender evidence of the inter
ception; and 

(b) any person whose place was entered surreptitiously 
pursuant to the warrant. 

Working Paper 47. rees. 37. 69 
Criminal Cod£'. l>. 196(1) 

Section 196 of the Criminal Code provides, in effect, that the Attorney General of 
the province in which the application for the authorization was made, or the Solicitor 
General of Canada, as the case may be, must give written notice to any person who has 
been the object of an interception made pursuant to the authorization. There are a vari
ety of periods within which this notification must be made. The general rule under 
subsection 196(1) is that the notification must be made within ninety days after the 
period for which the authorization was issued or renewed. However (by subsec
tions ]85(2) and (3», at the time the application for the original authorization was 
made, or (by subsections 196(2) and (3» after an authorization or renewal has been 
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granted,212 the applicant may apply to substitute for this time period a longer period of 
up to three years. There are various grounds of which the judge must be satisfied before 
granting an extension under these provisions. The fact that the person has received such 
notice must be certified to the court in a manner prescribed by regulations. 

The courts have ruled that the only notice to be given under this section 196 is the 
fact that an interception was made. It does not require that the person receive notice of 
the date or period of the interception or a copy of the authorization or have access to 
the tape recordings.213 

Section 177 sets out to whom notice should be given. It alters the present law in 
two ways. First, it requires that notice be given of any surreptitious entry to install a 
surveillance device.~14 This promotes accountability in the use of this power. 

Second, paragraph (a) provides that a notice of interception need not be given 
where a person has already received notice of the prosecutor's intention to adduce evi
dence.m The person in such a case would have received earlier notice and fuller details 
than would be the case under this notice. 

Time of '1otice 

COMMENT 

178. The notice shall be given within ninety days after the 
warrant expires. 

Crimilla! Code. s. 196(1) 

Section 178 clarifies the present law by setting out the general rule that service 
must be made within ninety days after the period for which the warrant (or any renewal 
of it) was valid. However, sections 181 to 183 allow for this ninety-day period to be 
extended by order of the court. 

Content& of 
notice of 
interception 

Contents of 
notice of entry 

179. (1) A notice of an interception, shall disclose the date 
of the interception, and shall be accompanied by a copy of the 
warrant. 

Working Paper 47. rec. 69 

(2) A notice of a surreptitious entry shall disclose the place 
that was entered and the date of the entry, and shall be 
accompanied by a copy of the warrant. 

212. Where the extension is sought. it must be brought before the statutorily fixed time periods expire. 

213. Re Zaduk and The Queen (1979). 46 C.C.C. (2d) 327 (Ont. C.A.). 

214. This policy was recommended by Working Paper 47. rec. 37 at 49. 

215. Ihid" rec. 69 at 93. 
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COMMENT 

Section 179 requires that interception and entry notices supply more information 
than is the case under present law. The notice should disclose, not just the fact that 
interceptions of the person's private communications were made, but also the date of 
the interceptions. As well, it should be accompanied by a copy of the warrant authoriz
ing the interception. (The warrant may be obscured to prevent the person from knowing 
about other persons whose private communications were also authorized to be inter
cepted). As we stated in Working Paper 47 (at 91), this better accords with the princi
ples of reviewability and accountability. Since section 40 requires the police to give a 
copy of a search warrant to a person whose property has been searched (or to leave a 
copy), in our view it is logical to require that a "search" for private communications be 
treated in a similar manner. 

Service of notice 

Inability to serve 
notice 

COMMENT 

180. (1) Service of the notice shall be made and proof of 
its service shall be given in accordance with such regulations as 
the Governor in Council may make for the purpose. 

Criminal CodC', s. 196(1) 

(2) Where the notice cannot be served, a peace officer with 
knowledge of' the facts shall provide the court with an aftidavit 
setting out the reason why the notice was not served and the 
efforts that were made to locate the person. 

Working Paper 47. rec. 73 

Section 180 describes how interception and entry notices must be served. Subsec
tion (l) re-enacts subsection 196( I) of the present Code and sets out the power to 
prescribe by regulation the manner and proof of service. 

Subsection (2) is self-explanatory.~16 

Power to extend 
time of notice 

216. Ihid., ree. 73 at 93. 

DIVISION II 
APPLICATION TO EXTEND TIME FOR NOTICE 

181. (1) A judge who, on application, is satisfied that 

(a) the investigation of the crime to which a warrant re
lates, or a subsequent investigation of another crime re
ferred to in subparagraph 133(1)(a)(i) commenced as a 
result of the earlier investigation, is continuing, and 

(b) it would be in the best interests of the administration 
of justice 
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Successive 
extensions 

COMMENT 

may order that the time for giving notice of an interception or 
surreptitious entry be extended. 

(2) A judge may grant more than one extension of time as 
long as the total extra time granted does not exceed three 
years. 

Working Paper 47, rcc. 72 
Crimillal Code, s. 196(3) 

Sections 181 to 183 set out the power to extend the time for giving notice. Subsec
tion 181 (1) lists the grounds on which a judge must be satisfied in order to grant such 
an extension. With minor changes in wording, these grounds are the same as those set 
out in subsection 196(3) of the present Code. 

Subsection 181(2) sets out the maximum time period of extension. The present law 
appears to allow the notice period to be extended indefinitely, provided each separate 
period of extension is itself not longer than three years.217 This is inconsistent with a 
policy which favours accountability. Thus, subsection 181 (2) puts a cap of three years 
rD the period of successive extensions.2IM 

Applicant 

Manner of 
making 
application 

Contents of 
affidavit 

182. An application for extension may be made by the So
licitor General of Canada or the provincial minister who is re
quired to give notice of the interception or surreptitious entry. 

Crimillal Cot/e, s. 196(2) 

183. (1) The application shall be made to a judge unilater
ally, in person and in private, orally or in writing, before the 
ninety-day period or an extension of that period ends and shall 
be supported by an affidavit of a peace officer. 

Criminal Code, s. 196(2), (4) 

(2) The affidavit shall disclose 

(a) the facts relied on to justify the granting of an exten
sion; and 

(b) a list of any previous applications for extensions in re
spect of the same warrant indicating the date each previ
ous application was made, the name of the judge who 
heard each application and whether each application was 
withdrawn, refused or granted. 

Crimillal Code, s. 196(4) 

217. See Watt, supra, note 158 at 193. 

21S. See Working Paper 47, rec. 72 at 93. 
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COMMENT 

Section 183 describes the nature and timing of an application to extend time for 
giving notice of an interception or surrf'~titious entry. These sections change the present 
law in one important way. Under them there is no longer the power (presently found in 
subsections 185(2) and (3) of the Code) to apply for an extension, or to grant it, at the 
time the application for a warrant is made. Under this provision, an extension may be 
applied for only after a warrant is issued. The application for extension of the notice 
should ordinarily be based on circumstances that can only be known or would only 
arise after the granting of a warrant. Privacy is better protected by proceeding in this 
way, since the court will have a more informed basis upon which to decide that the 
extension is truly necessary. Nevertheless, in unusual or extremely complex investiga
tions, we recognize that the applicant for the warrant will be better positioned to predict 
that an extension will be required, and to justify that prediction to a judge. In such 
cases, the wording in this provision can accommodate extension applications brought 
immediately after the warrant is granted. 

Applicant and 
notice 

COMMENT 

CHAPTER VII 
APPLICATION FOR DETAILS 

OF INTERCEPTION 

184. An accused who discovers that a private communica
tion to which the accused was a party has been intercepted by 
means of a surveillance device may apply in writing to a judge 
on two clear days' notice to the prosecutor for an order requir
ing the prosecutor to disclose details of the intcrcepted private 
communication. 

Working Paper 47. rec. 70 

See the comment to section 191 for a full explanation of this kind of application. 

Contents of 
application 

Affidavit in 
support 

185. (1) The application shall disclose 

(a) the applicant's namc; 

(b) the date and place the application is made; 

(e) the crime with which the applicant is charged; 

(d) the nature of the order requested; and 

(e) the reasons for requesting the order. 

(2) The application shall be supported by an affidavit. 
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COMMENT 

This section sets out the contents of an application to disclose details of a private 
communication and requires that the application be accompanied by an affidavit in sup
port. This is consistent with the procedure used for applications for orders brought on 
notice to other persons appearing elsewhere in this Code - for example. in Part Six 
(Disposition of Sei:ed Things). 

Service of notice 

COMMENT 

186. A notice setting out the time, date and place the 
application is to be heard shall be served, together with the 
application and the supporting affidavit, on the prosecutor. 

This section, modelled on section 216 of this Code. requires that a notice of the 
application, together with th(; application itself and supporting affidavit, be served on 
the prosecutor. 

Hearing evidence 

COMMENT 

187. A judge to whom an application is made may receive 
evidence, including evidence by affidavit. 

This section is modelled on paragraph 218«(') (disposition of seized things). 

Service of 
affidavit 

Questioning 
deponent 

Evidence on oath 

Recording 
evidence 

Identification of 
record 

Certification of 
transcript 

164 

188. (1) Where an affidavit is to be tendered as evidence, 
the affidavit shall be served, within a reasonable time before 
the application is to be heard, on the prosecutor. 

(2) Where affidavit evidence is received, the deponent may 
be questioned on the affidavit. 

189. The evidence of any person shall be on oath. 

190. (1) Any OI'al evidence heard by the judge shall be 
recorded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to 
time, date and contents. 

(3) Any transcription of the record of oral evidence shall 
be certified as to time, date and accuracy. 



Disclosure of 
further details 

COMMENT 

191. A judge who, on application, is satisfied that details 
of an intercepted private communication are relevant to the 
crime with which the applicant is charged and are necessary 
for the applicant to make full answer and d~fence may order 
the prosecutor to disclose such details as can be ascertained by 
due diligence. 

WOl'king Puper 47. ree, 70 

The police ordinarily intercept private communications with the intention of obtain
ing evidence against a person for eventual use at that person's trial on a charge involv
ing the crime for which the warrant to intercept was granted. However, not all targets 
of interceptions end up being prosecuted for that crime. The private communication 
may reveal that the person was not involved in committing a crime at all, or was com
mitting a different crime, or that someone else entirely was involved. 

For example. the private communication of "A," an innocent conduit, may be evi
dence that "E," not "A," was irnolved in committing a crime. Consequently "A" would 
not be charged with a crime as a result of the electronic surveillance. Since no evidence 
of the private communications would be tendered in evidence against "A," "A" would 
not receive a notice of intention to tender evidence under section 194. However, it is 
conceivable that "A" may need to obtain a record of the private communications in 
order to make full answer and defence to a different charge for which the prosecutor 
did not intend to tender the intercepted communications as evidence. "A" might never
theless still wish to have access to the wiretapped evidence, since it might provide 
corroboration 0; his or her alibi or support some other aspect of the defence. 

Accused persons who do not receive notice of an intention to introduce private 
communications in evidence against them may become aware, either formally or infor
mally, of the fact that their private communications have been intercepted. The formal 
method is that set out in paragraph 177(a), by which the person would receive a notice 
of any authorized interceptions of his or her private communications. However, this 
notice need not include the contents of the intercepted communications. The informal 
or unofficial method occurs where the person learns, or is infonned, usually from a 
reliable source, that an interception took place. 

Sections 184 to 193 codify the proposals that we first set forth in Working Paper 
47 219 to rectify the shortcomings of the present Criminal Code provisions. Section 184 
states that an application for this order may be made by an accused who was a party to 
the intercepted private communication on two clear days' written notice to the prosecu
tor. Sections 185 to 190 detail certain procedural elements of the application such as 
the contents of the application, service of the application, notice of the application and 
what evidence wiII be heard on the application. Section 191 sets out the grounds on 
which a judge must be satisfied to order disclosure of details of the private 
communication. 

219. Recommendation 70 at 93. 
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Form of order 

Contents of order 

Notice 

Accompanying 
documents 
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192. The order ~Ihall be in writing, in the prescr~bed form 
and signed by the judge who issues it. 

193. The order shall disclose 

(a) the applican't's name; 

(b) the crime wiith which the applicant is charged; 

(c) the decision of the judge; 

(d) the date and place of issuance; and 

(e) the name alild jurisdiction of the judge. 

CHAPTER VIII 
PROCEDURE FOR TENDERING EVIDENCE 

AND OBTAIN!LNG ADDITIONAL INFORMATION 

DIVISION I 
NOTICE OF INTENT TO TENDER EVIDENCE 

194. (1) A prosecutor who intends to tender evidence of a 
private communkation that was intercepted by means of a sur
veillance device shall give the accused reasonable notice of that 
intention. 

(2) The notice shall contain 

Working Paper 47, rec. 57 
Criminul CIIlII!. s. 189(5) 

(a) a transcript of any private communication that will be 
tendered in the form of a recording, or a statement ghing 
full particulalrs of any private communication that will be 
tendered by ~I witness; 

(b) the time, date and place of the private communication 
and the namE!S of all parties to it, if known; and 

(c) if the private communication was intercepted pursuant 
to 11 warrant, a copy of the warrant and any material relat
ing to an appiication to issue, renew or amend the warrant. 

Working Paper 47. rec. 49 
Crimillul Cot/e. s. 189(5) 

I 
I 



COMMENT 

Subsection 189(5) of the Criminal Code requires, as a condition of admissibility of 
a lawfully intercepted private communication, that the party intending to adduce it as 
evidence give the accused reasonable notice of such intention, together with: (a) a tran
script of the private commllnication (where it will be adduced in the form of a record
ing) or a statement setting out full particulars of the private communication (where 
evidence of the private communication will be given orally); and (b) a statement re
specting the time, place and date of the private communication and the parties to it, if 
known.22o 

Section 194 incorporates many aspects of the present Cnc/e provision, but it also 
introduces reforms designed to promote better disclosure to the accused. 

Subsection (l) requires that notice be given whenever the prosecutor intends to 
tender evidence of an intercepted private communication. This is meant to cover not 
only private communications that are lawfully intercepted pursuant to this Part (under a 
warrant or with the consent of all parties), but also private communications that are 
unlawfully intercepted, but that may nevertheless be admissible in the overall interests 
of justice in the case. Under the present law, the notice requirement is not applicable 
where the evidence is adduced with the const'nt of one of the parties.121 Tn Working 
Paper 47 we observed that this restriction was inconsistent with full disclosure, which 
requires that notice be ~jven in all these situations.222 

Subsection (I) is not drafted in tenns of excluding evidence where a failure to give 
proper notice occurs. Rather, the likely remedy would be an adjournment of the 
proceedings. 

Paragraphs (a) and (b) of subsection (2) in large measure reflect the present law. 
However, paragraph (c) is new. It reflects a policy of disclosure to the accused of most 
of the material contained in the sealed packet (including the information in support of 
the application for a warrant, its renewal or amendment, as well as the warrant or, if 
separate, the amendment itself). Under the present law, such information, with the ex
ception of the authorization and any renewal, is sealed and the accused must seek a 
court order to obtain access to it. Although the courts are now more readily recognizing 
the accused's right to have access to material in the sealed packet in order to make full 
answer and defence, the procedure is complicated and the onus is still on the accused 
to seek access. We have concluded that better disclosure would be achieved by obliging 
the prosecutor to disclose all such matters, subject to the prosecutor's obtaining a 
judge's order allowing material to be obscured as provided for in section 167. (Note 
that an order obscuring information is reviewable under Division III of this Chapter on 

220. The requirement to give notice is not restricted, under Code s. 189, to situations where the prosecutor 
wishes to tender evidence of the private communications against the accused directly. It also applies 
where the prosecutor tries indirectly to have the private communications tendered in evidence against 
the accused - for example, where the prosecutor wishes to use the private communications as part of 
the cross-examination of the accused's witness in order to destroy the accused's alibi defence. See R. v. 
Nygaard, [1989] 2 S.C.R. 1074. 

221. See R. v. Banas and HGlw/.:all1p (1982), 65 C.C.C. (2d) 224 (Ont. H.C.). 

222. Working Paper 47 at 73; rec. 57 at 87. 
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grounds that access to the infOlmation is believed necessary in order to make full 
answer and defence.) 

Applicant and 
notice 

COMMENT 

DIVISION II 
APPLICATION FOR FURTHER PARTICULARS 

195. An accused who has received notice of the 
prosecutor's intention to tender evidence of an intercepted pri
vate communication may apply in writing to a judge on two 
dear days' notice to the prosecutor for further particulars of 
the private communication. 

Crimil/al Coe/£', ~. 190 

Section 190 of the present Code allows a judge of the court in which the trial of 
the accused is being or is to be held to order that further particulars be given of the 
private communication intended to be adduced in evidence pursuant to the notice given 
the accused. Sections 195 to 197 incorporate this policy in a more logical manner by 
specifying separately the procedure by which the application is made (sections 195 and 
197) and the power of the judge to grant the application (section 196). 

Ordel for further 
particulars 

Additional 
procedure~ 

COMMENT 

196. A judge who, on application, is satisfied that further 
particulars are necessary for the accused to make full answer 
and defence may order that further particulars be given. 

Criminal Coe/e, s. 190 

197. Sections 185 to 190, 192 and 193 apply to this 
application. 

This section incorporates, for purposes of these applications, the same procedural 
mechanisms that govern applications for orders to obtain details (see sections 185 to 
190 and sections 192 to 193). These relate to the contents of the application, service of 
the notice of the application and the application itself. Also these procedures regulate 
what evidence is to be heard, how the evidence is to be recorded and the form and 
contents of any resulting order. 
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Applicant 

COMMENT 

DIVISION III 
APPLICATION TO REVEAL 
OBSCURED INFORMATION 

198. An accused who has received notice of the 
prosecutor's intention to tender evidence of an intercepted pri
vate communication may apply in writing for an order to 
reveal information obscured in the material that accompanied 
the notice. 

Working Paper 56, rec. 9(6) 

If a decision has been made to obscure infonnation, the accused, on receiving no
tice of the prosecutor's intention to adduce evidence under section 194, would receive 
a copy of the information in its obscured state. 

In Working Paper 56, Public and Media Access to the Criminal Process,22J we 
recommended that there be a mechanism for revealing obscured infonnation in order 
for the accused to make full answer and defence to the charge. This policy of better 
facilitating the right to make full answer and defence has been rf'cently recognized in 
several cases involving acce<;s to sealed material.224 Section 198 thus permits applica
tions to reveal obscured infon1!:'ltion and describes who may apply for this order. 

Manner of 
making 
application 

Hearing the 
application 

Order to reveal 
information 

199. The application shall be made in person to a judge on 
two clear days' notice to the prosecutor. 

200. On hearing the application, the judge shall examine 
the material contained in the sealed packet in the presence of 
the accused and the prosecutor without aJlowing the accused to 
examine it. 

201. A judge who, on application, is satisfied that informa
tion that has been obscured in any material given to the ac
cused relating to the warrant is necessary for the accused to 
make fuU answer and defence may order that the information 
be revealed to the accused. 

Working Paper 56, rec. 9(6) 

223. Recommendation <)(6)(a) at 61. 

224. See, e.g .• R. v. Rowbotham. supra. note 208; and R. v. Parmar, supra, note 208. 
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Additional 
procedures 

Appeal 

Affidavit 
evidence 

COMMENT 

202. Sections 185 to 190, 192 and 193 apply to this 
application. 

203. The judge's decision may be appealed to a judge of 
the court of appeal. 

CHAPTER IX 
EVIDENTIARY RULES 

204. Evidence of the following matters may be tendered by 
affidavit: 

(a) the times when and the places at which a private 
communication was intercepted; 

(b) the means by which a private communication was 
intercepted; 

(c) the history of the custody of any recording of an 
intercepted private communication; and 

(d) service of a notice of intention to tender evidence. 
Working Paper 47. rec. 66 

Wiretap cases have the potential to become quite protracted. Much technical but 
often non-contentious e.vidence, such as testimony as to installation of the device, mon
itoring of the device, preparation of tapes and transcripts, and so forth, has to be called. 
In Working Paper 47225 we proposed, in the interests of making proceedings more effi
cient and expeditious, that these non-contentious matters be more easily received in 
evidence. This section gives expression to our proposals. 

Status of 
applicant 

COMMENT 

205. The recital in a warrant that a person is a designated 
agent or a designated peace officer is, in the absence of 
evidence to the contrary, proof of that fact. 

Working Paper 47. rec. 68 

Section 205 dispenses with the need to prove, as a matter of course, that a person 
described as such in a warrant is in fact a special agent or a designated peace officer. 

225. Recommendations 66 and 67 at 89. 
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Absence of 
original warrant 

COMMENT 

206. In any proceeding in which it is material for a court 
to be satisfied that an interception of a private communication 
was authorized by a warrant issued on application made by 
telephone or other means of telecommunication, the absence of 
the original warrant is, in the absence of evidence to the 
contrary, proof that the interception was not authorized by a 
warrant. 

Report 19, Part Two. rec. 2(12) 
Crimil/al Code. s. 487.1(11) 

Section 206 is a provision similar to that found in other Parts of this Code (such as 
section 41 in Part Two (Search alld Seizure». It again emphasizes our preference for 
the production of original warrants (rather than copies) where the warrants have been 
applied for by telephDne or other means of telecommunication, since the original 
warrants clearly establish that the authority to act has been conferred. 

Preparation of 
report 

Laying before 
Parliament 

Publication 

COMMENT 

CHAPTER X 
ANNUAL REPORT 

207. (1) The Solicitor General of Canada and each pro
vincial minister shall, as soon as possible after the end of each 
year, prepare a report on the electronic sUl"Veillance activity 
conducted on each of their behalf during the year. 

Crimil/al Code. s. 195(1). (5) 

(2) The Solicitor General of Canada shall have the report 
laid before Parliament without delay. 

Crimil/al Code. s. 195(4) 

(3) Each provincial minister shall publish the report or 
otherwise make it available to the public without delay. 

Crimil/al Code, s. 195(5) 

To create a measure of political accountability for the use of this wiretap legisla
tion, section 195 of the Criminal Code requires that the Solicitor General of Canada or 
the provincial Attorney General, as the case may be, must annually publish a detailed 
report on the wiretapping applications and authorizations made on his or her behalf 
,.luring each year. Sections 207 and 208 continue these reporting requirements, with 
minor alterations to promote readability and to ensure consistency with other proposals 
in this Part. 

Contents of 
annual reports 

208. The annual reports shall set out 
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(a) the number of applications for warrants, renewals and 
amendments, listed separately; 

(b) the number of warrants, renewals and amendments 
that were issued, refused or issued with judicially- imposed 
conditions; 

(c) the number of persons identified in warrants who were 
prosecuted by the Attorney General of Canada or of the 
province, as a result of i.nterceptions made under warrants, 
for 

(i) a crime specified in the warrant, 
(ij) a crime referred to in subparagraph 133(1)(a)(i) 
that was not specified in the warrant, and 
(iii) a crime other than a crime referred to in subpara
graph i33(1)(a)(i); 

(d) the number of persons not identified in warrants who, 
because of information obtained from intercepted private 
communications made under warrants, were prosecuted by 
the Attorney General of Canada or of the province for 

(i) a crime specified in a warrant, 
(ii) a crime referred to in subparagraph 133(1)(a)(i) 
that was [lot specified in a warrant, and 
(iii) a crime other than a crime referred to in subpara
graph 133(1)(a)(i); 

(e) the average period for which warrants and renewals 
were issued; 

If> the number of warrants that, when renewed, were 'Valid 
for periods of 

(i) sixty to one hundred and nineteen days, 
(ii) one hundred and twenty to one hundred and 
seventy-nine days, 
(iii) one hundred and eighty to two hundred and thirty
nine days, and 
(iv) two hundred and forty days or more; 

(g) the crimes specified in warrants and the number of 
warrants, renewals and amendments issued for each crime; 

(Jz) a description of all classes of places specified in war
rants and the number of warrants issued for each class of 
place; 

(i) a general description of the means of interception 
specified in warrants; 

CJ) the number of persons arrested because of information 
obtained from a private communication intercepted under 
a warrant; 



COMMENT 

(k) the number of notices of interception of private com
munications or of surreptitious entry given; 

(l) the number of criminal proceedings, commenced by the 
Attorney General of Canada, or of the province, in which 
private communications intercepted under a warrant were 
tendered as evidence and the number of those proceedings 
where the accused was convicted; 

(m) the number of investigations in which information ob
tained from a private communication intercepted under a 
warrant was used, although the private communication was 
not adduced in evidence in criminal proceedings; 

(11) the number of prosecutions commenced against officers 
or servants of Her Majesty for crimes under section 66 (in
terception of private communications), 67 (entry to install 
instrument) or 68 (disclosure of private communications) of 
the proposed Criminal Code (LRC); and 

(0) a general assessment of the importance of the intercep
tion of private communications for the investigation, pre
vention and prosecution of crimes in Canada or the 
province. 

Crimillal Code, s. 195(2), (3) 

See the comment to section 207. 
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PART SIX 

DISPOSITION OF SEIZED THINGS 

DERIVATION OF PART SIX 

LRC PUBLICATIONS 

Search and Seizure, Report 24 (1984) 

Post-Seizure Procedures, Working Paper 39 (1985) 

Disposition of Seized Property, Report 27 (1986) 

Public and Media Access to the Criminal Process, Working Paper 56 (1987) 

Toward a Unified Criminal Court, Working Paper 59 (1989) 

LEGISLATION 

Criminal COal?, SS. 487-492, 605 
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INTRODUCTORY COMMENTS 

This Part establishes a largely comprehensive scheme to govern the handling, de
tention and disposition of "objects of seizure,,226 after they have been seized in accor
dance with Part Two (Search and Seizure) or Three (Obtaining Forensic Evidence). (In 
the latter case, this Part has application only if the thing seized is an object of seizure 
removed from inside a person's body.) The means of determining a claim of privilege 
and of disposing of seized things that are found to be privileged (such as documents 
seized from a lawyer's files) are not described here but rather are governed by the 
procedures in Part Seven (Privilege ill Relation to Seized Things) of this Code. 

Post-seizure procedures leading to the ultimate disposition of seized things are cur
rently governed by complex Criminal Code provisions and, particularly in the case of 
things seized without warrant, by the diverse administrative policIes and practices of 
individual police forces. In contrast, this Part establishes clear, uniform and simple rules 
to govern these matters. 

Persons having an interest in seized things are given the means to locate them, 
track their movement and be informed of the person or persons responsible for their 
custody. The authorities are encouraged to consider promptly whether detention of any
thing seized is necessary. If it is determined at an early stage that detention is not 
required, and no conflicting claims to ownership or possession are apparent, the admin
istrative requirements of this Part may be avoided and the things may be expeditiously 
returned to those persons entitled to possession. The process as a whole is subject to 
judicial supervision. Those responsible for a seizure are made fully accountable. 

Accountability is promoted by requiring those responsible for a seizure to prepare 
a detailed inventory of the things seized, give copies to specified persons affected and 
attach a copy to a detailed post-seizure report that is submitted to a justice. Initial re
sponsibility for the preservation and safeguarding o~ seized thing:- rests with the peace 
officer making the seizure, but justices in the judicial district where the post-seizure 
report is filed have overall power to supervise and control the detention, conditions of 
custody and disposition of anything seized. 

If detention of a seized thing is required, victims and others who claim a right to 
ownership or possession are provided with understandable, accessible and effective 
restoration procedures. 

At the same time, the broader public interests in the effective enforcement of crim
inal laws and conduct of criminal trials are preserved. Investigators and prosecutors are 
given the powers reasonably necessary to detain, safeguard and ulti1'lately tender 
evidence in criminal proceedings. 

Special procedures are established to deal with seizures of things that are danger
ous or perishable. 

This Part completes the reforms begun with the proclamation in force, on Decem
ber 2, 1985, of the Criminal Law Amendment Act.227 That Act, in turn, was partly 

226. The meaning of "objects of seizure" is set out in section 2. 

227. S.C. 1985. c. 19. 
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modelled on our draft recommendations in Working Paper 39. The 1985 reform did not 
purport comprehensively to regulate the area. Rather, its provisions were expressly 
made subject to the provisions of any other Act of Parliamem,m and so the post-seizure 
provisions in, for example, the Narcotic Control Act~29 and the Food and Drugs ACP30 
continued in force. In contrast, this Part of our Code is far more comprehensive. It 
govems the detention and disposition of all things seized as "objects of seizure" (a) 
under Part Two (Search and Seizure) or (b) under Part Three (Obtaining Forensic Evi
dence) where the objects have been removed from inside a person's body, and in the 
result affects the manner in which seized things will be dealt with under all federal 
crime-related statutes. 

While more complete in its coverage than the present Code and related statutes, 
this Part does not purport to regulate the handling and disposition of: (I) body samples, 
residues or things taken under Part Three, unless, as mentioned, the things have been 
seized as "objects of seizure" by removing them from inside a person's body (for ex
ample, drugs hidden in a person's body cavity); (2) things seized in relation to which a 
claim of privilege has been made; (3) breath or blood samples taken under Part Four; 
(4) things seized for purposes unrelated to criminal investigations or prosecutions (for 
example, things that are found); (5) things seized (otherwise than as the "objects of 
seizure" set out here) under the rules and regulations of custodial institutions; (6) things 
seized for the purpose of determining the legality of their possession without reference 
to specified crimes or the title of individual c1aimants;231 or (7) "proceeds of crime."m 

Application of 
Part 

Exception if 
privilege claimed 

CHAPTER I 
INTERPRET A TION 

209. (1) This Part applies to anything seized under Part 
Two (Search and Seizure) as an object of seizure or seized 
under Part Three (Obtailling Forensic Evidence) as an object of 
seizure that was removed from inside a person's body. 

(2) If a claim of privilege is made in respect of the seized 
thing or information contained in it, the seized thing shall be 

228. See, e.g., s. 489.1(1) of the Criminal Code. 

229. Supra. note 21. 

230. R.S.C. 1985. c. F-27. 

231. This refers to ill rem proceedings applicable to weapons. etc. (Criminal Code. s. 103), hate propaganda 
(Criminal Code. s. 320) and crime comics and obscene publications (Criminal Code. s. 164). We have 
elsewhere recommended thut sections 103, 164 und 320 of the Code be moved into federal regulatory 
legislation. See Report 24 at 51-54. 

232. Inclusion of rules designed to regulate their seizure und disposition is temporarily deferred While we 
carefully consider recent legislation on this subject. See All Act to amend the Crimina! Code. the Food 
and Dmgs Act and the Narcotic Control Act. supra. note 13. Our conclusions as to the extent to which 
this new legislation should be incorporated into this Code will be set out in forthcoming papers. 

177 



COMMENT 

dealt with in accordance with Part Seven (Privilege ill Relatioll 
to Seized Things). 

The purpose of this provision is to specify clearly the scope of application of this 
Part. "Objects of seizure" is defined in section 2. 

Rules relating to the disposition of things (other than "objects of seizure" removed 
from inside a person's body) obtained under the forensic evidence regime of Part Three 
will be addressed in a later volume to this Code, while the rules relating to the dispo
sition of blood and breath samples taken under Part Four (Testing Persons for Impair
ment in the Operation of Vehicles) are to be partialIy found in that Part. If a claim of 
privilege is made in relation to a seized thing or information contained in it, the proce
dure for access to and disposition of the thing is governed by Part Seven (Privilege ill 
Relation to Sei:ed Things). 

Preparation and 
offer of inventory 

Inventory for 
copied 
information 

Posting copy of 
inventory 

Copy to person 
with ownership 
or possessory 
interest 
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CHAPTER II 
DUTIES OF PEACE OFFICER ON SEIZURE 

DIVISION I 
INVENTORY OF SEIZED THINGS 

210. (1) A peace officer shall, at the time of seizure or as 
soon as practicable after the seizure, 

(a) prepare and sign an inventory of any seized things that 
describes them with reasonable particularity; and 

(b) offer to provide a copy of the inventory to any person 
who was in apparent possession of the seized things at the 
time of the seizure, and shall, at the person's request, 
provide a copy of the inventory. 

(2) If a copy of information contained in a seized thing is 
taken by a peace officer, the inventory shall indicate that fact. 

(3) If no one was in apparent possession of the seized 
things, the peace officer may post a copy of the inventory 
where the seizure was made. 

(4) A peace officer who seizes anything shall, where prac
ticable, offer to provide a copy of the inventory to any other 



COMMENT 

person who the officer believes has an ownership or a posses
sory interest in the seized thing and shall, at the person's re
quest, provide a copy of the inventory. 

Report 27. rec. 2(1) 
Crimillul COt/e. ~~. 487.[(91. 489.1 

Under section 489.1 of the present Code, if a thing seized under a warrant is not 
returned to the person lawfully entitled to possession/H the peace officer or other per
son who made the seizure is required to take the thing before "the justice who issued 
the warrant or some other justice for the same territorial division."H4 As an alternative 
to transporting the seized thing, the officer or other person may report the seizure and 
detention to the justice.21~ If no warrant has been issued and the thing has not been 
returned, the thing must be brought before, or the report made to, "a justice having 
jurisdiction in respect of the matter.,,21b In the case of a seizure under a telewarrant, the 
officer must file a report of the seizure "with the clerk of the court for the territorial 
division in which the warrant was intended for execution."m 

The Code's current provisions do not require the preparation of a post-seizure re
port in all cases where something has been seized and has not been returned. Nor do 
they require that an inventory be prepared and offered to persons having an interest 
either in the thing itself or in premises or vehicles from which the thing is seized. 

The provisions in this Chapter differ from those of the present Code. 

Section 210 enhances accountability by requiring the timely preparation and at
tempted distribution of an inventory of seized things. It enables inventory recipients to 
take action to protect their own interests by, for example, seeking access to the thing, 
applying for restoration or challenging the validity of the seizure itself. 

Return to pe~on 
lawfully entitled 
10 pos~e~sion 

DIVISION II 
RETURN OF SEIZED THINGS 

BY PEACE OFFICER 

211. (1) A peace officer may, before a post-seizure report 
is given to a justice, return a seized thing to the person who is 
believed to be lawfully entitled to possession if, to the knowl
edge of the peace officer, there is no dispute as to possession 

233. Under paragraph 489.1 (1 )(a). 

234. Crimillal Code. s. 489.1(1 Jlh)(i). (2)(11). 

235. Crimilllli Code. s. 489.1(l)(h)(ii). (2)(h). Sub~ection 489.1(31 requires the rcport to be in Fonn 5.2 
which specifics that the repon contain. among other things. a description of each thing seilcd. 

236. Crimillal Code. s. 489.1< 1 J(h). (2). 

237. Crimillal Cllde. ~. 487.1(9). Subsection 489.1(3) al~o prescribes use of Fonn 5.2 with the addition of the 
statements referred to in subsection 487.((9). 
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Receipt 

COMMENT 

and the thing is no longer required for investigation or use in 
any proceeding. 

(2) The officer shall get a receipt for anything returned. 
Report 27. rec. 2(6), (7) 

Crimillal Code, s. 489.1(1 lea) 

Section 211 continues the essence of paragraph 489.1 (l)(a) of the Criminal Code. 

The basic common law power that allows investigators a reasonable amount of 
time to assess whether an investigation will be enhanced by the continued detention of 
a seized thing, or whether it will provide useful evidence in subsequent proceedings,~;l8 
continues. Often, investigators come to realize soon after a seizure that further detention 
of a seized thing for such purposes is unnecessary. If a post-seizure report has not yet 
been presented to a justice and there is no apparent dispute as to who is entitled to 
possession, subsection 211(1) allows for its prompt return to the person who the officer 
believes is lawfully entitled to possession. 

This power is not intended to involve the peace officer in assessing the legal valid
ity of claimed property rights in a seized thing. Return under this section does not cre
ate or extinguish such rights. If, to the knowledge of the officer, there is a dispute as 
to who is entitled to possession, the formal requirements of this Part should be 
followed. 

Where something is returned under the authority of subsection 211 (1), the admin
istrative and accountability requirements are simply that a receipt be obtained (subsec
tion 211(2» and attached to any post-seizure report prepared (subsection 212(3». 

Preparation of 
report 

Contents of report 

DIVISION III 
POST-SEIZURE REPORT 

212. (1) A peace officer shall prepare a post-seizure 
report for anything that was seized and not returned. 

(2) The post seizure report shall disclose 

(a) the time and place of seizure; 

(b) the name of the officer who made the seizure and the 
name of the police force or other organization that the 
officer acted for when making the seizure; 

238. See Ghalli v. JOlles, [1970) I Q.B. 693 (C.A.); Lm'ie v. Hill (1918), 29 C.C.C. 287 (N.S.S.C.). See also 
the remarks of Galligan, J., in III Re Famolls Player's Ltd. v. Director of 11I1'I!stigatioll alld Research 
(1986), 29 C.C.C. (3d) 251 at 263 (Ont. H.C.). 
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Inventory and 
receipt to be 
attached 

COMMENT 

(e) the name of any person who was given a copy of the 
inventory; 

(d) where anything not referred to in a search warrant 
was seized in the course of executing the warrant, or where 
anything waS seized without a warrant, the reasons for 
seizing it; 

(e) the names of any persons who, to the officer's knowl
edge, may have an ownel'ship or a possessory interest in 
anything seized; and 

(f) where the search was carried out pursuant to a war
rant issued for more than one object of seizure, and not all 
of the objects of seizure were searched for, the reasons why 
a search was not carried out for each object of seizure. 

(3) The peace officer shall attach to the report the inven
tory of seized things and the receipt for anything that was 
returned. 

Report 27. rcc. 2(2) to (4) 
Criminal Code. ss. 487.1(9), 489.1 

Before 1985, the Crimillal Code did not provide for the submission of a written 
report as an alternative to bringing before II justice things seized under (or incidental to) 
a warrant. Under the Code, seized things generally had to be physically taken before 
either the justice who issued the warrant or some other justice within the same terri co
rial division. The 1985 reform introduced the report as an alternative2W to taking the 
things seized with or without warrant before a justice. The Narcotic COlltrol Act and 
the Food and Drugs Act still do not require returns or reports in relation to things 
seized under those Acts. 

Section 212 implements our view that. whenever a peace officer officially seizes 
something (i.e .• when it is seized and is not returned), a report that br'efly but accu
rately details the facts and circumstances surrounding the seizure should be made to a 
judicial official. 240 

To simplify administration, sections 212 and 213 do not give the officer an initial 
option of carrying seized things before the justicE; rather. they require the preparation, 
submission and filing of a post-seizure report in all cases in which seized things are 
retained. Subsection 212(2) clearly specifies the infom1ation the report must contain. 
Subsection 212(3) requires the inventory prepared under section 210 to be attached to 
it. If something seized has been returned under section 211, subsection 212(3) requires 
the receipt for it to be attached as well. 

--------------------------------------------------------.-------
239. The alternative to a report is not always available under the Cot/e. See Crimil/(11 Code. S5. 102(3), 

199(1), (2), 395(2), 447(2). 

240. Report 27 at 12-13. 
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The report and inventory both serve the goal of accountability. 

Return of 
post-seizure 
report 

Receipt and 
filing of 
post-seizure 
report 

COMMENT 

213. (1) A post-seizure report shall be given, as soon as 
practicable after the seizure, to a justice in the judicial district 
in which the seizure was made. 

(2) The justice who receives the post-seizure report shall 
have it filed with the clerk of the court for the judicial district 
in which the seizure was made. 

Report 27, rec. 2(5) 
Crimil/al Code, ss. 487.1 (9), 489.1(1) 

Subsection 489.1(1) of the Criminal Code now states, in part, that where a seizure 
is made by a peace officer, where no warrant has been issued and the seized thing is 
not returned, the officer must bring the seized thing or the report of seizure to a "justice 
having jurisdiction in respect of the matter." This may reasonably be interpreted as ap
plying to seizures made without a warrant. However, the identity of "a justice having 
jurisdiction in respect of the matter" may not always be clear. 

We have concluded that all seizures should be reported and that, after a seizure 
occurs, public access to documents relating to the seizure and related disposition pro
ceedings would not significantly interfere with criminal investigations or effective law 
enforcement. Accordingly, with certain exceptions, such access should be perrnitted.241 

The goal of all filing requirements in this Code is to facilitate, wherever possible, ac
cess to the material and documents recording and justifying intrusions against the pri
vacy and security of persons and property.242 This goal may be realized only if the 
place of filing of relevant material is clearly specified and easily ascertained. Section 
213 sets out this filing procedure. 

241. Working Paper 56, rec. II and comment at 71-72. 

242. This is subject. of course, to any overriding public or law enforcement intcrest,in maintaining the con
fidentiality or security of documents relating to the conduct of criminal investigations and protecting 
legally recognized privileges. Where such interests are important, this Code clearly recognizes and pro
tects them. See, for example, ss. 166 to 174 requiring confidentiality and sealing of material relating to 

wiretap applications; s. 53 (search and seizure); and Part Seven which regulates the manner of handling 
and disposing of material with respect to which a privilege is claimed. 
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Manner of 
making 
application 

COMMENT 

CHAPTER III 
CUSTODY AND DISPOSAL OF SEIZED THINGS 

DIVISION I 
GENERAL PROVISIONS DEALING WITH ORDERS 

1. Making all Application 

214. An application for an order shall be made in writing 
to a justice in the judicial district in which the post-seizure re
port was filed, the thing is in custody or a charge in relation to 
which the thing is being held was laid. 

Under this Part, applications may be made for a variety of orders in relation to 
seized things. These applications should be distinguished from applications for war
rants. Warrant applications are unilateral applications not requiring notice to interested 
parties. The applicant for a warrant must present reasonable grounds for belief in facts 
justifying the warrant's issuance, but need not have personal knowledge of those facts. 
In contrast, most of the applications for orders under this Part require that interested 
parties be given notice. These applications may be contested and the decision to issue 
an order must be based on evidence on oath deriving from the personal knowledge of 
witnesses or deponents. 

The present Criminal Code allows most of these orders to be obtained by way of 
"summary application" on notice to specified parties.24

.' Others, for example subsections 
490(5) and (6), involve "applications" on notice (in which case the Code provides that, 
before making an order, the judge or justice must give specified persons an "opportu
nity to establish" certain matters). The distinction between "applications" and 
"summary applications" is far from c1ear.244 

243. Criminal Code, s. 490(2){a), (3)(u). (7), (10), (15). 

244. In addressing this matter, we asked whether the tenn "summary" is intended to signify that the proceed
ings are to be characterhed by abruptness. expedition or infomullity. Or b it intended to signify restric
tions on the kinds of evidence that can he tendered'? In the view of the British Columbia Court of 
Appeal, "summarily" signifies an intention to give a right to proceed Col parte: SUllIes v. Cantin, 11915] 
8 W.W.R. 1293 (B.C.C.A.). In the view of another court, the words "summary application" do not mean 
without notice, bUI simply signify that the proceedings are not to be conducted in the "ordinary" way, 
but in a concise way: Re Freeman Estate, 11923J I D.L.R. 378 at 380-381 (N.S.S.C.A.D.). Perhaps 
"summary" is intended to signify certain characteristics of the decision-making process: for example, 
that "instinct," rather than legal principle, is to be applied; or that decisions are to issue orally. im
mediately upon completion of the hearing rather than in written fonn after more thorough deliberation. 
Criminal Cod£' paragraph 488.1(4)(d) requires a judge, in deciding whether a solicitor-client privilege 
attaches to documents. to "detennine the question summarily." In ,hort, the "summary" proceeding is 
nowhere defined and its intended nature can only be the subject of speculation. Yet. it is the most 
commonly used tenn to describe pre-trial applications in the Criminal Code. It is therefore obvious to 
us that the present vagueness of the legislation is unsatisfactory. 
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It is our view that all applications for orders in criminal proceedings should have a 
uniform structure that is fully and clearly defined. Applicants, counsel and those pre
siding should all have the same understanding of: (1) the conditions to be satisfied be
fore the application may be heard; (2) the disclosures to be made and notice given to 
other parties and the court before the proceedings may begin; and (3) the nature and 
characteristics of the hearing itself, including the evidence that may be received. Impos
ing a uniform structure on these applications need not make them more cumbersome or 
time-consuming. Rather, as is the case in civil motions practice, setting these matters 
out clearly in legislation should result in more concise proceedings concentrating di
rectly on the important and relevant issues. Further, mechanisms are available to expe
dite applications in appropriate circumstances; for example, normal time periods for the 
giving of notice may be shortened and orders may issue on consent if the justice 
approves. 

In this Division are found the procedures to be followed for contested applications 
for orders in relation to the custody and disposal of things seized as objects of scizure 
under Part Two (Search and Sei:ure) or Part Three (Obtaining Forensic El'idellce) 
where the object of seizure is removed from inside a person's body. The procedure for 
other contested orders in relation to other police powers is set out in other Parts. For 
example, Part Seven (Privilege in Relation to Sei:ed Things) sets out the procedure to 
determine a claim of privilege. The application procedure set out here may not be ulti
mately located here in the final consolidated version of the Code. Given the existence 
of other contested applications elsewhere in this volume and given that we anticipate 
that similar applications will also be provided for in future volumes of this Code, it 
may prove desirabl~ to consolidate the common provisions within a revised Chapter in 
Part One (General). 

Section 214 states the basic features of applications for orders: they mw;t be in 
writing and be heard by a justice. The place of application is flexible to account for the 
various locations that may be convenient for the applicant. 

The persons to be given notice of an application and the length of notice required 
are set out in the specific sections describing each application. 

Contents of 
application 
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215. (1) An application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) a description of the seized thing that is the subject of 
the application; 

(e) the date the seizure was made; 

(f) the name of the custodian; 

(g) the nature of the order requested; 

(Il) the reasons for requesting the order; and 

(i) any additional information required by this Part for the 
application. 



Affidavit in 
support 

COMMENT 

(2) The application shall be supported by an affidavit. 

Paragraphs (a) to (11) of subsection (l), which are self-explanatory, seL out the man
datory basic ingredients common to all applications for orders under this Part. Para
graph (1') alludes to the fact that other ingredients, peculiar to particular applications, are 
required by ~pecific provisions in this Part. 

Submission of an affidavit with the application ensures that the basic facts asserted 
in the application are supportable. 

Notice of 
application 

COMMENT 

216. A notice setting out the time, date and place the ap
plication is to be heard shall be served, together with the appli
cation and the supporting affidavit, on all parties to whom 
notice is required to be given. 

This section is designed to inform the parties of the fact of the application and 
provides a suitable period within which to prepare for it. 

Tran,ferring file 
for hearing 

COMMENT 

217. If an application is brought in a judicial district other 
than the judicial district in which the post-seizure report is 
filed, the clerk of the court for the judicial district in which the 
post-seizure report is filed shall, on the written request of the 
applicant, have the post-seizure report and all accompanying 
material transferred to the clerk of the court for the judicial 
district in which the application is to be heard. 

Section 217 authorizes the clerk of the court for the judicial district in which the 
post-seizure report was filed, on the written request of an applicant, to transfer relevant 
files and material to the place of application. Under sections. 225 and 229, a justice 
may, if satisfied that it is in the best interests of justice to do so, order that the appli
cation be made in a more convenient judicial district and then have relevant material 
transferred to the appropriate court clerk. 

Power of justice 

2. The Hearing 

218. A justice to whom an application is made 01" who is 
authorized to make an order without an application being 
made may, in determining whether to make an order, 

(a) compel the attendance of, and question, the custodian; 

185 



COMMENT 

(b) examine a seized thing or require it to be produced for 
examination; and 

(c) receive evidence, including evidence by affidavit. 

This provision is designed to provide a broad base of infommtion to a justice who 
is asked to make an order (or, where permitted by the relevant provision, who contem
plates making an order without an application first being made). The justice may re
ceive relevant information in the form ordinarily allowed in court proceedings (i.e., 
testimony on oath) as well as by affidavit. The presiding justice is thus given the means 
to "go behind" an application in order to ascertain, in an active and effective manner, 
whether the requirements for making an order have been met. 

Paragraph (0) recognizes the potential importance of the custodian in providing in
fomlation to the justice charged with making a special order affecting the disposition of 
anything seized. 

Although applications for orders will generally be based on evidence or informa
tion tendered by the parties or by other interested persons who have been given notice 
of the application, the justice is here given an unfettered discretion to compel the 
attendance of and to question the custodian. 

Paragraph (h) complements the justice's discretionary power under paragraph (a). 
It is in keeping with our view that the justice, before making an order in relation to any 
thing seized. should have access to all necessary information, including information that 
may be derived from an examination of anything seized. 

Paragaph (c) allows a justice to receive both oral testimony and affidavit evidence. 
Allowing affidavit evidence to be received provides a mechanism for avoiding unnec
essary attendances and the inconveniencing of witnesses. This should reduce the cost of 
litigation and save court time. On balance, these benefits outweigh the delay that may 
be caused in occasional cases when cross-examination on an affidavit is required on the 
hearing of an application.245 

Service of 
affidavit evidence 

Questioning 
dt:ponent 

219. (1) Where an affidavit is to be tendered as evidence, 
the affidavit shall be served, within a reasonable time before 
the application is to be heard, on all parties who received 
notice of the application. 

(2) Where affidavit evidence is received, the deponent may 
be questioned on the affidavit. 

245. See Re Senechal allll The Queen (1980). 52 C.C.C. (2d) 313 (Ont. H.C.), per Linden 1. If affidavit 
evidence may be received upon the "hearing" of an application, cross-examination by the party adverse 
in interest must be allowed. 
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COMMENT 

This section addresses the procedure relating to affidavit evidence. The parties who 
receive notice of the application should also receive any affidavits that are to be ten
dered as evidence within a reasonable time of the hearing of the application in order to 
be able to prepare for the hearing and thereby expedite the process. In addition, the 
deponent of an affidavit may be questioned about it. 

Evidence on onth 

Recording 
evidence 

Identification of 
record 

Certification of 
transcription 

COMMENT 

220. The evidence of any person shall be on oath. 

221. (1) Any oral evidence heard by the justice shall be 
recorded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to 
time, date and contents. 

(3) Any transcription of the record of oral evidence shall 
be certitied as to time, date and accuracy. 

This provision parallels one governing warrant applications (section I I). It is de
signed to ensure the maintenance of records sufficient to allow for subsequent review24

(, 

and thus serves the general aim of accountability. 

Form of order 

Contents of order 

3. Issuance of Order 

222. An order shall be in writing, in the prescribed form 
and signed by the justice who issues it. 

223. An order shall disclose 

(a) the applicant's name if the order is made on applica
tion; 

(b) the crime under investigation or charged; 

(c) a description of the seized thing that is the subject of 
the order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

if) the decision of the justice and any conditions imposed; 

(g) the date and place of issuance; 

246. See also the comment to section I I. 
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COMMENT 

(It) the name and jurisdiction of the justice; and 

(i) any additional information required by this Part for the 
order. 

Paragraphs (a) to (II) of this provision enumerate the mandatory elements common 
to all orders. Paragraph (i) refers to the fact that other unique ingredients of particular 
orders are required by spEcific provisions in this Part. 

Filing 
application. 
evidence. order 

Return of 
material 

COMMENT 

4. Filing 

224. (1) The justice shall, as soon as practicable after the 
hearing, have the following filed with the clerk of the court for 
the judicial district in which the post-seizure report was filed: 

(a) the notice of the application; 

(b) the application; 

(e) the record of any oral evidence heard by the justice or 
its transcription; 

(d) any other evidence received by the justice; and 

(e) if an order is issued, the original of the order. 

(2) If the post-seizure report and any accompanying mate
rial were transferred for a hearing from the judicial district in 
which they were filed, the justice shall have them returned 
after the hearing. 

This provision has the same object as the filing requirements for warrant applica
tions:247 to ensure the maintenance and availability of the material upon which an appli
cation is based, so that those affected can later ascertain whether the order was properly 
issued. 

Although under section 214 an applicant is given a number of alternative places in 
which to bring an application, subsection (I) of this section requires the justice to en
sure that, after the hearing, all application material is filed in the judicial district in 
which the post-seizure report was filed. 248 Ordinarily this location is likely to be (he 
most convenient and accessible to those directly affected by the seizure. Further, under 
subsection 224(2), any post-seizure report and accompanying material transferred to the 
court where the application was heard pursuant to section 217 must be returned to the 

247. See s. 13. 

248. The place for filing the post-seizure report (the judicial district where the seizure has been made) is 
specified in s. 213. See also the comment to s. 213. 
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judicial district in which they were filed in the first place. TIlliS, all documentation may 
ultimately be found in one location. 

Order Changing 
place of 
application 

Different judicial 
districts 

COMMENT 

S. Changing Place of Application 

225. (1) Where an application is filed and notice given, 
the justice before whom the application is to be brought may, 
on separate application, order that the application be trans
ferred to and heard, or that a new application be made, in an
other judicial district if the justice is satisfied that it would be 
in the best interests of justice, having regard to the interest of 
the witnesses and the parties. 

(2) The justice may order that the application be trans
ferred to or that a new application be made in the judicial dis
trict in which the post-seizure report was filed, the thing is in 
custody or the charge in relation to which the thing is being 
held was laid. 

This provision gives the justice the power, on application, to ensure that applica
tions for orders are heard and determined in the place that is most convenient to all of 
the parties. This power is provided because of the flexibility given to the applicant, 
under section 214, in deciding where to apply initially. 

Application for 
changing place 
of application 

Notice 

Additional 
contents of 
application 

226. An application for change of place may be made by 
any person who received notice of the application for which a 
change of place is requested. 

227. The application shall be made on three clear days' 
notice to 

(a) the person who made the application for which a 
change of place is requested; and 

(b) anyone else who received notice of that application. 

228. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (h), the application shall disclose the 
reasons for believing that a change of place for the application 
would be in the best interests of justice, having regard to the 
interest of the witnesses and the parties. 
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Trunsferring file 

Custodian 

COMMENT 

229. A justice who orders that an application be trans
ferred to or made in another judicial district shall have the tile 
transferred to the clerk of the court for that judicial district. 

DIVISION II 
PRESERVATION AND SAFEGUARDING 

230. A peace officer who seizes anything and does not 
return it shall act as its custodian by taking steps to ensure 
its preservation and safeguarding. 

Report 27. rec. 3(1). (3) 
Criminul Codl!. s. 489.1 (I). (6) 

We originally recommended249 that in all cases the seizing authorities should be 
required to apply for a "custody order," to regulate the storage and supervision of 
seized articles. This application for an order was to be initiated automatically when an 
endorsed warrant or post-seizure report was taken before a justice. The procedure 
would have required the attendance of at least one officer familiar with the seizure.25o 

Upon reflection, we now believe that the goals of the custody order can more effi
ciently be realized by a simpler procedure not automatically requiring the initiation of 
a formal hearing and time-consuming attendances at judicial proceedings. Thus, section 
230, as drafted, codifies procedures now employed by many police officers and forces 
as a matter of good practice. The provision requires the peace officer who effects a 
seizure to act, at least initially, as custodian of the seized thing. This more simply 
imposes the responsibility and infonns persons affected where the responsibility lies. 

Under paragraph 490( 1 )(a) of the present Code, the burden is initially placed on 
the "prosecutor" to satisfy the justice "that the detention of the thing seized is required 
for the purposes of any investigation or a preliminary inquiry, trial or other proceed
ing." On being so satisfied, the justice may order the detention and preservation of the 
seized thing that may initially extend to a maximum of three months from the date of 
the seizure.2Si 

In this scheme, the process is simplified. The early involvement of the prosecutor 
is not required and the seized thing may automatically be detained and preserved under 
section 230. Changes to the basic requirements of section 230 must be authorized under 
powers conferred in this Part. In fact, the remainder of this Part basically outlines the 
circumstances in which such changes may be made.252 

249. Report 27. rec. 3. 
250. Ibid. at 15-16. 

251. Criminul Code. s. 490(1 )(b). (2). 

252. Section 270 continues the present Code's basic three-month limitation on the initial detention period. 
Sections 273 and 274 specify the manner of applying for. and the grounds justifying. an extension. 
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Entrusting seized 
thing to another 

COMMENT 

231. The custodian may entrust a seized thing to any per
son, including a person from whom it was seized, on such rea
sonable conditions as are consistent with its preservation and 
safeguarding. 

This section relates to the custodian's ability to take control (rather than physical 
possession) of something seized. It builds on section 20, which provides that the power 
to seize means the power to take possession or control of a thing and the power to take 
control over funds in a financial account. In many cases. "taking control" will necessar
ily require that the seized thing be left in the physical possession of someone other than 
the custodian. This section makes it clear that the cLlstodian may entrust anything seized 
to another person (even the person from whom it is seized), if the thing can be effec
tively preserved and safeguarded and provided it remains under the overall supervision 
of the custodian. 

Further, this section provides t1exibility in the means of preserving and safeguard
ing unusual items such as perishables or large articles that cannot be stored in locations 
under the direct physical control of the custodian. 

Order on 
application 

COMMENT 

232. A justice may, on application, make an order for the 
preservation and safeguarding of a seized thing, including an 
order substituting or adding custodians. 

Section 232 establishes the power of a justice, on application, to order variations in 
the basic conditions of detention of seized things mentioned in the post-seizure 
report.m This ensures an overall independent judicial supervision of the process. 

Applicant 

COMMENT 

233. An application may be made by a peace officer, the 
accused, the prosecutor or any person who claims an owner
ship or a possessory interest in a seized thing. 

Section 233 Clearly specifies the persons who may apply for an order to change the 
conditions of custody of seized things. The list of possible applicants (for this as well 
as some other orders under this Part/54 includes persons who claim either "an owner
ship or a possessory interest" in something that has been seized. This provision there
fore recognizes the potentially broad range of persons who can have a valid claim to 

253. The peace officer who ~eizes a thing that is not returned is the initial custodian of it. See s. 230 and the 
accompanying comment. 

254. See 55. 248 lind 261. 
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assert in a seized thing. Persons such as bailees, unpaid sellers, chattel mortgagees, lien
holders or pawnbrokers could fall within this category. 

Notice by 
applicant 

COMMENT 

234. The applicant shall give three clear days' notice to 
any person who, to the knowledge of the applicant, may have 
an ownership or a possessory interest in the seized thing and to 
any other person named by the justice hearing the application. 

Section 234 is designed to ensure that persons other than the applicant who may 
have an ownership or possessory interest in the seized thing are notified and given 
adequate time to prepare to make representations to better protect the thing or their 
interests, if they so desire. 

Additional 
contents of 
application 

COMMENT 

235. In addition to disclosing the information required by 
paragraphs 215(I)(a) to (h), the application shall disclose 

(a) whether the applicant is a peace officer, the accused, 
the prosecutor or a person who claims an ownership or a 
possessory interest in ~he seized thing; and 

(b) if the applicant is a person who claims an ownership or 
a possessory interest in the seized thing, the nature of that 
interest. 

Report 27, rer. 3(2) 
Crimilltll Cod£', s. 490(1 )(iI), (15), (16) 

As noted, subsection 215(1) sets out the required contents of all applications for 
orders made under this Part and, in paragraph (i). provides for the inclusion of "any 
additional information required by this Part for the application." Section 235 states the 
additional matters that must be specified in an application for an order under sections 
232 to 235. 

Order without 
application 

Notice by justice 
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236. (1) A justice who receives a post-seizure report may, 
without an application being made, make an order for the 
preservation and safeguarding of a seized thing that is the sub
ject of the report, including an order substituting or adding 
custodians. 

(2) A justice who is considering making the order without 
an application being made shall give three clear days' notice of a 
hearing to determine the issue to the prosecutor and to any person 



COMMENT 

who, to the justice's knowledge, may have an ownership or a 
possessory interest in the seized thing. 

Report 27. rec. 3 

Once a post-seizure report is filed, a justice who reads the report may question 
whether the steps taken by the police to safeguard and preserve a seized thing are ade
quate. This section creates a justice's power to commence a hearing, on his or her own 
initiative, to determine whether or not to make an order to preserve and safeguard a 
seized thing (for example, by substituting a different custodian) should be made. As a 
result, there is no application procedure. However, the justice must notify the interested 
parties of the hearing. 

Additional 
contents of order 

Release for 
analysis 

COMMENT 

237. In addition to disclosing the information required by 
paragraphs 223(a) to (Il), the order shall disclose the name of 
any added or substituted custodian. 

DIVISION III 
TESTING OR EXAMINATION 

238. A peace officer may have a seized thing examined, 
tested or analyzed, and the custodian shall release it for that 
purpose. 

This provision, included here for clarity, recognizes an accepted practice that is 
often necessary in order for the evidentiary value of the seized thing to be assessed. 

Order for release 

COMMENT 

239. A justice who, on application, is satisfied that it is 
necessary to do so to enable the accused to make full answer 
and defence may order that a seized thing be released for ex
amination, testing or analysis, subject to any conditions that the 
justice considers necessary to preserve and ~~~4'guard it. 

Criminal Code. s. 605 

Investigators and prosecutors have an unrestricted right to have any seized thing 
scientifically examined, tested or analyzed from the moment of seizure. However, the 
right of the accused to have seized things released for the purpose of examination or 
analysis is limited to that provided by subsection 605(1) of the Criminal Code. Under 
subsection 605(1), either the prosecutor or the accused may apply for the release of 
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"exhibits" for scientific testing or examination. We believe that the authority given by 
this section is too narrow and requires simplification. 

The Code's restriction on testing to "exhibits,,,255 and its requirement that release 
applications be made to the higher courts,2S6 may result in unnecessary delay and 
thereby prejudice an accused person's defence. Moreover, in our view, there is no need 
to burden higher courts with these release applications. Accordingly, section 239 allows 
an accused person to apply to any justice for an order, and the application may be made 
any time after a seizure, whether or not the seized thing has been formally entered as 
an exhibit in proceedings. 

Combining the power to release with the power to impose conditions, as this sec
tion does, helps ensure the continuity of possession and the integrity of the thing, 
thereby preserving its evidentiary value. 

Notwithstanding this section, there remains a need to allow both the prosecution 
and the defence to apply for the release of trial exhibits for examination or testing. 
Additional provisions of this kind will be included in a forthcoming Part of this Code 
regulating the conduct of the trial. 

Application for 
release 

Asking for access 

Power of 
custodian 

240. The application may be made by an accused on three 
clear days' notice to the prosecutor. 

Crimillal Cot/e, s. 605 

DIVISION IV 
ACCESS TO SEIZED THINGS 

241. (1) A person who has an interest in a seized thing 
may ask the custodian for permission to examine it at the place 
of custody. 

(2) A custodian who believes 

(a) that the person has an interest in the seized thing, and 

(b) that giving permission would not frustrate an ongoing 
police investigation, pose a risk to anyone's safety, interfere 
with an ownership or a possessory interest in the seized 
thing or Jeopardize its preservation and safeguarding 

may give permission, subject to any conditions that the custo
dian considers necessary to preserve and safeguard the seized 
thing. 

255. However, see R. v. Sm'ioll and Mi=ralri (1980), 52 C.C.C. (2d) 276 (Ont. C.A.). 

256. See R. v. Walsh (1981), 59 C.C.C. (2d) 554 (Om. Provo Ct.), holding that a justice presiding at a 
preliminary inquiry may not order the release of exhibits under this section. 

194 



COMMENT 

A number of provisions in the Criminal Code now regulate various aspects of the 
question of access to seized things. Subsection 490{ 15) of the Code allows a person 
with "an interest in what is detained [under subsection 490(1), (2) or (3)]" to apply, on 
three clear days' notice to the Attorney General, to "a judge of a superior court of 
criminal jurisdiction or a judge as defined in section 552"m for an order permitting its 
examination. In making such an order, the judge, under subsection 490(16), may set 
terms to safeguard and preserve the thing. 

In this Part, sections 241 to 246 regulate general issues involving access. 

As noted, under subsection 605( I) of the Criminal Code, an application may also 
be made for the release of an "exhibit" for the purpose of a scientific lest or other 
examination. Applications for the release of seized things for examination, testing or 
analysis (as opposed to access to them) are regulated by sections 239 and 240 of this 
Part. 

Further, a person claiming a solicitor-client privilege in respect of detained docu
ments may, under subsection 488.1(9) of the current Code, be allowed to examine them 
or make copies. Access in such cases is regulated by sections 30 I to 310 of our 
proposed Code. 

We have concluded that access to seized things should be restricted to persons with 
an interest in the things.2'x (Normally the public has no discernible interest in such 
things.) We also believe that the present process for obtaining acces~ is overly cumber
some and f0I111[11.2'9 

Subsectioll 241 (l) replaces the current Code's subsection 490(15) requirement that 
a summary application be brought to a judge H[ w]here anything is detained pursuant to 
subsections (I) to (3) [of section 490] ... " \vith the requirement that a simple request 
for access be made to the custodian. Sections 243 to 246 provide for an application to 
a justice in cases where the custodian denies access.zw 

Subsection (2) specifies the criteria to be applied by the custodian in deciding 
whether to allow access. There have been both narrow and broad interpretations by the 
courts of the present Code's requirement that the applicant have "an interest in what is 
dt't~jned."YI' The court~ have extended the meaning of "interest" beyond strict property 
confines to include a legal concern in the matters referred to in seized documents.101 

Too narrow an interpretation works so as to frustrate the purpose of this scheme. Para
graph (a) of subsection (2) is premised on the assumption that custodians and, if 

257. '"[S)uperior coun of criminal juri~diction" i\ defined in ~i!ction 2 of the Crimil1a/ COdi'. 

258. Repon 27 at 19. 

259. Ibid. at 20. 

260. fbid .• rec. 4. and at 20. 

261. See Working Paper 39 at 35-36. 
262. Repon 27 at 19. 
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necessary, the justices, will ensure that persons who have a real need for access will be 
given it. 

Paragraph (b) of subsection (2) alludes to factors that may justify a refusal of ac
cess. A refusal for any of these reasons should be rare once a charge has been laid in 
relation to anything seized. 

Asking for copies 

Power of 
custodian 

COMMENT 

242. (1) A person who has an interest in information con
tained in a seized thing that is capable of being reproduced 
may ask the custodian to provide copies of the information. 

(2) A custodian who 

(a) believes that the pl'rson has an interest in the informa
tion, 

(b) believes that providing copies would not frustrate an 
ongoing police investigation, pose a risk to anyone's safety, 
interfere with an ownership or a possessory interest in the 
seized thing or jeopardize its preservation and safeguard
ing, and 

(c) is able to provide copies of the information 

may provide the copies on payment of a prescribed fee. 

This provision establishes a procedure and criteria, similar to those applicable when 
general access is st)ught, for obtaining copies of information contained in a seized 
thing, such as illTormation in a wfit~en document or infom1ation stored on a computer 
disk. In the case of a computer disk, access to the thing itself - the disk .- may be of 
little value. Meaningful access may require permitting the infonnation stored on the 
disk to be printed out and copied. 

Subsection (2) also addresses the question of the cost of reproduction. A fixed fee 
for reproduction is to be established by regulation. However, under subsection 243(2) a 
justice may, on application, order that the fee be dispensed with if the justice is satis
fied that financial hardship or other inequity would result. The goal of these provisions 
is to ensure that necessary access is available and is not frustrated by administrative, 
financial or bureaucratic barriers. 

Order dealing 
with access 
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243. (1) A justice who, on application, is satisfied that a 
per"on should be given permission to examine a seized thing, or 
that a person should be provided with copies, may make an 
order requiring the custodian to permit the applicant to exam
ine the seized thing or to provide copies of the information, 
subject to any conditions that the justice considers necessary to 
preserve and safeguard the seized thing. 



Dispensing with 
fee 

COMMENT 

(2) A justice who, on application, is satisfied that the fee 
fixed for copies would result in financial hardship to the applicant 
or would be inequitable in the circumstances may make an order 
dispensing with the fee. 

Report 27. rec. 4(1) 
Crimil/al Code, s. 490(15), (16) 

Section 243 enables anyone who has been refused access or copies, or who is un
able or unwilling to pay the fee fixed for such copies, to pursue the matter further by 
means of a fresh application to a justice.263 

Application for 
access, copies, 
or dispensing 
with fee 

Notice 

Additional 
contents of 
application 

Order on 
application 

244. An application may be made by any person who has 
been refused permission to examine a seized thing, who has 
been denied copies of information contained in a seized thing 
or who has been allowed copies but for whom payment of the 
fee would result in financial hardship or would be inequitable. 

Report 27, rec. 4( I) 
Crimillal COc/l', s. 490( 15) 

245. An application shall be made on three clear days' 
notice to the prosecutor. 

Report 27. rec. 4(1) 
Crimil/al Coc/£', ~. 490( 15) 

246. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (It), the application shall disclose the 
nature of the applicant's intertst in the seized thing. 

DIVISION V 
RELEASE OR SALE OF PERISHABLE THINGS 

247. A justice who is satisfied that a seized thing is perish
able or likely to depreciate rapidly in value may, on applica
tion, order that it be 

(a) released, Witii or without conditions, to its lawful pos
sessor if there is no dispute as to the right to possession; or 

263. Our original recommendation was that an application following a denial of access should be made to the 
"court of appeal." However, such a review of an essentially administrative decision would impose an 
unnecessary burden on the court of appeal at a preliminary stage of the proceedings. The approach 
adopted here is more in keeping with our stated desire to make these proceedings less cumbersome and 
formal. See RepOit 27, rec, 4(2). 
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COMMENT 

(b) sold on such conditions as the justice directs if there is 
a dispute as to the right to possession. 

The Criminal Code does not now clearly specify procedures to govern the handling 
and disposition (including the sale) of seized perishable things. Instead, an application 
for the return of anything seized may be made before the expiry of a period of deten
tion if a judge or justice is satisfied that its continued detention would result in "hard
ship.,,264 

Sections 247 to 250 specifically permit a justice, on application, to make an order 
for the release or sale of perishable things or things likely to depreciate rapidly in 
value. They are designed to minimize the hardship, particularly to crime victims, caused 
by unnecessary detention of such things. These sections and sections 266 to 269 (which 
allow photographs or other representations of seized things to be admitted in evidence) 
protect the interests of persons entitled to possession while causing little, if any, 
interference with the state interest in having access to evidence in criminal proceedings. 

Applicant 

COMMENT 

248. An application may be made by a peace officer, the 
accused, the prosecutor or any person who claims an owner
ship or a possessory interest in anything seized. 

Section 248 says who may apply for an order for the release or sale of things that 
are "perishable or likely to depreciate rapidly in value." Since an application will ordi
narily be made in urgent circumstances, the section is drafted broadly to enable it to be 
made by a wide range of interested persons having knowledge that deterioration or 
devaluation may be imminent. 

Notice by 
applicant 

COMMENT 

249. An applicant shall give one clear day's notice to any 
person who, to the knowledge of the applicant, may have an 
ownership or a possessory interest in the seized thing and to 
any other person named by the justice hearing the application. 

Section 249 states who must receive notice of the application. Persons known to 
have an ownership or a possessory interest in any seized perishable or rapidly depreci
ating thing are entitled to receive notice of any application for its return. Because of the 
urgent circumstances, minimal notice is required. 

264. Criminal Code, s. 490(7), (8). 
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Additional 
contents of 
application 

Order without 
application 

Notice by justice 

COMMENT 

250. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (Il), the application shall disclose 

(a) whether the applicant is a peace officer, the accused, 
the prosecutor or a person who claims an ownership or a 
possessory interest in the seized thing; and 

(b) if the applicant is a person who claims an ownership or 
a possessory interest in the seized thing, the nature of that 
interest. 

Report 27, rec. 3(3), (4) 
Criminal Code, s. 490(l)(b), (7), (8), (9), (10), (II) 

251. (1) A justice who receives a post-seizure report and 
who is satisfied that a seized thing is perishable or likely to de
preciate rapidly in value may, without an application being 
made, order that it be 

(a) released, with or without conditions, to its lawful pos
sessor if there is no dispute as to the right to possession; or 

(b) sold on such conditions as the justice directs if there is 
a dispute as to the right to possession. 

(2) A justice who is considering making the order without 
an application being made shall give one clear day's notice of a 
hearing to determine the issue to the prosecutor and to any 
person who, to the justice's knowledge, may have an ownership 
or a possessory interest in the seized thing. 

Report 27, rec. 3{3), (4) 
Criminal Code, s. 490(1 )(11), (8), (9), (II) 

This section gives a justice who receives a post-seizure report the power, exercis
able on his or her own initiative, to commence a hearing to determine whether or not a 
seized thing that appears to be perishable or rapidly depreciating in value should be 
returned or otherwise sold. Thus, there is no application procedure. However, appropri
ate notice should be given to interested parties so that they may attend the hearing. 

Proceeds of sale 

COMMENT 

252. Where a seized thing has been sold, the custodian 
shall deposit the proceeds of the sale in an interest-bearing 
account on such conditions as the justice directs. 

Section 252 specifies how the custodian is to deal with the proceeds of a sale or
dered under paragraphs 247(b) or 251 (l)(b). It protects the interests of the person even
tually found to be entitled to possession of a perishable thing or a thing "likely to 
depreciate rapidly in value." The assumption here is that the justice, by means of the 
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order made, will cautiously endeavour to maximize the revenue generated from the 
proceeds of the sale. 

Duty of peace 
officer 

COMMENT 

DIVISION VI 
REMOVING DANGEROUS THINGS 

253. A peace officer who believes that a seized thing poses 
a serious danger to public health or safety shall, as soon as 
practicable, remove it or have it removed to a place of safety. 

Report 27. rec. 3(6) 
Criminal Code. s. 492 

Divisions VI and VII of this Chapter establish special powers concerning the 
handling of "dangerous" seized things, such as weapons or explosives. 

If a seized thing is believed by a peace officer to pose a serious danger to public 
health or safety, section 253 requires it to be removed to a place of safety.265 The belief 
may prove wrong or even be unreasonable, but out of caution and in the interest of 
public health and safety the section imposes a duty to act to eliminate the apprehended 
danger. 

The mere movement of a seized thing to a place of safety without prior judicial 
screening need not irreparably interfere with the interests of anyone lawfully entitled to 
possession. Judicial screening will occur under section 254 if an application is made to 
have the thing destroyed or disposed of and wrongful or negligent action can be iden
tified at that point. With these safeguards, there is no need for a requirement of prior 
screening. 

Order dealing 
with dangerous 
things 

Applicant and 
notice 

254. A justice who, on application, is satisfied that a seized 
thing poses a serious danger to public health or safety, may 
order that it be destroyed or otherwise disposed of, subject to 
any conditions that the justice considers necessary to eliminate 
or alleviate the danger. 

Report 27. rec. 3(6) 
Crimillal Code. ss. 491. 492 

255. An application may be made by a peace officer on 
reasonable notice to any person who the peace officer believes 

265. The grounds for acting under this section should be contrasted with the more onerOllS conditions for the 
exercise of the exceptional power to destroy or otherwise dispose of anything believed on reasonable 
grounds to pose an imminent and serious danger to pubic health or safety. See s. 257. 
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COMMENT 

may have an interest in the seized thing and to any person 
named by the justice hearing the application. 

This section is designed to ensure that affected persons have the opportunity to 
make representations before drastic steps are taken under section 254. 

Preparing report 

Filing report 

Power of peace 
officer 

COMMENT 

256. (1) A report confirming that the order was carried 
out and explaining how the seized thing was destroyed or 
otherwise disposed of shall be prepared and given as soon as 
practicable to a justice in the judicial district in which the 
order was issued. 

(2) The justice shall have the report filed with the clerk of 
the court for the judicial district in which the post-seizure 
report was filed. 

DIVISION VII 
DESTROYING THINGS POSING IMMINENT 

AND SERIOUS DANGER 

257. A peace officer who believes on reasonable grounds 
that a seized thing poses an imminent and serious danger to 
public health or safety may destroy or otherwise dispose of it. 

Report 27, rec. 3(6) 

Section 257 gives a peace officer an exceptional power to destroy seized things in 
certain circumstances. Sections 258 and 259 couple this power with stringent after-the
fact reporting requirements. 

When questions of "imminent and serious danger ... " are involved, we believe 
that the safety of the public should outweigh property interests. The need to protect the 
public obviously demands that an officer take immediate action. The delay otherwise 
necessary to obtain prior judicial approval or review is an unwarranted luxury in these 
circumstances. 

Destruction of a seized thing under section 257 necessarily affects those with a 
legal interest in it. Where the officer acts wrongfully or negligently, he or she may be 
exposed tq civil liability. The threshold requirement - the officer "believes on reason
able grounds that a seized thing poses an imminent and serious danger to public health 
or safety ... " - is therefore justified, not only to prevent unnecessary destruction of 
property, but to protect the officer. 
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Notice and report 

Return of report 

Filing 

Restoration 

COMMENT 

258. After the thing is destroyed or otherwise disposed of, 
the peace officer shall 

(a) notify the person from whom the thing was seized and 
any other person who the peace <>fficer believes has an 
ownership or a possessory interest in it; and 

(b) prepare a report describing the seized thing and 
explaining why and how it was disposed of. 

259. (1) The report shall be given, as soon as practicable, 
to a justice in the judicial district in which the post-seizure 
report was filed. 

(2) The report shall be filed with the post-seizure report. 

DIVISION VII! 
RESTORATION ORDERS 

260. A justice shall, on application, order that a seized 
thing or the proceeds of its sale be restored to the applicant if 
the justice is satisfied that 

(a) there is no dispute as to the right to possession of the 
thing or the proceeds; 

(b) possession by the applicant would be lawful; 

(c) the thing or the proceeds are not subject by statute to 
forfeiture; and 

(d) it is not necessary for the thing or the proceeds to be 
kept in custody for investigation or use in any proceeding. 

Report 27, rees. 9, 12 
Criminal Code, ss. 490(5), (9), (II); 491(2), (3) 

This scheme for the restoration of seized things or of the proceeds of sale of seized 
things is designed to accommodate sometimes conflicting interests in one simplified 
proceeding that may be easily invoked at any time after a seizure. In this one proceed
ing, all claims of entitlement to anything seized or the proceeds of sale will be consid
ered, restoration will be expeditiously ordered where warranted and the public interest 
and individual interests will be accommodated wherever possible. 

In restoration proceedings three basic interests must be balanced. First, the public 
interest in the effective administration of justice requires that the authorities have ade
quate powers to detain and preserve seized things as long as reasonably necessary for 
the purpose of criminal investigation, for use as evidence, or for possible forfeiture 
where the power to order forfeiture of the seized things is provided by statute. (The 
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latter applies as well to proceeds of sale.) This interest must initially take precedence 
over the interest of individuals in having their property restored.266 

Second, individuals who have had their property seized from them have an obvious 
interest in not being deprived of the use and enjoyment of their property. This interest 
often conflicts with the first. 

Third, victims of crime (whose property may have been seized from an alleged 
offender) have an interest in securing the earliest possible return of their property. This 
interest must also be juxtaposed against the need to ensure that the offender is effec
tively prosecuted. 

Subsection 490(9) of the Criminal Code now provides that an order of restoration 
to the person from whom property has been seized may be made if the judge or justice 
is satisfied of two things: first, "that the periods of detention provided for or ordered 
under subsections (1) to (3) ... have expired and proceedings have not been instituted 
in which the thing detained may be required or, where those periods have not expired, 
that the continued detention of the thing seized will not be required for any purpose 
mentioned in subsection (1) or (4) ... "; and secondly, that "possession of it by the 
person from whom it was seized is lawful .... " Subsection 490(9) also provides that 
"if possession of it by the person from whom it was seized is unlawful and the lawful 
owner or person who is lawfully entitled to its possession is known," the judge 01' jus
tice may "order it to be returned to the lawful owner or to the person who is lawfully 
entitled to its possession .... " Moreover, "if possession of it by the person from 
whom it was seized is unlawful and the lawful owner or person who is lawfully entitled 
to its possession is not known ... ," the judge or justice may "order it to be forfeited 
to Her Majesty .... " 

If the applicant is someone other than the person from whom the property has been 
seized and essentially the same conditions are met, an order for restoration to this ap
plicant may be made under subsection 490(11). If the seized thing, by virtue of subsec
tion 490(9), has already been "forfeited, sold or otherwise dealt with in such a manner 
that it cannot be returned to the applicant ... ," an order may be made under paragraph 
490( II )(d) that "the applicant be paid the proceeds of sale or the value of the thing 
seized." Other statutes have similar procedures, with some differences in detail.267 

Section 260 consolidates and simplifies the basic law. 

Even if detention is required initially, restoration may subsequently be ordered if 
the procedures set out in Division IX of this Chapter are followed. That Division allows 
photographs or other representations of a seized thing to be admitted in evidence, 

266. Where contraband is involved, even if the thing is no longer needed for investigation or evidence, a 
public interest in forfeiture of the thing to the state may take precedence over a claim for restoration. 

267. Under the Narcotic Control Act, s. 15(2), and the Food and Drugs Act, ss. 43(2), 51 (I). for example, 
restoration of certain things "forthwith ... " may be ordered iF the court "is satisfied that the applicant 
is entitled to possession ... and that the thing seized is not or will not be required as evidence ...• " 
See Fleming v. The Queen, [1986] I S.C.R. 415. The Narcotic COllfrol Act, s. 16(2), also uniquely 
provides for the punitive forfeiture of "any conveyance seized under section II that has been proved to 
have been used in any manner in connection with [certain offences under the Act]." 
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instead of the thing itself, for the purpose of identifying the thing. This alternative 
approach has only very recently been fully recognized in the Criminal Code.268 

The present iaw allows applications for restoration under the Criminal Code to be 
made to various judicial officers depending on the circumstances. In some cases, the 
application may be considered by a judicial officer having no necessary connection 
with the seized thing or its location at the time of the application. The Narcotic Control 
Act, subsection 15(1), and the Food and Drugs Act, subsection 43(1), provide that ap
plications must be made "to a [provincial court judge] within whose territorial jurisdic
tion the seizure was made .... " This requirement applies even if the seized things 
have long been within the jurisdiction of another court, for example, as a result of an 
accused's election. 

Section 260 clearly and simply provides that all restoration applications may be 
made to a justice. In section 2, "justice" is defined to mean a justice of the peace or a 
judge. Under our proposed Unified Criminal Court structure, things seized in criminal 
investigations will remain within the jurisdiction of one court throughout and thus the 
administrative difficulties that may now be caused by allowing courts having no real 
connection with the seized things to order restoration is avoided. Flexibility in choosing 
the place of application is provided by section 214.269 The provisions of Division I of 
Chapter III ensure that all applications under this Part will proceed in the location most 
convenient for the parties involved. 

Applicant 

COMMENT 

261. An application may be made by any person claiming 
an ownership or a possessory interest in the seized thing or in 
the proceeds of its sale. 

Report 27. rec. 7 
Crimillal Code, s. 490(7), (10) 

The Criminal Code, in subsections 490(7) and (10), now cumbersomely provides 
for separate applications by persons from whom anything is seized and by others who 
claim to be lawfully entitled to possession. Yet, in each application, the factors and 
interests to be considered are basically the same. The Narcotic Control Act and the 
Food and Drugs Act establish different, even more complex, procedures for restoration, 
although here again the basic purpose of the proceedings and interests to be considered 
are similar. 

Section 261 is designed to simplify the law. 

268. An Act to amend the Criminal Code (I'ictims 0/ crime), S.C. 1988, c. 30, s. 2; now Crimillal Code s. 
491.2. 

269. The application may be brought in the judicial district in which the post-seizure report was filed, the 
thing is in custody or the charge in relation to which the thing is being held was laid. 
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Notice 

COMMENT 

262. The applicant shall give eight clem' days' notice to the 
prosecutor, the accused, any person who, to the applicant's 
knowledge, may have an ownership or a possessol'y interest in 
the seized thing and any other person named by the justice. 

Report 27, rec. 8 
Crimillal Code, s. 490(7), (10) 

The present requirements as to the timing and notice of restoration applications 
under section 490 of the Criminal Code are unnecessarily complex and confusing. 
"Where at any time before the expiration of the periods of detention provided for or 
ordered under subsections (1) to (3) ... the prosecutor determines that the continued 
detention of the thing seized is no longer required for any purpose mentioned in sub
section (1) or (4) ... ," he or she must bring an application under subsection 490(5). 
"Where the periods of detention provided for or ordered under subsections (I) to (3) ... 
have expired and proceedings have not been instituted in which the thing detained may 
be required , .. ," an application must be made by the prosecutor under subsection 
490(6). Neither of these provisions stipulates a period for giving notice to interested 
parties. A person from whom 3nything is seized may bring an application "on three 
clear days notice to the Attorney General ... " after the expiration of the detention 
period (s. 490(7» but may apply earlier in circumstances where prolonged detention 
will result in hardship (s. 490(8». An application by a person other than one from 
whom the thing has been seized may be brought "summarily" pursuant to subsection 
490( 10) "at any time, on three clear days notice to the Attorney General and the person 
from whom the thing was seized .... " Other statutes contain different requirements.27o 

The scheme proposed here is simpler. Under section 262 of our proposed Code. all 
restoration applications may be brought at any time on eight clear days' notice to the 
parties specified. Section 5 in Part One (General) allows the notice period to be short
ened on consent of the person to be notified or by order of a justice. An eight-day 
notice period is provided for here because the scheme contemplates notification of all 
known persons with the type of interest specified; the presence of such persons may 
lead in turn to a fuller and more complicated hearing than is ordinarily the case. 

Additional 
contents of 
application 

Condition 

263. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (Il), the application shall disclose the 
nature of the applicant's interest in the seized thing. 

264. A justice may, as a condition to making a restoration 
order, require the applicant to return the seized thing when re
quired by the court, and may impose any other conditions that 

270. Under s. ISO) of the Narcotic COllfrol Act and s. 43(1) of the Food alld Dmgs Act, application may be 
made by "any person ... within two months after the date of seizure. on prior notification being given 
to the Crown in the manner prescribed by the regulations .... " 
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COMMENT 

the justice considers Il~i:ts!;ary to pJ'eserve and safeguard it for 
investigation or lise in any proceeding. 

Report 27. rec. 10(3) 

Subsection 490( 16) of the Criminal Code now allows a judge to impose conditions 
to safeguard and preserve a seized thing in an order allowing access to it. However, no 
authority is given to impose conditions in a restoration order. Section 264 rectifies this 
situation by creating a new power to order restoration, subject to conditions imposed to 
preserve or safeguard the seized thing. Its purpose is to strike a better balance between 
the prosecutorial interests of the state and the individual's interest in using and enjoying 
his or her property. 

Effect of 
restoration order 

COMMENT 

265. A restoration order does not affect an ownership or a 
possessory interest in a seized thing or in the proceeds of its 
sale. 

Report 27. rec. 13 

Section 265 is new. It makes clear that the purpose of the restoration order is 
merely to return the seized thing (or the proceeds from its sale) to the custody of some
one with an uncontested right to possession. It does not purport to decide authorita
tively ownership or possessory rights. If there is a dispute as to the right to possession 
at the hearing to detennine restoration, the custodian retains possession until proper 
disposition of the thing or the proceeds from its sale can be determined under sections 
278 to 282. The scheme reflects our belief that disputes as to lawful possession are 
more appropriately resolved in civil rather than criminal proceedings. 

Photograph of 
seized thing 

Admissibility of 
photograph 
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DIVISION IX 
REPRODUCTION OF SEIZED THINGS 

266. (1) A peace officer may have a photograph taken of 
a seized thing. 

(2) The photograph, wllten accompanied by a certificate 
described in subsection 268(1), is admissible in evidence for the 
purpose of identifying the seized thing and has, in the absence 
of evidence to the contrary, the same probative force for the 
purpose of identification as the seized thing. 

Report 27. rec. 11 
Criminal Code. s. 491.2(1 l. (2) 



COMMENT 

This Division has three basic purposes: (1) to facilitate the prompt return of any
thing seized if the prosecution can preserve its evidentiary value by means other than 
detention; (2) to reduce the administrative and supervisory obligations of police and 
courts to store large quantities of seized items; and (3) to encourage the use and accep
tance of alternative fornls of evidence in the criminal justice system. 

The CUlTent Criminal Code, in subsections 490(13) and (14), allows for the making, 
retention and admissibility of copies of documents "returned or ordered to be returned, 
forfeited or otherwise dealt with under subsection (l), (9) or (11) .... " A recent 
amendment, section 491.2,271 has now adopted an approach recommended by this Com
mission and has extended the previous law to allow for the taking, retention and admis
sibility of photographs of "any property ... that would otherwise be required to be 
produced for the purposes of a preliminary inquiry, trial or other proceeding in respect 
of [certain offences] ... " and that "is returned or ordered to be returned, forfeited or 
otherwise dealt with under section 489.1 or 490 .... " Our fOimulation retains the 
basic purpose of the recent amendment, with important refinements. 

As drafted, subsection 491.2(2) directs that the photograph is, for all purposes, to 
be accorded "the same probative force as the property would have had if it had been 
proved in the ordinary way." This broad provision is capable of meaningful application 
in the case of photographs of information contained in documents, where the photo
graph of the document clearly reproduces the information, or in cases where, for iden
tification purposes, a photograph captures the visual characteristics of a thing in 
sufficient detail to enable it to be properly identified from the photograph. However, the 
provision defies meaningful application in cases where the probative value of a thing 
can only derive from physically examining or handling the thing itself. For example, 
the weight of an alleged burglar tool may have significant probative value if the ac
cused denies having had the strength to carry or wield it. A photograph would have no 
probative value on the issue of whether the tool was too heavy for the accused to carry. 

We have stated the admissibility and probative effect of a certified photograph 
more narrowly and precisely than the present law. Under our rule, it may only be ad
mitted in evidence for the purpose of identifying the seized thing, and may only have 
probative value for this purpose. The actual probative force that is to be given to the 
photograph may be undernlined under this rule where other evidence is adduced to the 
contrary . 

. Copying 
information 

Admissibility of 
copy 

267. (1) A peace officer may have a copy made of any 
information that is contained in a seized thing. 

(2) The copy of the information, when accompanied by a 
certificate described in subsection 268(1), is admissibl.p in 

271. Previously noted in the comment to s. 260. 
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COMMENT 

evidence and has, in the absence of evidence to the contrary, 
the same probative force as the information. 

Report 27, rec. II 
Criminal Code, ss. 490(13), 14; 491.2(1), (2) 

This section complements section 266. While section 266 allows a peace officer to 
have a photograph made of a seized thing (for example, of a stolen television set), this 
section allows a peace officer to have a copy made of infomlation contained in a seized 
thing (for example, by copying information contained in a computer onto a diskette). 

Certificate 

Affidavit of 
peace officer 

Power to require 
person to appear 
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268. (lj A certificate of a person stating that 

(a) the person made a copy or took a photograph under 
the authority of this Division, 

(b) the person is a peace officer or made the copy or took 
the photograph undel' the direction of a peace officer, and 

(c) the copy or photograph is a true copy or photograph 

is admissible in evidence and, in the absence of evidence to the 
contrary, is proof of the statements contained in the certificate 
without proof' of the signature of the person appearing to have 
signed the certificate. 

(2) An affidavit of a peace officer stating that 

(a) the peace officer has seized a thing and has had cus
tody of it from the time of seizure until a copy was made 
of the information contained in it or a photograph was 
taken of it, and 

(b) the thing or the information was not altered in any 
way before the copy was made or the photograph was 
taken 

is admissible in evidence and, in the absence of evidence to the 
contrary, is proof of the statements contained in the affidavit 
without proof of the signature or official character of the 
person appearing to have signed it. 

(3) The court may require the person appearing to have 
signed a certificate or an affidavit to attend before it for exam
ination or cross-examination about the statements contained in 
the certificate or the affidavit. 

Report 27, ree. II 
Criminal Code, s. 491.2(3), (4), (6) 



COMMENT 

This provision, with minor wording and structural changes, retaills the basic 
features of present Code subsections 491.2(3) to (6). 

Notice of 
intention to 
produce 
photograph or 
copy 

Period of custody 

COMMENT 

269. Unless the COlJrt orders otherwise, no copy, photo
graph, certificate or affidavit shall be received in evidence un
less the prosecutor has, before the proceeding, given a copy of 
it, and reasonable notice of intention to produce it, to the 
accused. 

Criminal Code, s. 491.2(5) 

DIVISION X 
TERMINATION OF CUSTODY AND DISPOSITION 

1. Period of Authorized Custody 

270. A seized thing or the proceeds of its sale may be held 
in custody for ninety days after seizure. 

Subsection 490(2) of the Criminal Code, dealing with things detained under para
graph 490(1)(b), now provides for a maximum initial detention period of three months 
from the date of the seizure. A justice may order a further period of detention if pro
ceedings in which the thing is needed are instituted before the initial period ends, or if 
the justice, on application made before the period expires, is satisfied that a further 
period of detention is justified, "having regard to the nature of the investigation .... " 

Subsection 490(3) of the Code provides that there may be successive extension 
orders under paragraph 490(2)(a). However, the cumulative detention period of such 
orders may not exceed one year from the date of seizure unless, within that year, "a 
judge of a superior court of criminal jurisdiction or a judge as defined in section 552 
... " orders additional detention, having, on application, been "satisfied, having regard 
to the complex nature of the investigation, that the further detention of the thing seized 
is warranted for a specified period" (s. 490(3)(a)); or "proceedings are instituted in 
which the thing detained may be required" (s. 490(3)(b)). 

If, before a detention period expires, the prosecutor decides that further detention is 
not necessary, subsection 490(5) now requires the initiation of restoration proceedings. 

Sections 270 and 271 do not change the basic grounds justifying detention or ex
tension orders but state the law mere simply. In our view, after a seizure has been 
made, three months (with the possibility of extension in appropriate circumstances) is, 
in most cases, an adequate and reasonable period within which a decision to initiate 
criminal proceedings can be made. Three months (specified more precisely here as 
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ninety days) is not an unreasonable burden for a citizen to bear in order to assist in the 
administration of justice. 

Extension of 
period of custody 

COMMENT 

27.1. The seized thing or the proceeds may be held for a 
longer period if 

(a) within ninety days after seizure 
(i) proceedings have begun in which the seized thing 
may be required as evidence or in which the thing or 
the proceeds are subject by statute to forfeiture, or 
(ii) an application for extension of the period of custody 
has been made; or 

(0) before an extended period of custody ends, proceedings 
have begun or another application for extension has been 
made. 

Accountability and contTol are enhanced when the authorities are regularly required 
to justify extensions. If an extension is truly necessary, it should be granted. However, 
the Code's provision for a present one-year maximum cumulative period of detention 
which may nevertheless be extended (see subsection 490(3» is a curious formulation 
and has been deleted. Paragraph 271(b) otherwise continues the present law, stating 
explicitly that any extension must be granted before the authorized detention period 
expires. 

Custody after 
end of 
proceedings 

COMMENT 

272. The seized thing or the proceeds may be held in cus
tody for a period no longer than thirty days after the end of all 
proceedings in respect of which the thing or the proceeds were 
detained. 

Report 27, rec. 5(1), (2), (3) 
Criminal Code, s. 490(2), (3), (12) 

To allow for meaningful appeals, section 272 states that the seized thing or the 
proceeds of its sale may be detained for a period of thirty days after the end of all 
criminal proceedings in which it is needed for evidence or investigation. 

Application by 
prosecutor 

210 

2. Applicatioll for Extensioll of Custody 

273. (1) A justice who, on application by the prosecutor, 
is satisfied that a seized thing or the proceeds of its sale are 
required to be kept in custody because of the complex nature 
of the investigation may order that the period of custody be 
extended for further periods not exceeding ninety days each. 



Application by 
other person 

COMMENT 

(2) A justice who, un application by a person with an interest 
in a seized thing, is satisfied that the seized thing is required to be 
kept in custody to preserve it as evidence may order that the period 
of custody be extended for further periods not exceeding ninety 
days each. 

Report 27, rec. 5(2) 
Criminal Code, s. 490 (2)(0), (3)(0) 

This section specifies who may apply to extend a custody period and sets out the 
grounds for an extension. (These grounds vary, depending on who the applicant is.) 
While the applicant will ordinarily be a prosecutor seeking an extension because the 
investigation is complex and thus time-consuming (see subsection 273(1», subsection 
273(2) contemplates the possibility of an application by other persons interested in the 
evidentiary value of the thing seized. An applicant under subsection 273(2) could, for 
example, include an accused or co-accused who seeks an extension to ensure that 
evidence is retained for use in the same or separate proceedings. 

Notice 

COMMENT 

274. The applicant shall give three clear days' notice to 
any person who, to the applicant's knowledge, may have an 
ownership or a possessory interest in the seized thing or the 
proceeds of its sale, to the prosecutor and to any other person 
named by the justice. 

Report 27, rec. 5(2) 
Criminal CodC!, s. 490(2), (3) 

This section continues the present general requirement that extension applications 
be brought on notice to affected parties. Paragraphs 490(2)(a) and (3)(a) of the present 
Code require notice only to "the person from whom the thing detained was seized 
... ," who may have no real or continuing interest in the thing after its seizure. The 
persons specified in section 274 as requiring notice have been selected in an endeavour 
to restrain unnecessary extensions. These are the persons most likely to have an interest 
in the speedy disposition of the seized thing and it is assumed that they will vigorously 
defend their position in applications seeking to prolong the period during which the 
seized thing may be detained. 

Power of 
prosecutor to 
return seized 
things 

3. Return of Seized Things 

275. The prosecutor may have a seized thing or the pro
ceeds of its sale returned to the person who is believed to be 
lawfully entitled to possession if 

(a) the period of authorized cllstody has expired or the 
seized thing or the proceeds are no longer needed; 
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COMMENT 

(b) to the knowledge of the prosecutor, there is no dispute 
as to the right to possession; and 

(c) the seized thir. : or the proceeds are not subject by 
statute to forfeiture. 

If a detention period expires, or if the prosecutor determines before the period ex
pires that the continued detention of something seized is no longer required, the present 
law requires the prosecutor to initiate what is, in effect, a restoration application.272 Sec
tions 275 to 277 establish a simple and efficient procedure, allowing the prosecutor, 
without the need for a hearing, to have the thing or its proceeds returned to the person 
believed to be lawfully entitled to possession, provided there is no dispute as to the 
right to possession known to the prosecutor and the seized thing or the proceeds of its 
sale are not by statute subject to forfeiture. 

Notice 

Returning seized 
thing 

Duty of 
prosecutor 

COMMENT 

276. A prosecutor who intends to have a seized thing or 
the proceeds of its sale returned shall notify the custodian in 
writing and shall file a copy of the notice with the clerk of the 
court for the judicial district in which the post-seizure report is 
filed. 

277. The custodian shall return the seized thing or the 
proceeds of its sale as soon as practicable after receiving the 
notice. 

Report 27. rees. 5(1). (3); 6(2) 
Crimillal Code. s. 490(5), (6) 

4. Dispositioll Order 

278. If the prosecutor does not have a seized thing or the 
proceeds of its sale returned when the period of authorized 
custody has expired or the seized thing or the proceeds are no 
longer needed, the prosecutor shall apply as soon as practicable 
for an order to dispose of the seized thing or the proceeds. 

Sections 278 to 282 set out the procedure to be followed when the prosecutor does 
not act under section 275. In this case, the prosecutor must initiate an application to a 
justice for an order to dispose of the seized thing or the proceeds of its sale, on notice 
to all interested parties as specified in section 279. 

272. See Criminal Code. s. 490(5). (6). 
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Notice 

Additional 
contents of 
application 

Power of justice 

279. The prosecutor shall give eight clear days' notice to 
the custodian, the accused, any person who, to the prosecutor's 
knowledge, may have an ownership or a possessory interest in 
the seized thing or the proceeds and to any other person 
named by the justice. 

280. In addition to disclosing the information required by 
paragraphs 21S(1)(a) to (Iz), the application shall disclose 

be 

(a) whether the period of authorized custody has expired 
or the seized thing or the proceeds are no longer needed; 

(b) if the period of authorized custody has expired, the 
date on which it expired; and 

(c) whether the thing or the proceeds are subject by 
statute to forfeiture. 

281. The justice shall order that the thing or the proceeds 

(a) returned to the lawful possessor if there is 110 dispute 
as to the right to possession; 

(b) returned to the person from whom it was seized if pos
session by that person is lawful and if there is a dispute as 
to the right to possession but no civil proceedings in re
spect of any possessory interest in the thing or the proceeds 
have been commenced; 

(c) transferred to the custody of any court in which there 
are pending civil proceedings in respect of any possessory 
interest in the thing or the proceeds; or 

(d) forfeited to Her Majesty, to be disposed of as the At
torney General directs, if 

(i) there is no person known or claiming to be the 
lawful owner or possessor, 
(ii) possession by the person from whom it was seized is 
unlawful and if there is a dispute as to the right to pos
session but no civil proceedings in respect of any posses
sory interest in the thing or the proceeds have been 
commenced, 
(iii) the thing or the proceeds are subject by statute to 
forfeiture, or 
(iv) the lawful owner or possessor cannot be found. 

Report 27, recs. 5(1), (3); 6(2) 
Crimil/al Code, 55. 490(5), (6), (9); 491.1 
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COMMENT 

Section 281 sets out the various disposition options available to the justice. Para
graph (a) provides the option of restoring the state of affairs existing before the seizure. 
It allows the return of the thing to the lawful possessor if there is no dispute as to the 
right to possession. For example, a television set marked with the owner's name may 
be expeditiously returned to the owner under this provision. 

The Criminal Court is not an appropriate forum for the adjudication of property 
disputes. Paragraphs (b) and (c) and subparagraph (d)(ii) establish the procedure gov
erning the disposition of disputed goods. 

If there is a dispute, but no civil proceeding is pending to resolve the dispute, para
graph (b) requires that the status qllo ante be restored and that the justice order the 
items returned to the person from whom they have been seized provided that possession 
by that person appears to be lawful. (Goods seized from a person charged with posses
sion of stolen goods could not be returned to that person.) If there is a civil proceeding 
pending to resolve disputed ownership or possession, paragraph (c) requires the justice 
to order that the thing be transferred to the custody of the appropriate civil court that 
will be called upon to determine the issue. Finally, under subparagraph (d)(ii) a justice 
may order forfeiture of the seized thing if the person from whom seizure was made has 
no lawful claim to it, if the right to possession is in dispute as between other parties, 
and if no civil proceedings have been commenced in order to resolve the dispute. This 
provision is designed to serve as an incentive to affected parties to assert their rights in 
relation to seized goods or their proceeds of sale. Naturally, it is expected that the pros
ecutor would move with caution and restraint when seeking to exercise the power given 
under this provision. 

Other aspects of forfeiture are also addressed in paragraph (d). If no one is known 
to be the lawful owner or possessor, if the lawful owner or possessor cannot be found 
or if a statute provides for forfeiture, subparagraphs (d)(i), (iii) and (iv) authorize the 
justice to order forfeiture of the thing or its proceeds to the state. 

Things of 
negligible value 

COMMENT 

282. If the seized thing is of negligible value, the justice 
may order that it be destroyed or otherwise disposed of. 

Section 282 is a new provision designed to simplify administration. It gives a jus
tice the discretionary power to order the destruction or other disposal of seized things 
of negligible value. This paragraph could apply, for example, to a broken beer bottle 
which rna'.' have been an important piece of evidence, but has no value for its "owner." 
Since restoration of such things wiII normaIIy not be sought and forfeiture will techni
cally not be available under paragraph 281 (d), a special provision for disposal of such 
things has been provided. 
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Right \0 appeal 

COMMENT 

CHAPTER IV 
APPEALS 

283. Any person aggrieved by a decision under section 232 
(preservation and safeguarding), subsection 236(1) (preserva
tion and safeguarding), 243(1) (access, copies) 01' (2) (dispensing 
with fee), section 254 (dangerous things) or 260 (restoration) or 
paragraph 281(d) (forfeiture) respecting anything seized or the 
proceeds of its sale may appeal the decision to an appeal court 
within thirty days after the date of the decision. 

Report 27. rec. 14(1) 
Criminal Cod£'. s. 490( 17) 

Pre1'ent Criminal Code provisions are unduly restrictive of the right to appeal deci
sions made in relation to seized things.m Section 283 recognizes that many people, not 
just the person searched, are affected by dispossession resulting from a seizure. Accord
ingly, any person "aggrieved" is permitted to appeal decisions made under this Part that 
could defeat the ends of justice (such as a restoration order that may result in a loss of 
evidence) or that could irremediably compromise one's rights in the seized thing (such 
as an order of forfeiture that denies a right of ownership or possession.) 

Custody after 
order or pending 
appeal 

COMMENT 

284. A seized thing or the proceeds of its sale shall not be 
disposed of until thirty days after an order is made pursuant to 
a provision referred to in section 283 or pending an appeal of 
any such order unless all aggrieved persons waive their right of 
appeal in writing or unless the thing seized poses an imminent 
and serious danger to public health or safety. 

Report 27. rec. 14(2) 
Criminal Cod£'. s. 49(l( 12) 

Section 284 has as its goal the effective preservation of appeal rights. It is designed 
to ensure that seized things or the proceeds of their sale are not disposed of before 
decisions may be reviewed. Unlike subsection 490(12) of the present Code, however, 
this provision clearly allows for earlier disposal in the circumstances stated. 

273. For example, while s. 490( 15) allows for an application to be made for acces~ to detained things for the 
purpose of examination, there is no provision for appeal from a denial of access. See R. v. SI£'lI'al'l, 
[1970] 3 C.C.c. 428 (Sask. C.A.). 
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PART SEVEN 

PRIVILEGE IN RELATION TO SEIZED THINGS 

DERIVATION OF PART SEVEN 

LRC PUBLICATIONS 

Search alld Sei:llre. Report 24 (1984) 

Dispositioll of Sei:ed Property. Report 27 (1986) 

Toward a Unified Criminal Court. Working Paper 59 (1989) 

LEGIS LA TION 

Criminal Code, s. 488. I 
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INTRODUCTORY COMMENTS 

Provisions governing the handling of allegedly privileged things or infonllation that 
officers are about to examine, photograph, copy or, in the case of things, seize, are to 
be found in Part Two (Search and Sei:lI/'e), section 53. This Part regulates the manner 
of dealing with allegedly privileged things or information contained in them after the 
seized things are sealed or taken control of and placed in custody in accordance with 
the requirements of section 53. 

The provisions of this Part are understandable if considered in the context of the 
evolution of the present law and our recommended reforms. Related provisions in other 
Parts of this Code should also be taken into account. 

The Crimillal Code contains special rules for handling seized things in relation to 
which a privilege is claimed. Former section 444.1 (now section 488.1 ),m enacted in 
1985, incorporated into the Code procedures (previously confined to the Income Tax 
Act)275 for dealing with a claim of solicitor-client privilege. The purpose of this reform 
was to ensure that documents subject to a claim of solicitor-client privilege were not 
examined or otherwise disclosed in the course of a search. The Code provisions provide 
for their examination only after a judge has decided that the claimed privilege does not 
apply to the documents. 

The Code's special sealing and application procedures permit a lawyer at the time 
of seizure to assert the privilege on behalf of a named client. If the lawyer asserts the 
claim at the point of seizure, the peace officer involved must seal the documents in a 
package without examining them and turn them over to a specified custodian. Affected 
parties (the Attorney General, the client or the lawyer on behalf of the client) then have 
fourteen days to apply to a judge for an order setting a date for a hearing before a 
superior court judge. The hearing, to determine whether the documents are to be treated 
as privileged, must begin not later than twenty-one days after the date of the order. If 
it is decided that the documents are privileged, they must be returned, unexamined. If 
no privilege is found, the documents are turned over to the officer who seized them, 
subject to such restrictions as the judge may impose. 

We took note of the 1985 reform in Reports 24 and 27 and recommended two 
additional improvements,276 which are now incorporated in this Part. 

First, the present Code provisions are silent as to whether a client who is in pos
session of privileged documents can assert a claim of privilege during a search so as to 
bring the sealing provisions into play. We believe, consistent with the broad scope of 
the privilege described by the Supreme Court of Canada in Descoteaux v. 
Mier:willski,277 that the special sealing procedure should also apply in these cases. The 

274. Criminal Lull' Amendment Art. 1985. supra. note '2'27. ~. n. 
275. R.S.C. 1952. c. 148: S.c. 1970-71-72. c. 63. 

276. Repon '24. Pan '2. rec. 7 and the comment thereto at 58-61; Repon '27. ree. 3(5). 

277. Supra. note 54. 
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protection of privileged communications from disclosure should not depend on the 
location of the search. 

Second, we believe that paragraph 488.1 (4 )(b) of the present Criminal Code, which 
permits the Crown to inspect the seized material at the hearing to determine the privi
lege, should be changed so as to prohibit such inspection. As we stated in Report 24 (at 
60): 

Granting counsel for the Crown access to confidential documents for the purpose of 
the application procedure breaches what has now been explicitly recognized by the 
Supreme Court of Canada as a person's substantive right to commUl~icate in confi
dence with his legal adviser. 

Our provisions also now regulate more than the area of solicitor-client privilege 
and encompass all categories of privilege claims.~7x This change is incorporated in the 
provisions of Part Two (Search and Sebure). 

While the provisions of this Part continue some aspects of the 1985 reform, other 
aspects have been simplified or altered. Some notice and other time periods have been 
changed. The Code's complicated two-stage procedure (in which application must be 
made for an order setting a date for the hearing and then for another order actually 
deciding the privilege issue) is replaced by a single, simpler procedure that aligns better 
with the general procedures applicable with respect to other applications for orders 
under Part Six (Disposition of Sebed Things). This Part, in section 293, continues the 
general approach of the present law by giving a judge the power, on application, to 
determine questions of privilege in respect of anything seized. However, consistent with 
the recognition of a distinction (discussed previously) between something seized and 
information contained in something seized, section 293 also provides that the judge's 
power includes the power to determine whether privilege exists in respect of 
information contained in a seized thing. 

Application of 
Part 

CHAPTER I 
INTERPRETATION 

285. This Part applies to anything seized under Part Two 
(Search alld Seizure) as an object of seizure where a claim of 
privilege is made in respect of the seized thing or information 
contained in it. 

278. This follows upon the decision of the Supreme Court of Canada in S/a1'lllych v. Bakel'. [1976] I S.C.R. 
254, which. in turn, accepted Wigmore's test for determining whether a privilege exists. (Wigmore. 
Eric/ellee, Vol. 8 (McNaughton rev., (961) at 5'27. para. 2285.) The Supreme COllrt decision makes 
possible the emergence of additional kinds of privilege in Canada. See the analysis of priest-penitent 
privilege in relation to these authorities in Re Church of Scielll%g.1 alld The Queell (No.6) (1987). 31 
C.C.C. (3d) 449 (Onl. C.A.) at 529-543. 
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COMMENT 

This section sets out the scope of this Part. It applies only to a claim of privilege 
made in relation to an object of seizure, or information that is contained in it, that is 
seized pursuant to Part Two (Search and Seizure). Other issues of privilege - for ex
ample, whether a blood sample taken at the request of an accllsed to test for drunk 
driving is privilege - are left to be determined either by other Parts of this Code or by 
developing case law. 

Inventory and 
post-seizure 
report 

COMMENT 

CHAPTER II 
DUTIES OF PEACE OFFICER ON SEIZURE 

286. Sections 210 (inventory of seized things), 212 (prepa
ration of post-seizure report) and 213 (return of' post-seizure 
report) apply to the seizure of a thing that is the subject of a 
claim of privileg0. 

This section sets out that, with one excel- '1n, the duties of a peace officer that 
arise on seizing things as outlined in Chapter II of Part Six (Disposition of Seized 
Things) apply to things seized in respect of which a claim of privilege is made. (The 
one exception is section 211, which allows a peace officer to return something seized 
to the person from whom it was seized.) Once a claim of privilege is made in respect 
of a thing or information contained in it, the thing must be kept in the custody of the 
police pending determination of the claim (see section 53). This is logical since, once a 
claim of privilege is made, the police cannot examine the thing to determine if the 
thing should be returned to the person asserting the claim (again, see section 53). 

Applicant 

220 

CHAPTER III 
APPLICATION TO DETERMINE ISSUE 

OF PRIVILEGE 

DIVISION I 
MAKING AN APPLICATION 

287. A prosecutor or a person who claims to have a privi
lege in respect of a seized thing or information contained in it 
may apply to have the issue of whether a privilege exists 
determined. 

Report 27, rec. 3(5) 
Criminal Code, s. 488.1(3) 



COMMENT 

The provisions of this Chapter establish a simpler one-stage procedure designed to 
enable the issue of privilege to be determined expeditiously. This section specifies 
clearly who may apply to have the issue of privilege determined. 

Manner of 
making 
application 

COMMENT 

288. The application shall be made in writing within four
teen days after the date of seizure to a judge in the judicial 
district in which the post-seizure report was filed s the thing is 
in custody or a charge in relation to which the thing is being 
held was laid. 

Crimillal Coc/e, s. 488.1(3) 

This section 'lets out where an application to detem1ine the issue of privilege may 
be brought. It is consistent with our policy as to where contested applications involving 
custody or disposition of seized things may generally be brought as set out in section 
214. It also imposes a time-limit for bringing the application of fourteen days from the 
date of seizure. 

Contents of 
application 

Affidavit in 
support 

Notice by 
applicant 

289. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) a description of the seized thing that is the subject ot' 
the application; 

(e) the date the seizure was made; 

if) the name of the custodian; and 

(g) the grounds in support of the application. 

(2) The application shall be supported by an affidavit. 

290. (1) Five clear days' notice of the application shall be 
given to the custodian and 

(a) to the prosecutor, if the applicant is the person who 
claims to have a privilege; or 

(b) to the person who claims to have a privilege, if the 
applicant is the prosecutor. 
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Contents and 
service of notice 

COMMENT 

(2) The notice shall set out the time, date and place the 
application is to be heard and shall be served together with the 
application and the supporting affidavit. 

Criminal Cot/e, s. 488.1 (3) 

This section states how many days' notice must be given, to whom notice must be 
given and the contents of the notice. 

Production of 
package or 
infonnlltion 

Request for 
directions 

COMMENT 

291. (1) The custodian, on receiving notice of an applica
tion, shall produce the sealed package referred to in paragraph 
53(2)(b) (claim of privilege during search) or the information 
contained in the seized thing on the date and at the time 
specified in the notice. 

(2) Where it is impracticable to produce the sealed pack
age or the information contained in the seized thing, the 
custodian shall request a judge in the judicial' district in which 
the seizure was made to give directions as to the steps that 
should be taken to enable the thing or the information to be 
examined. 

Criminal Code, s. 488.1(3) 

This provision is generally designed to enable the judge to examine the material in 
respect of which privilege is claimed.179 Subsection (1) deals with the ordinary situation 
where the allegedly privileged material has been put in a sealed package. Subsection (2) 
recognizes that the nature of the material may make its production impracticable or 
inadvisable. (For example, privilege may be claimed in relation to hundreds of 
documents, which could not possibly be stored in one sealed package.) 

Application of 
certain provisiolJs 

292. Sections 217 (transferring tile for hearing) and 225 to 
229 (changing place of application) apply to an application 
made under this Division. 

279. See s. 294(c) of this Part. 
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COMMENT 

This section incorporates the same provisions dealing with changing the place of 
application as are provided for contested applications in respect of orders in Part Six 
(Disposition of Seized Things). 

Authority and 
duty of judge 

COMMENT 

DIVISION II 
HEARING THE APPLICATION 

293. A judge shall, on application, determine whether 
privilege exists in respect of a seized thing or information con
tained in it and shall hold a hearing in private for that purpose 
and determine the issue within thirty days after the date of 
seizure. 

Criminal Code. s. 488.1(3)(('). (10) 

This section gives a judge of the Criminal Court authority to detemline a claim of 
privilege in relation to a seized thing or infonnation contained in it. It also describes 
how the application is to be heard. The application, although designed to be contested. 
must be heard in private. Allowing the public to be present at the hearing to determine 
privilege could defeat the purpose of the sealing and application procedures. This "in 
private" provision continues the restriction now found in subsection 488.1 (10) of the 
Criminal Code. 

Powers at hearing 

COMMENT 

294. At the hearing the judge may 

(a) compel the attendance of, and question, the custodian; 

(b) receive evidence, including evidence by affidavit: and 

(e) if the judge considers it necessary to do so to determine 
whether privilege exists, examine the thing or the informa
tion or require it to be produced for examination. 

Report 27. ree. 3(5) 
Criminal Coe/e. s. 488. 1 (4)(1I) to (tI) 

This section sets out the judge's power to obtain relevant infomlation at the hear
ing to detennine the issue of privilege. Paragraphs (a) and (b) reflect the same policy 
as is provided for in Part Six (Disposition of Seized Things) in relation to a justice's 
power to detennine the various applications for orders. However, two major differences 
exist at this hearing. First, paragraph 294«(') restricts a judge's power to examine the 
allegedly privileged material. This reflects the present law set out in Code paragraph 
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488.1 (4)(a). Second, as noted, the present Code280 gives the judge power to allow the 
prosecutor to inspect allegedly privileged documents if the judge is of the opinion that 
such inspection could assist in deciding whether or not a document is privileged. No 
such power is included here.28I Under Chapter IV of this Part, only a person claiming 
to have a privilege may, on application, have access to allegedly privileged material 
before the claim is detern1ined. 

Application of 
certain provisions 

COMMENT 

295. Sections 219 to 221 (evidence at h~aring) and 224 
(filing) apply to a hearing held under this Division. 

This section incorporates various sections (governing the introduction, production 
and recording of evidence at a hearing, and the filing of documents) that are found in 
Part Six (Disposition of Sei:ed Things). 

Decision and 
reasons 

Order if 
privilege found 
to exist 

Order if 
privilege not 
found 

296. The judge shall give reasons for the decision that con
tain sufficient information to indicate the basis of the decision 
without disclosing details of the thing or information in respect 
of which the privilege is claimed. 

Crimillal Code, s. 488.1 (4)(d) 

297. (1) A judge who determines that a pJ'ivilege exists 
shall order that 

(a) the thing be resealed and delivered by the custodian to 
the person from whom it was seized; or 

(b) control of the thing be delivered by the custodian to 
the person from whom it was seized, and until delivery, 
such steps as the judge directs be taken to ensure that the 
thing or the information contained in it is not examined or 
interfered with. 

(2) A judge who determines that no privilege exists shall 
order the custodian to deliver the thing or control of the thing 
to the peace officer who seized it or to some other person 
named by the prosecutor, subject to any conditions that the 
judge considers necessary, and the thing shall be dealt with in 
accordance with Chapters III and IV of Part Six (Disposition of 
Seized Thi1lgs). 

Report 27, ree. 3(5) 
Crimillal Code, s. 488.1(4)(d). 

280. Criminal Code, s. 488.1(4)(b). 

281. See Introductory Comments to this Part. 
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COMMENT 

This provision continues generally the procedure found in the present Code (para
graph 488.1(4)(d), but is drafted to allow for the fact that things may be seized under 
our Code by taking control rather than possession (see section 20). It also clarifies that, 
if it is determined that no privilege exists in respect of the thing or information 
contained in it, the thing is to be treated as any other object of seizure. 

Fonn of order 

Contents of order 

Effect of 
detennination of 
privilege 

COMMENT 

298. (1) The order shall be in writing, in the prescribed 
form and signed by the judge who issues it. 

(2) The order shall disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(c) a desl!ription of the seized thing that is the subject of 
the order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

(j) the decision of the judge and any conditions imposed; 

(g) the date and place of issuance; and 

(Jz) the name and jurisdiction of the judge. 

299. Where a seized thing or information contained in it is 
determined to be privileged, it remains privileged and inadmis
sible in evidence unless the person who has the privilege 
consents to its admission in evidence or the privilege is 
otherwise lost. 

Crimillal Code, s. 488.1(5) 

This provision continues the present law282 but incorporates some minor changes in 
wording to align with the expansion of the privileges that may be considered and the 
consideration of privilege claims in relation to items other than documents. 

282. Crimil/al Code, s. 488.1(5). 
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Delivery to 
peace officer 

Disposition of 
seized thing 

COMMENT 

DIVISION III 
DISPOSITION IF NO APPLICATION MADE 

300. (1) If the custodian of a seized thing that is the sub
ject of a claim of privilege has not received notice of an appli
cation to determine whether a privilege exists within fourteen 
days after the date of seizure, the custodian shall deliver the 
thing or control of the thing to the peace officer who seized it. 

(2) The seized thing shall be dealt with in accordance with 
Chapters III and IV of Part Six (Disposition oj Seized Things). 

Crimil/al Code. s. 488.1(6) 

This section, modelled generally on present Code subsection 488.1(6), sets out in a 
clear manner what happens to the seized thing when no application to determine the 
issue of privilege has been made within the time-limit imposed by section 288. 

Applicant 

COMMENT 

CHAPTER IV 
EXAMINING INFORMATION CLAIMED 

TO BE PRIVILEGED 

301. A person who claims to have a privilege in respect of 
a seized thing or information contained in it may apply for an 
order permitting the applicant to examine the thing or the 
information and to make a copy of it. 

Crimil/al Code. s. 488.1(9) 

This section is designed to enable a person who claims to have a privilege to pre
pare for the hearing to determine the privilege claim, and to minimize the disruption 
caused by the seizure. The prosecutor cannot apply for access. Thus, the section re
stricts access to potentially privileged material, so that the purpose of the privilege 
claim is not defeated. 

Manner of 
making 
application 
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302. The application shall be made in writing, unilaterally 
and in private to a judge in the judicial district in which the 
post-seizure report was filed, the thing is in custody or a 
charge in relation to which the thing is being held was laid. 

Criminal Code. s. 488.1(9) 



COMMENT 

This section states where the application is to be brought and des0ribes how the 
application is to be brought. Unlike all other applications dealing with the custody and 
disposition of seized things, this application must be brought unilaterally and in private 
in order to preserve the confidentiality of the allegedly privileged information. 

Contents of 
application 

Affidavit in 
support 

Transferring file 

Powers of judge 

Questioning 
deponent 

Application of 
certain sections 

Authority of 
judge 

303. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) a description of the seized thing that is the subject of 
the application; 

(e) the date the seizure was made; 

if) the name of the custodian; 

(g) the nature of the order requested; and 

(Il) the reasons for requesting the order. 

(2) The application shall be supported by an affidavit. 

304. Section 217 (transferring tile for hearing) applies to 
an application made under this Chapter. 

305. (1) In determining the issue, the judge may 

(a) compel the attendance of, and question, the custodian; 

(b) question the applicant; 

(c) receive evidence, including evidence by affidavit; and 

(d) if the judge considers it necessary, examine the thing 
or the information or require it to be produced for exami
nation. 

(2) Where affidavit evidence is received, the deponent may 
be questioned on the affidavit. 

306. Sections 220 (evidence on oath), 221 (record of oral 
evidence) and 224 (filing) apply to a hearing held under this 
Chapter. 

307. A judge may, on application, make an order permit
ting the applicant, in the presence of the custodian or the 
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Imposing 
requirements 

COMMENT 

judge, to examine the thing or the information and to make a 
copy of it, subject to such conditions as the judge considers 
necessary to preserve and safeguard it, if the judge is satisfied 
as to the sufficiency of the applicant's reasons for seeking the 
order. 

Criminal Coe/e, s. 488.1 (9) 

308. If the seized thing was in a sealed package, the judge 
shall, in the order, require that it be resealed without alteration 
or damage. 

Criminal Coe/e, s. 488.1(9) 

This section is based on present Code subsection 488.1(9). It ensures that allowing 
the applicant to examine the allegedly privileged material will not affect the integrity of 
the material. 

Form of order 

Contents of order 

Right to appeal 
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309. The order shall be in writing, in the prescribed form 
and signed by the judge who issues it. 

310. The order shall disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(c) a description of the seized thing that is the subject of 
the order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

if) thl! decision of the judge and any conditions imposed; 

(g) the date and place of issuance; and 

(h) the name and jurisdiction of the judge. 

CHAPTER V 
APPEALS 

311. Any person aggrieved by a decision under section 293 
(issue of privilege) may appeal the decision to an appeal court 
within thirty days after the date of the decision. 

Report 27, ree. ] 4(1) 



COMMENT 

This section creates a right of appeal from a hearing to determine the issue of 
privilege. It is modelled on section 283. It should be noted that there is no appeal pro
vided from a judge's decision denying the applicant an opportunity to examine the al
legedly privileged material, since it would be inconsistent to allow an appeal of this 
decision within a thirty-day period when, by operation of section 293, the hearing and 
determination of the issue of privilege must be made within thirty days after the date of 
seizure. 

Custody after 
decision or 
pending appeal 

COMMENT 

312. The seized thing shall remain with the custodian, 
without being interfered with or examined, for thirty days after 
a decision on the issue of privilege is made or pending an ap
peal of that decision, unless all aggrieved persons waive their 
right to appeal in writing. 

Report 27. ree. 14(2) 

This section is modelled, with appropriate changes, on section 284 (disposition of 
seized things). 
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An Act to revise and codify the law of criminal procedure 

Short title 

Definitions 

"clerk of the 
court" (greffier) 

"court of appeal" 
(cour d' appef) 

"crime" (crime) 

Uio private" 
(Iuds c1os) 

"judge" (juge) 

"judicial district" 
(district 
judiciaire) 

PART ONE 

GENERAL 

CHAPTER I 
SHORT TITLE 

1. This Act may be cited as the Code of Criminal 
Procedure. 

CHAPTER II 
INTERPRETATION 

2. In this Act, 

"clerk of the court" includes a person, by whatever name or title 
the person may be designated, who from time to time performs 
the duties of a clerk of the court; 

"court of appeal" means 

(a) in the Provinces of Nova Scotia and Prince Edward Island, 
the Appeal Division of the Supreme Court, and 

(b) in any other province, the Court of Appeal; 

"crime" means an offence that is defined by the proposed Criminal 
Code (LRC) or any other Act of Parliament and that is punish
able by imprisonment otherwise than on default of payment of a 
fine; 

"in private" means 

(a) in relation to an application made unilaterally, without any 
member of the public or any party other than the applicant 
being present, and 

(b) in relation to a hearing with respect to which notice must 
be given, without any member of the public being present; 

"judge" means a judge of the Criminal Court; 

"judicial district" means one of the territorial divisions into which 
a province is divided for the purposes of the Criminal Court or, 
if there are no such divisions, the province; 
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"justice" (juge 
de paix) 

"medical 
practitioner" 
(nll!decill) 

"objects of 
seizure" (chases 
saislssabfes) 

"peace officer" 
(agem de fa paix) 
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"justice" means a justice of the peace or a judge; 

"medical practitioner" means a person qualified under provincial 
law to practise medicine; 

"objects of seizure" means things, including funds in a financial 
account, that constitute or provide evidence with respect to the 
commission of a crime, but does not include 

(a) residues adhering to the surface of a person's body, or 

(b) a person's tissues, bodily fluids or other bodily substances 
such as breath, hair or nails, unless they have been removed or 
have become dissociated from the person's body; 

"peace officer" includes 

(a) a sheriff, deputy sheriff and sheriff's officer, 

(b) a warden, deputy warden, instructor, keeper, gaoler, guard 
and any other officer or permanent employee of a prison, 

(c) a police officer, police constable, bailiff, constable or other 
person employed for the preservation and maintenance of the 
public peace or for the service or execution of civil process, 

(d) an officer or person having the powers of a customs or 
excise officer when pmfomling any duty in the administration 
of the Cl/stoms Act or Excise Act, 

(e) a person appoiHterl or designated as a fishery officer under 
the Fisheries Act when performing any duties or functions pur
suant to that Act, 

if) the pilot in command of an aircraft 
(i) registered in Canada under regulations made under the 
Aeronautics Act, or 
(ii) leased without crew and operated by a person who is 
qualified under regulations made under the Aeronautics Act 
to be registered as the owner of an aircraft registered in 
Canada under those regulations, 

while the aircraft is in flight, and 

(g) officers and non-commissioned members of the Canadian 
Forces who are 

(i) appointed for the purposes of section 156 of the Na
tional Defence Act, or 
(ii) employed on duties that the Govemor in Council, by 
regulations made under the National Defence Act, has pre
scribed to be of such a kind as to necessitate that the offi
cers and non-commissioned members performing them have 
the powers of peace officers; 



"photograph" 
(pllOtograpilie) 

"prescribed" 
(prescrit) 

"prosecutor" 
(pollrsllil'ant) 

"unilaterally" 
(1Il1iloteralement 
et IIIli/oterole) 

Common law 
powers replaced 

Warning or 
informing person 

Shortening 
notice period for 
application 

Order shortening 
notice period 

"photograph" means a picture, whether stilI or moving, that repre
sents the appearance of a thing and that is produced with the aid 
of a camera; 

"prescribed" means prescribed by regulation; 

"prosecutor" means the Attorney General or, where the Attorney 
General does not intervene, the person who institutes proceed
ings to which this Act applies, and includes counsel acting on 
behalf of either of them; 

"unilaterally", in relation to the making of an application by a 
party, means without notice to any other party being required. 

CHAPTER III 
GENERAL PROVISIONS 

3. The provisions of Parts Two to Seven replace any com-
mon law powers of a peace officer, in relation to the investigation 
of a crime, to 

(a) search a person, place or vehicle, seize a thing or retrieve 
a confined person, and maintain custody of and dispose of 
seized things; 

(b) carry out or have carried out an investigative procedure to 
which Part Three (Obtaining Forensic Evidence) applies; 

(c) take or have taken samples of a person's breath or blood 
for the purpose of determining the presence or concentration 
of alcohol in the person's blood; and 

(d) intercept or have intercepted, by means of a surveillance 
device, a private communication. 

4. A peace officer who is ur,der a duty to warn a person or 
to tell a person anything shall do so in a language and in a manner 
understood by the person. 

5. (1) The period of notice required for any application 
may be shortened if the persons to whom the notice must be given 
consent, or if a justice so orders. 

(2) A justice may, on an application made unilaterally, make 
an order shortening a period of notice if satisfied that doing so 
would be reasonable in the circumstances and would not prejudice 
any person to whom the notice must be given. 
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6. A justice may give any directions considered necessary 
for expediting a hearing. 

7. A warrant 01' order issued by a justice may be executed 
or carried out anywhere in the province in which it is issued, 
unless a particular location is specified in the warrant or order. 

8. An original warrant or order purporting to be signed by 
a justice is, in the absence of evidence to the contrary, proof of the 
authenticity of the warrant or order, without proof of the signature 
of the justice appearing to have signed it. 

CHAPTER IV 
GENERAL APPLICATION PROCEDURES 

FOR WARRANTS 

DIVISION I 
INTERPRET A TION 

9. This Chapter applies to applications for warrants under 
Part Two (Search and Seizure), Part Three (Obtaining Forensic 
Evidence) and Part Four (Testing Persons for Impairment in the 
Operation of Vehicles). 

DIVISION II 
PROCEDURE ON HEARING APPLICATION 

10. (J) A justice to whom an application for a warrant is 
made may question the applicant and hear or receive other evi
dence, including evidence by affidavit based on information and 
belief. 

(2) Where affidavit evidence is received, the justice may ques
tion the deponent on the affidavit. 

(3) The evidence of any person shall be on oath. 

11. (I) An application made orally and any oral evidence 
heard by the justice shall be recorded verbatim, either in writing or 
by electronic means. 



Identification of 
record 

Certification of 
transcript 

Procedure for 
issuing warrant 
on application 
by telephone 

Filing 
application. 
evidence. warrant 

Notice of 
out-or-district 
execution 

Filing material 
in district where 
warrant '!xecuted 

(2) The record of an oral application or of oral evidence shall 
be identified as to time, date and contents. 

(3) Any transcription of the record of an oral application or of 
oral evidence shall be certified as to time, date and accuracy. 

12. Where a warrant is issued on application made by tele-
phone or other means of telecommunication, the justice shall 

(a) complete the warrant; and 

(b) transmit two copies of the warrant to the applicant, or 
direct the applicant to complete two copies of it. 

DIVISION III 
FILING 

13. A justice to whom an application for a warrant is made 
shall, as soon as practicable, have the following filed with the clerk 
of the court for the judicial district in which the application was 
received: 

(a) the application received by the justice, or the record of the 
application or its transcription; 

(b) the record of any oral evidence heard by the justice or its 
transcription; 

(c) any other evidence received by the justice; and 

(d) if a warrant is issued, the original warrant. 

14. (1) A peace officer who executes a warrant in a judicial 
district other than the one in which it was issued shall, as soon as 
practicable, advise the clerk of the court for the judicial district in 
which the warrant was issued of the place of execution. 

(2) After being so advised, the clerk of the court for the judi
cial district in which the warrant was issued shall have the material 
or a copy of the material listed in section 13 filed. as soon as prac
ticable, with the clerk of the court for the judicial district in which 
the warrant was executed. 
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Definitions 

"confined" 
(sequeS(ree) 

"night" (III/it) 

"vehicle" 
(vellicute) 

Meaning of 
power to search 
person 

Meaning of 
protective search 

PART TWO 

SEARCH AND SEIZURE 

CHAPTER I 
INTERPRETATION 

15. In this Part, 

"confined" means confined or taken into custody unlawfully as 
defined in section 49 (confinement), 50 (kidnapping) or 51 
(child abduction) of (ht: J5iuposed Criminal Code (LRC); 

"night" means the period between 2100 hours and 0600 hours on 
the following day; 

"vehicle" means a thing used or designed to be used as a meanS 
of transportation. 

16. The power to search a person, otherwise than with con
sent, for an object of seizure or a confined person me!ms the power 
to 

(a) stop and detain the person; 

(b) carry out a protective search of the person; 

(c) search anything carried by the person in which it is reason
able to believe that the object of seizure or confined person 
might be found; 

(d) search those areas of the surface of the person's body 
where it is reasonable to believe that the object of seizure 
might be found; 

(e) search those a.r{;as of the person's clothing where it is rea
sonable to be1i.::ve that the object of seizure or confined person 
might be fuund; and 

if) remove any article of the person's clothing that it is rea
sonable and necessary to remove to see whether the person is 
carrying or concealing the object of seizure or confined 
person, or to effect seizure or retrieve the confined person. 

17. The power to carry out a protective search of a person 
means the power to 

(a) frisk the person and search the person's clothing and any
thing carried by the person or within the person's reach for 
weapons and instruments of escape; 
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(b) if the frisk or search discloses that anything believed on 
reasonable grounds to be a weapon or instrument of escape is 
located under or in the person's clothing, remove any article of 
the person's clothing that it is reasonable and necessary to 
remove to effect a seizure; and 

(c) seize anything believed on reasonable grounds to be a 
weapon or instrument of escape. 

18. The power to search a vehicle, otherwise than with con
sent, for an object of seizure or a confined person means the power 
to stop and detain the vehicle, enter the vehicle and search those 
areas of the vehicle, or of anything within the vehicle, where it is 
reasonable to believe that the object of seizure or the confined per
son might be found. 

19. The power to search a place, otherwise than with con
sent, for an object of seizure or a confined person means the power 
to enter the place and search those areas of the place, or of any
thing within the place, where it is reasonable to believe that the 
object of seizure or the confined person might be found. 

20. The power to seize means 

(a) in the case of a thing, the power to take possession or con
trol of the thing; and 

(h) in the case of funds in a financial account, the power to 
take control over the funds. 

CHAPTER II 
SEARCH AND SEIZURE WITH A WARRANT 

DIVISION I 
APPLICATION FOR SEARCH WARRANT 

21. Any person may apply for a search warrant. 

22. (1) An application for a search warrant shall be made in 
person or, if the applicant is a peace officer and it is impracticable 
for the applicant to appear in person, by telephone or other means 
of telecommunication. 
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(2) The application shall be made unilaterally, in private and 
on oath, orally or in writing. 

(3) An application in writing shall be in the prescribed form. 

23. (I) An applicatiun in person shall be made to a justice 
in the judicial district in which the crime under investigation is al
leged to have been committed or in which the warrant is intended 
for execution. 

(2) An application by telephone or other means of telecommu
nication shall be made to a justice designated for that purpose by 
the Chief Justice of the Criminal Court. 

24. An application for a search warrant shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(e) the crime under investigation; 

(d) the person, place or vehicle to be searched; 

(e) if the application is for a warrant to search for and seize 
objects of seizure, 

(i) the objects of seizure sought, 
(ii) the applicant's grounds for believing that the objects of 
seizure will be found on the person or in the place or vehi
cle, and 
(iii) a list of any previous applications, of which the appli
cant is aware, for a warrant in respect of the same person, 
place, vehicle or objects of seizure and the same or a re
lated investigation, indicating the date each application was 
made, the name of the justice who heard each application 
and whether each application was withdrawn, refused or 
granted; 

(j) if the application is for a warrant to search for and retrieve 
a confined person, 

(i) the person sought, 
(ii) the applicant's grounds for believing that the person 
will be found in the place or vehicle or concealed on the 
person to be searched, and 
(iii) a list of any previous applications, of which the appli
cant is aware, for a warrant in respect of the same person, 
place, vehicle or confined person and the same or a related 
investigation, indicating the date each application was 
made, the name of the justice who heard each application 
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and whether each application was withdrawn, refused or 
granted; 

(g) if the applicant requests authority for the warrant to be ex
ecuted during the night, the applicant's grounds for believing 
that it is necessary for the warrant to be executed during the 
night; 

(17) if the applicant, on application made in person, requests 
authority for the warrant to be executed more than ten days 
after it is issued, the applicant's grounds for believing that the 
longer period is necessary; and 

(i) in the case of an application made by telephone or other 
means of telecommunication, the circumstances that make it 
impracticable for the applicant to appear in person before a 
justice. 

DIVISION II 
ISSUANCE OF SEARCH WARRANT 

25. (1) A justice who, on application, is satisfied there are 
reasonable grounds to believe that an object of seizure will be 
found on a person or in a place or vehicle may issue a warrant 
authorizing a peace officer to search the person, place or vehicle 
for the object of seizure and to seize the object of seizure. 

(2) A justice who, on application, is satisfied there are reason
able grounds to believe that a confined person will be found in a 
plaCe or vehicle or concealed on the person to be searched may 
issue a warrant authorizing a peace officer to search the person, 
place or vehicle for the confined person and to retrieve the 
confined person. 

26. If the application is made by telephone or other means 
of telecommunication, a warrant shall not be issued unless the jus
tice is satisfied, in addition, that there are reasonable grounds to 
believe that it is impracticable for the applicant to appear in person 
before a justice. 

27. A justice who issues a search warrant may, by the war
rant, impose any conditions relating to its execution that the justice 
considers appropriate. 
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28. If the applicant has specified grounds for believing that 
it is necessary for the search warrant to be executed during the 
night and the justice is satisfied there are reasonable grounds for 
that belief, the justice may, by the warrant, authorize its execution 
during the night. 

29. A search warrant shall be in writing, in the prescribed 
form and signed by the justice who issues it. 

30. A search warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(e) the objects of seizure or confined person sought; 

(d) the person, place or vehicle to be searched; 

(e) any conditions imposed relating to its execution; 

(j) the date it expires if not executed; 

(g) the date and place of issuance; and 

(Iz) the name and jurisdiction of the justice. 

DIVISION III 
EXPIRATION OF SEARCH WARRANT 

31. (1) A search warrant issued on application made in 
person expires ten days after it is issued. 

(2) A justice who is satisfied that a shorter expiration period 
is sufficient may issue a warrant with an expiry date that is less 
than ten days after the date of issue. 

(3) A justice who is satisfied there are reasonable grounds to 
believe that a longer expiration period is required may issue a war
rant with an expiry date that is more than ten days but not more 
than twenty days after the date of issue. 

32. A search warrant issued on application made by tele
phone or other means of telecommunication expires three days 
after it is issued. 

33. A search warrant that is executed before the expiry date 
disclosed in it expires on execution. 
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34. If a search warrant expires without having been exe
cuted, a copy of the warrant shall have noted on it the reasons why 
the warrant was not execllted, and shall be filed as soon as practi
cable with the clerk of the court for the judicial district in which it 
was issued. 

DIVISION IV 
EXECUTION OF SEARCH WARRANT 

35. A search warrant may be executed in the province in 
which it is issued by a peace officer of the province. 

36. (1) A search warrant may be executed in another 
province if it is endorsed by a justice of that province. 

(2) The justice may endorse the warrant if it was issued on 
application made in person and the justice is satisfied that the 
person, place or vehicle to be searched is in the province. 

(3) The endorsement shall be in the prescribed form. 

(4) The endorsement authorizes peace officers of the province 
in which the warrant was issued or endorsed to execute the warrant 
in the province in which it was endorsed. 

37. A peace officer may, under the authority of a search 
warrant, 

(a) search a person, place or vehicle specified in the warrant; 

(b) search a person who is found in a place or vehicle speci
fied in the warrant if the officer believes on reasonable 
grounds that the person is carrying or concealing the object of 
seizure or the confined person identified in the warrant; 

(c) seize anything believed on reasonable grounds to be the 
object of seizure identified in the warrant; and 

(d) retrieve any person believed on reasonable grounds to be 
the person identified in the warrant as a confined person. 

38. A peace officer shall execute a search warrant during the 
period beginning at 0600 hours and ending at 2100 hours, unless 
the issuing justice has, by the warrant, authorized its execution 
during the night. 
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39. A peace officer shall execute a search warrant in the 
presence of a person who occupies or is in apparent control of the 
place or vehicle being searched, unless it is impracticable to do so. 

40. (1) A peace officer shall, before starting a search or as 
soon as practicable, give a copy of the warrant 

(a) in the case of a warrant to search a person, to the person; 
or 

(b) in the case of a warrant to search a place or vehicle, to a 
person present and in apparent control of the place or vehicle. 

(2) A peace officer who executes a warrant to search a place 
or vehicle where there is no person present and in apparent control 
shall, when the search is done, indicate on a copy of the warrant 
the date and time of the search and whether anything was seized, 
and shall affix the copy of the warrant in a prominent location in 
the place or vehicle. 

DIVISION V 
EVIDENTIARY RULE WHERE 

ORIGINAL OF WARRANT ABSENT 

41. In any proceeding in which it is material for a court to 
be satisfied that a search or seizure was authorized by a warrant 
issued on application made by telephone or other means of tele
communication, the absence of the original warrant is, in the ab
sence of evidencp to the contrary, proof that the search or seizure 
was not authorized by a warrant. 

CHAPTER III 
SEARCH AND SEIZURE 
WITHOUT A WARRANT 

DIVISION I 
SEARCH AND SEIZURE IN EXIGENT 

CIRCUMSTANCES 

42. (1) A peace officer may, without a search warrant, 
search a person, place or vehicle for an object of seizure or a con
fined person if the officer believes em reasonable grounds that 
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(a) the object of seizure or confined person will be found on 
the person or in the place or vehicle; and 

(b) the delay involved in obtaining a warrant would endanger 
anyone's life or safety. 

(2) The peace officer may seize anything believed on reason
able grounds to be the object of seizure, or retrieve any person be
lieved on reasonable grounds to be the confined person, found in 
the course of the search. 

DIVISION II 
SEARCH AND SEIZURE INCIDENT TO ARREST 

43. Anyone who has arrested another person may, incident 
to the arrest and without a search warrant, carry out a protective 
search of the person. 

44. A peace officer who has arrested a person may, incident 
to the arrest and without a search warrant, 

(a) if the officer believes on reasonable grounds that an object 
of seizure will be found on the person and that the delay in
volved in obtaining a warrant would result in the loss or de
struction of the object of seizure, search the person for the 
object of seizure and seize anything believed on reasonable 
grounds to be the object of seizure; or 

(b) if the person is in present control of, or is an occupant of, 
a vehicle, and the officer believes on reasonable grounds that 
an object of seizure will be found in the vehicle and that the 
delay involved in obtaining a warrant would result in the loss 
or destruction of the object of seizure, search the vehicle for 
the object of seizure and seize anything believed on reasonable 
grounds to be the object of seizure. 

DIVISION III 
SEARCH WITH CONSENT AND SEIZURE 

45. (1) A peace officer may search without a warrant 

(a) 'd person or ~nything carried by the person if the person 
conllents to the search; and 

(b) a fllace or vehicle with the consent of a person who is 
present and in apparent contwi and who is apparently compe
tent to consent io the search. 
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(2) A person may not consent, under this Part, to a search for 
an object of seizlIre inside the person's body. 

46. (1) When asking a person for consent, a peace officer 
shall tell the person 

(a) what crime is being investigated; 

(b) what the officer is looking for; 

(c) what the proposed search will involve; and 

(d) that consent may be refused or, if given, may be with
drawn at any time. 

(2) Consent may be given orally or in writing. 

47. The peace officer may seize anything believed on rea
sonab!e grounds to be an object of seizure, or retrieve any person 
believed on reasonable grounds to be a confined person, found in 
the course of the search. 

CHAPTER IV 
SEIZURE OF OBJECTS IN PLAIN VIEW 

48. ( I) Where a peace officer engaged in the lawful execu
tion of duty discovers in plain view anything believed on reason
able grounds to be an object of seizure, the officer may seize it. 

(2) Subsection (1) does not confer authority to enter private 
premises. 

49. An object of seizure is not in plain view if movement or 
manipulation of it is required in order for the peace officer to 
acquire reasonable grounds for believing it to be an object of 
seizure. 

CHAPTER V 
EXERCISING SEARCH AND SEIZURE POWERS 

50. (1) A search of the person shall be carried out in a man
ner that respects the dignity of the person and that, having regard 
to the nature of the search and the circumstances, 
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(a) involves as little intrusion as is reasonably practicable; and 

(h) provides as much privacy as is reasonably practicable. 

(2) A person who is to be searched may waive the require
ment set out in paragraph (1 )(a) or (h), orally or in writing. 

51. A peace officer who carries out a search may obtain the 
assistance of any person whose assistance the officer reasonably 
believes is necessary to carry out the search effectively. 

52. A peace officer who is authorized to enter private prem
ises to carry out a search shall, before entering the premises, iden
tify himself or herself as a peace officer, make a demand to enter, 
state the purpose of the entry and allow the occupant a reasonable 
time to let the officer in, unless the officer believes on reasonable 
grounds that doing so would result in the loss or destruction of an 
object of seizure in relation to which the search is authorized, or 
would endanger anyone's life or safety. 

53. (1) No peace officer, or person assisting a peace officer, 
who knows of the possible existence of a privilege in respect of a 
thing or in respect of information contained in a thing shall exam
ine or seize the thing or examine the information without affording 
a reasonable opportunity for a claim of privilege to be made. 

(2) If a privilege is claimed, the officer shall, without examin
ing the thing or the information or having it photographed or 
copied, 

(a) seize the thing by taking control of it, and take steps to 
ensure that the thing or the information contained in it is not 
examip~d or interfered with; or 

(h) seize the thing by taking possession of it, place it in a 
package, suitably seal and identify the package and place the 
package in the custody of the sheriff of the district or county 
in which the seizure was made or, if there is an agreement in 
writing between ,the officer and the person claiming the privi
lege that a specified person will act as custodian, in the 
custody of that person. 

(3) The peace officer who seizes the thing by taking control 
of it, or the sheriff or person in whose custody the sealed package 
is placed, is the custodian of the seized thing for the purposes of 
Part Seven (Privilege ill Relation to Seized Things). 
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54. (I) A peace officer who, during a protective search, 
seizes anything believed to be a weapon or instrument of escape 
shall have the thing returned to the person from whom it was 
seized as soon after the seizure as it is safe and practicable to do 
so, unless seizure (If retention of the thing is otherwise authorized. 

(2) If a person other than a peace officer seizes, during a pro
tective search, anything believed to be a weapon or instrument of 
escape, the seized thing shall be delivered, as soon as practicable, 
to a peace officer to be dealt with in accordance with 
subsection (I). 
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PART THREE 

OBTAINING FORENSIC EVIDENCE 

CHAPTER I 
INTERPRETATION 

55. (1) This Part applies to any investigative procedure that 
is carried out by or at the request of a peace officer for the purpose 
of obtaining evidence or information relating to a person's respon
sibility for the commission of a crime, in a manner that requires 
physical contact with the person or the person's participation in the 
procedure and awareness of that participation. 

(2) This Part does not apply to an investigative procedure that 
merely involves questioning the person, searching the person pur
suant to Part Two (Search and Seizure) or taking samples of the 
person's breath or blood pursuant to Part Four (Testing Persons for 
Impairment in the Operation of Vehicles). 

CHAPTER II 
INVESTIGATIVE PROCEDURES 

WITH A WARRANT 

DIVISION I 
APPLICATION FOR WARRANT 

56. A peace officer may apply for a warrant authorizing the 
carrying out of one or more of the following investigative 
procedures: 

(a) the visual inspection of the surface of a person's body; 

(b) the visual inspection of a person's body cavities and the 
probing for, removal of and seizure of any object of seizure 
concealed in a body cavity; 

(c) the taking of prints or impressions from any exterior part 
of a person's body; 

(d) the taking of dental or bite impressions from a person; 

(e) the taking of hair samples from a person; 
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(j) the taking of scrapings or clippings from a person's finger
nails or toe-nails; 

(g) the removal of residues or substances from the surface of 
a person's body by means of washings, swabs or adhesive 
materials; 

(h) the taking of saliva samples or swabs from a person's 
mouth for purposes other than the detection of intoxicating 
substances; 

(i) the physical examination of a person by a medical practi
tioner; or 

(j) the examination of a person by means of X-rays or ultra
sound. 

57. (1) An application for a walTant shall be made in person 
or, if it is impracticable for the applicant to appear in person, by 
telephone or other means of telecommunication. 

(2) The application shall be made unilaterally, in private and 
on oath, orally or in writing. 

(3) An application in writing shall be in the prescribed form. 

58. (1) An application in person shall be made to a justice 
in the judicial district in which the crime under investigation is al
leged to have been committed or in which the warrant is intended 
for execution. 

(2) An application by telephone or other means of telecommu
nication shall be made to a justice designated for that purpose by 
the Chief JU1>tice of the Criminal Court. 

59. An application for a warrant shall disclose 

(a) the applicant's name; 

(h) the date and place the application is made; 

(c) the crime under investigation; 

(d) the person who is to be subjected to the investigative 
procedure; 

(e) whether the person has been arrested for, charged with or 
issued an appearance notice in relation to the crime under 
investigation; 

(j) the procedure to be carried out; 



(lround~ for 
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(g) the applicant's grounds for believing that carrying out the 
procedure will provide probative evidence of the person's in
volvement in the crime and that there is no practicable and 
less intrusive means for obtaining the evidence; 

(II) if the application is for a warrant for an examination of the 
person by means of X-rays or ultrasound, the applicant's 
grounds for believing that carrying out the examination would 
not endanger life or health; 

(I) a Ii'it of any previous applications, of which the applicant 
is aware, for a warrant in respect of the same person and the 
same or a related investigation, indicating the date each appli
cation was made, the name of the justice who heard each 
application and whether each application was withdrawn. 
refused or granted; 

(j) the name of a person or a class of persons believed by the 
applicant to be competent, by virtue of training or experience, 
to carry out the procedure; 

(k) if the applicant, on application made in person, requests 
authority for the warrant to be executed more than ten days 
after it is issued, the applicant's grounds for believing that the 
longer period is necessary; and 

(/) in the case of an application made by telephone or other 
means of telecommunication, the circumstances that make it 
impracticable for the applicant to appear in person before a 
justice. 

DIVISION II 
ISSUANCE OF WARRANT 

60. (1) A justice may, on application, issue a warrant au
thorizing the carrying out of an investigative procedure listed in 
section 56 if 

(a) the person who is to be subjected to the procedure has 
been arrested for, charged with or issued an appearance notice 
in relation to a crime punishable by more than two years' 
imprisonment; and 

(h) the justice is satisfied there are reasonable grounds to 
believe that 

(i) carrying out the procedure will provide probative evi
dence of the person's involvement in the crime, 
Oi) there h no practicable and less intrusive means for ob
taining the evidence, and 
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(iii) if the application is for a warrant for an examination of 
the person by means of X-rays or ultrasound, the carrying 
out of the examination would not endanger life or health. 

(2) If the application is made by telephone or other means of 
telecommunication, the warrant shall not be issued unless the jus
tice is satisfied, in addition, that there are reasonable grounds to 
believe that it is impracticable for the applicant to appear in person 
before a justice. 

61. A justice who issues a warrant may, by the warrant, im
pose any conditions relating to its execution that the justice 
considers appropriate. 

62. A warrant shall be in writing, in the prescribed form and 
signed by the justice who issues it. 

63. A warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the person who is to be subjected to the investigative 
procedure; 

(d) the procedure to be carried out; 

(e) any conditions imposed relating to its execution; 

if) the date it expires if not executed; 

(g) the date and place of issuance; and 

(h) the name and jurisdiction of the justice. 

DIVISION III 
EXPIRA TION OF WARRANT 

64. (1) A warrant issued on application made in person 
expires ten days after it is issued. 

(2) A justice who is satisfied that a shorter expiration period 
is sufficient may issue a warrant with an expiry date that is less 
than ten days after the date of issue. 

(3) A justice who is satisfied there are reasonable grounds to 
believe that a longer expiration period is required may issue a 
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warrant with an expiry date that is more than ten days but not 
more than twenty days after the date of issue. 

65. A warrant issued on application made by telephone or 
other means of telecommunication expires three days after it is 
issued. 

66. If all of the procedures authorized by a warrant are car
ried out before the expiry date set out in the warrant, the wan'ant 
expires on the date that the last procedure is carried out. 

67. (1) If none of the procedures authorized by a warrant is 
carried out before the warrant expires, a copy of the warrant shall 
have noted on it the reasons why no procedure was carried out. 

(2) The copy shall be filed as soon as practicable with the 
clerk of the court for the judicial district in which the warrant was 
issued. 

DIVISION IV 
EXECUTION OF WARRANT 

68. A warrant may be executed by a peace officer of the 
province in which it is issued. 

69. A peace officer shall, before executing a warrant or as 
soon as practicable, give a copy of the warrant to the person who 
is subjected to the procedure. 

DIVISION V 
EVIDENTIARY RULE WHERE ORIGINAL 

OF WARRANT ABSENT 

70. In any proceeding in which it is material for a court to 
be satisfied that the carrying out of an investigative procedure was 
authorized by a warrant issued on application made by telephone 
or othe .. means of telecommunication, the absence of the original 
warrant is, in the absence of evidence to the contrary, proof that 
the carrying out of the procedure was not authorized by a warrant. 
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CHAPTER III 
INVESTIGATIVE PROCEDURES WITHOUT 

A WARRANT 

DIVISION I 
INVESTIGATIVE PROCEDURES IN EXIGENT 

CIRCUMSTANCES 

71. Where a person has been arrested for, charged with or 
issued an appearance notice in relation to a crime punishable by 
more than two years' imprisonment, a peace officer may, without a 
warrant, carry out or have carried out with respect to that person 
any investigative procedure listed in paragraphs 56(a) to (i) if the 
officer believes on reasonable grounds that 

(a) doing so will provide probative evidence of the person's 
involvement in the crime; 

(b) the delay involved in obtaining a warrant would result in 
the loss or destruction of the evidence; and 

(e) there is no practicable and less intrusive means for obtain
ing the evidence. 

DIVISION II 
INVESTIGATIVE PROCEDURES INCIDENT 

TO ARREST 

* 72. A peace officer who has arrested a person for a crime 
punishable by more than two years' imprisonment may, incident to 
the arrest and without a warrant, carry out or have carried out the 
visual inspection of the surface of the person's body, excluding the 
person's genitals, buttocks and, where the person is female, breasts, 
if the officer believes on reasonable grounds that 

(a) doing so will provide probative evidence of the person's 
involvement in the crime; and 

(b) there is no practicable and less intrusive means for obtain
ing the evidence. 

* A minority of the Commission dissents with respect to the inclusion of this section in the Code. 
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DIVISION III 
INVESTIGA TIVE PROCEDURES 

WITH CONSENT 

73. (1) A peace officer may, without a warrant, carry out or 
have carried out any investigative procedure, other than an investi
gative procedure that involves the administration of a drug known 
or designed to affect mood, inhibitions, judgment or thinking, if the 
person who is to be subjected to the procedure consents. 

(2) Where a person's consent is sought, 

(a) the person shall be given a description of the investigative 
procedure, an explanation of its nature and the reasons for its 
being carried out; 

(b) the individual who is to carry out the procedure shall tell 
the person whether there are any significant risks to health or 
safety associated with the procedure and, if so, what those 
risks are; and 

(e) a peace officer shall tell the person that the person has the 
right to consult with counsel before deciding whether to con
sent to the procedure, and that consent may be refused or, if 
given, may be withdrawn at any time. 

(3) Consent may be given orally or in writing. 

CHAPTER IV 
EXERCISING POWER TO CARRY OUT 

INVESTIGATIVE PROCEDURES 

DIVISION I 
REQUIREMENTS FOR CARRYING OUT PROCEDURES 

74. (1) An investigative procedure shall be carried out by a 
person who, by virtue of training or experience, is competent to 
carry it out. 

(2) Dental or bite impressions shall be taken by a person who 
is qualified under provincial law to take dental or bite impressions. 

(3) An investigative procedure that involves probing for or re
moving an object of seizure that is inside a person's body shall be 
carried out by a medical practitioner. 
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(4) A peace officer may probe for or remove an object of sei
zure concealed in a person's mouth if the officer is carrying out the 
procedure pursuant to section 71 (exigent circumstances). 

75. (1) A person who is to be subjected to an investigative 
procedure carried out without the person's consent shall be 

(a) given a description of the procedure, an explanation of its 
nature and the reasons for its being carried out; and 

(b) told that the person is required by law to submit to the 
procedure and that such force as is necessary and reasonable 
in the circumstances may be used to carry it out. 

(2) The infom1ation shall be provided to the person before the 
procedure is carried out or, if that is impracticable, at the first 
reasonable opportunity. 

(3) The person may waive the requirement set out in para
graph (1)(a), orally or in writing. 

76. (1) An investigative pro~edure shall be carried out in a 
manner that respects the dignity of the person and that, having 
regard to the nature of the procedure and the circumstances, 

(a) involves as little discomfort as is reasonably practicable; 
and 

(b) provides as much privacy as is reasonably practicable. 

(2) A person who is to be subjected to an investigative proce
dure may waive the requirement set out in paragraph (1)(a) or (b), 
orally or in writing. 

77. No person is guilty of a crime by reason of a failure or 
refusal to carry out an investigative procedure with respect to 
another person. 

DIVISION II 
SCOPE OF POWER 

78. The authority to inspect visually a person's body cavities 
or the surface of a person's body without the person's consent in
cludes the authority to take a photograph of any probative evidence 
revealed by the inspection. 
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79. (1) A peace officer may have anything taken or obtained 
in the course of carrying Ollt an investigative procedure examined. 
tested or analyzed. 

(2) If probative evidence is revealed, the thing, or that portion 
of it remaining after the examination, test or analysis, shall be safe
guarded so as to preserve it for use in subsequent proceedings. 

(3) This section does not apply to anything seized under this 
Part as an object of seizure. 

DIVISION III 
REPORT OF PROCEDURES CARRIED OUT 

80. (l) Where an investigative procedure has been carried 
out pursuant to a warrant, section 71 (exigent circumstances) or 72 
(incident to arrest), or where anything has been taken or obtained 
in the course of carrying out an investigative procedure with a 
person's consent, a peace officer shall, as soon as practicable, com
plete and sign a report that discloses 

(a) the crime under investigation; 

(b) the person who was subjected to the procedure; 

(c) the procedure that was carried out and a description of 
anything that was taken or obtained; 

(d) the time, date and place that the procedure was carried 
out; 

(e) the name of the person who carried out the procedure; and 

if) the name of the peace officer. 

(2) Where the procedure was carried out pursuant to section 
71 (exigent circumstances), the report shall disclose, in addition, 
the grounds for the peace officer's belief that carrying out the pro
cedure would provide probative evidence of the person's involve
ment in the crime, that the delay involved in obtaining a warrant 
would result in the loss or destruction of the evidence and that 
there was no practicable and less intrusive means for obtaining the 
evidence. 

(3) Where the procedure was carried out pursuant to section 
72 (incident to arrest), the report shall disclose, in addition, the 
grounds for the peace officer's belief that carrying out the proce
dure would provide probative evidence of the person's involvement 
in the crime and that there was no practicable and less intrusive 
means for obtaining the evidence. 
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(4) Where the procedure was carried out pursuant to a warrant 
issued for more than one investigative procedure and not all of the 
authorized procedures were carried out, the report shall disclose, in 
addition, the reasons why each of the authorized procedures was 
not carried out. 

81. The peace officer shall, as soon as practicable, 

(a) give a copy of the report to the person who was subjected 
to the procedure; and 

(b) have the report filed with the clerk of the court for the 
judicial district in which the procedure was carried out. 
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PART FOUR 

TESTING PERSONS FOR IMPAIRMENT 
IN THE OPERATION OF VEHICLES 

CHAPTER I 
INTERPRETATION 

82. In this Part, 

"analyst" means a person designated by the Attorney General as an 
analyst for the purposes of this Part; 

"breath analysis instrument" means an instrument designed to re
ceive and analyze a sample of a person's breath in order to 
measure the concentration of 31cohol in the person's blood, and 
of a kind approved as suitable for the purposes of this Part by 
order of the Attorney General of Canada; 

"container" means 

(a) in respect of breath samples, a container designed to re
ceive a sample of a person's breath for analysis, and of a kind 
approved as suitable for the purposes of this Part by order of 
the Attorney General of Canada, and 

(h) in respect of blood samples, a container designed to re
ceive a sample of a person's blood for analysis, and of a kind 
approved as suitable for the purposes of this Part by order of 
the Attorney General of Canada; 

"operate" includes, in respect of a vessel or an aircraft, navigate; 

"preliminary breath testing device" means a device designed to as
certain the presence of alcohol in a person's blood, and of a 
kind approved as suitable for the purposes of this Part by order 
of the Attorney General of Canada; 

"technician" means 

(a) in respect of breath samples, a person designated by the 
Attorney General as being qualified to operate a breath analy
sis instrument, and 

(h) in respect of blood samples, a person or member of a class 
of persons designated by the Attorney General as being quali
fied to take a sample of a person's blood for the purposes of 
this Part; 
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"vehicle" means a motor vehicle, tI'ain, vessel or aircraft, but does 
not include anything driven by, propelled by or drawn by means 
of muscular power. 

CHAPTER II 
PRELIMINARY BREATH TESTS 

83. (1) Where a peace officer reasonably suspects that there 
is alcohol in the body of a person who is operating or has the care 
('If control of a vehicle. the peace officer may request that the 
person 

(a) provide, as soon as practicable, such a breath sample as 
the peace officer considers necessary to enable a proper analy
sis to be made with a preliminary breath testing device; and 

(b) if necessary, accompany the peace officer for the purpose 
of enabling the breath sample to be taken. 

(2) When making the request, the peace officer shall warn the 
person that, in case of failure or refusal to comply. the officer may 
arrest the person and convey the person to a site where a breath 
analysis instrument is available. 

CHAPTER III 
REQUEST FOR SAMPLES 

FOR BLOOD-ALCOHOL ANALYSIS 

DIVISION I 
REFUSAL 10 PROVIDE PRELIMINARY 

BREATH SAMPLE 

84. Where a person has been arrested for faih're or refusal to 
provide a breath sample for a preliminary breath testing device or 
to accompany a peace officer for the purpose of enabling the 
breath sample to be taken, a peace officer may request that the 
person provide, as soon as practicable, such breath samples as a 
technician considers necessary to enable a proper analysis to be 
made with a breath analysis instrument. 
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DIVISION II 
COMMISSION OF ALCOHOL-RELATED CRIME 

85. (1) Where a peace officer believes on reasonable 
grounds that a person, at any time within the preceding two hours, 
has committed an alcohol-related crime under section 58 (operation 
of vehicle while impaired) of the proposed Criminal Code (LRC), 
the peace officer may, as soon as practicable, request that the 
person 

(a) provide, as soon as practicable, stich breath samples ~s a 
technician considers necessary to enable a proper analysis to 
be made with a breath analysis instrument; and 

(b) if necessary, accompany the peace officer for the purpose 
of enabling the breath samples to be taken. 

(2) When making a request that the person accompany the 
peace officer, the peace officer shall warn the person that, in case 
of failure or refusal to comply, the officer may arrest the person 
and convey the person to a site where a breath analysis instrument 
is available. 

86. (1) If the peace officer believes on reasonable grounds 
that, because of any physical condition of the person, it would be 
impracticable to obtain breath samples from the person or the 
person would be incapable of providing breath samples, the peace 
officer may, as soon as practicable, request that the person 

(a) submit, as soon as practicable, to haYing blood samples 
taken for the purpose of determining the concentration of 
alcohol in the person's blood; and 

(b) if necessary, accompany the peace officer for the purpose 
of enabling the blood samples to be taken. 

(2) When making a request that the person accompany the 
peace officer, the peace officer shall warn the person that, in case 
of failure or refusal to comply, the officer may arrest the person 
and convey the person to a site where blood samples can be taken. 

DIVISION III 
WARNING REGARDING REFUSAL 

87. When making a request for breath samples or blood 
samples, the peace officer shall warn the person that it is a crime 
under section 59 (failure or refusal to provide breath sample) of the 
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proposed Criminal Code (LRC) to fail or refuse, without a 
reasonable excuse, to comply with the request. 

DIVISION IV 
RESTRICTION ON REQUEST FOR SAMPLES 

88. A peace officer may not request that a person who has 
been admitted to hospital or is undergoing emergency medical 
treatment provide breath samples or submit to having blood 
samples taken unless the attending medical practitioner is of the 
opinion that making the request and taking the samples would not 
be prejudicial to the person's proper care or treatment. 

DIVISION V 
REQUEST FOR BLOOD SAMPLES AFTER DISCLOSURE 

OF BREATH ANALYSES RESULTS 

89. (1) As soon as practicable after the results of breath 
analyses are known, a peace officer shall tell the person who 
provided the breath samples the results. 

(2) A person who is detained in custody may, after being told 
the results of the breath analyses, request that blood samples be 
taken and, if a request is made, a peace officer shall arrange for the 
samples to be taken. 

CHAPTER IV 
WARRANT TO TAKE BLOOD SAMPLES 

DIVISION I 
APPLICA TION FOR WARRANT 

90. A peace officer may apply for a warrant authorizing the 
taking of samples of a person's blood. 

91. (1) An application for a warrant shall be made in person 
or, if it is impracticable for the applicant to appear in person, by 
telephone or oth'.!r means of telecommunication. 
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(2) The application shall be made unilaterally and on oath, 
orally or in writing. 

(3) An application in writing shall be in the prescribed form. 

92. (I) An application in person shall be made to a justice 
in the judicial district in which the crime under investigation is 
alleged to have been committed or in which the warrant is intended 
for execution. 

(2) An application by telephone or other means of telecommu
nication shall be made to a justice designated for that purpose by 
the Chief Justice of the Criminal Court. 

93. An application for a warrant shall disclose 

(a) the applicant's name; 

(h) the date and place the application is made; 

(e) the crime under investigation: 

(d) the person from whom the blood samples are to be taken; 

(e) the applIcant's grounds for believing that the person, 
within the preceding two hours, has committed an alcohol
related crime under section 58 (operation of vehicle while im
paired) of the proposed Criminal Code (LRC) and was 
involved in an accident resulting in the death of, or bodily 
ham1 to, someone; 

(j) the applicant's grounds for believing that a medical practi
tioner is of the opinion that 

(i) the person is unable to consent to the taking of the 
blood samples because of a physical or mental condition re
sulting from the consumption of alcohol, the accident or an 
occurrence related to or resulting from the accident, and 
(ii) taking the blood samples would not endanger the 
person's life or health; 

(g) a list of any previous applications, of which the applicant 
is aware, for a warrant in respect of the same person and the 
same or a related investigation, indicating the date each appli
cation was macie, the name of the justice who heard each ap
plication and whether each application was withdrawn, refused 
or granted; and 

(II) in the case of an application made by telephone or other 
means of telecommunication, the circumstances that make it 
impracticable for the applicant to appear in person before a 
justice. 

271 



Grounds for 
issuing warrant 

Additional 
ground if 
application by 
telephone 

Conditions 
relating to 
execution 

Form of warrant 

Contents of 
warrant 

272 

DIVISION II 
ISSUANCE OF WARRANT 

94. (1) A justice may, on application, issue a warrant 
authorizing the taking of samples of a person's blood if the justice 
is satisfied there are reasonable grounds to believe that 

(a) the person, within the preceding two hours, has committed 
an alcohol-related crime under section 58 (operation of vehicle 
while impaired) of the proposed Criminal Code (LRC) and 
was involved in an accident resulting in the death of. or bodily 
harm to, someone; and 

(b) a medical practitioner is of the opinion that 
(i) the person is unable to consent to the taking of blood 
samples because of a physical or mental condition resulting 
from the consumption of alcohol, the accident or an occur
rence related to or resulting from the accident, and 
(ii) taking the blood samples would not endanger the 
person's life or health. 

(2) If the application is made by telephone or other means of 
telecommunication, the warrant shall not be issued unless the jus
tice is satisfied, ifl addition, that there are reasonable grounds to 
believe that it IS impracticable for the applicant to appear in person 
before a justice. 

95. A justice who issues a warrant may, by the warrant, 
impose any conditions relating to its execution that the justice 
considers appropriate. 

96. A warrant shall be in writing, in the prescribed form and 
signed by the justice who issues it. 

97. The warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the person from whom the blood samples are to be taken; 

(d) the time and date the application was made; 

(e) any conditions imposed relating to its execution; 

if> the time and date it expires if not executed; 

(g) the time, date and place of issuance; and 

(/z) the name and jurisdiction of the justice. 
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DIVISION III 
EXPIRATION OF WARRANT 

98. A warrant authorizing the taking of blood samples 
expires six hours after it is issued or, if it is executed less than six 
hours after it is issued, on execution. 

99. If a warrant expires without having been executed, a 
copy of the warrant shall have noted on it the reasons why the 
warrant was not executed, and shall be filed as soon as practicable 
with the clerk of the court for the judicial district in which it was 
issued. 

DIVISION IV 
PROVISION OF COpy OF WARRANT 

100. A peace officer shall, as soon as practicable after 
executing a warrant, give a copy of the warrant to the person from 
whom the blood samples were taken, unless the justice who issued 
the warrant imposed a condition requiring that the copy be given to 
another designated person. 

CHAPTER V 
TAKING, TESTING AND RELEASING 

BLOOD SAMPLES 

DIVISION I 
INTERPRETATION 

101. This Chapter applies to blood samples taken pursuant to 
a warrant, a request made under paragraph 8(l(1)(a) (request by 
peace officer) or a request made in the circumstances described in 
subsection 89(2) (request by person detained in custody). 
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DIVISION II 
TAKING AND TESTING BLOOD SAMPLES 

102. (1) Blood samples shall be taken from a person 

(a) as soon as practicable after the request for the samples has 
been made or the warrant has been issued; 

(h) by a medical practitioner or a technician acting under the 
direction of a medical practitioner; and 

(c) in a manner that ensures the least discomfort to the person. 

(2) Blood samples shall not be taken unless the medical prac-
titioner is of the opinion, before each sample is taken, 

(a) that taking the sample would not endanger the person's 
life or health; and 

(b) in the case of a blood sample taken pursuant to a warrant, 
that the person is unable to consent to the taking of the sample 
because of a physical or mental condition resulting from the 
consumption of alcohol, the accident with respect to which the 
warrant was issued or an occurrence related to or resulting 
from the accident. 

103. (1) No more than two separate blood samples may be 
taken from a person. 

(2) Each blood sample shall be taken in such an amount as a 
medical practitioner considers necessary to enable the sample to be 
divided into two parts suitable for separate analysis for the purpose 
of determining the concentration of alcohol in the person's blood. 

104. (1) Each blood sample shall be divided into two parts 
and each part shall be placed in a separate sealed container. 

(2) The peace officer investigating the crime in relation to 
which the blood samples were taken shall have custody of the sam
ples, and shall take steps to ensure their preservation and safe
guarding. 

lOS. (1) The peace officer may have one part of each blood 
sample analyzed by an analyst for the purpose of determining the 
concentration of alcohol in the blood. 

(2) The peace officer shall retain the other part of each sample 
so as to permit an analysis to be made on behalf of the person 
from whom the samples were taken. 
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106. A blood sample may be tested for the presence of drugs. 

DIVISION III 
APPLICA TION TO RELEASE BLOOD SAMPLES 

107. A person from whom blood samples are taken may, on 
reasonable notice to the prosecutor, apply for an order to release 
one part of each sample for the purpose of analysis or testing. 

108. The application shall be made in writing to a justice 
within three months after the day on which the blood samples were 
taken. 

109. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) the date the blood samples were taken; and 

(e) the nature of the order requested. 

(2) The application shall be supported by an affidavit. 

110. A notice setting out the time, date and place the 
application is to be heard shall be served, together with the 
application and the supporting affidavit, on the prosecutor. 

111. A justice to whom an application is made may receive 
evidence, including evidence by affidavit. 

112. (1) Where an affidavit is to be tendered as evidence, the 
affidavit shall be served, within a reasonable time before the 
application is to be heard, on the prosecutor. 

(2) Where affidavit evidence is received, the deponent may be 
questioned on the affidavit. 

113. The evidence of any person shall be on oath. 
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114. (1) Any oral evidence heard by the justice shall be 
recorded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to time, 
date and contents. 

(3) Any transcription of the record of oral evidence shall be 
certified as to time, date and accuracy. 

115. The justice shall, )n application, order the release of one 
part of each sample, subject to any conditions that the justice 
considers necessary to ensure its preservation for use in any 
proceeding. 

116. The order shall be in writing, in the prescribed form and 
signed hy the justice who issues it. 

117. The order shall disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(e) the date the blood samples were taken; 

(d) any conditions imposed by the justice; 

(e) the date and place of issuance; and 

if> the name and jurisdiction of the justice. 

118. The justice shall, as soon as practicable after the hearing, 
have the following filed with the clerk of the court for the judicial 
district in which the application was made: 

(a) the notice of the application; 

(b) the application; 

(c) the record of any oral evidence heard by the justice or its 
transcription; 

(d) any other evidence received by the justice; and 

(e) the original of the order. 

DIVISION IV 
EXEMPTION FROM CRIMINAL LIABILITY 

119. No medical practitioner or technician is guilty of a crime 
because of a failure or refusal to take Ii blood sample from a 



person and no medical practitioner is guilty of a crime because of 
the practitioner's failure or refusal to have a blood sample taken 
from a person by a technician acting under the practitioner's 
direction. 

[Alternative - A minority of the Commission would propose an altemative draft of 
Chapter \I. 

As in the majority draft, subsections 102(1) to J 04(1) wOllld apply to blood samples 
taken pursuant to a warrant 01' pursuant to a request made by a peace officer under 
paragraph 86( 1)( a) or a request made by a detained person in the circumstances described 
ill subsection 89(2). Section 119 wOlild also be of general application. 

Subsection 1 04(2) to section 118 ·would be made applicable only to blood samples taken 
pursuant to a warrant 01' pllrsuant to a request made by a peace officer. 

The following provisions would be added and made applicable to blood samples taken 
pursuallf to a request made by a detained person in the circumstallces described ill 
subsection 89(2): 
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119.1 (1) One part of each blood sample shall be given to the 
person from whom the samples were taken. 

(2) The results of any analysis or test carried out with respect 
to that part of a blood sample are confidential and privileged with 
respect to the person from whom the samples were taken. 

(3) 1f the persoll intends to tellder the results in evidence ill 
any proceeding, reasonable notice shall be gil'en to the prosecutor 
of that intention. 

119.2 (1) The peace officer investigating the crime ill relation 
to which the blood samples were taken shall have c/lstod.v of the 
other part of each blood sample, and shall take steps to ensure its 
presel'l'atiol1 and safeguarding. 

(2) The peace officer may have that part of each blood sample 
analyzed by all analyst for the purpose of determining the concen
tration of alcohol ill the blood and tested for the presence of drugs. 

(3) The results of the analysis or test shall not be disclosed by 
the analyst or individual who carried out the test unless the person 
from whom the samples were taken has given notice under subsec
tion 119.l(3). 

119.3 If a person from }I'hom blood samples were taken has 
not given notice under subsection 119.1(3), the fact that blood 
samples l\l'ere taken and the results of all)' analysis or test carried 
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alit }vith respect to them are not admissible in evidence ill any pro
ceeding, and the fact that blood samples were taken shall not be 
the subject of comment by anyone in the proceeding.] 

CHAPTER VI 
EVIDENTIARY RULES 

DIVISION I 
ABSENCE OF ORIGINAL OF WARRANT 

120. In any proceeding in which it is material for a court to 
be satisfied that the taking of a blood sample was authorized by a 
warrant issued on application made by telephone or other means of 
telecommunication, the absence of the original warrant is, in the 
absence of evidence to the contrary, proof that the taking of the 
blood sample was not authorized by a warrant. 

DIVISION II 
RESULTS OF ANALYSES 

121. (1) In any proceeding in respect of a crime committed 
under section 58 (operation of vehicle while impaired) of the 
proposed Criminal Code (LRC), where samples of a person's 
breath have been taken and analyzed in accordance with the 
conditions set out in subsection (2), 

(a) if the results of the analyses are the same, the concentra
tion of alcohol in the person's blood at the time the crime was 
alleged to have been committed shall be presumed, in the ab
sence of evidence to the contrary, to be the concentration de
termined by the analyses; and 

(b) if the results of the analyses are different, the concentra
tion of alcohol in the person's blood at the time the crime was 
alleged to have been committed shall be presumed, in the ab
sence of evidence to the contrary, to be the lowest of the con
centrations detemlined by the analyses. 

(2) The conditions for the purposes of subsection (1) are as 
follows: 

(a) at least two samples of the person's breath were taken; 

(b) the samples were taken pursuant to a request made by a 
peace officer under section 84 or paragraph 85(1)(a); 
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(e) the samples were taken as soon as practicable after the 
crime was alleged to have been committed; 

(d) the first sample was taken not more than two hours after 
the crime was alleged to have been committed; 

(e) an interval of at least fifteen minutes passed between the 
taking of the samples; 

if> each sample was received from the person directly into a 
container or into a breath analysis instrument operated by a 
technician; and 

(g) an analysis of each sample was made with a breath 
analysis instrument operated by a technician. 

(3) Subsection (1) does not apply if a peace officer failed to 
tell the person who provided the breath samples the results of the 
breath analyses in accordance with subsection 89( I) or failed to ar
range for the taking of samples of the person's blood in accordance 
with subsection 89(2). 

122. (l) In any proceeding in respect of a crime committed 
under section 58 (operation of vehicle while impaired) of the 
proposed Criminal Code (LRC), where samples of a person's blood 
have been taken and analyzed in accordance with the conditions set 
out in subsection (2), 

(a) if the results of the analyses are the same, the concentra
tion of alcohol in the person's blood at the time the crime was 
alleged to have been committed shall be presumed, in the ab
sence of evidence to the contrary, to be the concentration 
detennined by the analyses; and 

(b) if the results of the analyses are different, the concentra
tion of alcohol in the person's blood at the time the crime was 
alleged to have been committed shall be presumed, in the 
absence of evidence to the contrary, to be the lower of the 
concentrations determined by the analyses. 

(2) The conditions for the purposes of subsection (I) are as 
follows: 

Ca) the blood samples were taken pursuant to a warrant or a 
request made by a peace officer under paragraph 86( I lea); 

(b) two samples of the person's blood were taken; 

(e) the samples were taken as soon as practicable after the 
crime was alleged to have been committed; 

(d) the first sample was taken not more than two hours after 
the crime was alleged to have been committed; 
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(e) an interval of at least fifteen minutes passed between the 
taking of the samples; 

(j) each sample was taken by a medical practitioner or a tech
nician acting under the direction of a medical practitioner; 

(g) at the time each sample was taken, the individual taking 
the sample divided it into two parts; 

(II) both parts of each sample were received from the person 
directly into, or placed directly into, containers that were 
subsequently sealed; 

(i) one part of each sample was retained to permit an analysis 
to be made by or on behalf of the person; 

(j) an analyst made an analysis of one part of each sample that 
was contained in a sealed container; and 

(k) if an order to release one part of each sample has been 
made pursuant to section liS, that order has been complied 
with. 

DIVISION III 
CERTIFICATE EVIDENCE 

123. In any proceeding in respect of a crime committed under 
section 58 (operation of vehicle while impaired) of the proposed 
Criminal Code (LRC), each of the following certificates is 
evidence of the facts alleged in the certificate without proof of the 
signature or the official character of the individual appearing to 
have signed the certificate: 

(0) a certificate of an analyst stating that the analyst has made 
an analysis of a sample of an alcohol standard that is identified 
in the certificate and intended for use with a breath analysis 
instrument and that the sample of the standard so analyzed is 
suitable for use with a breath analysis instrument; 

(h) where samples of a person's breath have been taken pursu
ant to a request made by a peace officer under section 84 or 
paragraph 85(l)(a), a certificate of a technician stating 

(i) that the analysis of each of the samples has been made 
with a breath analysis instrument operated by the technician 
and ascertained by the technician to be in proper working 
order by means of an alcohol standard, identified in the 
certificate, that is suitable for use with a breath analysis 
instrument, 
(ii) the results of the analyses so made, and 
(iii) if the technician took the samples, 

(A) the time and place each sample was taken, and 



(B) that each sample was received from the person 
directly into a container or into a breath analysis 
instrument operated by the technician; 

(c) a certificate of an analyst stating that the analyst has made 
an analysis of one part of each sample of a person's blood that 
was contair~d in a sealed container identified in the certificate, 
the date and place it was analyzed and the result of the analy
sis; 

(d) where samples of a person's blood have been taken pursu
ant to a warrant or a request made by a peace officer under 
paragraph 86( I )(a) or a request made by the person under sub
section 89(2), a certificate of a medical practitioner or a tech
nician, stating 

(i) that the medical practitioner or technician took the 
samples, 
(ii) the time and place each sample was taken, 
(iii) that, at the time the samples were taken, the medical 
practitioner or technician divided each sample into two 
parts, and 
(iv) that both parts of each sample were received from the 
person directly into, or placed directly into, containers that 
were subsequently sealed and that are identified in the 
certificate; 

(e) where samples of a person's blood have been taken by a 
technician pursuant to a warrant or a request made by a peace 
officer under paragraph 86( I )(a) or a request made by the per
son under subsection 89(2), a certificate of a medical practi~ 
tioner stating that the technician was acting under the 
practitioner's direction; 

(j) where samples of a person's blood have been taken pursu
ant to a warrant or a request made by a peace officer under 
paragraph 86(l)(a) or a request made by the person under sub
section 89(2), a certificate of a medical practitioner stating that 
before each sample was taken lhe practitioner was of the opin
ion that taking the blood sample would not endanger the 
person's life or health; and 

(g) where samples of a person's blood have been taken pursu
ant to a warrant, a certificate of a medical practitioner stating 
that before each sample was taken the practitioner was of the 
opinion that the person was unable to consent to the taking of 
the blood sample because of a physical or mental condition 
resulting from the consumption of alcohol, the accident with 
respect to which the warrant was Issued or an occurrence 
related to or resulting from the accident. 
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124. (1) No certificate is admissible in evidence in a 
proceeding unless the party intending to tender it has, before the 
proceeding, given to the other party reasonable notice of that 
intention and a copy of the certificate. 

(2) A party against whom a certificate is tendered may, with 
leave of the court, require the attendance of the medical practi
tioner, analyst or technician for the purpose of cross-examination. 
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PART FIVE 

ELECTRONIC SURVEILLANCE 

CHAPTER I 
INTERPRETATION 

125. In this Part, 

"federally designated" means designated by the Solicitor General 
of Canada for the purpose of applying for warrants under this 
Part or intercepting private communications under a warrant; 

"general interception clause" means a clause in a walTant authoriz
ing the interception of private communications of persons who 
are not individually identified or authorizing the interception of 
private communications at unknown places; 

"intercept", in relation to a private communication, means listen to, 
record or acquire the contents, substance or meaning of the 
communication; 

"private communication" means any oral communication or any 
telecommunication made under circumstances in which it is rea
sonable for a party to it to expect that it will not be intercepted 
by a person other than a party to the communication, even if 
any party to it suspects that it is being intercepted by such a 
person; 

"provincial minister" means, in the Province of Quebec, the Minis
ter of Public Security and, in any other province, the Solicitor 
General of the province or, if there is no Solicitor General, the 
Attorney General of the province; 

"provincially designated" means designated by a provincial minis
ter for the purpose of applying for warrants under this Part or 
intercepting private communications under a warrant; 

"solicitor" means, in the Province of Quebec, an advocate or 
notary and, in any other province, a barrister or solicitor; 

"surveillance device" means any device capable of being used to 
intercept a private communication, 
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CHAPTER II 
INTERCEPTING PRIVATE COMMUNICATIONS 

WITHOUT A WARRANT 

126. A peace officer or agent of a peace officer may, by 
means of a surveillance device, intercept a private communication 
without a warrant if all the parties to the communication consent to 
the interception. 

127. A peace officer may, without a warrant, use a surveil
lance device to listen to but not record a private communication to 
which a peace officer or agent of a peace officer is a party if it is 
reasonable to believe that the life or safety of the officer or agent 
may be in danger. 

CHAPTER TIl 
WARRANT TO INTERCEPT PRIVATE 

COMMUNICATIONS 

DIVISION I 
GENERAL RULE FOR WARRANTS 

1. Application for Warrant 

128. (1) A federally designated agent designated in wntmg 
personally may apply for a warrant to intercept, by means of a sur
veillance device, a private communication if the crime under inves
tigation is one in respect of which proceedings may be instituted at 
the instance of the Government of Canada and conducted by or on 
behalf of the Attorney General of Canada. 

(2) A provincially designated agent designated in writing per
sonally may apply in the province of designation for a warrant to 
intercept, 1:>)' means of a surveillance device, a private communica
tion if the private communication is to be intercepted in that prov
ince and the crime under investigation is one in respect of which 
proceedings may be instituted at the instance of the government of 
a province and conducted by or on behalf of the Attorney General 
of a province. 
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129. (1) An application for a warrant shall be made 
unilaterally, in person and in private, orally or in writing. 

(2) An application in writing shall be in the prescribed fom1. 

130. An application for a warrant shall be made to a judge of 
the province in which the private communication is to be inter
cepted. 

131. (1) The application shall be p(esented by the applicant, 
and its contents shall be sworn by a peace officer. 

(2) The application shall disclose 

la) the applicant's name; 

(h) the date and place the application is made; 

(c) the crime under investigation, and the facts and circum
stances of that crime and their seriousness; 

Cd) the type of private communication to be intercepted; 

(e) a general description of the means of interception to be 
used; 

(j) the names of all persons whose private communications are 
to be intercepted or, if the names cannot be ascertained, a de
scription or other means of identifying those persons individu
ally or, if that is not possible, the class of those unidentified 
persons; 

(g) the places, if known, at which the interception would 
occur; 

(h) whether any privileged communications are likely to be 
intercepted; 

(i) the grounds for believing that the interception may assist in 
the investigation of the crime; 

(j) the period for which the warrant is requested; 

(k) any other investigative method that has been tried without 
success or, if no other method has been tried, the reasons why 
no other method is likely to succeed or why the urgency is 
such that no other method is practicable; 

(I) a list of any previous applications for a warrant in respect 
of the same crime and the same persons or class of persons 
indicating the date each application was made, the name of the 
judge who heard each application and whether each applica
tion was withdrawn, refused or granted; 
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(m) if the applicant requests authority to make a surreptitious 
entry to install, service or remove a surveillance device, 

(i) why the entry is required and why other less intrusive 
means of installation, service or removal are unlikely to be 
effective, and 
(ii) the place where the entry would be made; and 

(11) if the applicant requests an assistance order referred to in 
section 139, the nature of the assistance required. 

132. .~ections 10 and 11 apply to an application for a warrant 
under this Division. 

2. Issuance of Warrant 

133. (1) A judge may, on application, issue a warrant author
izing the interception of a private communication by means of a 
surveillance device if the judge is satisfied that 

(a) there are reasonable grounds to believe that 
(i) a crime punishable by more than two years' imprison
ment, or a conspiracy to commit, an attempt to commit, a 
furthering of or an attempted furthering of such a crime, 
has been or is being committed, and 
(ii) the interception of the private communication will 
assist in the investigation of the crime; 

(b) other investigative methods have been tried without suc
cess, no other method is likely to succeed or the urgency is 
such that no other method is practicable; and 

(c) it would be in the best interests of the administration of 
justice, having regard to the seriousness of the facts and 
circumstances of the crime under investigation. 

(2) The judge shall not refuse to issue a warrant on the basis 
that a peace officer or an agent of a peace officer will be a party 
to the communication. 

134. A judge shall not issue a warrant to intercept a private 
communication at the office of a solicitor or any place ordinarily 
used by a solicitor for the purpose of consulting with clients, un
less the judge is satisfied, in addition, that there are reasonable 
grounds to believe that the solicitor or any of the solicitor's part
ners, associates or employees 

(a) is or is about to become a participant in the crime under 
investigation; or 
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(b) is the vIctIm of the crime under investigation and has 
requested that the interception be made. 

135. A judge shall not issue a warrant to intercept a private 
communication at the home of a solicitor, unless the judge is satis
fied, in addition, that there are reasonable grounds to believe that 
the solicitor or any member of the solicitor's household 

(a) is or is about to become a participant in the crime under 
investigation; or 

(b) is the victim of the crime under investigation and has 
requested that the interception be made. 

136. A judge shall not issue a warrant to intercept private 
communications at unknown places, unless the person whose pri
vate communications are to be intercepted is individually identified 
in the warrant. 

137. A judge shall not issue a warrant to intercept private 
communications of persons who are not individually identified, 
unless the places at which the interception is to occur are identified 
in the warrant. 

138. At the request of the applicant, the judge may, by the 
warrant, grant authority to enter any place surreptitiously to install, 
service or remove a surveillance device, if the judge is satisfied 
there are reasonable grounds to believe that less intrusive means of 
installation, service or removal are unlikely to be effective. 

139. (1) When issuing a warrant, the judge may, at the re
quest of the applicant, make an order directing any person engaged 
in providing a communication or telecommunication service, or the 
owner of or any person engaged in managing or taking care of the 
place in which a surveillance device is to be installed, to give such 
assistance as the judge may specify in the order. 

(2) The order may provide that reasonable compensation be 
paid for the assistance. 

(3) The order shall be in writing, in the prescribed form and 
signed by the judge who issues it. 

(4) The order shall be directed to a named person or organiza
tion and shall disclose 
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(a) the applicant's name; 

(b) the nature of the assistance to be given; 

(c) the date and place of issuance; and 

(d) the name and jurisdiction of the judge. 

(5) The order shall contain a warning that failure to obey the 
order is a crime under paragraph 121(b) of the proposed Criminal 
Code (LRC) (disobeying a court order). 

140. A judge who issues a warrant may include in it any of 
the following conditions: 

(a) that the interception be monitored by a person at all times; 

(b) that, so far as is reasonably practicable, only the commu
nications of persons individually identified or encompassed by 
a general interception clause in the warrant be intercepted; 

(c) where private communications at a telephone available to 
the public will be intercepted, that the interception be moni
tored by a person at all times and that, where practicable, the 
telephone be observed at all times: 

Cd) that reasonable steps be taken not to intercept communica
tions between persons in such privileged or confidential 
relationships as may be specified by the judge; 

(e) that the interception stop when the objective of the inves
tigation, as disclosed in the application for the warrant, is 
attained; 

if> where private communications on a party line will be inter
cepted, that the interception be monitored by a person at all 
times; 

(g) where authority is given to enter a place surreptitiously, 
that the entry be made or not be made by certain means; 

(It) that periodic reports be made to the judge identifying any 
person who is not individually identified in the warrant but 
whose private communications are being intercepted; 

(i) that periodic reports be made to the judge identifying any 
place that is not identified in the warrant but where 
interceptions are occurring; 

(j) that any application for a renewal of the warrant, for an 
amendment to the warrant or for a separate warrant in respect 
of the same investigation be made to the same judge who 
issued the original warrant; and 

(k) any other conditions that the judge considers advisable to 
minimize interceptions that would not assist in the investiga
tion of the crime. 
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141. A warrant shall be in writing, in the prescribed form and 
signed by the judge who issues it. 

142. The warrant shall disclose 

(a) the applicant's name; 

(b) the crime under investigation; 

(c) the type of private communication that may be intercepted; 

(d) a general description of the means of interception that may 
be used; 

(e) as precisely as possible, the persons or class of persons 
whose private communications may be intercepted; 

(j) the places, if known, at which the interception may occur; 

(g) if authority to make a surreptitious entry is being granted, 
the place that may be entered; 

(II) any conditions imposed by the judge; 

(i) the date the warrant expires; 

(j) the date and place of issuance; and 

(k) the name and jurisdiction of the judge. 

143. Th.e judge shall set out in the warrant an expiry date not 
more than sixty days after the date of issue. 

3. Renewal of Warrallt 

144. An application to renew a warrant may be made by the 
designated agent who applied for the warrant or any other agent of 
the same designation. 

145. (1) The application shall be made unilaterally, in person 
and in private, orally or in writing. 

(2) An application in writing shall be in the prescribed form. 

146. An application to renew a warrant shall be made before 
the warrant expires, and shall be made to a judge of the province 
in which the warrant was issued. 

147. (1) The application shall be presented by the applicant, 
and its contents shall be sworn by a peace officer. 

289 



Contents of 
application 

Procedure on 
hearing 
application 

Grounds for 
renewal 

Restriction on 
renewal of 
warrant 
containing 
general 
interception 
clause 

Expiration period 

290 

(2) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the reasons for requesting a renewal of the warrant; 

(e) fulI particulars, including dates and times, of any intercep
tion made or attempted under the warrant; 

(j) any information that was obtained by interception under 
the warrant; 

(g) a list of any previous applications to renew the warrant, 
including the date each application was made, the name of the 
judge who heard each application and whether each applica
tion was withdrawn, refused or granted; 

(It) whether the warrant being renewed contains a general 
interception clause; 

(i) whether an application to amend the warrant is being 
brought, together with the application for a renewal, to add 
new persons whose private communications may be inter
cepted or new places at which interceptions may occur; 

(]) the period for which the renewal is requested; and 

(k) if the applicant requests that the warrant be renewed for a 
period exceeding thirty days, the grounds for believing that the 
longer period is necessary. 

148. Sections 10 and 11 apply to an application to renew a 
warrant. 

149. A judge who, on application, is satisfied that the grounds 
on which a warrant was issued still exist may renew the warrant by 
endorsing it, signing the endorsement and indicating the date and 
place of renewal. 

15". A warrant that contains a general interception clause 
may not be renewed unless the warrant is amended, in accordance 
with the amendment procedure, to specify the identities of persons 
or locations of places previously encompassed by the clause but 
since ascertained. 

151. (l) A warrant expires thirty days after the date of 
renewal. 
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(2) A judge who is satisfied that the investigation will proba
bly take more than thirty days to complete and that it would be 
impracticable for the applicant to apply for a further renewal may 
renew the warrant for a period of more than thirty days but not 
more than sixty days after the date of renewal. 

4. Ame1ldme1lt of Warra1lt 

152. An application to amend a warrant may be made by the 
designated agent who applied for the warrant or any other agent of 
the same designation. 

153. (1) The application shall be made unilaterally, in person 
and in private, orally or in writing. 

(2) An application in writing shall be in the prescribed foml. 

154. An application to amend a warrant shall be made before 
the warrant expires, and shall be made to a judge of the province 
in which the warrant was issued. 

155. (1) The application shall be presented by the applicant, 
and its contents shall be sworn by a peace officer. 

(2) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation; 

(d) the amendment being requested; 

(e) the reasons for requesting the amendment; 

(j) full particulars, including dates and times, of any intercep
tion made or attempted under the warrant; 

(g) any infomlation that was obtained by interception under 
the warrant; and 

(11) a list of any previous applications to amend the warrant, 
including the date each application was made, the name of the 
judge who heard each application and whether each applica
tion was withdrawn, refused or granted. 
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156. Sections 10 and 11 apply to an application to amend a 
warrant. 

157. A judge may, on application, amend a warrant to provide 
for any of the following if the judge is satisfied that the amend
ment relates to the investigation of the same crime disclosed in the 
warrant: 

(a) a more accurate description of individually identified per
sons whose private communications may be intercepted under 
the warrant; 

(b) the identity of persons, previously encompassed by a gen
eral interception clause but since ascertained, whose private 
communications may be intercepted under the warrant; 

(c) the places, previously encompassed by a general intercep
tion clause but since ascertained, at which the interception may 
occur under the warrant; 

(d) the addition of new persons whose private communications 
may be intercepted or new places at which interceptions may 
occur, if the judge is satisfied, in addition, that the grounds for 
issuing a warrant to intercept private communications of such 
persons or at such places exist; 

(e) the deletion of persons whose private communications may 
be intercepted or places at which the interception may occur; 

if) authority to enter a place surreptitiously to install, service 
or remove a surveillance device, if the judge is satisfied, in 
addition, that there are reasonable grounds to believe that less 
intrusive means of installation, service or removal are unlikely 
to be effective; 

(g) a change in the means of interception that may be used; 

(h) changes in the conditions of the warrant; and 

(i) any condition that a judge may include when issuing a 
warrant, 

158. A judge may amend a warrant by endorsing an amend
ment on it and signing the endorsement, or by signing an amend
ment and appending it to the wan'ant, and indicating the date and 
place of the amendment. 

159. On an application to amend a warrant, a judge may, at 
the request of the applicant, make an assistance order pursuant to 
section 139, 
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DIVISION II 
WARRANT UNDER URGENT CIRCUMSTANCES 

160. (1) A judge of the provincp, in which a private commu
nication is to be intercepted who is designated by the Chief Justice 
of the Criminal Court to hear applications for warrants in urgent 
circumstances may, on application, issue a warrant authorizing the 
interception, by means of a surveillance device, of the private com
munication if the judge is satisfied that the grounds for issuing a 
warrant exist and that there are reasonable grounds to believe that 
the warrant is urgently required and cannot with reasonable dili
gence be obtained under Division 1. 

(2) The judge may issue the WaITant on an application made 
by telephone or other means of telecommunication if the judge is 
satisfied, in addition, that there are reasonable grounds to believe 
that it is impracticable for the applicant to appear in person. 

161. (1) A federally designated peace officer designated in 
writing may make the application if the crime umler investigation 
is one in respect of which proceedings may be instituted at the in
stance of the Government of Canada and conducted by or on be
half of the Attorney General of Canada. 

(2) A provincially designated peace officer designated in writ
ing may make the application in the province of designation if the 
private communication is to be intercepted in that province and the 
crime under investigation is one in respect of which proceedings 
may be instituted at the instance of the government of a province 
and conducted by or on behalf of the Attorney General of a 
province. 

162. (1) The application shall be made in person or, if it is 
impracticable for the applicant to appear in person, by telephone or 
other means of telecommunication. 

(2) The application shall be made orally, unilaterally, in 
private and on oath. 

163. In addition to disclosing the information required to be 
disclosed in an application for a warrant under subsection 131(2), 
the application shall disclose 

(a) the time the application is made; 
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(b) the grounds for believing that the warrant is urgently re
quired and cannot with reasonable diligence be obtained under 
Division I; and 

(c) in the case of an application made by telephone or other 
means of telecommunication, the circumstances that make it 
impracticable for the applicant to appear in person. 

164. Sections 10 to 12 apply to an application for a warrant 
under this Division and sections 134 to 142 apply to the issuance 
of a warrant. 

165. (I) The judge shall set out in the warrant an expiry date 
and time not more than thirty-six hours after the time of issue. 

(2) The warrant may not be renewed or amended. 

CHAPTER IV 
CONFIDENTIALITY OF MATERIALS 

AND OBSCURING INFORMATION 

166. The following material is confidential: 

Ca) a warrant; 

(b) an order extending the time for giving notice of an 
interception or a surreptitious entry; 

(c) an application to issue, renew or amend the warrant or to 
make the order extending time, or the record of the application 
and its transcription; 

Cd) any evidence received by a judge when hearing the appli
cation, and the record of any oral evidence received and its 
transcription; 

(e) an assistance order made pursuant to section 137, and 

(j) an order to obscure information. 

167. (1) A judge may, on the request of an applicant at the 
time an application to issue, renew or amend a warrant or to make 
an order extending the time for giving notice of an interception or 
a surreptitious entry is made, obscure or order obscured any 
information contained in confidential material. 
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(2) The judge may obscure the infonnation or order it ob
scured if the judge is satisfied that the infomlation, if revealed, 
would 

(a) pose a risk to anyone's safety; 

(b) frustrate an ongoing police investigation; 

(c) reveal particular intelligence gathering techniques that 
ought to remain secret; or 

(d) cause substantial prejudice to the interests of innocent 
persons. 

168. An order to obscure infonnation shall be in writing, in 
the prescribed form and signed by the judge who issues it, and 
shall disclose 

(a) the applicant's name; 

(b) the information to be obscured; 

(c) the date and place of issuance; and 

(d) the name and jurisdiction of the judge. 

169. (1) Where information is to be obscured, a copy shall be 
made of the material that contains the infonnation. 

(2) The infonnation shall be obscured on the copy, leaving the 
infonnation on the original material unobscured. 

170. (l) Immediately after determining an application to 
issue, renew or amend a warrant or to make an order extending the 
time for giving notice of an interception or surreptitious entry, the 
judge shall seal in a packet 

(a) the original of all the confidential material; and 

(h) the copy of any material on which information has been 
obscured. 

(2) The sealed packet shall be kept in the custody of the court 
in a place, specified by the judge, to which the public has no 
access. 

171. The applicant may keep a copy of all the materials 
contained in the sealed packet. 
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172. No one shall open or remove the contents of a sealed 
packet except as directed by a judge. 

173. A judge may have the sealed packet opened and may ex
amine the contents in dealing with any application if the judge 
considers it necessary to do so in order to determine the 
application. 

174. A judge may direct that the sealed packet be opened and 
the contents removed to have a transcript prepared of any oral 
record contained in the packet. 

CHAPTER V 
INTERCEPTING AND ENTERING 

175. Where the interception of a private communication is au
thorized under a warrant, the communication may be intercepted 
by 

(a) a federally designated person, if the application for the 
warrant was made by a kderally designated applicant; 

(b) a provincially designated person, if the application for the 
warrant was made by a provincially designated applicant; or 

(c) a person who is a party to the communication. 

176. Where, as a result of an entry to install, service or re
move a surveillance device, property is damaged, the government 
or agency whose servant or agent caused the damage shall take 
prompt and reasonable steps to repair it and, after notice of the 
entry is given, compensate the owner of the property for any 
unrepaired damage. 
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CHAPTER VI 
NOTIFICATION OF INTERCEPTION 

AND SURREPTITIOUS ENTRY 

DIVISION I 
GIVING NOTICE 

177. The Solicitor General of Canada or the provincial minis
ter on whose behalf an application for a warrant was made shall 
notify in writing 

Ca) any person who was the object of an interception made 
pursuant to the warrant unless the person has already been 
given notice of an intention to tender evidence of the intercep
tion; and 

(h) any person whose place was entered surreptitiously 
pursuant to the warrant. 

178. The notice shall be given within ninety days after the 
warrant expires. 

179. (1) A notice of an interception shall disclose the date of 
the interception, and shall be accompanied by a copy of the 
warrant. 

(2) A notice of a surreptitious entry shall disclose the place 
that was entered and the date of the entry, and shall be accompa
nied by a copy of the warrant. 

180. (1) Service of the notice shall be n.ade and proof of its 
service shall be given in accordance with such regulations as the 
Governor in Council may make for the purpose. 

(2) Where the notice cannot be served, a peace officer with 
knowledge of the facts shall provide the court with an affidavit set
ting out the reason why the notice was not served and the efforts 
that were made to locate the person. 
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DIVISION II 
APPLICATION TO EXTEND TIME FOR NOTICE 

181. (1) A judge who, on application, is satisfied that 

(a) the investigation of the crime to which a warrant relates, 
or a subsequent investigation of another crime referred to in 
subparagraph 133(1)(a)(i) commenced as a result of the earlier 
investigation, is continuing, and 

(b) it would be in the best interests of the administration of 
justice 

may order that the time for giving notice of an interception or 
surreptitious entry be extended. 

(2) A judge may grant more than one extension of time as 
long as the total extra time granted does not exceed three years. 

182. An application for extension may be made by the Solic
itor General of Canada or the provincial minister who is required 
to give notice of the interception or surreptitious entry. 

183. (l) The application shall be made to a judge unilaterally, 
in person and in private, orally or in writing, before the ninety-day 
period or an extension of that period ends and shall be supported 
by an affidavit of a peace officer. 

(2) The affidavit shall disclose 

(a) the facts relied on to justify the granting of an extension; 
and 

(b) a list of any previous applications for extensions in respect 
of the same warrant indicating the date each previous applica
tion was made, the name of the judge who heard each applica
tion and whether each application was withdrawn, refused or 
granted. 

CHAPTER VII 
APPLICATION FOR DETAILS 

OF INTERCEPTION 

184. An accused who discovers that a private communication 
to which the accused was a party has been intercepted by means of 
a surveillance device may apply in writing to a judge on two clear 
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days' notice to the prosecutor for an order requiring the prosecutor 
to disclose details of the intercepted private communication. 

185. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime with which the applicant is charged; 

(d) the nature of the order requested; and 

(e) the reasons for requesting the order. 

(2) The application shall be supported by an affidavit. 

186. A notice setting out the time, date and place the applica
tion is to be heard shall be served, together with the application 
and the supporting affidavit, on the prosecutor. 

187. A judge to whom an application is made may receive 
evidence, including evidence by affidavit. 

188. (1) Where an affidavit is to be tendered as evidence, the 
affidavit shall be served, within a reasonable time before the 
application is to be heard, on the prosecutor. 

(2) Where affidavit evidence is received, the deponent may be 
questioned on the affidavit. 

189. The evidence of any person shall be on oath. 

190. (1) Any oral evidence heard by the judge shall be 
recorded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to time, 
date and contents. 

(3) Any transcription of the record of oral evidence shall be 
certified as to time, date and accuracy. 

191. A judge who, on application, is satisfied that details of 
an intercepted private communication are relevant to the crime 
with which the applicant is charged and are necessary for the 
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applicant to make full answer and defence may order the prosecll
tor to disclose such details as can be ascertained by due diligence. 

192. The order shall be in writing, in the prescribed form and 
signed by the judge who issues it. 

193. The order shall disclose 

(a) the applicant's name; 

(b) the crime with which the applicant is charged; 

(c) the decision of the judge; 

(d) the date and place of issuance; and 

(e) the name and jurisdiction of the judge. 

CHAPTER VIII 
PROCEDURE FOR TENDERING EVIDENCE 

AND OBTAINING ADDITIONAL INFORMATION 

DIVISION I 
NOTICE OF INTENT TO TENDER EVIDENCE 

194. (1) A prosecutor who intends to tender evidence of a 
private communication that was intercepted by means of a surveil
lance device shall give the accused reasonable notice of that 
intention. 

(2) The notice shall contain 

(a) a transcript of any private communication that will be ten
dered in the form of a recording, or a statement giving full 
particulars of any private communication that will be tendered 
by a witness; 

(b) the time, date and place of the private communication and 
the names of all parties to it, if known; and 

(c) if the private communication was intercepted pursuant to a 
warrant, a copy of the warrant and any material relating to an 
application to issue, renew or amend the warrant. 
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DIVISION II 
APPLICATION FOR FURTHER PARTICULARS 

195. An accused who has received notice of the prosecutor's 
intention to tender evidence of an intercepted private communica
tion may apply in writing to a judge on two clear days' notice to 
the prosecutor for further particulars of the private communication. 

196. A judge who, on application, is satisfied that further 
particulars are necessary for the accused to make full answer and 
defence may order that further particulars be given. 

197. Sections 185 to 190, 192 and 193 apply to this 
application. 

DIVISION III 
APPLICATION TO REVEAL 
OBSCURED INFORMATION 

198. An accused who has received notice of the prosecutor's 
intention to tender evidence of an intercepted private communica
tion may apply in writing for an order to reveal information 
obscured in the material that accompanied the notice. 

199. The application shall be made in person to a judge on 
two clear days' notice to the prosecutor. 

200. On hearing the application, the judge shall examine the 
material contained in the sealed packet in the presence of the 
accused and the prosecutor without allowing the accused La 

examine it. 

201. A judge who, on application, is satisfied that information 
that has been obscured in any material given to the accused relat
ing to the warrant is necessary for the accused to make full answer 
and defence may order that the information be revealed to the 
accused. 
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202. Sertions 185 to 190, 192 and 193 apply to this appJica-
tion. 

203. The judge's decision may be appealed to a judge of the 
court of appeal. 

CHAPTER IX 
EVIDENTIARY RULES 

204. Evidence of the following matters may be tendered by 
affidavit: 

(a) the times when and the places at which a private commu
nication was intercepted: 

(b) the means by which a private communication was 
intercepted; 

(c) the history of the custody of any recording of an 
intercepted private communication; and 

(d) service of a ·notice of intention to tender evidence. 

205. The recital in a warrant that a person is a designated 
agent or a designated peace officer is, in the absence of evidence 
to the contrary, proof of that fact. 

206. In any proceeding in which it is material for a court Lo 
be satisfied that an interception of a private communication was 
authorized by a warrant issued on application made by telephone 
or other means of telecommunication, the absence of the original 
warrant is, in the absence of evidence to the contrary, proof that 
the interception was not authorized by a warrant. 

CHAPTER X 
ANNUAL REPORT 

207. (I) The Solicitor General of Canada and each provincial 
minister shall, as soon as possible after the end of each year, pre
pare a report on the electronic surveillance activity conducted on 
each of their behalf during the year. 
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(2) The Solicitor General of Canada shall have the report laid 
before Parliament without delay. 

(3) Each provincial minister shall publish the report or other
wise make it available to the public without delay. 

208. The annual reports shall set out 

(a) the number of applications for warrants, renewals and 
amendments, listed separately; 

(b) the number of warrants, renewals and amendments that 
were issued, refused or issued with judicially-imposed 
conditions; 

(c) the number of persons identified in warrants who were 
prosecuted by the Attorney General of Canada or of the prov
ince, as a result of interceptions made under warrants, for 

(i) a crime specified in the warrant, 
(ii) a crime referred to in subparagraph 133(1 )(a)(i) that 
was not specified in the warrant, and 
(iii) a crime other than a crime referred to in subparagraph 
133(1 )(a)(i); 

(d) the number of persons not identified in warrants who, be
cause of information obtained from intercepted private com
munications made under warrants, were prosecuted by the 
Attorney General of Canada or of the province for 

(i) a crime specified in a warrant, 
(ii) a crime referred to in subparagraph 133(1 )(a)(i) that 
was not specified in a warrant, and 
(iii) a crime other than a crime referred to in subparagraph 
133(1 )(a)(i); 

(e) the average period for which warrants and renewals were 
issued; 

if) the number of warrants that, when renewed, were valid for 
periods of 

(i) sixty to one hundred and nineteen days, 
(ii) one hundred and twenty to one hundred and seventy
nine days, 
(iii) one hundred and eighty to two hundred and thirty-nine 
days, and 
(iv) two hundred and forty days or more; 

(g) the crimes specified in warrants and the number of 
warrants, renewals and amendments issued for each crime; 

(Il) a description of all classes of places specified in warrants 
and the number of warrants issued for each class of place; 
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(i) a general description of the means of interception specified 
in warrants; 

(j) the number of persons arrested because of information 
obtained from a private communication intercepted under a 
warrant; 

(k) the number of notices of interception of private communi
cations or of surreptitious entry given; 

(I) the number of criminal proceedings, commenced by the 
Attorney General of Canada, or of the province, in which pri
vate communications intercepted under a warrant were ten
dered as evidence and the number of those proceedings where 
the accused was convicted; 

(m) the number of investigations in which information ob
tained from a private communication intercepted under a war
rant was used, although the private communication was not 
adduced in evidence in criminal proceedings; 

(n) the number of prosecutions commenced against officers or 
servants of Her Majesty for crimes under section 66 (intercep
tion of private communications), 67 (entry to install instru
ment) or 68 (disclosure of private communications) of the 
proposed Criminal Code (LRC): and 

(0) a general assessment of the importance of the interception 
of private communications for the investigation, prevention 
and prosecution of crimes in Canada or the province. 
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PART SIX 

DISPOSITION OF SEIZED THINGS 

CHAPTER I 
INTERPRETATION 

209. (I) This Part applies to anything seized under Part Two 
(Search and Seizure) as an object of seizure or seized under Part 
Three (Obtaining Forensic Evidence) as an object of seizure that 
was removed from inside a person's body. 

(2) If a claim of privilege is made in respect of the seized 
thing or information contained in it, the seized thing shall be dealt 
with in accordance with Part Seven (Privilege in Relation to Seized 
Things). 

CHAPTER II 
DUTIES OF PEACE OFFICER ON SEIZURE 

DIVISION I 
INVENTORY OF SEIZED THINGS 

210. (1) A peace officer shall, at the time of seizure or as 
soon as practicable after the seizure, 

(a) prepare and sign an inventory of any seized things that 
describes them with reasonable particularity; and 

(h) offer to provide a copy of the inventory to any person who 
was in apparent possession of the seized things at the time of 
the seizure, and shall, at the person's request, provide a copy 
of the inventory. 

(2) If a copy of information contained in a seized thing is 
taken by a peace officer, the inventory shall indicate that fact. 

(3) If no one was in apparent possession of the seized things, 
the peace officer may post a copy of the inventory where the 
seizure was made. 
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(4) A peace officer who seizes anything shall, where practica
ble, offer to provide a copy of the inventory to any other person 
who the officer believes has an ownership or a possessory interest 
in the seized thing and shall, at the person's request, provide a 
copy of the inventory. 

DIVISION II 
RETURN OF SEIZED THINGS 

BY PEACE OFFICER 

211. (1) A peace officer may, before a post-seizure report is 
given to a justice, return a seized thing to the person who is be
lieved to be lawfully entitled to possession if, to the knowledge of 
the peace officer, there is no dispute as to possession and the thing 
is no longer required for investigation or use in any proceeding. 

(2) The officer shall get a receipt for anything returned. 

DIVISION III 
POST-SEIZURE REPORT 

212. (1) A peace officer shall prepare a post-seizure report 
for anything that was seized and not returned. 

(2) The post seizure report shall disclose 

(a) the time and place of seizure; 

(b) the name of the officer who made the seizure and the 
name of the police force or other organization that the officer 
acted for when making the seizure; 

(c) the name of any person who was given a copy of the 
inventory; 

Cd) where anything not referred to in a search warrant was 
seized in the course of executing the warrant, or where any
thing was seized without a warrant, the reasons for seizing it; 

(e) the names of any persons who, to the officer's knowledge, 
may have an ownership or a possessory interest in anything 
seized; and 

if> where the search was carried out pursuant to a warrant 
issued for more than one object of seizure, and not all of the 
objects of seizure were searched for, the reasons why a search 
was not carried out for each object of seizure. 
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(3) The peace officer shall attach to tht: report the inventory 
of seized things and the receipt for anythi',tg that was returned. 

213. (1) A post-seizure report shall be given, as soon as prac
ticable after the seizure, to a justice in the judicial district in which 
the seizure was made. 

(2) The justice who receives the post-seizure report shall have 
it filed with the clerk of the court for the judicial district in which 
the seizure was made. 

CHAPTER III 
CUSTODY AND DISPOSAL OF SEIZED THINGS 

DIVISION I 
GENERAL PROVISIONS DEALING WITH ORDERS 

1. Making all Applicatioll 

214. An application for an order shall be made in writing to a 
justice in the judicial district in which the post-seizure report was 
filed, the thing is in custody or a charge in relation to which the 
thing is being held was laid. 

215. (1) An application shall disclose 

(0) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

Cd) a description of the seized thing that is the subject of the 
application; 

(e) the date the seizure was made; 

if) the name of the custodian; 

(g) the nature of the order requested; 

(h) the reasons for requesting the order; and 

(i) any additional information required by this Part for the 
application. 

(2) The application shall be supported by an affidavit, 

307 



Notice of 
application 

Transferring file 
for hearing 

Power of justice 

Service of 
affidavit evidence 

Questioning 
deponent 

Evidence on oath 

Recording 
evidence 

Identification of 
record 

Certification of 
transcription 

308 

216. A notice setting out the time, date and place the applica
tion is to be heard shall be served, together with the application 
and the supporting affidavit, on all parties to whom notice is 
required to be given. 

217. If an application is brought in a judicial district oL~er 
than the judicial district in which the post-seizure report is filed, 
the clerk of the court for the judicial district in which the post
seizure report is filed shall, on the written request of the applicant, 
have the post-seizure report and all accompanying material 
transferred to the clerk of the court for the judicial district in which 
the application is to be heard. 

2. The Heari1lg 

218. A justice to whom an application is made or who is au
thorized to make an order without an application being made may, 
in determining whether to make an order, 

(a) compel the attendance of, and question, the custodian; 

(b) examine a seized thing or require it to be produced for 
examination; and 

(c) receive evidence, including evidence by affidavit. 

219. (l) Where an affidavit il> to be tendered as evidence, the 
affidavit shall be served, within a reasonable time before the appli
cation is to be heard, on all parties who received notice of the 
application. 

(2) Where affidavit evidence is received, the deponent may be 
questioned on the affidavit. 

220. The evidence of any person shall be on oath. 

221. (l) Any oral evidence heard by the justice shall be re
corded verbatim, either in writing or by electronic means. 

(2) The record of oral evidence shall be identified as to time, 
date and contents. 

(3) Any transcription of the record of oral evidence shall be 
certified as to time, date and accuracy. 
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3. Issuallce of Order 

222. An order shall be in writing, in the prescribed fonn and 
signed by the justice who issues it. 

123. An order shall disclose 

(a) the applicant's name if the order is made on application; 

(b) the crime under investigation or charged; 

(c) a description of the seized thing that is the subject of the 
order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

ifJ the decision of the justice and any conditions imposed; 

(g) the date and place of issuance; 

(h) the name and jurisdiction of the justice; and 

(i) any additional information required by this Part for the 
order. 

4. Filillg 

224. (I) The justice shall, as soon as practicable after the 
hearing, have the following filed with the clerk of the court for the 
judicial district in which the post-seizure report was filed: 

(a) the notice of the application; 

(b) the application; 

(c) the record of any oral evidence heard by the justice or its 
transcription; 

(d) any other evidence received by the justice; and 

(e) if an order is issued, the original of the order. 

(2) If the post-seizure report and any accompanying material 
were transferred for a hearing from the judicial district in which 
they were filed, the justice shall have them returned after the 
hearing. 

5. Changing Place of Application 

225. (1) Where an application is filed and notice given, the 
justice before whom the application is to be brought may, on sep
arate application, order that the application be transferred to and 
heard, or that a new application be made, in another judicial 
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district if the justice is satisfied that it would be in the best inter
ests of justice, having regard to the interest of the witnesses and 
the parties. 

(2) The justice may order that the application be transferred to 
or that a new application be made in the judicial district in which 
the post-seizure report was filed, the thing is in custody or the 
charge in relation to which the thing is being held was laid. 

226. An application for change of place may be made by any 
person who received notice of the application for which a change 
of place i<; requested. 

227. The application shall be made on three clear days' 
notice to 

(a) the person who made the application for which a change 
of place is requested; and 

(b) anyone else who received notice of that application. 

228. In addition to disclosing the information required by 
paragraphs 2IS(1)(a) to (/1), the application shall disclose the rea
sons for believing that a change of place for the application would 
be in the best interests of justice, having regard to the interest of 
the witnesses and the parties. 

229. A justice who orders that an application be transferred to 
or made in another judicial district shall have the file transferred to 
the clerk of the court for that judicial district. 

DIVISION II 
PRESERVATION AND SAFEGUARDING 

230. A peace officer who seizes anything and does not return 
it shall act as its custodian by taking steps to ensure its preserva
tion and safeguarding. 

231. The custodian may entrust a seized thing to any person, 
including a person from whom it was seized, on such reasonable 
conditions as are consistent with its preservation and safeguarding. 
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232. A justice may, on application, make an order for the 
preservation and safeguarding of a seized thing, including an order 
substituting or adding custodians. 

233. An application may be made by a peace officer, the ac
cused, the prosecutor or any person who claims an ownership or a 
possessory interest in a seized thing. 

234. The applicant shall give three clear days' notice to any 
person who, to the knowledge of the applicant, may have an own
ership or a possessory interest in the seized thing and to any other 
person named by the justice hearing the application. 

235. In addition to disclosing the information required by 
paragraphs 215(l)(a) to (11), the application shall disclose 

(a) whether the applicant is a peace officer, the accused, the 
prosecutor or a person who claims an ownership or a posses
sory interest in the seized thing; and 

(b) if the applicant is a person who claims an ownership or a 
possessory interest in the seized thing, the nature of that inter
est. 

236. (1) A justice who receives a post-seizure report may, 
without an application being made, make an order for the preserva
tion and safeguarding of a seized thing that is the subject of the 
report, including an order substituting or adding custodians. 

(2) A justice who is considering making the order without an 
application being made shall give three clear days' notice of a 
hearing to determine the issue to the prosecutor and to any person 
who, to the justice's knowledge, may have an ownership or a 
possessory interest in the seized thing. 

237. In addition to disclosing the information required by 
paragraphs 223(a) to (11), the order shall disclose the name of any 
added or substituted custodian. 
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DIViSION III 
TESTING OR EXAMINATION 

238. A peace officer may have a seized thing examined, 
tested or analyzed, and the custodian shall release it for that 
purpose. 

239. A justice who, on application, is satisfied that it is nec
essary to do so to enable the accused to make full answer and de
fence may order that a seized thing be released for examination, 
testing or analysis, subject to any conditions that the justice 
considers necessary to preserve and safeguard it. 

240. The application may be made by an accused on three 
clear days' notice to the prosecutor. 

DIVISION IV 
ACCESS TO SEIZED THINGS 

241. (1) A person who has an interest in a seized thing may 
ask the custodian for permission to examine it at the place of 
custody. 

(2) A custodian who believes 

(a) that the person has an interest in the seized thing, and 

(b) that giving permission would not frustrate an ongoing po
lice investigation, pose a risk to anyone's safety, interfere with 
an ownership or a possessory interest in the seized thing or 
jeopardize its preservation and safeguarding 

may give permission, subject to any conditions that the custodian 
considers necessary to preserve and safeguard the seized thing. 

242. (1) A person who has an interest in infonnation con
tained in a seized thing that is capable of being reproduced may 
ask the custodian to provide copies of the information. 

(2) A custodian who 

(a) believes that the person has an interest in the infonnation, 

(b) believes that providing copies would not frustrate an ongo
ing police investigation, pose a risk to anyone'!:. safety, 
interfere with an ownership or a possessory interest in the 
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seized thing or jeopardize its preservation and safeguarding, 
and 

(c) is able to provide copies of the inforration 

may provide the copies on payment of a prescribed fee. 

243. (1) A justice who, on application, is satisfied that a per
son should be given permission to examine a seized thing, or that 
a person should be provided with copies, may make an order 
requiring the custodian to permit the applicant to examine the 
seized thing or to provide copies of the information, subject to any 
conditions that the justice considers necessary to preserve and safe
guard the seized thing. 

(2) A justice who, on application, is satisfied that the fee fixed 
for copies would result in financial hardship to the applicant or 
would be inequitable in the circumstances may make an order 
dispensing with the fee. 

244. An application may be made by any person who has 
been refused permission to examine a seized thing, who has been 
denied copies of information contained in a seized thing or who 
has been allowed ropies but for whom payment of the fee would 
result in financial hardship or would be inequitable. 

245. An application shaH be made on three clear days' notice 
to the prosecutor. 

246. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (11), the application shall disclose the 
nature of the applicant's interest in the seized thing. 

DIVISION V 
RELEASE OR SALE OF PERISHABLE THINGS 

247. A justice who is satisfied that a seized thing is perish
able or likely to depreciate rapidly in value may, on application, 
order that it be 

(a) released, with or without conditions, to its lawful posses
sor if there is no dispute as to the right to possession; or 

(b) sold on such conditions as the justice directs if there is a 
dispute as to the right to possession. 
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248. An application may be made by a peace officer, the 
accused, the prosecutor or any person who claims an ownership or 
a possessory interest in anything seized. 

249. An applicant shall give one clear day's notice to any 
person who, to the knowledge of the applicant, may have an 
ownership or a possessory interest in the seized thing and to any 
other person named by the justice hearing the application. 

250. In addition to disclosing the information required by 
paragraphs 21S( l)(a) to (11), the application shall disclose 

(a) whether the applicant is a peace officer, the accused, the 
prosecutor or a person who claims an ownership or a posses
sory interest in the seized thing; and 

(b) if the applicant is a person who claims an ownership or a 
possessory interest in the seized thing, the nature of that 
interest. 

251. (1) A justice who receives a post-seizure report and who 
is satisfied that a seized thing is perishable or likely to depreciate 
rapidly in value may, without an application being made, order that 
it be 

(a) released, with or without conditions, to its lawful posses
sor if there is no dispute as to the right to possession; or 

(b) sold on such conditions as the justice directs if there is a 
dispute as to the right to possession. 

(2) A justice who is considering making the order without an 
application being made shall give one clear day's notice of a hear
ing to determine the issue to the prosecutor and to any person who, 
to the justice's knowledge, may have an ownership or a possessory 
interest in the seized thing. 

25~. Where a seized thing has been sold, the custodian shall 
deposit the proceeds of the sale in an interest-bearing account on 
such conditions as the justice directs. 
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DIVISION VI 
REMOVING DANGEROUS THINGS 

253. A peace officer who believes that a seized thing poses a 
serious danger to public health or safety shall, as soon as practica
ble, remove it or have it removed to a place of safety. 

254. A justice who, on application, is satisfied that a seized 
thing poses a serious danger to public health or safety, may order 
that it be destroyed or otherwise disposed of, subject to any condi
tions that the justice considers necessary to eliminate or alleviate 
the danger. 

255. An application may be made by a peace officer on rea
sonable notice to any person who the peace officer believes may 
have an interest in the seized thing and to any person named by the 
justice hearing the application. 

256. (1) A report confirming that the order was carried out 
and explaining how the seized thing was destroyed or otherwise 
disposed of shall be prepared and given as soon as practicable to a 
justice in the judicial district in which the order was issued. 

(2) The justice shall have the report filed with the clerk of the 
court for the judicial district in which the post-seizure report was 
filed. 

DIVISION VII 
DESTROYING THINGS POSING IMMINENT 

AND SERIOUS DANGER 

257. A peace officer who believes on reasonable grounds that 
a seized thing poses an imminent and serious danger to public 
health or safety may destroy or otherwise dispose of it. 

258. After the thing is destroyed or otherwise disposed of, the 
peace officer shall 

(a) notify the person from whom the thing was seized and any 
other person who the peace officer believes has an ownership 
or a possessory interest in it; and 
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(b) prepare a report describing the seized thing and explaining 
why and how it was disposed of. 

259. (1) The report shall be given, as soon as practicable, to 
a justice in the judicial district in which the post-seizure report was 
filed. 

(2) The report shall be filed with the post-seizure report. 

DIVISION VIII 
RESTORATION ORDERS 

260. A justice shall, on application, order that a seized thing 
or the proceeds of its sale be restored to the applicant if the justice 
is satisfied that 

(a) there is no dispute as to the right to possession of the 
thing or the proceeds; 

(b) possession by the applicant would be lawful; 

(c) the thing or the proceeds are not subject by statute to 
forfeiture; and 

(d) it is not necessary for the thing or the proceeds to be kept 
in custody for investigation or use in any proceeding. 

261. An application may be made by any person claiming an 
ownership or a possessory interest in the seized thing or in the 
proceeds of its sale. 

262. The applicant shall give eight clear days' notice to the 
prosecutor, the accused, any person who, to the applicant's knowl
edge, may have an ownership or a possessory interest in the seized 
thing and any other person named by the justice. 

263. In addition to disclosing the information required by 
paragraphs 215(1 )(a) to (h), the application shall disclose the 
nature of the applicant's interest in the seized thing. 

264. A justice may, as a condition to making a restoration 
order, require the applicant to return the seized thing when re
quired by the court, and may impose any other conditions that the 
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justice considers necessary to preserve and safeguard it for investi
gation or use in any proceeding. 

265. A restoration order does not affect an ownership or a 
possessory interest in a seized thing or in the proceeds of its sale. 

DIVISION IX 
REPRODUCTION OF SEIZED THINGS 

266. (1) A peace officer may have a photograph taken of a 
seized thing. 

(2) The photograph, when accompanied by a certificate de
scribed in subsection 268( 1), is admissible in evidence for the pur
pose of identifying the seized thing and has, in the absence of 
evidence to the contrary, the same probative force for the purpose 
of identification as the seized thing. 

267. (1) A peace officer may have a copy made of any infor
mation that is contained in a seized thing. 

(2) The copy of the information, when accompanied by a cer
tificate described in subsection 268( I), is admissible in evidence 
and has, in the absence of evidence to the contrary, the same 
probative force as the information. 

268. (1) A certificate of a person stating that 

(a) the person made a copy or took a photograph under the 
authority of this Division, 

(b) the person is a peace officer or made the copy or took the 
photograph under the direction of a peace officer, and 

(c) the copy or photograph is a true copy or photograph 

is admissible in evidence and, in the absence of evidence to the 
contrary, is proof of the statements contained in the certificate 
without proof of the signature of the person appearing to have 
signed the certificate. 

(2) An affidavit of a peace officer stating that 

(a) the peace officer has seized a thing and has had custody of 
it from the time of seizure until a copy was made of the infor
mation contained in it or a photograph was taken of it, and 
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(b) the thing or the information was not altered in any way 
before the copy was made or the photograph was taken 

is admissible in evidence and, in the absence of evidence to the 
contrary, is proof of the statements contained in the affidavit with
out proof of the signature or official character of the person 
appearing to have signed it. 

(3) The court may require the person appearing to have signed 
a certificate or an affidavit to attend before it for examination or 
cross-examination about the statements contained in the certificate 
or the affidavit. 

269. Unless the court orders otherwise, no copy, photograph, 
certificate or affidavit shall be received in evidence unless the 
prosecutor has, before the proceeding, given a copy of it, and 
reasonable notice of intention to produce it, to the accused. 

DIVISION X 
TERMINATION OF CUSTODY AND DISPOSITION 

1. Period of Authorized Custody 

270. A seized thing or the proceeds of its sale may be held in 
custody for ninety days after seizure. 

271. The seized thing or the proceeds may be held for a 
longer period if 

(a) within ninety days after seizure 
(i) proceedings have begun in which the seized thing may 
be required as evidence or in which the thing or the 
proceeds are subject by statute to forfeiture, or 
(ii) an application for extension of the period of custody 
has been made; or 

(b) before an extended period of custody ends, proceedings 
have begun or another application for extension has been 
made. 

272. The seized thing or the proceeds may be held in custody 
for a period no longer than thirty days after the end of all proceed
ings in respect of which the thing or the proceeds were detained. 
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2. Application for Extensio1l of Custody 

273. (I) A justice who, on application by the prosecutor, is 
satisfied that a seized thing or the proceeds of its sale are required 
to be kept in custody because of the complex nature of the inves
tigation may order that the period of custody be extended for 
further periods not exceeding ninety days each. 

(2) A justice who, on application by a person with an interest 
in a seized thing, is satisfied that the seized thing is required to be 
kept in custody to preserve it as evidence may order that the period 
of custody be extended for further periods not exceeding ninety 
days each. 

274. The applicant shall give three clear days' notice to any 
person who, to the applicant's knowledge, may have an ownership 
or a possessory interest in the seized thing or the proceeds of its 
sale, to the prosecutor and to any other person named by the 
justice. 

3. Return of Seized Thi1lgs 

275. The prosecutor may have a seized thing or the proceeds 
of its sale returned to the person who is believed to be lawfully 
entitled to possession if 

(a) the period of authorized custody has expired or the seized 
thing or the proceeds are no longer needed; 

(b) to the knowledge of the prosecutor, there is no dispute as 
to the right to possession; and 

(c) the seized thing or the proceeds are not subject by statute 
to forfeiture. 

276. A prosecutor who intends to have a seized thing or the 
proceeds of its sale returned shall notify the custodian in writing 
and shall file a copy of the notice with the clerk of the court for 
the judicial district in which the post-seizure report is filed. 

277. The custodian shall return the seized thing or the 
proceeds of its sale as soon as practicable after receiving the 
notice. 
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4. Dispositioll Order 

278. If the prosecutor does not have a seized thing or the pro
ceeds of its sale returned when the period of authorized custody 
has expired or the seized thing or the proceeds are no longer 
needed, the prosecutor shall apply as soon as practicable for an 
order to dispose of the seized thing or the proceeds. 

279. The prosecutor shall give eight clear days' notice to the 
custodian, the accused, any person who, to the prosecutor's knowl
edge, may have an ownership or a possessory interest in the seized 
thing or the proceeds and to any other person named by the justice. 

280. In addition to disclosing the information required by 
paragraphs 215(1)(a) to (11), the application shall disclose 

(a) whether the period of ;!.uthorized custody has expired or 
the seized thing or the proceeds are no longer needed; 

(b) if the period of authorized custody has expired, the date on 
which it expired; and 

(c) whether the thing or the proceeds ure subject by statute to 
forfeiture. 

281. The justice shall order that the thing or the proceeds be 

(a) returned to the lawful possessor if there is no dispute as to 
the right to possession; 

(h) returned to the person from whom it was seized if posses
sion by that person is lawful and if there is a dispute as to the 
right to possession but no civil proceedings in respect of any 
possessory interest in the thing or the proceeds have been 
commenced; 

(c) transferred to the custody of any court in which there are 
pending civil proceedings in respect of any possessory interest 
in the thing or the proceeds; or 

(d) forfeited to Her Majesty, to be disposed of as the Attorney 
General directs, if 

(i) there is no person known or claiming to be the lawful 
owner or possessor, 
(ii) possession by the person from whom it was seized is 
unlawful and if there is a dispute as to the right to posses
sion but no civil proceedings in respect of any possessory 
interest in the thing or the proceeds have been commenced, 
(iii) the thing or the proceeds are subject by statute to 
forfeiture, or 
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(iv) the lawful owner or possessor cannot be found. 

282. If the seized thing is of negligible value, the justice may 
order that it be destroyed or otherwise disposed of. 

CHAPTER IV 
APPEALS 

283. Any person aggrieved by a decision under section 232 
(preservation and safeguarding), subsection 236(1) (preservation 
and safeguarding), 243(1) (access, copies) or (2) (dispensing with 
fee), section 254 (dangerous things) or 260 (restoration) or para
graph 281(d) (forfeiture) respecting anything seized or the proceeds 
of its sale may appeal the decision to an appeal court within thirty 
days after the date of the decision. 

284. A seized thing or the proceeds of its sale shall not be 
disposed of until 30 days after an order is made pursuant to a pro
vision referred to in section 283 or pending an appeal of any such 
order unless all aggrieved persons waive their right of appeal in 
writing or unless the thing seized poses an imminent and serious 
danger to public health or safety. 
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PART SEVEN 

PRIVILEGE IN RELATION 
TO SEIZED THINGS 

CHAPTER I 
INTERPRETATION 

285. This Part applies to anything seized under Part Two 
(Search and Seizure) as an object of seizure where a claim of priv
ilege is made in respect of the seized thing or information 
contained in it. 

CHAPTER II 
DUTIES OF PEACE OFFICER ON SEIZURE 

286. Sections 210 (inventory of seized things), 212 (prepara
tion of post-seizure report) and 213 (return of post-seizure repurt) 
apply to the seizure of a thing that is the subject of a claim of 
privilege. 

CHAPTER III 
APPLICATION TO DETERMINE ISSUE 

OF PRIVILEGE 

DIVISION I 
MAKING AN APPLICATION 

287. A prosecutor or a person who claims to have a privilege 
in respect of a seized thing or information contained in it may 
apply to have the issue of whether a privilege exists determined. 

288. The application shall be made in writing within fourteen 
days after the date of seizure to a judge in the judicial district in 
which the post-seizure report was filed, the thing is in custody or a 
charge in relation to which the thing is being held was laid. 

323 



Contents of 
application 

Affidavit in 
support 

Notice by 
applicant 

Contents and 
5ervice of notice 

Production of 
package or 
information 

Request for 
directions 

Application of 
certain provisions 

324 

289. (1) The application shall disclose 

(0) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) a description of the seized thing that is the subject of the 
application; 

(e) the date the seizure was made; 

(j) the name of the custodian; and 

(g) the grounds in support of the application. 

(2) The application shall be supported by an affidavit. 

290. (1) Five clear days' notice of the application shall be 
given to the custodian and 

(0) to the prosecutor, if the applicant is the person who claims 
to have a privilege; or 

(b) to the person who claims to have a privilege, if the 
applicant is the prosecutor. 

(2) The notice shall set out the time, date and place the appli
cation is to be heard and shall be served together with the applica
tion and the supporting affidavit. 

291. (1) The custodian, on receiving notice of an application, 
shall produce the sealed package referred to in paragraph 53(2)(b) 
(claim of privilege during search) or the information contained in 
the seized thing on the date and at the time specified in the notice. 

(2) Where it is impracticable to produce the sealed package or 
the information contained in the seized thing, the custodian shall 
request a judge in the judicial district in which the seizure was 
made to give directions as to the steps that should be taken to 
enable the thing or the information to be examined. 

292. Sections 217 (transferring file for hearing) and 225 to 
229 (changing place of application) apply to an application made 
under this Division. 
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DIVISION II 
HEARING THE APPLICATION 

293. A judge shall, on application, determine whether privi
lege exists in respect of a seized thing or information contained in 
it and shall hold a hearing in private for that purpose and 
determine the issue within thirty days after the date of seizure. 

294. At the hearing the judge may 

;:a) compel the attendance of, and question, the custodian; 

(b) receive evidence, including evidence by affidavit; and 

(c) if the judge considers it necessary to do so to determine 
whether privilege exists, examine the thing or the information 
or require it to be produced for examination. 

295. Sections 219 to 221 (evidence at hearing) and 224 
(tiling) apply to a hearing held under this Division. 

296. The judge shall give reasons for the decision that contain 
sufficient information to indicate the basis of the decision without 
disclosing details of the thing or information in respect of which 
the privilege is claimed. 

297. (I) A judge who determines that a privilege exists shall 
order that 

(a) the thing be resealed and delivered by the custodian to the 
person from whom it was seized; or 

(b) control of the thing be delivered by the custodian to the 
person from whom it was seized, and, until delivery, such 
steps as the judge directs be taken to ensure that the thing or 
the information contained in it is not examined or interfered 
with. 

(2) A judge who determines that no privilege exists shall 
order the custodian to deliver the thing or control of the thing to 
the peace officer who seized it or to some other person named by 
the prosecutor, subject to any conditions that the judge considers 
necessary, and the thing shall be dealt with in accordance with 
Chapters III and IV of Part Six (Disposition of Seized Things). 
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298. (1) The order shall be in writing, in the prescribed foml 
and signed by the judge who issues it. 

(2) The order shall disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(c) a description of the seized thing that is the subject of the 
order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

if> the decision of the judge and any conditions imposed; 

(g) the date and place of issuance; and 

(h) the name and jurisdiction of the judge. 

299. Where a seized thing or information contained in it is 
determined to be privileged, it remains privileged and inadmissible 
in evidence unless the person who has the privilege consents to its 
admission in evidence or the privilege is otherwise lost. 

DIVISION III 
DISPOSITION IF NO APPLICATION MADE 

300. (1) If the custodian of a seized thing that is the subject 
of a claim of privilege has not received notice of an application to 
determine whether a privilege exists within fourteen days after the 
date of seizure, the custodian shall deliver the thing or control of 
the thing to the peace officer who seized it. 

(2) The seized thing shall be dealt with in accordance with 
Chapters III and IV of Part Six (Disposition of Sei:ed Things). 

CHAPTER IV 
EXAMINING INFORMATION CLAIMED 

TO BE PRIVILEGED 

301. A person who claims to have a privilege in respect of a 
seized thing or information contained in it may apply for an order 
permitting the applicant to examine the thing or the information 
and to make a copy of it. 
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302. The application shall be made in writing, unilaterally and 
in private to a judge in the judicial district in which the post
seizure report was filed, the thing is in custody or a charge in 
relation to which the thing is being held was laid. 

303. (1) The application shall disclose 

(a) the applicant's name; 

(b) the date and place the application is made; 

(c) the crime under investigation or charged; 

(d) a description of the seized thing that is the subject of the 
application; 

(e) the date the seizure was made; 

(j) the name of the custodian; 

(g) the nature of the order requested; and 

(/z) the reasons for requesting the order. 

(2) The application shall be supported by an affidavit. 

304. Section 217 (transferring file for hearing) applies to an 
application made under this Chapter. 

305. (1) In determining the issue, the judge may 

(a) compel the attendance of, and question, the custodian; 

(b) question the applicant; 

(c) receive evidence, including evidence by affidavit; and 

(d) if the judge considers it necessary, examine the thing or 
the information or require it to be produced for examination. 

(2) Where affidavit evidence is received, the deponent may be 
questioned on the affidavit. 

306. Sections 220 (evidence on oath), 22 I (record of oral 
evidence) and 224 (filing) apply to a hearing held under this Chap
ter. 

307. A judge may, on application, make an order permitting 
the applicant, in the presence of the custodian or the judge, to 
examine the thing or the information and to make a copy of it, 
subject to such conditions as the judge considers necessary to 
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preserve and safeguard it, if the judge is satisfied as to the 
sufficiency of the applicant's reasons for seeking the order. 

308. If the seized thing was in a sealed package, the judge 
shall, in the order, require that it be resealed without alteration or 
damage. 

309. The order shall be in writing, in the prescribed form and 
signed by the judge who issues it. 

310. The order slmll disclose 

(a) the applicant's name; 

(b) the crime under investigation or charged; 

(c) a description of the seized thing that is the subject of the 
order; 

(d) the date the seizure was made; 

(e) the name of the custodian; 

(j) the decision of the judge and any conditions imposed; 

(g) the date and place of issuance; and 

(11) the name and jurisdiction of the judge. 

CHAPTER V 
APPEALS 

311. Any person aggrieved by a decision under section 293 
(issue of privilege) may appeal the decision to an appeal court 
within thirty days after the date of the decision. 

312. The seized thing shall remain with the custodian, without 
being interfered with or examined, for thirty days after a decision 
on the issue of privilege is made or pending an appeal of that 
decision, unless all aggrieved persons waive their right to appeal in 
writing. 
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INTRODUCTION 

Nous pourrions resumer notre conception de In procedure penaie dans les 
lermes suivants : 

II s'agit d'une procedure penale determim!e par des regles exprimee~ de far;on 
simple et claire, qui est fondee sur la recherche de l'equite comme de I'efficacitc: 
qui, tout en favorisant la moderation et Ia responsabiHte, vise a proteger Ia societe; 
et enfin, qui encourage la participation concrete des citoyens. Ces caracteristiques 
fondamentales forment l'essence meme de nos principes. 

Nom! procCdllrr pl!!llI/e
' 

On trouvera dans Ie present rapport Ie premier titre du premier volume du code de 
procedure penale propose par la Commission de rCfonne du droit du Canada. Caracte
rise par sa simplicite et sa coherence, ce code se veut aussi fidele aux sept principes 
directeurs qui ont oriente nos travaux de reforme depuis la creation de la Commission. 
Ces principes, qui ont ete expliques et illustres dans un recent rapport au Parlement 
intitule Notre procMlIre pella/e, sont les suivants : 

I. Le principe de I' equit,: : les rh:les de pmcedure del'J'lIient hre equitahles; 

2. Le principe de> f' ejfimritc; : Ies regies de procedure del'/'{/ielll eIre ejficaces: 

3. Le principe de la dane : leJ re!{/es de procedure del'raiellt eIre claire.\' et 
('olllprehensibies; 

4. Le principe de ia J1loc/eratioll : ies I'l\qles de procedure ,l/lscepliiJIe.l' de porler 
atleillte £i la lihert,1 indil'iduelle del'raient etre lIfilisees al'e£' moderatioll: 

5. Le principe de fa re~pollsabilile .' fes personll(!s eX£'l'~'llI1f des pmH'oirs en ma
tic?re de procedure petw{e de\'raie/lt etre tell/les de rellCIl'e compte de la ftl~'o/I 
cio/lf elles les exercel/t; 

6. Le principe de la participation ; la procedure peJ/ale den'ait permettre fa 
participation 1'erilahle des dtoyens; 

7. Le principe de la IIrtJteClio/l : fa procedure pellaie uel'l'liit jll\'ol'isel' la protec
tion de fa sociCte.-

IL y a deja longtemps que Ie Canada s'est dote d'un Code crimiJld. Mais avec les 
annees qui ont passe, les innombrables modifications effectuees a la piece, l'utilite de 
ce texte est devenue problematique ; les avantages de la codification ont dans une large 
mesure ete perdus en cours de route. 

Ces avantages, la Commission les a evoques a maintes reprises4
• Essentiellement, 

its peuvent etre decrits ainsi~ : 

----------------------------~--------------------------------------l. COMMISSIO!'l DE REfOR~lE Dl' DROIT DC CA~ADA (ci-apres CRD), NOIre procMure pthw/e. Rapport nO 32. 
Ottawa. La Commission. 1988. p. 58. 

2. Jd .• p. 25. 
3, L.R.C. (985), ch. C-46. 

4. Voir en pal1iculier Ie document d'ctude de la Commission intitule PrtlblhlIaliql/e d'l/lle rodijicatio/l dll 
droit penal canadien. Ottawa. Information Canada, 1976. 

5. F.F. STO~E. "A Primer on Codification» (1955). 29 Till. L. ReI'. 303. pp. 307-308. 



(1) Le recours a la codification permet d'aborder avec ordre et methode la multi
tude des concepts et idees juridiques, de far;:on a presenter Ie droit comme un 
tout homo gene et coherent, et non comme une serie de propositions isolees. 

(2) La methode de la codification suppose que I'on fasse Ie point sur les textes 
existants; elle necessite done l'examen des idees qui ont cours, non seulement 
dans I 'Etat interesse, mais aussi dans tous les autres Etats civilises. 

(3) EIIe a pour effet de mettre un temle a I'incertitude du droit, la totalite des 
regles applicables se trouvant reunies dans un meme ouvrage. 

(4) La codification rend la loi plus accessible au citoyen moyen. 

(5) Ceux qui ont pour mission de commenter Ie droit ont la tache plus facile, car 
ils disposent d'un corpus officiel pour effectuer leurs recherches. 

Si I 'on voulait resumer ces avantages en quelques mots, on pourrait retenir les sui
vants : accessibilite, intelligibilite, coherence, certitude6

• 

En verite, les avantages de la codification devraient ressortir de tout texte legislatif 
digne de ce nom : Ie legislateur devrait toujours viser une clarte et une coherence opti
males. 

Essentiellement, la codification donne la possibilite de revetir Ie droit penal d'une 
plus grande cIarte, d'une plus grande logique. Elle attenue en outre la necessite de re
pondre de far;:on ponctuelle aux problemes appelant des choix sociaux et reduit Ie risque 
de donner une rigidite excessive a la loi ecrite. Par ailleurs, Ie code n 'est oas un sys
teme ferme, que ce soit sur Ie plan de la forme ou sur Ie plan du fond. La codification 
donne en effet Ie signal d'un processus d'interpretation continu qui, au bout du compte, 
doit favoriser I'exactitude de la formulation du droie. 

L'adoption de l'actuel Code crimine/ canadien remonte a 1892. Les dispositions de 
fond en sont dans une large mesure l'reuvre du codificateur anglais, Sir James Stephen. 
Quant aux regles de procedure, elles etaient au depart conr;:ues specialement pour Ie 
Canada, a bien des chapitres. Si, pour I'epoque, Ie Code criminel canadien est une ma
gnifique realisation, son contenu laisse main tenant a desirer. Comme Ie soulignait la 
Commission dans Ie rapport n" 31, POllr line nO/lvelle codification dll droit penal, Ie 
Code actuel presente bien des defauts : 

L'agencement des dispositions laisse a desirer. Le langage est archarque et les regles 
sont difficiles a com prendre. Le Code crimillel com porte des lacunes, dont certaines 
ont dO etre comblees par les tribunaux. II contient des dispositions desuetes. II etend 
a outrance Ie domaine strict du droit penal, et il neglige certains des graves pro
blemes actuels. Au surplus, il se peut fort bien que quelques-unes de ses dispositions 
contreviennent a la Charte canadiell/le des droits et lihertel. 

6. THE LAW COMMISSION (Grande-Bretagne), Codi/ieatfor. uJ the Crimiual Lall', Londres, HMSO, 1985. 
p.17. 

7. G. LETOURNEAU et S.A. COllEN, The Merits alld Limitatio/ls oj Cf'dljicatio/l: A Canadia/l Perspectil'e, 
communication presentee a la Conference intem<!tionale sur 1<: refurme du droit penal, /I1I1S of COl/rt, 
Londres, 27 juillet 1987. 

8. CRD, POl/r IIl1e /lol/velle codificatioll cllI droit pellal - Mitioll tel'isee et (/I/gllll'tllee, RailPort nO 31. 
Ottawa, La Commission, 1987, p. 1. 
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Qui plus est, les dispositions relatives au fond, a la procedure et a la preuve se trouvent 
dispersees dans Ie Code, ce qui ajoute encore a sa complexite et a son incoherence. 

La Commission s'est engagee a promollvoir une meilleure comprehension des re
gles qui nous regissent, en favorisant, pour la reforme, une approche coherente et fon
dee sur des principes bien etablis. Cette preoccupation, dans Ie present volume, 
s'exprime notamment par une demarcation entre les elements fondamentaux du droit 
penal legislatif - a savoir, les rcgles de procedure, les regles de fond et les regles de 
preuve. 

La Commission a deja publie un projet de code de la preuvel} et, en 1987, Ie rap
port n° 31 intitule POllr line nOIl\'el/e codification du droit pellal, ou I 'on trouve son 
projet de code penal. Ce derniel' exprimait sous une forme legislative, pour la premiere 
fois, les principes generaux de la responsabilitc penale, suivant lesquels la personne 
declarce coupable d'un crime peut etre emprisonnee. 

Le present document forme Ia premiere piece du code de procedure pennIe de la 
Commission. Comme tOUjOUfS, iI se fonde sur un examen theorique rigoureux de la 
nature du droit penal. Le lecteur y trouvera les fruits d'un travail ou ron a soigneuse
ment tente de favoriser un juste equilibre entre la liberte individuelle et I'obligation de 
l'Etat d'assurer la protection de ses citoyens. Une [ois temline, Ie premier volume s'in
titulera Les pOllvoirs de la police. U sera forme de deux titres, dont Ie premier portera 
sur les fouilles, les perquisitions et les matieres connexes. Lc dcuxiemc sera consacre 
aux questions suivanles : I'interrogatoire des suspects, I'arrestation, les mcsurcs visant a 
assurer la comparution, In mise en liberte provisoire et la detention et, enfin, I'identifi
cation par temoins oculaires avant Ie proces. Les autres volumes du code de procedure 
penale enonceront les regles touchant Ie deroulement du procf:s ainsi que les voies de 
recours et les appels. 

Les questions traitees dans Ie present titre ont deja ete examinees dans plusieurs 
documents de travail ct rapports au Parlement, ainsi que dans un certain nombre de 
documents d'etude, publics ou non, notamment : 

Rapport nO 19, Le mandat de main-forte et Ie telhl1alldat (I983), 

Rapport nO 21, Les methodes d'illvesligatioll scientijiqll(,s .. !' a!cool. fa droglle i't fa 
condllite des l'e/1iclIles (1983), 

Rapport nO 24, Les fOllilles, les perqllisitiollS et les saisies (1985), 

Rapport n° 25, Les techniqlles d'investigation policiere et les droits de Itl perSO/llle 
( 1985), 

Rapport n° 27, La fa~'oll de disposer des choses saisies (1986), 

Document de travail n" 30, Les pOlll'oirs de la police .. les fOllilles, les perquisitiollS 
et les saisies ell droit penal (1983), 

Document de travail n° 34, Les methodes d'inl'estigation sciellfijiqlles (1984), 

9. CRD, La pre/lve, Rapport nO 1. Ottawa, Infommtion Canada, 1975. 
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Document de travail nO 39, Les procedllres posterieures it la saisie (1985), 

Document de travail nO 47, La sll/willance elcctroniqlle (1986), 

Do.::ument de travail nO 54, La classification des illfractions (1986), 

Document de travail nO 59, POllr line COliI' criminclle IIllifiee (1989). 

Si ce premier volet du code de procedure pen ale s'inspire des travaux de la Com
mission deja publies, on y a egalement pris en consideration les critiques qui nous ont 
ete communiquees 11 la fois par Ie grand public et par nos consultants. Nos textes ont 
fait l'objet de discussions lors d 'audiences publiques tenues 11 de nombreux endroits au 
Canada, pendant plusieurs anm!es. Nous avons ainsi pu connaitre Ie point de vue de 
juges, de criminalistes, de professeurs de droit, de chefs de police, ainsi que de reprt!
sentants des Admini"trations federale et provinciales. Notre dette est immense envers 
toutes les personnes qui ont participe 11 ce processus. La recompense de leur contribu
tion consiste dans un nouveau code qui est a la fois logique, organise, coherent et ex
haustif. II s'agit pour nous d'un texte qui s'harmonise avec la Clwrte calladiellllc des 
droits et libcrres tll et qui repond aux besoins du Canada d'aujourd'hui. 

Les memes qualites ont ete attribuees au code penal de la Commission. Mais si Ie 
code de procedure penale et Ie code penal presentent les memes caracteristiques -
fidelite aux principes, c1arte, logique, organisation - ils paraissent 11 premiere vue tres 
dissemblables. En effet, un code qui etablit les principes generaux de la responsabilite 
pen ale et definit les crimes peut etre redige avec une grande economie; il n'est pas 
necessaire de donner beaucoup de details et les regles sont relativement peu techniques. 
Nous avans reussi, dans notre code penal, 11 exprimer I'ensemble des regles de fond en 
cent trente-deux articles seulement. 

Or, une telle concision n 'est pas possible dans Ie domaine de la procedure penale. 
Car la procedure, a tout Ie moins, doit enoncer la succession de mesures ou d'etapes 11 
suivre pour que la justice soit correctement administree au sein de I 'Etat. Les regles de 
nature generale s'ave-ent frequemment inadequates a cette fin. Si 1'0n omet de fournir 
des details importants, la loi devient moins apte it indiquer la fa<;on de proceder. S'en
suit un vide juridique, qu'il faut com bier soit par la common law, soit par les pratiques 
locales. Mais cette solution peut elle-meme etre source d'incoherence et d'incerti
tude - ce qu'il faut assurement eviter en mllt,ere de droit penal, vu les atteintes aux 
libertes individuelles qu'entraine son application. 

Pour etre utile et efficace, un code de procedure penale doit inevitablement etre 
plus volumineux, plus detaille qu'un code penal. Nous en avons donne les raisons dans 
Notre procedure penale : 

Les lois penales ne font pas que definir les crimes; elles etablissent aussi les 
fonnalites prescrites pour Ie deroulement des enquetes et la detennination de la cul
pabilite ou de I'innocence. Elles fixent du meme coup les limites de la liberte indi
viduelle. La procedure, parce qu'elle remplit cette fonction de reglementation, se 
caracterise par son caractere technique et son souci du detail [ ... J La complication 
de la procedure n'en demeure pas moins inevitable, jusqu'a un certain point, si I'on 

10. Partie I de la Loi cOl1srirllliolll1elle de 1982 [annexe B de la Loi de 1982 sur Ie Canada (1982, R-U., 
ch. 11)]. 

4 



-------------------- ------ ---

veut qu 'eUe joue correctement son role et favorise Ie reglement juste et equitable des 
litigesi i. 

Au fil des ans, la Commission n demontre que I'expose des rcgles de fond, dans Ie 
Code nctuel, est incomplet. II «ne comporle pas de partie genera Ie complete, ce qlli a 
force les tribunaux a elaborer eux-memes, sans I'aide J legisiateur, bon nombre des 
principes de base du droit penal regissant I'element moral des infractions, I'intoxication 
par I'akool, la necessite, la causalite et d'alltres questions ' \>. Or, ce caractere incomplet 
est infiniment plus flagrant dans Ie domaine de In procedure penale. Une tres grande 
proportion de regles de procedure ne pellvent etre etablies qu 'en pass ant In common 
law au peigne fin ou encore, en verifiant les pratiques qui ont cours dans diverses re
gions. Pour etre veritablement complet, Ie code de procedure penale doit incorporer et 
clarifier une tres large gamme de regles ambigues, informes et dispersees. Voila la mis
sion que la Commission s'est donnee dans I'elaboration de son projet de code de pro
cedure penale. Cela dit, et bien que nous soyons convninclls que notre projet de code 
de procedure constitue un pas important vers I'elimination des lacunes et de I'incerti
tude qui caracterisent la procedure penale actuelle, nOlls reconnaissons que I 'elaboration 
d'un code de procedure penale qui so it absolument complet, independant et exhaustif 
est un objectif qui n 'est ni possible ni souhaitable. Le lecteur trouvera dans les pages 
qui suivent un texte de loi d'une portee remarquablement vaste. En cela, notre projet de 
code clarifie Ie droit actuel et constitue une grande amelioration pur rapport au Code 
actllel sur Ie plan processuel. 

Le contraste est viI' entre Ie code que nous proposons et Ie Code actuel. Pour en 
convaincre Ie Iecteur, no us I'invitons a examiner Ie domaine des perquisitions et des 
saisies, par exemple, dans chacun des textes; les differences sautent aux yeux. Quelles 
sont les dispositions legislatives n~gissant les perquisitions dans line maison d 'habita
tion ? les fouilIes, perquisitions et saisies en cas d'urgence ? Ie droit de fouiller une 
personne qui vient d'etre arretee ? la saisie des choses bien en vue? II s'agit la de 
questions traitees en detail dans notre projet de code, mais a regard desquelles Ie Code 
criminel reste dans une large rnesure silencieux. 

Et notre code ne se limite pas a etre plus complet : il est egalement plus facile a 
comprendre. Cette qualite tient a ce que nous avons opte, dans toute la mesure du pos
sible, pour la lisibilite et la simplicite du langage dans la redaction legislative. Que ce 
soit dans l'elaboration des dispositions elles-memes all dans la redaction des commen
taires, nOlls nous sommes fait un point d'honneur de no us exprimer non seuJement avec 
clarte, mais aussi avec precision. Nous reconnaissons neanmoins que certaines regles, a 
cause de leur caractere technique, demellreront toujours relativement complexes. Lors
que c'est possible, Ie code emploie des tem1es de Ia langue usuelle. Ainsi, nous avons 
llubstitue a certaines expressions latines comme «ex parte», des termes plus accessibles 
comme «unilateralement». Nous avons par ailleurs tente d'adapter bon nornbre des for
malites anciennes aux realires du XXC siecle. Nous avons ainsi integre au code certaines 
innovations procedurales, en etendant leur application a un grand nombre de domaines 

11. Gp. cit., note 1, p. S. 

12. CRD, POllr IIIll? /lolll'el/e codijiwtion dll droit penal, vol. 1, Rapport nO 30, Ottawa, La Commission, 
\986, p. 3. 
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du systeme de justice penale. Citons it cet egard Ie mecanisme du telemandat, dont la 
Commission a ete la premiere a preconiser I 'utilisation - et qui a fait depuis lors une 
timide entree dans Ie Code criminel -, ainsi que certaines dispositions qui prevoient Ie 
recours auli. techniques d'enregistrement et de reproduction electroniques. 

La structure et I 'agencement de ce volet du code se caracterisent par la logique et 
la simplicite. Viennent d'abord des questions de nature generale - definitions, regles 
d'interpretation, regles d'application generale, suivies de diverses parties qui portent sur 
les pouvoirs de la police vises par Ia division du code intitulee FOl/illes, perquisitiolls 
et matieres connexes : 

Les fouilles, les perquisitions et les saisies; 

La recherche d'indices sur les personnes; 

Le depistage de I'etat a\Coolique chez les conducteurs; 

La surveillance electronique; 

La disposition des choses saisies; 

Les privileges en matiere de saisie. 

Chaque partie est divisee en chapitres et en sections, ce qui faeilite I'utilisation et 
la consultation. 

Bien que ce code vise l'integralite, il ne comporte pas encore to utes les regles qui 
pourront finalement se retrouver sous Ie titre general Fouilles, perquisitions et matieres 
cOl1nexes. Pur exemple, on n 'y retrouve aucune disposition sur la criminalite organisee. 
Le legislateur a recemment apporte au Code criminel des modifications de fond et de 
forme qui portent sur cette question l3

• Par ailleurs, la Commission a recommande, dans 
son document de travail n° 47, La surveillance electrol1ique (1986), I'adoption de dis
positions legislatives "ur Ie recours a des dispositifs de surieillance optique, pour regir 
les cas ou la police se serait introduite clandestinement dans un lieu pour y installer de 
tels dispositifs, dans Ie cadre d'une enquete criminelle. Toutefois, la section de notre 
code consacree a la surveillance electronique ne comporte aucune disposition sur I 'uti
lisation de dispositifs de surveillance optique. Cette question, comme celie de la crimi
nalite organisee, merite que la Commission y consacre des travaux distincts et 
approfondis. Dans I'intervalle, notre code est sileneieux a ce chapitre. 

D'autres questions importantes ne seront pas traitees dans ce volume. Ainsi, les 
consequences de I'inobservation d'lme regie de procedure sont un aspect vital de la 
procedure penale, et pourtant on ne trouvera aucune dis:,Josition a cet egard dans cette 
partie de notre code. En effet, il est plus opportun de traiter la question des voies de 
recours avec les autres regles relatives au deroulement du proces et de I'appel. Le fait 
d'accorder ou de refuser un redressement constitue en effet un acte juridictionnel. Bien 
que les actions de la police puissent necessiter reparation ou reprimande, Ies regles sur 
les voies de recours ne sont pas traitees iei dans Ie cadre des regles sur les pouvoirs de 

13. Voir Loi modiJianl Ie Code criminel, 10 Loi des alimellls et drogues ella Loi sur les stupejialllS, 
L.C. 1988, ch. 51. art. 1-8, proc1amee en vigueur Ie ler janvier 1989. 
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la police. La Commission etudiera dans un prochain document de travail la question de 
savoir quel est le cadre approprie aux mesures de redressement en matiere de procedure 
penale. Aussi ces recommandations figureront-elles dans une autre partie du code. 

De facron generale, on ne trouvera pas non plus de regles de preuve dans ce vo
lume. Dans une large mesure, elles devraient etre reunies dans un code de In preuve, 
me me si certaines d'entre elles, qui revetent un caractere procedural tOlJt a fait unique 
et sont indispensables pour la formulation adequate et complete de notre projet, seront 
incorporees a d'autres parties du code. 

Conformement a la recommandation formulee dans Ie document intitule Egalite 
pour taus - Rapport dll Comite parlementaire Sill' les droits a I' egaliti4, nous nous 
sommes fait un devoir de rediger notre projet de code dans une langue non sexiste. 
Dans cette optique, nous nous sommes con formes aux principes enonces dans I'ouvrage 
publie sous Ie titre Cap Sill' I' ega lite - Reponse all Rapport dll Comite par/ementaire 
slir les droits a I' egalite l5

, relativement a la redaction des textes legislatifs, tant en fran
crais qu'en anglais. 

Dans Ie present rapport, nous presentons au legislateur un plan de reforme concret 
qui pourrait etre mis en reuvre des maintenant dans les domaines abordes. Au risque de 
nous repeter, toutefois, rappelons que Ie present ouvrage fait partie d'un projet beau
coup plus vaste dont les differentes parties sont destinees a se completer les unes les 
autres, dans l'harmonie et la coherence. Et bien que Ie present document soit un rapport 
au Parlement et que de ce fait, il represente la position de la Commission a l'heure 
actuelle, il va sans dire l'adjonction successive des differentes parties de cette reuvre 
entralnera certaines revisions et modifications. 

14. CANADA, PARLEMENT, CHAMBRE DES COMMUNES, SOUS·COMITE SLIR LES DROITS A L'EGALITE DU CO~IITE PER· 

MANENT DE LA JUSTICE ET DES QUESTIONS JURIDIQUES, Egalite pOllr tOilS - Rapport dll Comite parlemelltaire 
slIr les droits a Ngalite (1. Patrick Boyer. depute. president). Ottawa. Approvisionnements et Services 
Canada, 1985. pp. 129-130. 

15. GOUVERNEMENT DU CANADA. Cap Sill' I'egalite - Repollse all Rapport dll Comite parlemellfaire Sill' II'S 

droits a i'egalite. Ottawa. Approvisionnements el Services Canada. 1986. pp. 61-62. 
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PREMIERE PARTIE 

DISPOSITIONS GENERALES 

Textes aI' origine de la partie I 

PUBLICATIONS DE LA CRD 

Le mandat de mainjorte et Ie telemandat, Rapport n° 19 (1983) 

Les fOt/illes, les perqllisitions et /es saisies, Rapport nO 24 (1984) 

La classification des infractions, Document de travail nO 54 (1986) 

Pour line nOllvelle codification du droit pella I, Rapport n° 31 (1987) 

Pour line COl/1' criminelle IInifiee, Document de travail nO 59 (1989) 

LEGISLATION 

Code criminel, art. 2, 487.1, par. 254(1),487(2) 
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Loi portant revision et codification de la procedure penale 

Titre abrege 

Definitions 

«agent de la 
paix» (peace 
officer) 

10 

1. 

2. 
loi. 

CHAPITRE PREMIER 
TITRE ABREGE 

Code de procedure pen ale. 

CHAPITRE II 
DEFINITIONS 

Les definitions qui suivent s'appliquent it la presente 

«agent de la paix» Selon Ie cas, 

a) tout sherif, sherif adjoint et mandataire du sherif; 

b) tout directeur, sous-directeur, instructeur, gardien, geo
lier, garde et tout autre fonctionnaire ou employe perma
nent d'une prison; 

c) tout agent de police, huissier ou autre personne em
ployee it la preservation et au maintien de la paix publique 
ou it la signification ou it l'execution des actes judiciaires 
au civil; 

d) tout fonctionnaire ou personne possedant les pouvoirs 
d'un agent des douanes ou d'un prepose de I'accise lors
qu'i1 exerce une fonction en application de la Loi sur les 
douanes ou de la Loi sur l'accise; 

e) les agents des peches nommes ou designes en vertu de la 
Loi sur les peches, dans I'exercice des fonctions que confere 
cette loi; 

f) Ie pilote commandant un aeronef : 
(i) soit immatricule au Canada en vertu des reglements 
d'application de la Loi sur l'aero1lautique, 
(ii) soit loue sans equipage et mis en service par une 
personne remplissant, aux termes des reglements d'ap
plication de la Loi sur l'aeronautique, les onditions d'ins
cription comme proprietaire d'un aeronef immatricule 
au Canada en vertu de ces reglements, 

pendant que I'aeronef est en vol; 

g) les officiers et sous-officiers des Forces canadiennes qui 
sont: 



«choses 
saisissables» 
(objects of 
seizure) 

«cour d'appel» 
(court of appeal) 

«crime» (crime) 

«district 
judiciaire» 
(judicial district) 

«greffier» (clerk 
of the court) 

«huis clos» (ill 
pril'ate) 

(i) soit nommes pour I'application de l'article 156 de la 
Loi sur la defense nationale, 
(ii) soit employes a des fonctions que Ie gouverneur en 
conseil, dans des reglements pris en vertu de la Loi sur 
la defense nationale pour I'application du present alinea, 
a prcscrites comme etant d'une telle sorte que les offi
ciers et les sous-officiers qui les exercent doivent neces
sairement avoir les pouvoirs des agents de la paix. 

Rapport nO 31, par. 2(1) 
Code erimillel, art. 2 

«choses saisissables» Les choses qui constituent ou fournissent 
un element de preuve relatif a la perpetration d'un crime, y 
compris les fonds deposes a un compte dans un etablisse
ment financier. Sont cependant exclus : 

a) les residus qui adherent a la surface du corps d'une 
personne; 

b) les tissus, les fluides corporels et les autres substances 
corporelles humaines, comme les echantillons d'haleine, les 
cheveux ou les ongles, a moins qu'i1s aient ete retires du 
corps de la personne ou en soient dissocies. 

Rapport nO 24, art. 3 

«cour d'appel» 

a) Dans les provinces de la Nouvelle-Ecosse et de l'Ile-du
Prince-Edouard, la Division d'appel de la Cour supreme; 

b) dans les autres provinces, la Cour d'appel. 
Code crimillel, art. 2 

«crime» Infraction definie dans Ie projet de code criminel de la 
CRD ou dans toute autre loi federale, et punissable d'une 
peine d'emprisonnement. Est exclue l'infraction dont l'au
teur ne peut etre condamne a I'emprisonnement que pour 
non-paiement d'une amende. 

Document de travail nO 54, art. 2 et 3 
Rapport nO 31, Ann. B (projet de code criminel), art. 2 

«district judiciaire» Chacune des circonscriptions territoriales 
etablies dans les provinces pour l'organisation de Ia Cour 
criminelle; en I'absence de circonscriptions territoriales, la 
province. 

«greffier» Personne qui, sous queIque nom ou titre qu'elle 
puisse etre designee, remplit les fonctions de greffier de la 
cour. 

Code (Timillel, art. 2 

«huis c1os» 

a) Dans Ie cas d'une demande presentee uniiateraIement, 
en I'absence du public et de toute partie autre que Ie de
mandeur; 
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«juge» Vlldge) 

<<juge de puix» 
(jllstice) 

«medecin» 
(medical 
practitioner) 

«photographie» 
(photograph) 

«poursuivant» 
(praseclitor) 

«prescrit» 
(prescribed) 

«uniluteralement» 
et «UnilUlerale» 
(llnilaterally) 

COMMENTAIRE'6 

b) dans Ie cas d'une audience devant etre notifiee, en I'ab
sence du public. 

<<juge» Juge de la Cour criminelle. 
Document de lravailno 59, rec. I et 2 

<<juge de paix» Le juge exerce d'office les attributions du juge 
de paix. 

Code criminel, art. 2 

«medecin» Personne habilitee a exercer la medecine en vertu 
des lois de la province. 

Code criminel, par. 254( I) 

«photographie» Toute image, fixe ou animee, representant I'ap
parence d'une chose et produite it I'aide d'un appareil pho
tographique ou d'une camera. 

«poursuivant» Le procureur general ou, lorsque celui-ci n'in
tervient pas, la personne qui intente des poursuites aux
quelles s'appJique la presente loi. Est vise par la presente 
definition tout avocat agissant pour Ie compte de I'un 011 de 
I'autre. 

Code criminel, art. 2 

«prescrit» Prescrit par reglement. 

«unilateralement» et «unilaterale» Se disent de la demande pre
sentee par une partie sans qu'il soit necessaire de la notifier 
a quelque autre partie. 

La plupart des definitions presentees dans cet article se passent d'explications. Cer
taines d'entre elles proviennent du Code criminel, d'autres s'inspirent des rapports et 
documents de travail de la Commission, plusieurs enfin sont nouvelles. Nous avons re
cherche avant tout, en les redigeant, la concision et la precision. Elles refletent I'impor
tance que nous attachons a la Iisibilite et a la simplicite du langage. 

Certaines observations s'imposent neanmoins. La definition du terme «agent de la 
paix» est semblable, mais non identique, a celle qui figurait dans Ie rapport n° 31. 
Comme nous nous y etions engages 17

, nous avons poursuivi la reflexion sur Ie point de 
savoir si eUe devrait ici viser les «juges de paix». Or, pour eviter tout risque de confu
sion entre les fonctions d'enquete et les fonctions juridictionnelles, nous avons conclu 
que non. 

L'expression «choses saisissables», selon la definition presentee ici, n'englobe' pas 
les «renseignements», bien que ceux-ci fussent vises par la recommandation faite dans 

16. A. moins qu'eUe ne s'explique d'elle-meme, chaque disposition est suivie d'un commenlaire. 
17. Voir Ie rapport nO 31, p. 10. n. I I. 
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Ie rapport n° 24 et Ie projet It!gislatif qui s'y trouvait. C'est que dans Ie regIme de 
fouilles, perquisitions et saisies prevu au present code (a la partie Il), on envisage la 
saisie des choses qui contiennent les renseignements (comme un ordinateur et ses dis
quettes), plutot que celie des renseignements eux-memes. Par ailleurs, d'autres elements 
de la definition initiale n'ont pas ete repris de maniere specifiqlle. On a ainsi juge que 
les mots «constituent ou fOllrnissent un element de preuve relatif a la perpetration d 'un 
crime» visent necessairement la plupart des «produits d'une infraction IH

», «preuve[s] de 
la perpetration d'une infraction l9

» et «chases prohibees2o». La nouvelle definition exclut 
par ailleurs expressement un certain nombre de choses, que I'on pourrait generalement 
regrouper sous Ie vocable de «substances corporelles», et dont la saisie releve de la 
partie III du present code (La recherche d'indices Sill' les persol1lles). 

A priori, Ie tenne «chose saisissable» n 'embrasse pas explicitement les choses de
vant servir it la perpetration d 'un crime. Certes. Ie droit aetuel permet la saisie de telles 
choses dans certaines circonstances21

• Quoi qu'il en soit, les choses de ce genre seront 
dans la plupart des cas visees par notre definition de «chose saisissable», puisque, Ie 
plus sQuvent, elles constitueront une preuve de la perpetration d'un crime. Pour la 
meme raison, seraient egalement incluses les choses dont la possession est iIIegale en 
soi et celles qui peuvent etre saisies dans Ie cadre d'une fouille preventive concomitante 
de I'arrestation. Le regime que nous proposons admet la saisie, dans de teJ1es circons
tances, de choses devant servir a la perpetration d 'un crime, et c 'est la, selon nous, la 
portee que devrait avoir Ie pouvoir de saisie a cet egard22

• 

La definition du terme «district judiciaire», qui prete moins a confusion que Ie 
terme «circonscription territoriale» employe a I 'article 2 du Code aetuel, deeoule des 
propositions failes dans Ie document de travail nO 59 quant a I'instauration d'une cour 
criminelle unifiee. 

18. Rapport nO 24, recommandation un. al. 3( I Jul. Voir la definition de ee terme 11 la recommandation un, 
par. 3(2). A remarquer aus~i que nous avon~ pri~ Ie rarti d'exclure les "produit~» qui con~tituent ~imple. 
ment des biens «acqui~ par l'echange ou la conversion du bien pris ilh!galement» (ce sont le~ temles de 
notre definition anterieure). it cause des difficultes de preuve. 

19. Rapport nO 24, recommandation un. al. 3( I )h). 

20./d .• al. 3(1 )C). Voir la definition de ce terme 11 la recommandation un, par. 3(3). 
2 \. L'alinea 487([ )(')du Code Cl'illlille/ actuel permet au juge de paix de decemcr un mandaI autorisant 13 

saisie de lOUie «chose dont on a des motifs raisonnables de eroire qu'elle e~t destinee it servir aux fins de 
la perpetration d 'une infraction contre la per~onne. pour laquelle un individu peut etre arrete sans man
da!». D'autre part, I'article 489 permet 11 quiconque execute un mandat de «saisir, outre ce qui est men
tionne dans Ie mandat. tuute chose qu'i1 croit, pour des motifs raisonnables, avoir etc obtenue au moyen 
d'une infraction ou avoir etc employee 11 la perpetration d'une infraction.» L'arlicle II de la La; Sill' II'S 
stllpejiallls, L.R.C. (1985), ch. N·I, autorise quant 11 lui I'agent de la paix 11 saisir, au cours d'une perqui
sition pratiquee en venu de eelte loi, tout «objet qu'i1 croit, pour des motifs raisonnables, relic 11 la per
petration d'une infraction» 11 la meme loi. Enfin, Ie paragraphc 16(2) du me me texte permet au tribunal 
d'ordonner, par suite d'une declaration de cUlpabilite. la confiscation de tout «moyen (\e transport sai5i 
so us Ie regime de l'artiele J I". 

22. Pour une analyse ptus detaillt!e de la po~ition de ta Commb~ion au sl'\et de la saisie des «instrumenl\ du 
crime», voir: Les pOI/mil'S rie la police : Les iil/tilles. les pl!l'qllisitiollS I?I le.1 saisies en droit pellal. 
Document de travail nO 30, Ottawa. Approvisionnements et Services Canada. 1983, pp. 172·174; rapport 
nO 24, p. 17. 
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Simple et claire, la definition du mot «photographie» inclut non seulement les pho
tographies prises au moyen d'un appareil photographique ordinaire, mais aussi les ra
diographies. Cette definition sert a l'application de I'article 78 (recherche d'indices sur 
les personnes) et de la section IX du chapitre III de la partie VI (La disposition des 
choses saisies). Toutefois, Ie pouvoir de radiographier une personne afin d'obtenir un 
enregistrement photographique de l'interieur de son corps est rigoureusement regle
mente a I'article 60. 

La definition du terme «prescrit» vise a attirer I 'attention de I 'usager sur Ie fait que 
des reglements auront ete pris pour regir, entre autres, les droits payables pour la repro
duction de renseignements et les formules devant etre utili sees pour les differents man
dats, demandes et ordonnances prevus au present code. Le pouvoir de reglementation a 
cet effet ne figure pas dans Ie present volume de notre code de procedure penale. Les 
dispositions habilitantes seront en effet ajoutees au moment de la mise en place de 
toutes les parties qui forment notre code; iI en va de meme pour les fonTIules prescrites. 

Quant aux mots «unilateralement» et «unilaterale», ils remp]acent ]'expression 
latine ex parte. 

Pouvoirs 
confen!s par la 
common law 

COMMENTAIRE 

CHAPITRE III 
DISPOSITIONS GENERALES 

3. Les dispositions des parties II it VII remplacent les 
pouvoirs conferes par la common law aux agents de la paix 
pour I'application des techniques d'investigation suivantes en 
matiere criminelle : 

a) la fouille d'une personne, d'un lieu ou d'un vehicule, 
atin de saisir une chose ou de delivrer une personne se
questree, de meme que la retention et la disposition des 
choses saisies; 

b) les techniques d'investigation vi sees par la partie III (La 
recherche d'illdices sllr les personlles); 

c) Ie prelevement d'echantillons de I'air expire par une 
personne ou de son sang, atin de determiner son alcoolemie 
ou la presence d'alcool dans son sang; 

d) I'interception de communications privees au moyen 
d'un dispositif de surveillance. 

Les dispositions de ce premier volume sur les pouvoirs de la police remplacent 
tous les pouvoirs que la police exerce actuellement en vertu de la common law et dont 
I'objet est vise au present article. 
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Mise en garde 
par I'agent de la 
paix 

COMMENTAIRE 

4. L'agent de la paix tenu de fa ire une mise en garde a 
une personne, ou de I'informer de quelque chose, doit Ie faire 
dans des termes et d'une maniere susceptibles d'etre compris 
par cette personne. 

L'objectif et Ies modalites d'appIication de cette disposition ne necessitent pas vrai
ment d'explications. PIusieurs dispositions du code obligent I'agent de la paix a faire 
une mise en garde ou a donner des renseignements. 

Abregement du 
delai de preavis 

Ordonnance 
d'abregement 

Mesures visant it 
accelerer Ie 
deroulement de 
I'audience 

Execution 
parlout dans la 
province 

COMMENTAIRE 

S. (1) Le defai de preavis prescrit pour toute demailde 
pcut etrc abrege, soit avec Ie consentement des destinataires, 
so it sur I'ordre d'un juge de paix. 

(2) Le juge de paix peut, sur demande unilaterale, ordon
ner I'abregement du delai de preavis s'i1 est convaincu que cela 
serait raisonnable dans les circonstances et ne serait prejudi
ciable a aucun destinataire de I'avis. 

6. Le juge de paix peut donner toute directive jugee ne-
cessaire pour acceJerer Je deroulement de I'audience. 

7. Tout mandat ou ordonnance emanant d'un juge de 
paix Pf:(lt etre execute partout dans la province, sauf s'iJ com
porte de'. restrictions a cet egard. 

Code crimillei, par. 487(2) 

D'une certaine falton, cette disposition a pour objet d'uniforrniser, dans Ie present 
code, Ia competence des juges de paix au chapitre der, ordonnances et des mandats, et 
de supprimer Ia regIe obligeant a faire viser23 certains mandats par un juge de paix de 
Ia circonscription territoriale ou l'execution doit avoir lieu, fGt-ce dans la meme pro
vince. Nom; n'avons cependant pas entierement abandonne la forma lite du visa: les 
dispositions de I'article 36 (fouilIes, perquisitions et saisies) exigent que Ie mandat soit 
vise par un juge de paix de la province OU iI sera execute, s'il a ete deIivre dans une 
autre province. En revanche, iI nous a paru inopportun de conserver les dispositions sur 
la necessite du visa «intraprovinciai», les embarras de cette procedure depassant nette
ment Ia protection supplementaire qu 'elIe peut offrir. 

23. Voi, Ie Code criminel, par. 487(2). 
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Presomption 
d 'authenticite 

COMMENTAIRE 

8. Sauf preuve contraire, est repute authentique I'origi-
nal de tout mandat ou ordonnance apparemment signe par un 
juge de paix, sans qu'it soit necessaire d 'etablir I'authenticite 
de cette signature. 

Suivant cette disposition, iI n 'est normalement pas m!cessaire de prouver I 'authen
ticite du mandat ou de ]'ordonnance sur lesquels on s'appuie pour executer les actes y 
autorises. Soulignons toutefois qu'i] n'est question que de l'original a cet article. Ainsi, 
dans Ie cas d'un mandat delivre pal' telephone ou a 1'aide d'un autre moyen de telecom
munication, !e fac-simile en possession de !'agent de la paix ne serait pas revetu du 
meme caractere authentique. Du reste, on trouve la disposition suivante dans d'autres 
parties du code: «[d]ans toute procedure OLt it importe au tribunal d'etre convaincu que 
[tel acte) a ete autorise par un mandat deceme a la suite d'une demande presentee par 
telephone ou a I'aide d'un autre moyen de telecommunication, I'absence de I'original 
du mandat est, sauf preuve contraire. la preuve que [cet acte] n'a pas ete autorise par 
mandat24.» 

Application du 
chapitre 

Temoignages et 
elements de 
preuve 

CHAPITRE IV 
FORMALITES GENERALES DE 
L'OBTENTION DES MANDATS 

SECTION I 
CHAMP D' APPLICATION 

9. Le present chapitre s'applique aux demandes de 
mandats presentees sous Ie regime de la partie II (Les jOllilles, 
les perquisitiolls et les saisies) , de la partie III (La recherche 
d'illdices sllr les perso1l1les) et de la partie IV (Le depistage de 
I'etat alcoo/ique chez les cOlldllctellrs). 

SECTION II 
RI!:GLES REGISSANT VAUDITION 

DE LA DEMANDE 

10. (1) Le juge de paix saisi d'une demande de mandat 
peut interroger Ie demandeur. II peut aussi entendre d'autres 

24. Voir les articles 41 (perquisition ou saisie), 70 (application d'une technique d'investigation), 120 (preleve
ment d'un echantillon de sang), 206 (interception d'une communication privee). 
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Interrogatoire du 
souscripteur 

Serment 

COMMENTAIRE 

temoins et recevoir tous elements de preuve, notamment tout 
affidavit fonde sur la conviction du souscripteur et sur les ren
seignements dont it dispose. 

(2) Le juge de paix peut interroger Ie souscripteur d'un af
fidavit re~u en preuve sur Ie contenu de cet affidavit. 

(3) Le serment est nbligatoire pour tout temoin. 
Rapport nO 24, art. 10 

Par Ie paragraphe (1), on entend fournir au juge de paix les moyens de statuer sur 
la demande de mandat en s'appuyant sur toute llne gamme de renseignements donnes 
SOllS la foi dll sennent (voir Ie par. (3». Les paragraphes (1) et (2) lui pern1ettent de ne 
pas se limiter au contenu de la demande elle-meme et de verifier efficacement et acti
vement si, 0~Ii ou non, les conditions pn!vues pour la delivrance sont remplies. Du 
mehlt: ,:;oup, on veut eviter que des mandats soient decernes mal a propos et par la suite 
annules, et empecher les atteintes a des droits garantis par la Charte canadien lie des 
droits et libertes (notamment, Ie «droit a la protection contre les [ouilles, les perquisi
tions ou les saisies abusives25»). 

Le paragraphe (3) doit pour sa part s'interpreter a la lumiere des dispositions de 
I'article 14 de la Loi sllr la preuve all Canada"6 touchant l'alTirmation solennelle. 

Enregistrement 

Renseignements 

Certification de 
Ia transcription 

COMMENTAIRE 

11. (1) Les demandes prc'lentees oralement et les temoi
gnages entendus par Ie juge de paix sont integralement en regis
tres par ecrit ou sur support electronique. 

(2) L'enregistrement indique l'heure, Ia date et un SOln

maire de son contenu. 

(3) L'heure, la date et l'exactitude de toute transcription 
de I'enregistrement doivent eire certifiees. 

Rapport nO 19, panie II, rec. 2(2) 
Code crimillel, par. 487.1(2) 

Cette disposition vise a garantir Ia realisation d'enregistrements propres a permettre 
un controle ulterieur. Notre code prevoit d'une maniere generale la presentation male 
des demandes de mandat (voir par. 22(2), 57(2), 91(2), 129(1)) et l'audition de temoins. 
Aussi Ia portee de l'article 11 est-eUe legerement plus grande que celie de la recolTI
mandation faite dans Ie rapport nO 1927 (dont Ie legislateur s'est inspire au paragraphe 

25. Rapport 24, p. 26. 
26. L.R.C. (1985), ch. C-5. 
27. Partie II. rec. 2(2). 
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487.1(2) du Code crimine! actuel) quant it I'enregistrement des demandes de mandat 
presentees par telephone ou a I'aide d'un autre moyen de telecommunication. 

Mandat dcmand6 
par telephone 

COMMENTAIRE 

12. Dans Ie cas d'un mandat decerne it la suite d'une de
mande presentee par telephone ou it l'aide d'un autre moyen 
de telecommunication, Ie juge de paix : 

a) remplit Ie mandat; 

b) en transmet deux exemplaires au demandeur ou lui en 
fait I'emplir deux exemplaires selon les directives qu'i1 lui 
donne. 

Rapport nO 19. partie II. rec. 6a) et b) 
Code crimillel. al. 487.1(6)a) et b) 

Cet article enonce les formalites a suivre pour la delivrance de mandats par tele
phone ou it l'aide d'un autre moyen de teh!communication. Ces mandats ne different en 
rien des mandats ordinaires, si ce n 'est par la fa90n dont la demande est presentee, vu 
la distance qui separe Ie juge ou Ie juge de paix de l'agent de la paix demandeur. Ce 
serait donc faire fausse route que de les considerer comme formant une categorie dis
tincte de mandats. C'est pourquoi nous avons evite d 'utiliser Ie temle «telemandat» 
dans les dispositions de notre code, bien qu'il soit employe a I'occasion dans les com
mentaires pour designer Ie mandat deceme par telephone ou a I'aide d'un autre moyen 
de telecommunication. L'alinea a) de I'article 12 a pour objet la conservation de I'ori
ginal du document, pour Ie cas ou il y aurait quelque divergence entre Ie mandat decer
ne par Ie juge de paix et les copies rem plies par I 'agent selon les directives du juge de 
paix, en conformite avec les dispositions de I'alinea b)28. Celles-ci, un peu moins rigou
leuses que Ie texte propose dans Ie rapport n° 1929 et repris a l'alinea 487.l(6)b) du 
Code crimine!, permettent au juge de paix de «transmet[tre] deux exemplaires au de
mandeur». Ce demier n'est donc pas tenu de remplir a la main ses exemplaires dans 
tous les cas. Si, par exemple, il a fait sa demande au moyen d'un belinographe, la 
solution la plus simple consistera sans aucun doute a recourir a la meme technique pour 
lui faire parvenir des copies fideles du mandat signe par Ie juge de paix. 

Depot de 
documents 

28. Rapport nO 19, p. 99. 

29. Partie II. rec. 6b). 
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SECTION III 
DEPOT DE DOCUMENTS 

13. Le juge de paix saisi d'une demande de mandat fait 
deposer, des que cela est materiellement possible, aupres du 



COMMENTAIRE 

greffier du district judiciaire 0" la demande a ete re~ue, les do
cuments suivants : 

a) la demande, son enregistrement ou sa transcription; 

b) I'enregistrement des temoignages qu'i1 a en tend liS, Oll la 
transcription de cet enregistrement; 

C) les elements de preuve qu'iI a re~us; 

d) I'original du mandat qui, Ie cas echeant, a ete decerne. 
Cod!! eriminei, al. 487.1(6)c) 

II s'agit ici de garantir la conservation et I'accessibilite de tous les renseignements 
et pieces sur lesquels Ie juge de paix s'est appuye, afin que les interesses puissent par 
la suite verifier la regularite de la delivrance du mandat. L'article 13 enumere les pieces 
devant etre deposees. Si Ie demandeur a presente une demande ecrite, c'est la demande 
elle-meme qui doit etre deposee. Si par contre la demande a ete presentee oralement, 
on deposera I 'enregistrement de la demande (la bande sonore, par exemple) ou la trans
cription de I'enregistrement. Doivent elre produites avec la demande to utes les autres 
pieces invoquees a I'appui de celle-ci, telles que les affidavits re9us e:n preuve t't I'en
registrement des temoignages entendus. Enfin, s'i1 est fait droit ii la demancL, I'original 
du mandat doit etre produit. L'article 13 indique que les documents sont deposes dans 
Ie district ou la demande a ete rec;ue, mais iI faut aussi tenir compte des dispositions de 
I'alticle 14. 

Execution dans 
un autre di~trict 
judiciaire 

Depot de 
documents 

COMMENT AIRE 

14. (1) L'agent de la paix qui execute un mandat dans 
un district judiciaire autre que celui ou il a ete d,Scerne en in
forme, des que cela est materiellement possible, Ie greffier du 
district judiciaire d'origine, en lui indiquant Ie lieu d'execution. 

(2) Une fois informe de ce fait, Ie greffier fait deposer, des 
que cela est materiellement possible, les documents enumeres a 
I'article 13, ou une co pie de ces documents, aupres du greffier 
du district judiciaire ou Ie mandat a ete execute. 

Code crimin!!I, al. 487.1(6)c) 

Cette disposition precise que tous les documents relatifs a Ia dem:,nde de mandat 
doivent etre deposes dans Ie district judiciaire d'execution. Comme m~L1s Ie signalions 
dans !e rapport nO 19 (p. 96), c'est la, selon toute vraisemblance, la meilleure fa90n de 
permettre aux interesses de les consulter sans retard. 

I! peut arriver que Ie mandat soit execute ailleurs qu'a l'endroit prevu; d'ou la 
procedure en deux etapes exposee a l'article 14. 
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PARTIE II 

LES FOUILLES, LES PERQUISITIONS ET LES 
SAISIES 

Textes a l' origine de Ia partie II 

PUBLICATIONS DE LA CRD 

Les pou\'(}irs de la police .. Ie.\' jouil/es. les perquisitiolls et les saisies ell droit penal. 
Document de travail n" 30 (1983) 

Le malldat de main-jiJr{e ef Ie tr!temalldat. Rapport n" 19 (1983) 

Les jouilles, les perquisitiol1s el les saisies. Rapport n" 24 (1984) 

Les techniques d' ill\'estigatioll po/icic)re et les droits de la perSOlllle. Rapport nil 25 
(1985) 

La jarol1 de disposer des choses saisies. Rapport nil 27 (19X6) 

POllr /II1e cOllr crimillelle Illliji£le, Document de travail n" 59 (1989) 

LEGISLATION 

Code crimillel, art. 2, 101. 103, 164. 199. 320, 395, 487. 487.1. 488, 488.1, 489; 
par. 339(3}, 447(2); partie XXVlll. formules 1,5.5.1, 5.2 

Lof de l'imp(jt sur Ie re\'ellll, S.R.C. 1952, eh. 148; S.C. 1970-71-72, ch. 63, art, 231 

Lof slir les alime/lls et drogues, L.R.C. (1985). ch. F-27. art. 42, 51 

Lof sur res stllpejiall/s, L.R.e. (1985), eh. N-l. art. 10-12, 14 
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OBSERVATIONS PRELIMINAIRES 

On trouve dans cette partie les regles generales regissant, en matiere criminelle, la 
recherche des «choses saisissables» et des personnes «sequestrees» (ces tennes sont de
finis aux artieles 2 et 15, respectivement) ainsi que leur saisie ou leur delivrance, selon 
Ie cas. Quant a la recherche et it la saisie de choses saisissables dans Ie corps d'une 
personne (notamment dans sa bouche), elles font I 'objet de dispositions partieulieres 
(partie III, La recherche d'indices Slir les perSOlll1es). 

Les dispositions de la pn!sente partie conferent des pouvoirs a la police, principa
lement, mais aussi aux simples citoyens; elles precisent les circonstances dans les
queUes ces pouvoirs peuvent etre exerces et les modalites applicabJes. On y indique en 
partieulier les cas ou la delivrance d'un mandat est possible, les formalites a suivre a 
cet effet et les circonstances dans lesquelles sont autorisees les fouilles, perquisitions et 
saisies sans mandat. 

Ces dispositions remplacent les diverses regles decoulant de la common law ou 
enoncees au Code criminel ainsi que dans d'autres lois federales comportant des dispo
sitions penales, com me In Loi sllr les stupej/allts, la Loi sur les alimellts et drogues et 
la Loi de /'imp()t slir Ie rel'eni/o. L'objectif fondamental consiste 11 accroitre la protec
tion contre les fouilles, les perquisitions et les saisies abusives, tout en favorisant l'ef
ficacite des enquetes criminelles et de l'application de Ja loi. 

La Charte cantlC/lel/lle des droits et lihertes dispose: «Chacun a droit a la protec
tion contre les fouilles, les perquisitions ou Ies saisies abusives» (art. 8)11; sont inope
rantes <des dispositions incompatibles de toute autre regie de droit» (alt. 52). II s'ensuit 
que les pouvoirs de fouille, de perquisition et de saisie ~ sources d'atteintes aux pos
sessions, aux biens et a des droits fondamentaux comme l'inviolabilite et la dignite de 
Ia personne, ainsi que In securite et l'intimite du domicile - doivent etre strictement 
reglementes. 

Selon la Commission, la legislation en cette matiere doit etre fondee sur trois 
grands objectifs : autorisation judiciaire, precision du mandat, possibilite de contrOler Ia 
regularite de I'operation. 

Dans l'arret cle Hunter c. Southam Inc. J2
, Ia Cour supreme du Canada a jugc que 

Ie mandat, «lorsqu'[il] peut etre obtenu33
», constitue une condition prealable de Ia 

30. Voir N.C. BROOKS et J. FLIDGE, Search and Sl'i:/lrl' Under ,he Income Tax Act. document d'ctude prepare 
pour la Commission de rHonne du droit du Canada, inedit, 1985, p. 64; sommaire pubHe en frnnc;ais : 
J. FUDGE et N.C. BROOKS, Les fO/lilles. II'S pf!rq/lisi'io/l~ elles saisies I'll matiere fiscale. Ottawa, L.a Com
mission, 1985. L.es auteurs sont venus it la conclusion que les pouvoirs de perqui~itjon en matiere d'en
quete devraient etre identiques dans toutes les lois federales et que des pouvoirs plus etendus que ceux 
prevus au Code criminel ne sauraient eIre justifie~. Parallelement, la Commission a recommande, dans Ie 
rapport nO 24 (rec. 2j) et pp. 52-57). I'abolition des pouvoirs speciaux de perquisition et de saisie conferes 
par la Loi Sill' II'S stupefiallls et la Lai sur II'S alfmellls et drog/les. 

31. Une fouille ne sera pas tenue pour abu~ive «si elle est autorisee par la loi, ~i la loi elle-meme n'a rien 
d';lbusif et si la fouille n'a pas ete effectuee d'une maniere ubusive». R. c. Collills, [1987] 1 R.C.S. 265, 
Ie juge Lamer, p. 278. 

32. [19841 2 R.C.S. 145. 

33.ltl., p. 161. 
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validite de la perquisition. Elle a donc confiIme l'importance du mecanisme que nous 
qualifions d' «autorisation judiciaire». Pour qu 'une loi qui autorise perquisitions et sai
sies ne soit pas tenue pour abusive a l'aune de la Charte, a declare In Cour, elle doit 
comporter un mecanisme par Jequel un arbitre neutre et impartial decide, avant d'auto
riser t'operation, s'il existe des motifs raisonnables et probables (donnes SOLlS la foi du 
serment) de croire qu 'une infraction a ete commise et que des elements de preuve se 
trouvent dans Ie lieu ou 1'011 veut perquisitionner'4. II s'agit In d'une caracteristique 
historique du mandat, destinee a limiter les atteintes aux droits individuels de la part de 
l'Etat; eUe favorise I 'exercice raisonnable des pouvoirs de perquisition et de saisie. 

L'obligation de definir avec une certaine precision l'objet du mandat en est eUe 
aussi venue a caracteriser la plupart des textes canadiens sur les perquisitions. Dans la 
demande de mandat comme dans Ie mandat lui-meme, il faut decrire clairement Ie lieu 
de la perquisition, les choses recherchees et Ie crime sur lequel porte I' enquete. lei en
core, il s'agh en derniere analyse de restreindre les atteintes aux droits individuels. 

A l'heure actuelle, au Canada, la c1elivrance des mandats de perquisition repose 
principalement sur des documents: les renseignements et depositions doivent tous etre 
transcrits ou enregistres sur support electronique, verses au dossier et mis a la disposi
tion ,l.:!s interesses. Cela ne peut que favorise, Ie respect des formalites prevues et Ie 
controle a posteriori de la legalite des fouilles, perquisitions et saisies. 

La situation est plus delicate lorsque les pOliciers agissent sans mandat. Dans ce 
cas, en effet. les prejuges individllels peuvent jouer un rol~ determinant, puisque celui 
qui effectue let perquisition ou Ia saisie est seul a decider si toutes les exigences de la 
loi sont remplies. Par ai11eurs, il est malaise de verifier la regularite de I' operation, les 
policiers n 'etant pas tenus de preparer de pieces justificatives qui seraient versees au 
dossier et mises a la disposition des interesses ou des tribunaux. 

Suivant Ie regime propose ici, Ie mandat est obligatoire dans tous les cas ou il peut 
etre obtenu, de sorte que les atteintes arbitraires aux droits individuels de la part de 
I 'Etat se trouvent rigoureusement limitees. Conforme a I'interpretation donnee a la 
Charte par la COllf supreme du Canada, cette solution est aussi en harmonie avec ta 
necessite de garantir la regularite des perquisitions et des saisies. La realisation de cet 
objectif est du reste favorisee par d'autres dispositions de ia presente partie, notamment 
celle qui exige que, d'une maniere generale, les mandats soient executes «en presence 
de la personne qui occupe Ie lieu ou Ie vehicule fouille, ou qui en est apparemment 
responsable» (art. 39), et cette autre qui rend obligatoire Ie depot aupres du greffier du 
mandat non execute, accompagne d'explications (art. 34). Les exceptions, clairement 
enoncees, se limitent aux fouilles et perquisitions effectuees avec Ie consentement des 
interesses, a l'occasion d'une arrestation ou en cas d'urgence, et a la saisie de choses 
«bien en vue» dans certaines circonstances bien precises. 

Dans l'interet du public comme celui des forces de I'ordre, nous avons ajoute des 
dispositions destinees a favoriser l'exercice raisonnable des pouvoirs de fouille, de per
quisition et de saisie. En effet, des regles claires ont ete etablies sur diverses questions: 
pouvoir general confere par Ie mandat; personnes autorisees a executer celui-ci; 

34./d., Ie juge Dickson, pp. 159-168. 
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modalites de I'operation et moment ou eUe peut etre effectuee; notification aux in teres
ses; procedure a suivre Iorsqu 'une oppositIOn fondee sur un privilege est soulevee au 
cours d'une perquisition; etc. 

Definitions 

«nuit» (llight) 

«sequestree» 
(COli filled) 

«vehicule» 
(l'ehicle) 

COMMENTAIRE 

CHAPITRE PREMIER 
DEFINITIONS 

15. Les definitions qui suivent s'appliquent it la presente 
partie. 

«nuit» La peri ode comprise entre vingt et une heures et six 
heures Ie lendemain. 

Code criminel. tIrt. 2 

«sequestree» Sequestree ou en levee, au sens des dispositions des 
articles 49 (sequestration), 50 (enlevement) ou 51 (rapt d'en
fant) du projet de code criminel de la eRD. 

«vehicule» Toute chose utilisee ou destinee it etre utiJisee 
comme moyen de transport. 

Ainsi que nous I'avons vu, la presente partie ne concerne pas uniquement les per
quisitions effectuees pour rechercher une chose et Ia saisir; elle s'applique aussi a celles 
qui ont pour objet de retrouver et de delivrer une personne detenue illegalement. Or, 
comme il est essentiellement question iei de perquisitions en matiere criminelle, la de
finition du terme «sequestree» vise a restreindre l'application des dispositions de cette 
partie aux cas ou la detention de la personne recherchee constitue un crime. 

Quant a In definition du mot «vehicule», nous I 'avons redigee en des termes suffi
samment large' pour embrasser tous les types de moyens de transport; elle s'ecarte 
donc en celn de la definition figurant dans la partie IV (Le depistage de l' etat alcoo
Iique chez les conducteurs). Car s'il est opportun de limiter I'application des disposi
tions sur Ie depistage de I 'etat alcoolique it la conduite des vehicules qui ne sont pas 
mus par la force musculaire, nous avons tenu compte ici de l'illogisme d'une telle 
restriction en matiere de perquisitions. 

Definition du 
pouvoir de 
fouille corpore lie 

24 

16. Le pouvoir de fouiIler une personne non consentante 
pour rechercher une chose saisissable ou une personne seques
tree est 1i!!~~1e it I'accomplissement des actes suivants : 

a) interpeller et retenir cette personne; 

b) pratiquer une fouille preventive sur cette personne; 

c) fouiller toute chose que porte cette personne et dans la
quelle iI est raisonnable de croire que pourrait se trouver 
la chose saisissable ou la personne sequestree; 



COMMENTAIRE 

tl) examiner les parties de la surface du corps de cette pcr
sonne ou it est raisonnablc de croire que pourrait se trou
vcr la chose saisissablc; 
e) fouiller les vetements de cette personne ou iI est raison
nable de croire que pourrait se trouver la chose saisissablc 
ou la personne sequestree; 
J) enlever a cette personne les vetements qu'il est raisonna
ble et necessaire de lui enlever, soit pour voir si eUe porte 
ou dissimule la chose saisissable ou la personne sequestree, 
soit pour saisir cette chose ou delivrer cette personne. 

Outre Ia disposition de la Charte qui interdit les fouilles, perquisitions et SaISleS 
«abusives», il existe actuellement peu de criteres, dans la loi, pour savoir jusqu'ou peut 
aller la fouille corporelle. La police, dans Ies faits, a ainsi pu se faire reconnaltre en la 
matiere des pouvoirs etendus, mais mal definis. Certaines dispositions du present chapi
tre, de meme que certains articles de la partie III, consacree aux techniques d'investiga
tion, repondent it un souci de clarte en definissant precisement la nature et les limites 
du pouvoir en question. L' article 16 est deja tres eclairant sous ce rapport : iI circons
crit Ie pouvoir de fouilIer une personne pour rechercher sur elle une chose saisissable 
ou une personne sequestree. 

D'une maniere generale, Ie Code criminel ne prevoit pas la delivrance de mandats 
autorisant la fouilIe d'une personne35

• Le mandat dont il est question au paragraphe 
487(1) ne peut en effet autoriser que Ia fouiIIe d'un «batiment, contenant ou lieu». 
C'est pourquoi les fouilles corporelles, en matiere criminelle, s'effectuent surtout, soit 
avec Ie consentement de l'interesse, soit en vertu des pouvoirs conferes par Ia common 
lawen cas d'arrestation. Dans notre regime, les fouilles corporelles demeurent possibles 
dans chacun de ces cas. On pourra en plus obtenir un mandat autorisant la fouille d'une 
personne pour rechercher une chose saisissable ou une personne sequestree, et se dis
penser du mandat en cas d 'urgence. 

L'alinea a) de I'article 16 vise tout simplement a faciliter la fouilIe corporelle. n 
precise qu' il n' est pas necessaire d' obtenir une autorisation distincte pour interpeller ou 
retenir Ia personne que 1'on entend fouiller. Partant, 1'absence d'autorisation expresse a 
cet egard ne rendrait pas la detention arbitraire (voir l'article 9 de Ia Charte) ni ne 
pourrait justifier une poursuite civile pour arrestation arbitraire. 

L'alinea b) repose sur Ie fait que la fouilIe - prealablement autorisee ou non -
d'une personne non consentante est susceptible de provoquer des reactions imprevisi
bIes, et que la personne habilitee a I 'effectuer doit aussi avoir Ie pouvoir de prendre les 
mesures appropriees pour assurer sa propre protection. 11 n'est pas necessaire, pour pra
tiquer une fouille preventive, de croire effectivement que la personne porte une arme ou 

35. Voir cependant les dispositions du paragraphe 395(1), qui portent sur Ie mandat autorisant la recherche de 
«metaux precieux», etc. 
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un instrument susceptible de faciliter son evasion : on peut agir par simple precaution. 
Le pouvoir de fouille preventive est defini a l'article 17. 

Les autres alineas de l'article 16 s'appuient sur l'idee que la portee de la fouille 
corporeUe doit etre fonction de I 'objectif au regard duquel celle-ci est permise, tout en 
etant suffisamment etendue pour que les agents de la paix puissent trouver et saisir les 
choses qu'ils sont autorises a chercher. II ne s'agit pas du pouvoir discretionnaire d'exa
miner toute partie du corps ou tout vetement jusqu'a la decouverte d'un objet. II faut 
avant tout tenir compte des caracteristiques de ce qui est recherche, la fouille devant se 
limiter aux parties du corps et aux vetements ou pourrait raisonnablement se trouver 
l'objd6

• 

Dans l'arret recent Clolilier c. Langlois37
, la Cour supreme du Canada a juge que 

Ie pouvoir de fouiller une personne a l'occasion de son arrestation afin de chercher sur 
elle des indices de la commission d'un crime, etait limite a la «fouille sommaire» ou 
fouille par palpation, laquelle est definie dans les termes suivants : 

La fouille sommaire constitue 11 cet egilrd un mecanisme relativement peu intrusif : 
les vetements sont puJpes de fa90n Ii verifier par I'exterieur la presence d'objets sur 
la personne mise en eta! d'arrestation. Les poches peuvent etre examinees mais les 
vetements ne sont pas retires et aucune force n'est appliqueeJ8

• 

Certes, les modalites du pouvoir de fouille prevu a l'article 16 - notamment les 
dispositions de l'alinea 16j) qui permettent de devetir la personne - pourraient sembler 
depasser les limites etablies par la Cour supreme. En revanche, la definition des cir
constances justifiant l'exercice de ce pouvoir, que l'on trouvera ci-dessous a l'article 
44, est a certains egards plus rigoureuse. Suivant Ie regime propose, I'existence de mo
tifs raisonnables est necessaire lorsque la fouille vise la decouverte d'elements de 
preuve, mais non lorsqu'il s'agit de verifier si la personne est armee (c'est-a-dire prati
quer une fouille preventive). Ainsi, la regJe etablie ici se distingue de celie de l'arret 
Cloutier en ce que l'arrestation ne justifie pas en soi l'exercice d'une fouille sans man
dat en vue de decouvrir des indices, sauf en cas d'urgence. Ce compromis nous paraH 
propre a eli miner les fouilles et perquisitions abusives au regard de la ('harte. 

Definition de la 
fouiUe preventive 

17. Le pouvoir de pratiquer une fouille plreventive sur 
une personne s'entend du pouvoir : 

a) de pratiquer sur elle une fouiHe par palpation et de 
fnuiIIer ses vetements ainsi que toute chose qu'elle porte ou 

36. Soulignons 11 ce sujer les dispositions de l'articJe 50, suivant lesque\les la fouiUe corporeUe doit eIre exe
cutee d'une maniere qui respecte la dignite et I'intimite de la personoe visee, et etre limitee au strict 
necessaire. II faut aussi teoir compte des dispositions de l'article 55 (recherche d'indices sur les per
sonnes); elles enoncent cJairement que Ie droit d'effectuer une fouille corporeUe ne comprend pas, par 
exemple, Ie pouvoir d'examiner une personne devetue, de s'introduire les doigts dans ses orifices corpo
rels ou d'accomplir des actes chirurgicaux ou «medicaux», meme lorsqu'il serait raisoonable de penser 
que Ie recours a de teUes methodes permettrait la decouverte de l'objet recherche. Ces techniques dange
reuses ou tres attentatoires a l'integrite corporeUe font I'objet de dispositions particulieres. 

37. [1990] 1 R.C.S. 158. 

38. Id., p. 185. 
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it sa portee, pour deceler I'eventuelle presence. d'armes ou 
d'instruments susceptibles de faciliter son evasion; 

b) si la fouille permet de decouvrir qu'une chose cons ide
ree, pour des motifs raisonnables, comme une arme ou un 
instrument susceptible de faciliter I'evasion de la personne, 
se trouve sous ou dans ses vetements, de lui enlever tout 
vetement qu'il est raisonnable et necessaire d'enlever pour 
pratiquer la saisie; 

c) de saisir toute chose consideree, pour des motifs raison
nables, comme une arme ou un instrume~1t susceptible de 
faciliter l'evasion de la personne. 

Rappon nO 24, al. 20a) 

L'article 17 dMinit la portee du pouvoir (confere par l'alinea 1611) et I'article 43) 
de soumettre une personne it une fouille preventive. D'emblee, l'alinea a) etablit ce que 
ron peut chercher : des armes et des instruments susceptibles de faciliter une evasion. 
11 pem1et a celui ou celie qui effectue une fouille corporelle de proceder soit par palpa
tion, soit en fouillant les vetements de la personne et tout objet qu'eJle porte ou a sa 
portee. Par «palpation», on entend simplement ici la «fouille sommaire» dont la portee 
a ete definie par la Cour supreme du Canada dans I'affaire Cloutier (dont nous avons 
deja parle a propos de l'article 16). Quant aux mots «3. sa portee», ils determinent 
l'etendue de la fouille, qui est fonction de son objectif : 10rsqu'on pratique une fouille 
a corps, on n'a pas besoin de fouiller des lieux autres que ceux ou, 10giquement, pour
raient etre dissimules une arme ou un instrument susceptible de faciliter l'evasion de la 
personne fouillee. 

Les alineas b) et c), pour leur part, conferent des pouvoirs complementaires ayant 
pour but de faciliter la saisie. Ces dispositions decoulent tout naturellement du pouvoir 
de fouille preventive. 

L'article 54 etablit un mecanisme pour la restitution au la disposition de choses 
saisies temporairement au cours d'une fOliille preventive effectuee en application du 
present article. 

Definition du 
pouvoir de 
fouiller un 
vehicule 

18. Sauf s'il est obtenu par consentement, Ie pouvoir de 
perquisitionner dans un vehicule pour rechercher une chose 
saisissable ou une personne sequestree se limite it immobiliser 
et it retenir Ie vehicule, it penetrer dans Ie vehicule et it fouilIer 
les parties du vehicule, ou de toute chose s'y trouvant, ou iI est 
raisonnable de croire que pourrait se trouver cette chose ou 
cette personne. 

Rapport nO 24, art. 14, par. 28(2) 
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Les articles 18 et 19 sont Ie pendant, pour les perquisitions effectuees dans des 
lieux ou des vehicules, de la definition du pouvoir de fouille corporelle (voir l'article 
16 et Ie commentaire y afferent). 

D'emblee, Ie pouvoir de fouiller un lieu ou un vehicule suppose Ie pouvoir d'im
mobiliser et de retenir Ie vehicuIe, et'ceIui de penetrer dans Ie vehicule ou dans Ie lieu. 
Les autres pouvoirs conferes par ks dispositions de ces deux articles, relativement aux 
parties du vehicule ou du lieu pouvant etre fouillees, visent encore une fois a pennettre 
a 1a personne pratiquant une perquisition de trouver ce qU'elle recherche, tout en impo
sant des Iimites raisonnables au pouvoir de fouille et de perquisition. 

Definition du 
pouvoir de 
fouiller un lieu 

COMMENTAIRE 

19. Sauf s'it est obtenu par consentement, Ie pouvoir de 
perquisitionner dans un lieu pour rechercher une chose sa isis
sable ou une personne sequestrt!e se limite it penetrer dans Ie 
lieu et it fouiller les parties du lieu, ou de toute chose s'y trou
vant, oil iI est raisonnable de croire que pourrait se trouver 
cette chose ou cette personne. 

Rapport nO 24, art. 14, par. 28(2) 

Voir Ie commentaire afferent a ['article 18. 

Definition du 
pouvoir de saisie 

COMMENTAIRE 

20. Le pouvoir de saisie s'entend du pouvoir, 

a) dans Ie cas d'une chose, d'en prendre possession ou de 
retirer it quiconque la possibilite d'en disposer; 

b) dans Ie cas de fonds deposes it un compte dans un eta
blissement financier, Ie pouvoir de retirer it quiconque la 
possibilite d'en disposer. 

Rapport nO 24, art. 4 

C'est traditionnellement par 1a prise de possession materielle qu'on saisit une 
chose, et 1es dispositions du Code criminel actuel sont redigees dans cette perspective. 
Le present article 20 reprend cette conception traditionnelle, mais prevoit aussi une au
tre methode: 10rsqu 'une saisie est legaIement autorisee, on pourra la realiser en retirant 
a quiconque la possibiIite de disposer de 1a chose ou des fonds vises, sans qu'il soit 
necessaire d'en acquerir Ia detention materielle. 

Dans Ie cas de fonds deposes a un compte dans un etablissement financier, la pos
session materielle est a proprement parler impossible; la saisie ne peut etre realisee 
qu'en obtenant la maitrise du compte. D'autre part, certains objets peuvent s'averer dif
ficiles a transporter ou a entreposer sous surveillance policiere. Le fait que Ia saisie 
d'une chose puisse se faire en retirant a quiconque Ia possibilite d'en disposer devrait 
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reduire Ies difficultes administratives et d'entreposage actueUement eprouvees par la po
lice. 

L'atticle 20 traduit aussi I'adhesion de la Commission a un grand principe: il y a 
lieu de limiter dans toute la mesure du possible les atteintes aux droits de possession 
individuels. Cette disposition encourage Ie recours a une solution de rechange a I'acqui
sition de Ia detention materielle lorsque rien ne s'y oppose et que I'application de la loi 
ne saurait en souffrir. 

Contrairement a I'alinea 4b) de la premiere recommandation du rapport nO 24, I'ar
ticle 20 n'envisage pas la realisation d'une saisie par «Ia prise ou I'obtention de photo
graphies ou de representations visuelles d 'une chose saisissable». Si nous n 'avons pas 
donne suite 11 cette recommandation, c'est pour trois raisons principales. 

En premier lieu, la recommandation visait, du moins en partie, a encourager Ie 
recours, pour la saisie de «renseignements39» a des methodes moins attentatoires que la 
prise de pm;session materielle des choses contenant ces renseignements40

• Nous avions 
pense que la saisie de renseignements «so us une fonne secondaire ou enregistree41 », en 
application de I'alinea 4b), pennettrait de realiser cet objectif. NOlls en sommes venus 
depuis a la conclusion qu'un renseignement n'est pas une chose qui peut materiellement 
faire I'objet d'une saisie. Comme no us I'avons deja signale42

, nous avons eIimine les 
«renseignements» de la definition du tenne «chose saisissable43

», et Ie pouvoir de saisie 
defini a l'article 20 ne vise desonnais que les choses, de meme que les fonds deposes 
a un compte dans un etablissement financier. Par consequent, la saisie de «renseigne
ments» ne peut s'effectuer que par la saisie de la chose contenant ces renseignements 
ou sur laquelle ils sont enregistres. Cela dit, l'objectif vise par la recommandation ini
tiale peut encore etre realise, et l'atteinte portee aux droits du saisi, etre attenuee par Ie 
recours aux procedures subsidiaires prevues aux articles 266 a 269. Ainsi, dans Ie cas 
ou une chose est saisie en raison des renseignements qu 'elle contient, l'agent de Ia paix 
pourra faire une copie des renseignements et cette copie, dilment certifiee, pourra etre 
produite en preuve et aura la meme force probante que les renseignements eux-memes. 
La chose saisie pourra donc etre restituee sans delai. 

En second lieu, bon nombre des dispositions de la partie VI (La disposition des 
chases saisies) - notamment celles qui ont trait a la garde des choses saisies, a l'acces 
a celles-ci, a la vente des choses perissables et a Ia destruction des choses dange reuses 
- ne peuvent logiquement s'appliquer qu'aux choses dont on peut materiellement 
prendre possession ou dont on peut empecher quiconque de disposer. 

En troisieme lieu, la recommandation n'est susceptible d'application que si eUe est 
appuyee par une autre disposition conferant a Ia photographie ou autre representation 
visuelle Ia meme force probante que la chose elle-meme. Or, no us en sommes venus a 

39. 'A I'article 3 de la premiere recommandation du rapport nO 24, la definition du terme «chose saisissable» 
incluait les «renseignements». 

40. Rapport nO 24, pp. 18-19. 

41.1d., p. 18. 

42. Voir Ie commentaire afferent 11 [,article 2. 

43. Voir l'article 2. 
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la conclusion qu'une regIe aussi globale quant it la valeur probante ne pouvait s'appli
quer it tous les cas, mais seulement lorsque les renseignements sont contenus dans la 
chose ou servent it I'identifier; il fallait donc r<>!duire et preciser sa portee. C'est pour
quoi nous avons opte pour la prompte restitution des choses de ce genre, so it, dans Ie 
cas de renseignements, par Ie recours it la procedure decrite ci-dessus, soit, dans Ie cas 
de choses devant etre identifiees (il s'agira en general de choses presumees volees), en 
precisant que la photographie dOment certifiee d'une chose saisie conformement a I'ar
ticle 20 est admissible en preuve pour identifier la chose et a, it cette fin et sauf preuve 
contraire, la me me force probante que la chose. 

Par consequent, afin d'eviter toute ambigu'ite quant a l'objet des dispositions de la 
partie VI, nous avons resserre la definition de la saisie et incorpore aux articles 266 et 
267 Ie pouvoir distinct de realiser des photographies et des copies. 

Recevabilite 

COMMENTAIRE 

CHAPITRE II 
FOUILLES, PERQUISITIONS ET 

SAISIES AUTORISEES PAR MANDAT 

SECTION I 
DEMANDE DE MANDAT 

21. Chacun peut demander un mandat de fouille ou de 
perq uisition. 

Toute personne peut a I 'heure actuelle demander un mandat de perquisition en ver
tu de l'article 487 du Code criminel. Mais pour les mandats decemes par telephone ou 
a I'aide d'un autre moyen de telecommunication, la demande ne peut etre faite que par 
un agent de la paix44. Les demandes de mandat de perquisition presentees par de sim
ples citoyens sont chose rare, et tout porte a conclure a la quasi-inexistence des abus a 
ce chapitre. L'article 21 continue de permettre ces demandes; toutefois, I'article 35 
enonce tres clairement que seul I'agent de la paix peut executer Ie mandat. 

Suivant Ie paragraphe 22(1), la demande de telemandat doit, comme c'est actuelle
ment Ie cas, emaner d'un agent de la paix. 

44. Code crimillel, par. 487.1(1); celie disposition decoule d'une recommandation de la Commission. Voir Ie 
rapport nO 19, partie II, ree. 2(1). Le commentaire qui accompagne celie recommandation, p. 95, justifie 
celie restriction par Ie fait que la procedure de delivrance par telephone vise 11 faciliter I'acces des poli
ciers au juge de paix. 
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Demande en 
personne ou par 
telephone 

Mode de 
presentation 

Forme de la 
demande ecrite 

COMMENTAIRE 

22. (1) La demandt! est presentee en personne. Toutefois, 
elle peut aussi I'etre par telephone ou a I'aide d'un autre 
moyen de telecommunication, si eUe emane d'un agent de la 
paix a qui il est materiellement impossible de se presenter en 
personne. 

(2) La demande est presentee unilateralement, a huis c10s 
et sous serment, de vive voix ou par ecrit. 

Rapport nO 24. art. 6 

(3) La demande presentee par ecrit doit I'etre selon la for
mule prescrite. 

Rapport nO 19. partie II. rec. 2(1) 
Rapport nO 24, art. 6 

Code crimillC'l. par. 487(1) et 487.1(1) 

L'article 22 expJique les modalires de presentation de la demande de mandat. Cette 
procedure vise tous les mandats de perquisition et remplace un certain nombre de dis
positions du Code criminel renfennant diverses exigences45

• 

Le paragraphe (1) enonce les deux methodes actuellement prevues au Code crimi
nel. La Commission, si elle encourage la mise a contribution des techniques modemes, 
considere neanmoins la demande faite «en personne» comme la fa~on nommle de pro
ceder. L'utilisation du telephone ou d'autres moyens de telecommunication devrait de
meurer une exception 11 la regIe. 

Le paragraphe (2), consacre 11 Ia forme de Ia demande, enonce d'abord que celle-ci 
est presentee unilateralement46 et 11 huis clos47

; cela, pour favoriser I'efficacite de la 
procedure. Au paragraphe (2), on conserve Ia regie suivant laquelle la delivrance du 
mandat doit etre fondee sur des renseignements donnes sous serment. Mais la demande 
presentee en personne peut I'etre de vive voix, ce qui n'est pas Ie cas en ce moment. 
Nous avons ici tenu compte des methodes modemes qui permettent d'enrcgistrer tous 
les renseignements foumis par Ie demandeur et facilitent donc Ie contrale ulterieur de 
la vaiidite du mandat. Vu les dispositions de l'articJe 11, la demande presentee en per
sonne ne pourra I'etre de vive voix que si Ie juge de paix est en mesure d'en faire un 
enregistrement integral, ainsi que de toute deposition compJementaire, Ie cas echeant. 
Comme Ie juge de paix peut, en vertu du paragraphe 10(1), interroger Ie demandeur, 
entendre d'autres depositions et recevoir tout element de preuve, la demande faite de 
vive voix lui donne autant d'informations qu'une demande ecrite. 

Pour favoriser Ia realisation de I 'objectif de precision, on exige au paragraphe (3) 
que la demande ecrite soit presentee selon la formule prescrite. Le paragraphe 487(1) 

45. Voir les paragraphes 103(1), 164(1), 199(1),320(1),395(1),487(1) et 487.1(1). Voir aussi I'article 12 de 
la Lo; slIr les sflIpe/iallfs ainsi que Ie paragraphe 42(3) et I'article 51 de la Loi SlIr II'S aliments et drogues. 

46. «Unilateralement» est defini a I'article 2 et signifi~, en pari ant d'une demande, «sans qu'il soit necessaire 
de la notifier a quelque autre partie.» 

47. Le tem1e «huis clos» est defini it rarticle 2 et suppose, dans Ie cas d'une demande unilaterale. que celle-ci 
est presentee «en I'absence du public et de toute partie autre que Ie demandeuD>. 
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du Code actuel impose lui aussi ]'utilisation d'une fomlUle (la fomlule 1), mais des 
reserves ont ete exprimees sur Ie contenu de celle-ci. Les problemes qu'elle presente 
seront etudies de maniere plus approfondie dans Ie commentaire relatif it I'article 24. 

Competence, 
demande en 
personne 

Competence, 
demande par 
telephone 

COMMENTAIRE 

23. (1) La demande presentee en personne est adressee a 
un juge de paix du district judiciaire ou est cense avoir ete 
commis Ie crime ou de celui ou Ie mandat doit etre execute. 

(2) La demande faite par telephone ou a I'aide d'un autre 
moyen de telecommunication est presentee a un juge de paix 
designe par Ie juge en chef de la Cour criminelle pour exercer 
cette fonction. 

Rapport nO 19, partie 11, rec. 2( I) 
Code crimill!!!, par. 487.I(l} 

L'article 487 du Code criminel ne precise pas Ie lieu ou la demande de mandat 
faite «en personne» doit etre presentee. Le mandat peut etre delivre dans un district 
judiciaire different de celui Oll I'infraction est censee avoir ete commise; et Ie «biiti
ment, contenant ou lieu» it fouiller peut etre situe it I'exterieur du district judiciaire de 
delivrance. L'article 487 prevoit seulement, en effet, que In demande est presentee it un 
juge de paix. Le paragraphe (l) de I 'article 23 de notre code est plus rigoureux : on 
exige un lien concret entre I'enquete et Ie district judiciaire Oll est portee la demande. 

Dans Ie contexte du telemandat, par contre, en raison de la nature de la demande, 
une telle exigence ne paralt ni opportune ni utile. Dans certaines regions, on a etabli un 
systeme centralise pour la presentation des demandes. Au Quebec, par exemple, toutes 
les demandes sont acheminees it Montreal, ou elles sont examinees par certains juges 
de paix des ignes a cet effet. Dans de telles conditions, iI est plus que probable que Ie 
juge de paix saisi de la demande n 'aura aucun lien particulier avec Ia region ou se 
derouIe l'enquete, ce qui est actuellement la regIe au paragraphe 487.1 (I) du Code cri
mine!, aux termes duquel la demande de telemandat est presentee it un juge de paix 
designe a cet effet par Ie juge en chef de Ia cour provinciale qui a competence. Le 
paragraphe (2) de l'articIe 23 reprend I'essentieI de la pratique actuelle. Toutefois, 
compte tenu de I 'unification de la juridiction criminelle proposee par Ia Commission 
(document de travail nO 59), Ie paragraphe (2) dispose que Ie juge en chef de la Cour 
crimineIle designe les juges de paix habilites a recevoir Ies demandes de mandat pre
sentees par telephone ou it I'aide d'un autre moyen de telecommunication. 

Contenu de la 
demande 
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24. La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant I'objet de I'enquete; 



d) la personne, Ie lieu ou Ie vehicule devant etre fouilIe; 
Rapport nO 19, partie II, ree. 2(4)/) 

Code "rimillel, al. 487.1(4)b) 

e) lorsque la demande vise I'obtention d'un mandat autori
sant la rrrberche de choses saisissables : 

(i) les choses saisissables recherchees, 
(ii) les motif's sur lesquels Ie demandeur se fonde pour 
croire que ces choses seront trouvees sur la personne, 
dans Ie lieu ou dans Ie vehicule vise par la fouille ou la 
perquisition, 
(iii) la Iiste de toutes les demandes de mandat qui, a la 
connaissance du demandeur, ont deja ete presentees re
lativement a la meme personne, au meme lieu, au me me 
vehicule ou aux memes choses saisissables, et dans Ie ca
dre de la meme enquete ou d'une enquete connexe, avec 
la date de chacune d'entre elles, Ie nom du juge de paix 
saisi et I'indication qu'elle a ete retiree, rejetee ou ac
cueillie, selon Ie cas; 

Rapport nO 19, partie II, ree. 2(4)h) et c) 
Rapport nO 24, art. 5 et 7 

Code crimillel, al. 487.1(4) 

J) lorsque Ie mandat demande vise la recherche et la deli
vrance d'une personne sequestree : 

(i) la personne recherchee, 
(ii) les motifs sur lesquels Ie demandeur se fonde pour 
croire que cette personne sera trouvee dans Ie lieu ou Ie 
vehicule oil I'on veut perquisitionner ou sur la personne 
que I'on veut fouiller, 
(iii) Ia liste de toutes les demandes de mandat qui, a la 
connaissance du demandeur, ont deja ete presentees 're
lativement a la meme personne, au meme lieu, au meme 
vehicule ou a la meme personne sequestree, et dans Ie 
cadre de la meme enquete ou d'une enquete connexe, 
avec la date de chacune d'entre elles, Ie nom du juge de 
paix saisi et I'indication qu'elle a ete retiree, rejetee ou 
accueillie, selon Ie cas; 

Rapport nO 24, art. 5, 7, par. 28(2) 

g) Ie cas echeant, les motifs sur lesquels Ie demandeur se 
fonde pour croire que I'execution de nuit est necessaire; 

Rapport nO 24, art. 12 

h) Ie cas echeant, et a condition que la demande soit pre
sentee en personne, les motifs sur lesquels Ie demandeur se 
fonde pour croire qu'iI est necessaire que Ie mandat puisse 
etre execute plus de dix jours apres sa delivrance; 

Rapport n n 24, art. 13 

i) dans Ie cas d'une demande presentee par telephone ou a 
l'aide d'un autre moyen de telecommunication, les 
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COMMENTAIRE 

circonstances en raison desquelles iI est matl!riellement 
impossible au demandeur de se presentel' en personne 
devant un juge de paix. 

Rupport nO 19, purtie II, rec. 2(4)a) 
Code crill/ine/, par. 487.1(4) 

Le Code criminel actuel fournit bien peu d'indications sur la fonne et Ie contenu 
des documents requis pour la demande de mandat de perquisition. On en trouve 
quelques-unes dans la formule 1, au sujet des mandats prevus a I'article 487. Mais cette 
forn1Ule n'est pas en accord avec les exigences de I'article 487, tant sur Ie plan du fond 
que sur celui de la preuve48

• Cet etat de choses a ouvert la voie aux improvisations et, 
partant, a des differences considerables dans la forme et Ie contenu des demandes; on a 
ainsi pu, a l'occasion, utiliser des forn1Ules qui en fait entravaient la divulgation des 
renseignements exiges par la loi. 

L'article 24, au contraire, indique que Is elements specifiques doivent obligatoire
ment faire partie de la demande de mandat de perquisition. Cette liste detaillt~e devrait 
reduire Ie nombre des mandats approuves suivant des criteres vagues ou inadequats, et 
faciliter Ie contrale ulterieur de Ja validite de la delivrance, tous les renseignements 
etant enregistres fidelement. 

A I'heure actuelle, il n'est pas necessaire de distinguer, dans la demande de mandat 
presentee en vertu de l'article 487 du Code criminei, les elements touchant Ie «fond» 
de la demande et les elements relevant de la «preuve». Cela est toutefois requis pour la 
demande de telemandat49

• 

Les alineas a) et b) concernent I'inclusion de certaines indications de base et se 
passent d'explications. Aux tennes de l'alinea c), la demande doit indiquer Ie crime 
faisant !'objet de I 'enquete. 

L 'alinea d), ainsi que les sous-alineas e)(i) et J)(i), enoncent les exigences essen
tielles sur Ie plan du substantiel : Ie demandeur doit indiquer la personne, Ie lieu ou Ie 
vehicule a fouiller, de meme que la chose ou la personne que I'on recherche. 

Quant aux sous-alineas e)(iii) et J)(iii), qui ne seront pas applicables dans tous les 
cas, ils obligent Ie demandeur a fournir, Ie cas echeant, certains renseignements sur 
toute demande analogue presentee anterieurement. L'agent de la paix qui vient d'es
suyer un refus sera sans doute moins tente ainsi de se mettre sans motif vaiable a la 
recherche d'un juge de paix plus complaisant (pratique susceptible de battre en breche 
Ie caractere judiciaire de la procedure de delivrance). Ces renseignements sont exiges 
seulement, a I 'heure actuelle, pour la demande de telemandat50

; nous ne voyons pas 
pourquoi la regIe ne devrait pas etre etendue a toutes les demandes. 

48. Voir les observutions critiques du juge Osler dans I'affaire R. c. Coil·in. £t Purte Merrick (1971), 
C.C.C. (2d) 8, p. II (H.C.J. Onl.). 

49. Code crill/inel, par. 487.1(4); cette disposition decoule d'une recommandation de la Commission. Voir 
rapport nO 19, partie 11. rec. 2(4); rapport nO 24, rec. 6, commentaire, pp. 20-22 et annexe A, pp. 83-84. 

50. Code crill/inel, al. 487.1 (4)d). II existe des dispositions analogues pour les demandes antcrieures d'autori
sation en matiere d'ecoute electronique : Code crill/inri, at. 185( Ill). 
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Aux sous-alineas e)(ii) etj)(ii) sont enonces les elements clt~s de toute demande de 
mandat de perquisitlun sur Ie plan de la preuve; its decoulent directement des condi
tions devant etre remplies en vertu des paragraphes (1) et (2) de I 'article 25 pour que 
Ie juge de paix puisse delivrer Ie mandat. 

L'alinea g), qui ne s'appliquera que dans certains cas, est lie aux criteres etablis a 
I'article 28 pour I'autorisation d'executer Ie mandat de nuit. Par essence, les fouiIles et 
perquisitions revetent pour les personnes visees un caractere troublant et portent atteinte 
a l'intimite de la vie privee; et cela, davantage encore lorsqu'elles ont lieu de nuit. Nos 
propositions encouragent I 'execution de jour chaque fois que c 'est possible. L'arti
cle 488 du Code criminel dispose que les mandats delivres sous Ie regime des arti
cles 487 et 487.1 sont executes de jour, a moins que I'execution de nuit ne soit 
expressement autorisee. Mais il ne pose aucun critere quant a cette autorisation. Qui 
plus est, I 'execution des mandats delivres so us Ie regime de certaines lois federales (par 
exemple, en vertu de I 'article 10 de la Loi sur les sfupejiants) peut avoir lieu en tout 
temps. 11 faut reconnaitre que les perquisitions de nuit, si perturbatrices soient-elles sur 
Ie plan de la vie quotidienne et de I'intimite de la vie privee, n'en sont pas moins 
indispensables dans certains cas. L'article 28 Ies permet donc, a une double condition: 
Ie demandeur doit avoir indique les motifs de leur necessite, et Ie juge de paix doit etre 
«convaincu de l'existence de tels motifs». Le demandeur pourra par exemple etablir que 
la chose saisissable sera enlevee ou detruite si I 'on n 'opere pas de nuit. 

L'alinea 11) n 'est pas d'application systematique lui non plus; il decoule directement 
du critere enonce au paragraphe 31(3) pour la prolongation, par Ie juge de paix, du 
delai d'execution normal de dix jours. En ce moment, Ie Code criminel ne prescrit au
cun delai pour I'execution du mandat de perquisition. Or, il para'it souhaitable qu'elle 
suive d'assez pres sa delivrance, de fa90n qu'elle ait lieu dans les memes circonstances, 
pour I 'essentiel, que celles ayant amene Ie juge de paix a decerner Ie mandat51

• Si Ie 
demandeur estime qu'un delai plus long s'impose, iI doit indiquer ses motifs dans la 
demande elle-meme. 

L'alinea i), lie a I'obligation de se presenter en personne, s'appliquera uniquement 
aux demandes «faites par telephone ou a l'aide d'un autre moyen de telecommunica
tion». 11 decoule directement de la condition supplementaire etablie a l'article 26 pour 
Ja delivrance d'un mandat dans ces cas-Ia. Le plus souvent - mais pas toujours -, 
«materiellement impossible» sera synonyme d' «urgence». Le mandat devrait pouvoir 
etre obtenu de cette fa90n lorsque, pour des considerations de temps ou de distance, iI 
serait inopportun d'exiger la presence du demandeur. Cela se produira Ie plus souvent 
dans les regions eloignees, lorsque I'obtention du mandat est urgente mais qu'on n'au
rait pas Ie temps de se rendre chez Ie juge de paix. II ne s'agit pas de faciliter la tache 
des agents de la paix qui prefereraient simplement ne pas se presenter en personne 
devant lui. Le juge de paix, en cette matiere, jouit du meme pouvoir discretionnaire que 
pour la deIivrance du mandat lui-memeS!. 

51. Voir Ie rapport nO 24, ree. 3. 

52. Rapport nO 19, partie II. note 10. p. 114. 
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Motifs, mandaI 
concernant une 
chose saisissable 

Motifs, mandaI 
concernant une 
personne 
sequestree 

COMMENTAIRE 

SECTION II 
DELIVRANCE DU MANDAT 

25. (1) Le juge de paix saisi d'une demande it cet effet 
peut decerner un mandat autorisant la fouille d'une personne, 
d'un lieu ou d'un vehicule et la saisie d'une chose saisissable, 
s'i1 est convaincu qu'i1 existe des motifs raisonnables de croire 
que cette chose sera trouvee sur cette personne, dans ce lieu ou 
dans ce vehicule. 

Rapport nO 19, partie II, rec. 2(5)c) 
Rapport nO 24, art. 5 

Code crimillel, par. 487(1) et 487.1(5) 

(2) Le ,iuge de paix salSI d'une demande it cet effet peut 
decerner un mandat autorisant la fouille d'une personne, d'un 
lieu ou d'un vehicule et la delivrance d'une personne y seques
tree, s'i1 est convaincu qu'il existe des motifs raisonnables de 
croire que la personne sequestree sera trouvee sur cette per
sonne, dans ce lieu ou dans ce vehicule. 

Rapport .,0 24, 1m. 5, par. 28(2) 

L'article 25 remplace plusieurs dispositions, diversement redigees, du Code crimi
nel et d'autres lois federales53

• Contrairement au texte central du Code actuel en matiere 
de mandats de perquisition (art. 487), il prevoit d'une maniere generale la delivrance de 
mandats autorisant la fouille d'une personne. L'etendue du «pouvoir de fouiller une 
personne non consentante pOLlr rechercher une chose saisissable ou une personne se
questree» est definie a I'article 16; Quant au pouvoir de perquisitionner dans un vehi
cule ou un lieu (sauf avec Ie consentement de I' interesse) pour rechercher une chose 
saisissable ou une personne sequestree, ses limites sont etablies aux articles 18 et 19. 
L'article 37 precise de pIlls les actes que «[I]e mandat autorise I'agent de la paix a 
accomplir». 

RMige en termes larges, Ie paragraphe (1) constitue Ie fondement de la delivrance 
du mandat de perquisition et de saisie visant des choses saisissables. II conrere au juge 
de paix Ie pouvoir discretionnaire d'accorder ou de rejeter la demande, ce pouvoir de
vant etre exerce d'une maniere judiciaire54

• En gras, les regles en vigueur sont conser
vees. Le critere a appliquer est objectif55 

: Ie juge de paix doit etre convaincu, au regard 
des faits presentes dans la demande, qu'il existe des motifs raisonnables de croire 
qu'une chose saisissable feliee a une infraction specifique sera trouvee, soit sur la per
sonne visee par la fouilIe, soit dans Ie lieu ou Ie vehicule ou la perquisition doit etre 
operee. Le critere des «motifs raisonnables» signifie que de simples soup90ns ne 

53. Voir Ie Code crimillel, par. 103(1), 164(1), 199(1),320(1),395(1),487(1),487.1(5); la Loi sur les stupe
{tanis, art. 12; la Lo; sur les aliments et drogues, par. 42(3). 

54. Voir Descoteaw: c. Mierzwinski, [1982] 1 R.C.S. 860, Ie juge Lamer, pp. 888-890. 

55. Re Bell Telephone Co. of Canada (1947), 89 C.C.C. 196 (H.C. Ont.), Ie juge en chef McRuer, p. 198. 
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suffisent pas, mais Ie juge n'est pas tenu de decider si Ie crime mentionne a bien ete 
commis, ou si les effets recherches permettront reellement d'etablir sa perpetration56

• II 
doir exister, entre les choses recherchees, Ie lieu ou la personne devant etre fouilles et 
les faits vises par I 'enquete, un lien permettant raisonnablement de croire que les choses 
en question se trouvent la ou la fouille doit avoir lieu,7 et qu'el\es sont saisissables'H. 

Le paragraphe (2), de droit nouveau, confere au juge de paix Ie pOllvoir de decer
ner un mandat alltorisant la recherche et la delivrance d'une personne «sequestree» (ce 
tenne etant dMini a i'articie 15). Nous I 'avons ajoute par souci de precaution, afin de 
reconnaitre expressement et sans aucune ambigune que les fouilles repondant a cet ob
jectif forment un aspect legitime des pouvoirs de la police. Le juge de paix doit rendre 
sa decision a la lumiere des criten.;s etablis pour la demande de mandat visant une 
chose saisissable. 

Motifs 
supplementaires, 
demande par 
telt~phone 

COMMENTAIRE 

26. Dans Ie cas d'une demande presentee par telephone 
ou it !'aide d'un autre moyen de telecommunication, Ie juge de 
paix refuse la delivrance du mandat s'il n'est pas en outre 
convaincu de I'exis~<!nce de motifs raisonnables de croire qu'il 
est materiellement impossible au demandeur de se presenter en 
personne devant un juge de paix. 

Rapport nO 19, partie II, ree. 2(5) 
Code erimill!!/, al. 487.1(5)") 

L'article 26 enonce les autres criteres applicables pour les demandes presentees par 
telephone ou a I'aide d'un autre moyen de telecommunication. C'est Ie pendant de 
l'alinea 487.1 (5)h) du Code crimillel acttle!. 

Conditions 
d'exeeution 

27. Le juge de paix qui decerne un mandat peut y fixer 
toutes conditions qu'i1 juge opportunes Quant it son execution. 

COMMENTAIRE 

L'article 27 donne au juge de paix un nouveau pouvoir discretionnaire quant aux 
conditions regissant I'execution du mandat. Com me il pourra demander plus de rensei
gnements que mainte:lant (et partant devrait etre en mesure de mieux apprecier l'en
semble des circonstances), l'attribution de ce pouvoir paralt opportune. L 'un des cas 
d'application de ce pouvoir sera, par exemple, celui ou I'on s'attend a ce que Ia fouille 
ou la perquisition pennette d'avoir acces a des documents privilegies. Dans un tel cas, 

56. R. c. Joitnson & Franklin Wholesale Distributors Ltd. (1972), 16 C.R.N.S. 107 (C.A. C.-B.); permission 
d'in(erjeter appeJ 11 la C.S.C. refusee, id., p. 114. 

57. R. c. Johnsoll & Franklin WllOlesale DisrriIJlIlors Ltd., [1973] 5 W.W.R. 187 (C.A. C.-B.). 

58. Voir Re Worrall (1965),44 C.R. 151 (C.A. On1.). 
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Ie juge de paix voudra sans doute assortir l'execution du mandat de modalites particu
lieres, afin de proteger Ie caractere confidentiel des documents en question. 

Execution de nuit 

COMMENTAIRE 

28. Si Ie demandeur a precise les motifs sur lesquels iI se 
fonde pour croire que Ie mandat doit eire execute de nuit, Ie 
juge de paix, s'i1 est convaincu de I'existence de tels motifs, 
peut, sur Ie mandat, en autoriser I'execution de nuit. 

Rapport nO 24. art. 12 
Code criminel. art. 488 

L'article 28 pennet au juge de paix d'autoriser l'execution de nuit du mandat de 
perquisition. II est directement lie a l'alinea 24g), qui enumere les renseignements a 
foumir au juge de paix a l'appui d'une demande a cet effet. On y trouve les criteres 
suivant lesquels ce pouvoir doit etre exerce, ce qui n 'est pas Ie cas a I 'actuel article 488 
du Code. 

Forme du mandaI 

COMMENTAIRE 

29. Le mandat est rfrlige selon la formule prescrite et 
porte la signature du juge de paix qui Ie delivre. 

Rapport nO 19. partie II. rec. 2(6)a) 
Code crimillel. par. 487(3). aI. 487.1 (6)(1) 

Nous incorporerons aux volumes a venir du present code des formules specifiques 
indiquant les elements fondamentaux des mandats de perquisition59

• En ce moment, Ie 
paragraphe 487(3) du Code criminel prevoit que Ie mandat de perquisition deceme en 
vertu de l'article 487 «peut etre redige selon la fonnule 5 de la partie XXVIII, ajustee 
selon les circonstances». Si I 'utilisation de cette formule n 'est pas obligatoire, on doit 
d'une fac;:on ou d'une autre en retrouver les elements essentiels dans Ie mandat60

• ElJe 
n'est cependant pas sans presenter des deficiences ni preter a confusion. Par exemple, 
elJe n'exige pas expressement la mention d'une infraction specifique, ni I'etablissement 
d'un lien que!conque entre l'infraction et les choses recherchees. Le mandat devrait 
pourtant indiquer, avec suffisamment de precision pour que les interesses puissent sa
voir de quoi il retourne, la nature de l'infraction a l'egard de laquelle les elements de 
preuve sont recherches. On devrait aussi y trouver des renseignements pennettant de 
savoir exactement de quel lieu ou de quel vehicule Ie mandat autorise la fouille. En 
consequence, pour empecher les recherches a I 'aveuglette et pour obtenir une plus 
grande precision qu'avec les formules actuellement proposees dans Ie Code criminel, 
cet article exige I 'utilisation des formules prescrites pour tous les types de mandats; on 
enumere par ailleurs les elements et les renseignements que Ie mandat doit comporter. 

59. Dans les rapports anterieurs de la Commission, cela n'avait ete fait que pour Ie «telemandat» : 
rapport nO 19, partie II, p. liD. 

60. Rex c. Sol/oll'ay Mills & Co. (l930), 53 C.C.C. 261 (C.S. Alb .• Div. app.). Ie juge Hyndman. p. 263. 
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Contenu du 
mandat 

Demande en 
personne 

Abn!gement du 
delai 

Prolongation du 
delai 

COMMENTAIRE 

30. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant I'objet de I'enquete; 

c) la chose saisissable ou la personne sequestrt!e qui est re
cherchee; 

tl) la personne, Ie lieu ou Ie vehicule it fouiller; 

e) les conditions fixees, Ie cas echeant, pour son execution; 

j) la date oit it expire s'it n'est pas execute; 

g) Ie lieu et la date Oil it est delivre; 

h) Ie nom du juge de paix et son ressort. 

SECTION III 
EXPIRATION DU MANDAT 

31. (1) Le mandat decerne it la suite d'une demande pre
sentee en personne expire dix jours apres sa delivrance. 

(2) Le juge de paix peut fixer un delai plus court s'it est 
convaincu que ce delai est suftisant. 

(3) Le juge de paix peut fixer un delai de plus de dix jours 
mais d'au plus vingt jours, s'it est convaincu qu'it existe des 
motifs raisonnables de croire que cela est necessaire, 

Rapport nO 24. al. 13(1). 13(2)(1) et b) 

De l'avis de la Commission, it est indispensable de fixer un delai raisonnable pour 
I'execution du mandat, par souci de precision d'une part, et d'autre part en raison du 
caractere judiciaire de la procedure. On s'assure ainsi, jusqu'a un certain point, que 
l'execution n 'aura pas lieu dans des circonstances radicalement differentes de celles qui 
ont incite Ie juge de paix a acceder a la demande61

• 

D'une maniere generate, Ie Code criminel ne fixe pas de delai d'execution (I'exis
tence d'un delai de sept jours pouvant toutefois etre inferee des paragraphes 164(2) et 
320(2) en matiere de publications obscenes et d'histoires illustrees de crimes). Or, nos 
recherches no us ont permis de constater que les juges de paix imposent parfois une date 
limite et que les mandats en comportant 'me sont executes plus rapidement62

• 

61. Voir Ie rapport nO 24. p. 30. 
62. Rapport nO 19. partie II. p. 104; rapport nO 24. pp. 29-30. 
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La plupart des mandats de perquisition, avons-nous aussi decouvert, sont executes 
dans les deux jours suivant leur delivrance6J

• L'imposition d'un delai de dix jours, dans 
Ie cas du mandat de perquisition delivre a la suite d 'une demande presentee en per
sonne, devrait donc s'averer adequate, a notre sens. Car, plus long, Ie delai perdrait tout 
son sens. C'est pourquoi Ie paragraphe 31 (l) dispose que Ie mandat expire dix jours 
apres sa delivrance. De toute fa90n, Ie paragraphe (3) pennet au juge de paix de pro
longer la duree de validite du mandat, pour les cas ou Ie delai normal paraltrait insuf
fisant. Par ailleurs, Ie paragraphe (2) lui donne la faculte de fixer un delai plus court, 
soit de sa propre initiative, soit en s'appuyant sur les renseignements contenus dans In 
demande. Mais, comme nous I'avons vu, la prolongation devra quant a eUe avoir ete 
expressement requise par Ie demandeur, qui aura indique les motifs Sur lesquels il se 
fonde. 

Demande par 
telephone 

COMMENTAIRE 

32. Le mandat delivre it la suite d'une demande presen
tee par telephone ou it I'aide d'un autre moyen de telecommu
nication expire trois jours apres sa delivrance. 

Rapport nO 19, partie II, rec. 2(9) 

Les dispositions sur la delivrance du mandat par telephone ou a I'aide d'un autre 
moyen de telecommunication visent les cas OU I'affaire est urgente et ou il est materiel
lement impossible au demandeur de se presenter en personne devant Ie juge de paix. 
Dans cette perspective, Ie delai de trois jours prevu a cet article nous parait amplement 
suffisant. 

Aux terITIes de I'alinea 487.1 (5)c) du Code criminel, Je juge de paix a en ce mo
ment toute latitude pour fixer la duree de validite du mandat. La fom1Ule 5.1, applicable 
aux mandats decemes sous Ie regime de l'article 487.1, prescrivait auparavant Ie delai 
de trois jours que nous preconisons; mais a la suite de modifications recentes64

, ce n 'est 
plus Ie cas. 

Lorsque la Commission a recommande un delai de trois jours dans Ie rapport n° 19 
(p. 104), eUe s'appuyait sur des recherches ayant demontre que 82,S % de tous les 
mandats traditionnels etaient executes dans les deux jours, et que dans 97,1 % des cas, 
ils l'etaient dans un delai d'une joumee lorsqu'une date d'expiration avait ete fixee. 

Execution 

63. Rapport nO 24, p. 30. 

33. Le mandat execute avant la date d'echeance qui y est 
fixee expire au moment de son execution. 

64. Loi correctil'e de 1987, L.C. 1988, ch. 2, art. 26. 
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COMMENTAIRE 

L'article 33 prevoit que Ie mandat expire au moment de son ex6cution si celle-ci a 
lieu avant la date d'expiration figurant sur Ie mandat. Nous avons vouiu ainsi eviter que 
Ia police pllisse s'autoriser du meme mandat pour effectuer (a I'interieur du delai prevu) 
une succession de fouilles concernant la meme personne, Ie meme lieu ou Ie meme 
vehicule. 

Depot du mHndat 
expire 

COMMENTAIRE 

34. Lorsque Ie mandat expire sans avoir ete execute, les 
raisons pour lesquelles iI ne I'a pas ete sont notees sur une co
pie du mandat. Celle-ci est deposee des que cela est materielle
ment possible au pres du greffier du district judiciaire oil Ie 
mandat a ete delivre. 

Rapport nO 19, fee. 2(9)a) 
Rapport nO 27, ree. 2(2) 

Code crimille/, a!. 487.1(9)a) 

Quelques observations seulement au sujet de cette disposition. Sauf pour les t616-
mandats65

, Ie droit actuel n 'exige pas la remise d'un rapport aux autorites en cas de 
non-execution. L 'article 34 modifierait done cet etat de chases, des explications devant 
etre fOllrnies pen importe Ie type de mandat. 

Competence 

COMMENTAIRE 

SECTION IV 
EXECUTION DU MANDAT 

35. Le mandat peut etre execute dans la province ou it 
est clelivre par tout agent de la paix de la province. 

Rapport nO 24, par. II (1) 

Les dispositions actuelles du Code criminel ne sont pas uniformes quant a Ia desi
gnation des persannes habilitees a executer les mandats de perquisition. Certaines sont 
tout a fait silencieuses a cet egard. L'article 103, s'il prevoit Ia delivrance d'un mandat 
«sur demande du procureur general ou de son representant», n'indique cependant pas 
qui peut I 'executer, ni du reste les articles 164, 320 et 395. L'article 199 precise que 
l'execution est confice a «un agent de la paix», tandis qu'allx termes de I'article 487.1, 
Ie juge de paix «peut decerner a un agent de la paix un mandat[ ... ]». Dans Ie cas de 
}'article 487, Ie mandat peut etre execute par «une personne qui y est nommee ou un 
agent de la paix». (Les tribunaux ont conclu que cette derniere disposition autorise Ia 
delivrance du mandat a tous les agents de la paix de Ia province66

.) 

65. Voir Ie Code crimine/, a!. 487.1(9)a). 

66. R. e. Sol/oway and Mills (1930), 53 C.C.C. 271 (CA Ont.). 
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Quant aux mandats decernes sous Ie regime de la Loi Sill' les stupejiallfs et de la 
Loi Sill' les alimellts et drogues, leur execution est necessairement confiee a «l'agent de 
la paix qui y est nomme». Par consequent, Ie mandat peut etre execute par plusieurs 
agents, si celui qui est specifiquement designe est present et dirige les operations; mais 
Ie document qui n'indiquerait Ie nom d'aucun agent ne serait pas valable67

• 

Suivant l'article 35, I'execution des mandats de perquisition doit etre confiee a des 
agents de la paix. Les pouvoirs conferes en cette matiere (a certaines conditions) aux 
simples citoyens, rarement invoques, sont de 1 'avis de la Commission supelflus; elle 
estime du reste que les perquisitions devraient etre effectuees par des personnes desin
teresSeeS68

• La pn!sente disposition exige que Ie mandat soit execute par un agent de la 
paix de la province OU iI est delivre, mais no us ne voyons pas au nom de quel principe 
pourrait se justifier la limitation des pouvoirs d'execution a un agent nommement desi
gne69

, qui n 'attenuerait aucunement Ie caractere attentatoire de la perquisition. En outre, 
Ie juge de paix n'est normalement pas en mesure d'apprecier I'opportunite de confier 
I'execution dl! mandat a la personne qui y serait designee. II s'agit In d'une decision de 
nature administrative qu'il vaut mieux laisser au corps de police competent. 

Execution dans 
une autre 
province 

Visa du juge de 
paix 

Fonnule 

Effet du visa 

COMMENTAIRE 

36. (1) Le mandat peut aussi etre execute dans une autre 
province, s'il est vise par un juge de paix de ceUe province. 

(2) Le juge de paix peut viser Ie mandat decerne a la suite 
d'une demande presentee en personne, s'il est convaincu que la 
personne, Ie lieu ou Ie vehicule a fouiller se trouve dans ceUe 
province. 

(3) Le visa est appose selon la formuie prescrite. 

(4) Le mandat peut eire execute dans la province oil if a 
ete vise, par tout agent de la paix de celle-ci ou de la province 
oil if a ete delivre. 

Code crimille/. par. 487(2) et (4) 

Suivant les dispositions du paragraphe 487(2) du Code criminel actuel, Ie mandat 
de perquisition ne peut etre execute hors de la circonscription territoriale du juge de 
paix dont il emane - fGt-ce dans la meme province - sans au prealable «avoir ete 

67. Voir R. c. Gellest, [1989] 1 R.C.S. 59; Re Good/}(Ium olld the Queell (1977), 38 C.C.C. (2d) 473 (C.A. 
Ont.). 

68. Voir Ie rapport nO 24, p. 28. 

69. Dans I'arret R. c. Genest, precite, note 67, p. 84, la Cour supreme a qualifie de «capitale» ['obligation de 
nommer I 'agent dans Ie cas des perquisitions en matiere de drogues, purce que celle regIe fait contrepoids 
aux pouvoirs de perquisition extraordinaires dont jouissent a I'heure actuelle les agents pour perquisition
ner dans des lieux d'habitation. Mais comme ces pouvoirs sont supprimes dans notre regime et que de 
nouveaux mecanismes sont ajoutes, a I'egard de tOUles les perquisitions, pour garantir I'observation des 
prescriptions legislatives, la necessite de cetle exigence s'evanouit. 
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vise [ ... ] par un juge de paix ayant juri diction dans [Ia] circonscription» ou se trouve 
Ie «bfitiment, contenant ou lieu». II s'agit la essentiellemenl d'une formalite administra
tive : en termes concrets, une signature represente ('approbation d'un fonctionnaire ju
diciaire de la circonscription OLI doit avoir lieu la perquisition. 

L 'article 7 autorise (pour les raisons exposees dans Ie commentaire qui ('accom
pagne) I 'execution des mandats de perquisition, sans visa, partout dans la province ou 
ils sont delivres. Le paragraphe 36( I) complete cette disposition: il pennet I 'execution 
du mandat dans une autre province, apres apposition du visa requis. Si no us avons 
conserve la regIe du visa dans ce cas, c 'est pour que les juges de paix soient au courant 
de ['execution de mandats de perquisition dans leur province et aient voix au chapitre 
a cet egard. 

Le paragraphe (2) constitue selon nous une amelioration par rapport au para
graphe 487(2) du Code crimillel, en ce qu 'j( enonce clairement Ie critere suivant lequel 
Ie juge de paix doit decider de I' opportunite de viser Ie mandat. 

Le paragraphe (3) se passe d'explications. C'est Ie pendant du paragraphe 487(2) 
du Code actuel, suivant lequel Ie mandat doit etre vise ((selon la fonnule 28». 

Le paragraphe (4), tout aussi limpide, correspond au paragraphe 487(4) du Code 
crimillel. 

Selon Ie regime propose, Ie mandat decerne par telephone ou a I'aide d'un autre 
moyen de teh~communication ne peut etre vise ni execute a I'exterieur de la province 
de delivrance il ')erait en effet illogique qu'on prenne Ie temps d'obtenir un visa dans 
une autre province, alors que Ie mecanisme du h~lemandat est justement conc;u pour les 
cas ou il est materiellement impossible au demandeur de se presenter en personne de
vant Ie juge de paix. Car de deux choses ('une : ou bien ('agent de la paix est en 
mesure de comparaltre personnellement, et la delivrance par telephone est inopportune; 
ou bien cela lui est impossible, et il peut alors faire sa demunde par telephone ou a 
I'aide d'un autre moyen de telecommunication dans la province OLI la perquisition doit 
avoir lieu. 

Pouvoirs 
confere~ par Ie 
Inandat 

37. Le mandat autorise I'agent de la paix a accomplir les 
actes suivants : 

a) fouiller toute personne, tout lieu ou tout vehicule desi
gne dans Ie mandat; 

b) fbuiller toute personne trouvee dans Ie lieu ou Ie vehi
cule designe dans Ie mandat, s'i1 croit, pour des motifs rai
sonnables, qu'elle porte ou dissimule la chose saisissable ou 
la personne sequestree designee dans Ie mandat; 

c) saisir toute chose que, pour des motifs raisonnables, it 
tient pour la chose saisissable designee dans Ie mandat; 

d) delivrer toute personne que, pour des motifs raisonna
bles, it tient pour la pel'sonne sequestree designee dans Ie 
mandat. 

Rapport nO 24, art. 5, a!. 24a), /J), par. 2S( I) 
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COMMENTAIRE 

L'article 37 definit les limites du pouvoir de perquisition et de saisie en vertu d'un 
mandat. 

L'alinea a) se passe d'explications. En redigeant l'alinea b), nous avons voulu faire 
en sorte que I'execution des mandats de perquisition dans des lieux ou des vehicules ne 
soit pas entravee du simple fait que des personnes presentes portent ou dissimulent sur 
elles les choses saisissables (ou les personnes sequestrees) recherchees. A I'heure ac
tuelle, lorsqu'un mandat delivre en vertu de l'article 487 du Code criminel auto rise une 
perquisition dans un lieu, I'agent ne peut en effet fouil1er les personnes qui s'y trouvent 
meme s'il est fonde a crolre qu'elles ont sur elles une chose designee dans Ie mandat70

• 

Or, a notre sens, ceUe disposition est trop dgoureuse : il n'y a pas lieu de considerer 
systematiquement la fouille corpore lie comme une perquisition distincte necessitant une 
nouvelle autorisation. Autrement, on risque de fain: echouer des enquetes importantes a 
cause d'une regie arbitraire71

• Aussi l'alinea b) confere-t-il Ie pouvoir de fouiller, a I'oc-
casion de la perquisition, les personnes trouvees dans Ie lieu ou Ie vehicule designe au " 
mandat. II n'autorise neanmoins pas \'agent [[ fouiller quiconque est present: iI doit 
avoir des motifs raisonnables de croire que la personne «porte ou dissimule la chose 
saisissable ou la personne sequestree designee dans Ie mandat». 

Les alineas c) et d) permettent a l'agent de la paix de saisir toute chose ou de 
delivrer toute perscmne qu'i\ considere pour des motifs raisonnables ~omme visee par Ie 
mandat. Quant aux uutres choses saisissables, leur saisie releve des dispositions des ar
ticles 48 et 49 (choses bien en vue). 

Execution de jour 

COMMENTAIRE 

38. Le mandat est execute entre six heures et vingt et une 
heures, a moins que Ie juge de paix qui I'a dClivre n'en ait 
autorise, par une mention expresse, I'execution de nuit. 

Rapport nO 24. art. 12 
Code crill/inc/. art. 488 

Voir les commentaires relatifs a l'alinea 24g) et a i'artic\e 28. 

Presence de 
l'occupant 

39. Sauf impossibilite materielle, Ie mandat est execute en 
presence de la personne qui occupe Ie lieu ou Ie vehicule fouille, 
ou qui en est apparemment responsable. 

70. Voir par exemple R. c. Ella Paint (1917), 28 C.C.C. 171 (C.S. N.-E.); R. c. MilIch (1986), 26 C.C.C. (3d) 
477 (B.R. Sask.). 

71. La regIe actuelle est du reste susceptible d'amener les agents de la paix a chercher d'autres pretextes pour 
justifier les fouilles corpore lies. Pur exemp1e, on pourra proceder a une arrestation inutile, simplement 
pour fouiller la personne en cause. 
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COMMENTAIRE 

Selon Ie regime propose ici, les perquisitions ne doivent normalement pas etre ef
fectuees d'une maniere clandestine, ni en I'absence des personnes qui ont un droit sur 
les choses dont la saisie est autorisee ou sont touchees de quelque autre maniere72. L'ar
ticle 39 vise a garantir que, dans la mesure du possible, la pet'sonne qui occupe Ie bien 
ou Ie vehicule fouille, ou qui en est apparemment responsable, soit au courant de la 
perquisition et a meme de cons tater de visu la maniere dont elle est effectuee. Elle sera 
ainsi en mesure, notamment, de s'assurer que les methodes utilisees ne sont pas exces
sives. Par exemple, si I'occupant ou la personne apparemment responsable de la maison 
fouillee est present, il pourra vouloir donner aux policiers les cles d'armoires, de pla
cards, etc., qui, sinon, risqueraient d'etre forces et endommages. Les interesses peuvent 
aussi verifier que seules sont emportees les choses dont la saisie est autorisee et que les 
policiers ne mettent pas tout sens des sus dessous inutilement. Cette disposition ne peut 
done qu'inciter les agents de la paix a respecter les prescriptions de la loi. 

Remise d'une 
copie du mandaI 

Affichage d'une 
copie du mandat 

COMMENTAIRE 

40. (1) Avant d'entreprendre la fouille ou la perquisition, 
ou des que cela est materiellement possible, I'agent de la paix 
remet une copie du mandat, selon Ie cas : 

a) a la personne dont Ie mandat autorise la fouille; 

b) a toute personne presente et apparemment responsable 
du lieu ou du vehicule dont Ie mandat autorise la fouille. 

Rapport nO 19, partie II, I'ec. 2(7) 
Rapport nO 24, par. 15( I) 

Code (TimilleJ, par. 487.1(7) 

(2) Apres avoir execute un mandat dans un lieu ou un ve
hicule sans qu'il y ait de personne presente et apparemment 
responsable, I'agent de la paix indique sur une copie du man
dat la date et I'heure de I'execution et, Ie cas echeant, Ie fait 
que des choses ont ete saisies. II affiche cette copie bien en vue 
dans Ie lieu ou Ie vehicule. 

Rapport nO 19, partie n, rec. 2(8) 
Rapport nO 24, par. 15(2) 

Code crimineJ, par. 487.1(8) 

II s'agit ici de faire savoir aux personnes concemees I'etendue et l'objet de la 
fouille ou perquisition, et de leur assurer (Ie plus tot possible) que celle-ci a ete dOment 
autorisee au prealable par les autorites competentes73

• Cela devrait faciliter dans bien 

---------------------------------------------------------------
72. Bien entendu, certaines perquisitions devront avoir lieu sans que personne d'autre soit present, par exem

pIe sur des terrains vagues ou dans des immeubles abandonnes. Par ailleurs, si Ie proprietaire ou I'occu
pant a disparu ou que ses alh!es et venues demeurent inconnues, il serai! inopportun d'exiger qu'il assiste 
a la perquisition. 

73. Voir Ie rapport nO 24, pp. 31-32. 
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des cas Ie travail des agents de la paix74. Malgre les legers inconvenients que celte 
formalite risque parfois de leur occasionner, nous estimons que, tout compte fait, ses 
avantages, tant pour la police que pour les personnes touchees par la perquisition, I 'em
portent nettement75

• 

Aux termes du paragraphe 29(1) du Code actuel (dont Ie titre ne parle que d'arres
tations), «[q]uiconque execute un acte judiciaire ou un mandat est tenu de I'avair sur 
soi, si la chose est possible, et de Ie produire lorsque demande lui en est faite.» Par 
ailleurs, les paragraphes 487.1 (7) et (8) du Code renferment des dispositions tres sem
blables a notre article 40, applicables aux agents de la paix charges d'executer un tele
mandat (a I 'exception du mandat delivre en verlu du paragraphe 258(1 n. L'article 40, 
a l'instar des paragraphes 487.1 (7) et (8), a une plus grande portee que I 'actuel para
graphe 29(1) du Code criminei, la personne visee n 'ayant pas a demander la production 
du mandat pour que I'agent soit tenu de lui en remettre une copie. Nous avons egale
ment supprime I'expression «si la chose est possible», de fa90n que I'agent doive im
perativemenl etre muni d'une copie du mandat. Enfin, celte copie doit en general etre 
remise avant Ie debut de la perquisition; c'est a ce moment que les renseignements 
foumis sont Ie plus susceptible d'etre utiles a l'interesse7

£>. 

Le paragraphe (2) pennet, suivant certaines conditions, I 'affichage du mandat exe
cute lorsque personne ne se trouve dans Ie lieu ou Ie vehicule fouille, ou n 'en est ap
paremment responsable. Cette disposition n'exige aucune explication. 

Absence de 
I'original c!a 
mandat 

COMMENTAIRE 

SECTION V 
REGLE DE PREUVE EN CAS D' ABSENCE 

DE L'ORIGINAL DU MANDAT 

41. Dans toute procedure oil iI importe au tribunal d'etre 
convaincu qu'une perquisition ou une saisie a He autorisee par 
un mandat decerne it la suite d'une demande presentee pal' te
lephone ou it I'aide d'un autre moyen de telecommunication, 
I'absence de I'original du mandat est, saul' preuve contraire, la 
preuve que la perquisition ou la saisie n'a pas He autol'isee par 
mandat. 

Rapport nO 19, partie II. rcc. 2( 12) 
Code cl'imillel. par. 487.1(11) 

Dans Ie regime propose ici, Ie juge de paix qui delivre un mandat par telephone ou 
a I'aide d'l.ln autre moyen de telecommunication conserve I'original. Le demandeur re-
90it deux copies transmises electroniquement, ou encore en prepare deux a la main, 

74.ld .• p. 32. 

75. Ibid. 

76. Ibid. 

46 



suivant les directives du juge de paix. Dans ces conditions, I'agent de la paix n 'est pas 
en possession de I'original du mandat au moment de la perquisition; par ailleurs, il peut 
avoir fait une en-eur en etablissant les copies. II est donc essen tiel que l'original ait ete 
produit devant Ie tribunal lorsque celui-ci sera appele a contraler la legalite du mandat 
ou de son execution. 

L'artic1e 41 reprend en partie les dispositions du paragraphe 487.1(11) du Code 
criminel actuel. Celui-ci enonce que I 'absence de la denonciation sous serment trans
crite et certifiee ou du mandat original est, en I'absence de toute preuve contraire77

, une 
preuve que la perquisition ou la saisie n'a pas ete autorisee par mandat. En revanche, 
I'article 41 dispose pour sa part que cette presomption s'appliquera seulement en cas 
d'absence de I'original du mandat. On evite ainsi une consequence bizarre du texte 
actuel, suivant lequel une perquisition pourrait etre tenue pour non au tori see par mandat 
(parce que la denonciation sous serment ne peut etre trouvee), alors que Ie mandat ori
ginal a ete produit aupres du tribunal. 

Pouvoir de 
fouille et de 
perquisition 

Pouvoir de saisie 

CHAPITRE III 
FOUILLES, PERQUISITIONS 
ET SAISIES SANS MANDAT 

SECTION I 
FOUILLES, PERQUISI nONS ET 
SAISIES EN CAS D'URGENCE 

42. (1) L'agent de la paix peut, sans mandat, fouiller une 
Ilersonne, un lieu ou un vehicule pour rechercher une chose 
saisissable ou une personne sequestree, s'i1 croit pour des mo
tifs raisonnables : 

a) d'une part qu'elle sera trouvee sur la personne, dans Ie 
lieu ou dans Ie vehicule en question; 

b) d'autre part, que Ie delai necessaire a I'obtention d'un 
mandat mettrait en peril la vie ou la securite de quelque 
personne. 

(2) L'agent de la paix qui, au cours de la fouille on de la 
perquisition, trouve une chose on une personne que, pour des 
motifs raisonnables, iI tient pour celie qui est recherchee, peut 
saisir cette chose on delivrer cette personne, selon Ie cas. 

Rapport nO 24, urt. 21. pur. 28(1) 

77. Voir la decision R. c. TilliS, non publiee, C. provo N.-B., 20 sept. 1988. II Y est dit Cp. 35 du jugement 
original) que la «preuve contraire» pourrait consister dans [TRADUC1'(ON] «une transcription integrale de la 
totalite de I'uudience», et non simplemenl duns la deposition SOLIS sennent d'un agent de police fondee sur 
ses souvenirs. 
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COMMENTAIRE 

Les dispositions de I 'article 42 definissent les limites du pouvoir de perquisitionner 
sans mandat en cas d'urgence (en dehors du cas de I 'arrestation). Elles sont fondees sur 
Ie fait que, du point de vue de la Commission, il y a lieu de renoncer en partie a la 
protection des droits individuels en matiere de perquisitions lorsque la vie Oll la securite 
d' une personne est en peril. 

Cet article permet uniquement les fouilles et perquisitions qui seraient susceptibles 
d'etre autorisees par mandat. Le pouvoir d'interpeller une personne qui est confere ici 
est subordonne a l'application d'un critere rigoureux78

• 

Lorsque les conditions prevues sont remplies, les limites du pouvoir de fouille et 
de perquisition ainsi confere sont etablies aux articles 16, 17, 18, 19 et 50. L'mticle 42 
englobe les pouvoirs de saisie d'armes et d'explosifs actuellement prevus aux arti
cles 101, 102 et 492 du Code criminel. 

Fouille preventive 

COMMENTAIRE 

SECTION II 
FOUILLES, PERQUISITIONS ET 

SAISIES EN CAS D'ARRESTATION 

43. Toute personne qui en a arrete une autre peut, it I'oc
casion de cette arrestation, pratiquer sur elle sans mandat une 
fouille preventive. 

Rapport nO 24, al. 20a) 

Cette disposition s'interprete a la lumiere de I'article 17, ou l'on definit la porLee 
de la «fouille preventive». 

Les fouilles pratiquees sans mandat, a l'occasion d'une arrestation, constituent vrai
semblablement la tres grande majorite de toutes les fouilles et perquisitions effectuees 
au Canada. La jurisprudence recente a eu tendance a elargir considerablement l'etendue 
de ce pouvoir de common law (qui a l'origine visait simplemem a permettre aux poli
ciers d'assurer leur propre protection, d'empecher une evasion apprehendee ou la des
truction imminente d'elements de preuve). Ainsi, la Cour supreme du Canada vient de 
reconnaitre l'existence d'un pouvoir discretionnaire pennettant au policier de fouiller 

78. Le pouvoir confere 11 I'article 42 ne corre,pond pa& au pouvoir d'interpeller et de fouiller sommairement 
une personne qui existe en droit americain. Aux Etats-Unis, la loi permet aux policiers d'interpeller des 
personnes dans des Iieux publics lorsqu'ils sonl fondes 11 soup,<onner (il faut des soup"ons precis et objec
tifs, et non pas une simple intuition) qu'un crime a ete commis ou est sur Ie point de I'etre. Lorsque une 
telle interpellation legitime a eu lieu, une fouille "preventive» (plus rudimentaire qu'une fouille en bonne 
et due forme) est au tori see si I'agent estime pour des motifs raisonnables qu'il est en danger. Cette fouille 
sommaire se limite a ce qui est necessaire pour decouvrir des armes susceptibles d'etre utilisees pour 
blesser I'agent ou des personnes se trouvant dans les environs; normalement, iI s'agit d'une simple palpa
tion des vetements. Ten:" c. Ohio, 392 U.S. 1 (1968); Sibroll c. Nell' York, 392 U.S. 40 (1968). 
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par palpation la personne arretee, tant pour decouvrir des indices que pour verifier si 
eIIe est armee, et ce, meme en 1 'absence de motifs raisonnables de croire que cette 
fouilIe sera fructueuse79

• 

II convient, selon nous, d'integrer ce pouvoir aux dispositions du code de proce
dure penale, pour etablir d'une maniere claire et precise les conditions de son exercice. 
C'est toujours Ie meme pIincipe qui s'applique : l'etendue de la fouiIIe concomitante de 
l"arrestation doit etre definie et limitee selon I 'objectif au regard duquel elle est autori
see. Et eet objeetif doit pour sa part etre fonction du contexte dans lequel la fouille a 
lieu. Or, I'article 43 decoule de l'idee que la personne faisant l'objet d'une aITestation 
risque d'avoir des reactions imprevisibles et violentes. Le pouvoir d'arrestation doit, 
partant, pouvoir etre exerce efficacement et comporter celui de prevenir tout geste dan
gereux ou tentative d 'evasion. L'article 17, dans l'esprit de la position adoptee par la 
COUf supreme du Canada dans I'affaire Cloutier, definit les limites du pouvoir de 
fouiIIe preventive au regard de ces objectifs. Btant donne la situation visee, ce pouvoir 
peut etre exerce sans autorisation specifique; et it n'est pas necessaire d'avoir des mo
tifs raisonnables de croire que la personne arretee possede effectivement quelque objet 
susceptible de faciliter son evasion ou de constituer un danger. Selon nous, I'attribution 
du pouvoir limite d'accomplir des actes propres a empecher une evasion et a proteger 
la vie au moment d'une arrestation doit primer I'inviolabilite de la personne. 

Pouvoirs 
supplementaires 
de I'agent de la 
paix 

44. L'agent de la paix qui a arrete une personne peut, a 
I 'occasion de ceUe arrestation, exercer sans mandat les pou
voirs suivants : 

a) s'i1 croit, pour des motifs raisonnables, qu'it trouvera 
une chose saisissable sur ceUe personne et que Ie delai ne
cessaire a I 'obtention d 'un mandat entrainerait la perte ou 
Ia destruction de ceUe chose, it peut fouiller la personne et 
saisir toute chose que, pour des motifs raisonnables, it tient 
pour la chose saisissable; 

Rapport nO 24, art. 19 

b) si la personne arretee se trouve dans un vehicule ou en 
est responsable a ce moment, et que l'agent de la paix 
croie, pour des motifs raisonnables, qu'une chose saisissa
ble sera trouvee dans ce vehicule et que Ie delai necessaire 
a l'obtention d'un mandat entrainerait la perte OU Ia des
truction de cette chose, it peut Fouiller Ie vehicule et saisir 
toute chose que, pour des motifs raisonnables, il tient pour 
la chose saisissable. 

Rapport nO 24, art. 22 

79, Voir Clowiel' c. Langlois, pnkite, note 37; R, c. k1orrisoll (1987), 58 C.R. (3d) 63 (C.A. Ont.); R. c. 
MilleI' (1987), 62 O.R, 97, pp, 100-101 (C.A.). 
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COMMENTAIRE 

L'article 44 conrere un pouvoir comph~mentaire de fouille visant les personnes et 
les vehicules, en cas d'arrestation, ~I i'egard cette fois de choses saisissables. Comme 
nous I'avons vu a propos de I'article 16, ce pouvoir peut etre exerce seulement si 
I 'agent de la paix croit pour des motifs raisonnables que la fouille lui pemlettra de 
decouvrir, sur la personne arretee ou dans Ie vehicule qu 'occupe ce\te personne ou dont 
elle a a ce moment la responsabilite, une chose saisissable et qu'il lui serait materielIe
ment impossible de se procurer un mandat. Selon nous, ces conditions repondent aux 
exigences de la Charte sans nuire a i'applicalion de la loi. Le principe fondamenlal est 
toujours Ie meme : les limites du pouvoir de perquisition doivent et~e fonction de i'ob
jectif au regard duquel il est attribue. 

POllvoir de 
fouille et de 
perquisition 

Restriction 

COMMENTAIRE 

SECTION III 
FOUILLES ET PERQUISITIONS 

AVEC LE CONSENTEMENT DE L'INTERESSE 

45. (1) L'agrnt de la paix peut fouilier sans mandat : 

a) toute personne, de meme que tout objet qu'elle porte, si 
elle consent it la fouilIe; 

b) tout lieu ou vehicule, avec Ie consentement d'une per
sonne presente qui en est apparemment responsable et pa
ralt habile a donner ce consentement. 

Rapport n" 24. par. IS( I ) 

(2) Nul ne peut consentir, en vertu de la presente partie, it 
une fouille visant it rechercher une chose saisissable it I'inte
rieur de son corps. 

La common law tolere les fouilles et perquisitions pratiquees avec Ie consentemenl 
de la personne visee. On considere ce consentement com me une renonciation aux pro
tections normales s'appJiquant en la matiere, y compris I'obligation d'etablir une justi
fication legitime et de satisfaire aux conditions prevues par les regles de procedure. 
Avant i'entree en vigueur de la Charte, il n 'existait pratiquement aucune jurisprudence 
sur la question du consentement aux perquisitions. Essentiellement, on considerait que 
Ie simple fait de cooperer avec les policiers en leur permettant de perquisitionner equi
valait a un consentement, sans beaucoup s'interesser aux motifs et aux circonstances de 
cette cooperationxu• La Cour supreme du Canada a toutefois adopte une position diffe
rente lorsqu'elle a detini les principes regissant, d'une maniere generale, la renonciation 
aux garanties procedurale<; inscrites dans des dispositions legislatives. Elle a juge que 
cette renonciation doit etre claire, non equivoque, faite en pleine connaissance de cause 

80. Voir ReYIl(!Il c. AlIloll!!lIko (1975), 20 C.C.C. (2d) 342 (C.S. Alb .. Div. Ire ins!.). pp. 348-349. 
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des droits en jeu et des consequences decoulant de leur abandon~l. Puis Ia COUf a ap
plique des principes similaires au sujet de Ia renonciation aux garanties constitution
nelles Oll fondees sur la Charte, par exemple Ie droit de consulter un avocat avant de 
subir un interrogatoire policierx2

• 

Les memes principes peuvent tres bien regir Ia question de Ia renonciation Oll du 
consentement en matiere de fouilles et perquisitions. Car si Ie Jegislateur n 'etablit pas 
de garanties procedurales a l'egard des perquisitions pratiquees avec Ie consentement de 
I'interesse, iI risque d'empecher Ie contrOle de Ia Iegalite de ces operations, d'inciter les 
policiers a user de subterfuges; en derniere analyse, Ia cooperation des citoyens aux 
enquetes policieres pourrait en souffrir. Les dispositions de la Charte rendent aussi tres 
souhaitable I'adoption de regles ecrites dans ce domaine, pour eviter que des fouilles ou 
perquisitions soient jugees abusives par les tribunallx. 

Le paragraphe 45( I) pose Ie principe de la legitimite des fouilles pratiquees avec Ie 
consentement de I'interesse - qu 'elles visent la personne elle-meme, Ies choses qu'elle 
porte, Ies lieux ou vehicules dont elle est responsable. Le paragraphe (2) restreint Ie 
champ d 'application de cette disposition; il precise qu 'elle est inapplicable aux fouilles 
relevant des techniques d'investigation regies par la partie III (La recherche d'indices 
sllr ies persol1nes), qui comporte des regles distinctes sur la question du consentement. 

Renseignements 
11 fournir 

Fonne du 
consemement 

COMMENTAIRE 

46. (1) Lorsqu'i1 demande a une personne son consente
ment, I'agent de la paix lui fOUl'nit les renseignements sui
vants : 

a) Ie crime faisant I'objet de I'enquete; 

b) ce qu'i1 recherche; 

c) ce en quoi consiste la fouille proposee; 

d) Ie fait qu'elle peut refuser de donner ce consentement 
ou, une fois qu'i1 est donne, Ie retirer en tout temps. 

Rapport nO 24, par. 18(2) 

(2) Le consentement peut etre donne de vive voix ou par 
ecrit. 

Rapport nO 24. par. 18(3) 

Pour etre valide, Ie consentement dolt etre volontaire et donne en toute connais
sance de cause. II s'agit la d'une condition minimale pour Ia Commission. 

Le paragraphe 46(1) enumere donc d'une maniere detaillee les renseignements que 
I'agent de la paix est oblige de fournir a la personne dont il veut obtenir Ie 

81. Voir. par exemple. KOIpol/ay c. ProclIrC!lIr gel/eral dll Callada. [19821 I R.C.S. 41. 

82. Voir Clarksoll c. R .• [19861 I R.C.S. 383; R. c. MallnillC!lI. [19871 I R.C.S. 1233. Ie juge Lamer. 
pp. 1241-1244. Voir egalement R. c. Til/pili. [19891 J R.C.S. 1296. au sujet de la renonciation au droit de 
subir un proces devant jury. 
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consentement. Le paragraphe (2) decoule du fait qu'i! peut s'averer materiellement im
possible d'obtenir un consentement par ecrit. 

Pouvoir de saisie 

COMMENTAIRE 

47. L'agent de la paix qui, au cours de la fou ill e, trouve 
une chose que, pour des motifs raisonnables, iI tient pour sa isis
sable, ou une personnE' que, pour des motifs raisonnables, iI 
tient pour sequestree, peut saisir cette chose ou delivrer cette 
personne. 

Rapport nO 24. par. 18( I) 

Cet article confere Ie pouvoir expres de saisir les choses decouvertes au cours 
d'une fouille ou perquisition effectuee avec Ie consentement de l'interesse (et de deli
vrer les personnes sequestrees que l'on pourrait trouver). L 'exercice de ce pouvoir n 'est 
pas quant a lui subordonne au consentement de la personne visee. 

Saisie 

Lieu prive 

COMMENTAIRE 

CHAPITRE IV 
SAISIE DE CHOSES BIEN EN VUE 

48. (1) L'agent de la paix peut saisir toute chose qu'il 
trouve, bien en vue, dans I'exercice legitime de ses fonctions si, 
pour des motifs raisonnables, il la croit saisissable. 

Rapport nO 24. art. 25 

(2) Le pouvoir prevu au paragraphe (1) n'emporte pas ce
lui de penetrer dans un lieu prive. 

Les articles 48 et 49 visent a donner aux agents de la paix Ie pouvoir de saisir les 
choses saisissables decouvertes par hasard dans I'exercice legitime de leurs fonctions. 
Ainsi, I'agent de la paix qui perquisitionne dans un lieu pour rechercher des biens voles 
peut tomber sur une cachette de drogues illt!gales ou, en effectuant une arrestation, 
apercevoir une arme interdite a proximite (mais pas a la portee du suspect et de ce fait 
non saisissable en vertu des articles 43 et 17). Or, il est a I'evidence indispensable que 
les policiers soient dotes du pouvoir de saisir de telles choses lorsqu'elles se trouvent 
sous leurs yeux. 

L'actuel article 489 du Code criminel permet a quiconque execute un mandat de
ceme en vertu des articles 487 ou 487.1 de saisir toute chose non mentionnee dans Ie 
mandat mais qu'il croit, pour des motifs raisonnables, «avoir ete obtenue au moyen 
d'une infraction ou avoir ete employee a la perpetration d'une infraction.» Or cette dis
position, a-t-on pu faire valoir, ne prevoit pas la saisie de simples elements de preuve, 
qui necessiterait donc l'obtention d'un autre mandat. Et dans ces conditions, il y a ris
que de perte ou de destruction des choses decouvertes par hasard par les policiers. 
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Dans Ie rapport n° 24 (pp. 47-49), la Commission a rejete une proposition qui eOt 
autorise la saisie de toute chose saisissable trouvee au cours d 'une perquisition. Nous 
craignions qu 'une pareille regie n 'encourage les saisies arbitmires et, dans la pratique, 
n'invite les agents de la paix a [ureter au petit bonheur pour trouver des choses tout a 
fait etrangeres a I'objet initial de la perquisition. Nous continllol1s a penser que I'instau
ration d'une regie relative aux choses «bien en vue» constitue une solution raisonnable, 
propre a empecher ce genre d'atteintes a I'intimite de la vie privee. 

Certains elements de la «plain view doctrine» americaine ont ete integres aces 
dispositions. Premierement, I 'operation au cours de laquelle I 'agent decouvre par hasard 
des choses saisissables doit avoir ete legalement autorisee. Si un agent, effectuant une 
ronde dans la rue, apen;oit dans une maison une chose saisissable en jetant un coup 
d'reil par la fenetre, iI lui faudra tout de meme obtenir un mandat : Ie simple fait de 
voir la chose en question ne I'autorise pas a entrer dans un lieu prive. En revanche, s'il 
se trouve deja dans la maison muni d'un mandat lui donnant Ie droit de perquisitionner 
pour rechercher certains objets, iI pourra saisir sans mandat les autres choses saisissa
bles qui lui tombent sous les yeux. Cet element de la regie est en once a I'article 48. 
Deuxiemement, coni'onnement a la jurisprudence anterieure mais en depit de certaines 
decisions recentes de la Cour supreme des Etats-onis, la decouverte doit etre due au 
hasard et ne pas avoir ete prevue. Les policiers ne doivent pas avoir connu a I'avance 
I'emplacement de la chose ni avoir eu I'intention de la saisir, car dans ce cas i1s au
raient ete tenus d'obtenir un mandat. C'est la Ie sens qu'i1 y a lieu de donner au verbe 
«trouve!"» employe a I'article 48. Troisiemement, I'agent doit immediatement pouvoir 
conclure qu'il se trouve en presence d'une chose saisissable, juste en la voyant et sans 
avoir a 1a manipu1er ni a la dep1acer. En posant cette exigence, (,article 49 vise a eviter 
que la police se melle a fouiller dans tous les coins dans I 'espoir de trouver quelque 
objet saisissable non vise par Ie mandaI. Par contre, la perquisition autorisee par mandat 
et visant la saisie d 'objets detennines implique que les agents manipulent ou deplacent 
certaines choses pour etre en mesure de decouvrir ce qu'i1s recherchent. Si, dans Ie 
cours d'une perquisition effectuee en vertu d'un mandat, on trouve bien en vue des 
choses saisissables en depla~ant ou en manipulant des objets, elles pourront etre saisies, 
a la condition bien st1r que 1a perquisition ne fOt pas un simple pretexte pour effectuer 
une recherche a l'aveuglette. II raut aussi tenir compte de la fa~on dont la perquisition 
elle-meme est effectuee. On ne saurait par exemple chercher des televiseurs voles dans 
un tiroir! Si on Ie fait, c'est qu'en realite on effectue une perquisition au hasard, et alors 
la decouverte de choses eventuellement saisissables n 'est pas legalement suffisante pour 
en justifier la saisie. Ces elements de la regie ressortent d'une lecture correcte de ('ar
ticle 49. 

Si toutes les conditions de la regIe des choses «bien en vue» sont remplies, on 
pourra saisir sans mandat les objets ainsi decouverts8J. 

83. Voir Coolidge c. Ne\l' Hampshire, 403 U.S. 443 (1971). pp. 466-471; Horton v. California, 110 S. Ct. 
2301 (1990); R. c. As/';o\' (1987), 60 C.R. (3d) 261, pp. 270-271 (C. distr. Ont.); R. c. Neilsen (1988), 43 
C.C.C. (3d) 548 (C.A. Sask.). 
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Chose saisissable 
qui n'est pas 
bien en vue 

COMMENTAIRE 

49. Nulle chose saisissable n'est tenue pour bien en vue si 
I'agent de la paix ne peut avoir des motifs raisonnables de la 
croire saisissable sans la deplacer ni la manipuler. 

Voir Ie commentaire afferent a l'article 48. 

Modalites de la 
rouille corpore lie 

Renonciation 

COMMENTAIRE 

CHAPITRE V 
EXERCICE DES POUVOIRS DE FOUILLE, 

DE PERQUISITION ET DE SAISIE 

50. (1) La fouille corporelle est executee d'une maniere 
qui respecte la dignite de la personne visee. Compte tenu de sa 
nature et des circonstances, 

a) d'une part, sa portee est Iimitee au strict necessaire; 

b) d'autre part, elle respecte Ie plus possible I'intimite de 
la personne. 

Rapport nO 25. rec. II 

(2) La personne devant etre fouillee peut renoncer, de vive 
voix ou par ecrit, aux exigences prevues aux alineas (1)a) ou b). 

Les dispositions de l'article 50, fondees sur Ie bon sens, s'appliquent a toute fouille 
corporelle. Tout en reconnaissant que I' objectif specifique de la fouille determine dans 
une certaine mesure la maniere dont elle est effectuee, no us avons voulu limiter Ie plus 
possible I'atteinte a l'intimite qu'elle suppose inevitablement. Si, par exemple, on veut 
fouiller une personne pour chercher une chose saisissable precise et identifiable, il serait 
necessaire, aux termes de cet article - et vu les dispositions de l'alinea 16j) - de lui 
enlever ses vetements progressivement (et non pas tous en meme temps) jusqu'a ce que 
I'on constate la presence ou I'absence de cette chose84

• Cette disposition exigerait aussi 
que, dans la mesure du possible, la fouille ait lieu a l'abri des regards du public et soit 
confiee a des agents du meme sexe que la personne visee. 

Le principe du respect de la dignite humaine mis en reuvre a l'articIe 50 revet par 
ailleurs un caractere fondamental. En temles concrets, ce principe suppose une decence 
et une courtoisie minimales; il interdirait les actes ayant pour objet d'humilier la per
sonne soumise a une fouille corporelle. 

Toute derogation sensible aux dispositions de cet article risquerait fort d'etre in
constitutionnelle et serait susceptible, de toute fa\=on, d'entrainer I'exclusion des 

84. Voir I'arret R. c. Simmons, [1988] 2 R.C.S. 495. 
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----- ------------ ---

elements de preuve saisis. Les voies de recours applicables en cas de manquement nux 
dispositions du code de procedure penale seront etudiees dans un prochain document de 
travail de la Commission et fonneront une partie distincte de ce code. 

Le paragraphe 50(2) se passe quant a lui d 'explications. Pour une analyse plus 
poussee de la question de la renonciation, on se reportera au commentaire afferent a 
l'article 45. 

Aide aux fouilles 
et aux 
perquisitions 

COMMENTAIRE 

51. L'agent de la paix qui effectue une fouiIIe ou une per
quisition peut obtenir I'aide de toute personne s'i1 est ronde it 
croire que cela est necessaire it I'efficacite de I'operation. 

Rapport nO 24, par. 11 (2) 

Dans certains cas, I'aide d'un particulier (par exemple, un comptable pour les per
quisitions relatives a un crime economique complexe) peut fnvoriser I 'efficncite de 
I 'operation tout en limitant l'atteinte aux droits individuels. L'articJe 51 ne modifie pas 
J'etat du droit8S

; it reconnalt clairement a I 'agent de In paix Ie pouvoir de requerir de 
I 'aide, a sa discretion et sans avoir a demander une autorisation speciale ou supplemen
tnire, s'il est fonde a croire que cela est necessaire. 

Le projet de code penal de la Commission n'oblige neanmoins pas les citoyens a 
apporter leur concours a l'execution des perquisitions86

• Par voie de consequence, Ia 
personne qui refuse ou omet d'aider un agent de la paix a effectuer une perquisition ne 
saurait etre inculpee du crime d'entrave prevu a ce code87

• 

Sommation 
d'ouvrir 

COMMENTAIRE 

52. Avant d'entrer dans un lieu prive oil iI est auto rise it 
perquisitionner, Pagent de la paix informe ('occupant de sa 
qualite et du but de sa presence, Ie somme de Ie laisser entrer 
et lui accorde un delai raisonnable pour ce faire. II est dispense 
de ces formalites s'iJ croit pour des motifs raisonnables que 
cela entrainerait la perte ou la destruction d'une chose saisissa
ble it I'egard de laquel\e la perquisition est autorisee, ou 
mettrait en danger la vie ou la securite de quelque personne. 

Rapport nO 24, par. 27(1) et (2) 

L'article 52, qui oblige \'agent de la paix a declarer Ie but de sa presence et it 
sommer I'occupant de lui ouvrir, reprend la regIe de common law sur les perquisitions 

85. Voir I'arret R. c. Strachall, [1988) 2 R.C.S. 980. 

86. Par contre, chacun est tenu, sur la demande d'un agent public, de prendre des mesures raisonnables pour 
I'aider a effectuer une arrestation dans I'execution de ses fonctions. Voir Ie rapport nO 31, rec. 25(3). 

87. Rapport nO 31, rec. 25(1) et pp. 132-133. 
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dans les maisons d'habitation, en lui donnant une portee plus largess. A notre sens, il 
est legitime d'etendre cette protection de I'intimite de la vie privee a tous les lieux 
prives (y compris, par exemple, les bureaux8~), sans la limiter aux residences. Quant a 
la disposition obligeant I'agent de la paix a accorder un delai raisonnable a I'occupant, 
eUe va de pair avec l'exigence de la sommation. 

L'agent est toutefois dispense d'accomplir ces formalites dans les cas OU des inte
rets superieurs sont en jeu90

• Ainsi, lorsque la sommation est inutile ou que l'occupant 
n 'y obtempere pas dans un delai raisonnable, Ie recours a la force est autorise pour 
entrer dans les lieux. La force autorisee en de telles circonstances est determinee par les 
dispositions du paragraphe 23(1) du projet de code criminel de la Commission91

• 

Dans Ie domaine de la lutte contre les stupefiants, on aura sans doute fn!quemment 
recours a cette dispense. Mais les criteres qui la regissent sont Ie reflet d'une approche 
differente et plus rationnelIe, par rapport a celIe qui so us-tend actuellement I 'article 14 
de la Loi sllr les stupejiants, ainsi que Ie paragraphe 42(5) et I'article 51 de la Loi SUI" 

les aliments et drogues. Ces dispositions autorisent en effet I 'agent de la paix, sans 
pn!avis ni sommation, a forcer l'entree des lieux et a fracturer virtuellement tout objet 
s'y trouvant, lorsqu'il perquisitionne en vue de trouver des stupefiants ou des drogues. 

Opposition 

Procedure 11 
suivre 

53. (1) Nul agent de la paix ne pcut examiner ou SaISlr 
une chose, ni examiner des renseignements contenus dans une 
chose, s'il est au fait de I'existence possible d'un privilege rela
tif a cette chose ou aces renseignements, sans donner aux inte
resses une occasion raisonnable de formuler une opposition 
fondee sur ce privilege; est egalement visee par cette interdic
tion toute personne qui aide I'agent de la paix. 

Rapport nO 27, rec. 3(5) 
Code criminel, par. 488.1 (8) 

(2) Lorsqu'un privilege est invoque, l'agent de la paix, 
sans examiner la chose ou les renseignements, ni les photogra
phier ou en faire faire de copies, procede a la saisie de I'une 
des deux fa<;ons suivantes : 

a) iI retire a quiconque la possibilite de disposer de la 
chose, et prend les mesures necessaires pour cmpecher que 
la chose ou les renseignements y contenus fassent I'objet de 
quelque examen ou action; 

88. Semayne's Case (1604),5 Co. Rep. 91n, p. 91b; lVah Kif! c. Cuddy (1914), 23 C.C.C. 383 (C.A. Alb.); 
R. c. Lalllb:v, [1986] J R.C.S. 145; Eccles c. Bourque, [1975] 2 R.C.S. 739. 

89. Voir R. c. Rao (1984),40 C.R. (3d) (C.A. Ont.), Ie juge Martin, pp. 32·33. 

90. Voir Eccles c. Bourque. et lVah Kie c. Cuddy, preCileS, no Ie 88. 

9!. Voir Ie rapport nO 31, p. 199 ct rec. 3(13)0), pp. 43-45. N'cngage pas sa responsabilite penale, aux lemles 
du paragraphc 23( I) du projet de code criminel de la Commission, la personne qui, «accomplissant un fait 
prescrit ou autorise par une loi federale ou provinciale, fait usage 11 celte fin d'une force raisol1nable et 
necessaire dans les circonstances, pourvu que Ie recours 11 la force ne soit pas destine 11 tuer autrui ou 11 
lui infliger des blessures graves.» 
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Gardien de Itt 
chose saisie 

COMMENTAIRE 

b) il prend possession de la chose~ en fait un paquet qu'il 
scelIe et identifie convenablement, et qu'it contie it la garde 
du sherif du district judiciaire ou du comte ou la saisie a 
ete effectuee ou, s~il existe entre I'agent et la personne qui 
invoque Ie privilege une entente ecrite designant une per
sonne qui agira en quaJitC de gardien, it la garde de cette 
derniere. 

Rapport nO 27, rec. 3(5) 
Code crimil1!!l, pur. 488.1(2) 

(3) Pour l'appIication de la partie VII (Les privileges ell 
matiere de saisie), est tenu pour Ie gardien de la chose saisie, 
l'agent de la paix qui saisit la chose en retirant it quiconque la 
possibilite d'en disposer, ou encore la personne ou Ie sherif it la 
garde duquel Ie paquet est con tie. 

L'article 53 enonce les formalites generales de la saisie de biens a l'egard desquels 
une opposition fondee sur un privilege est susceptible d'etre formulee. II s'agit de veil
ler au respect de ce privilege tout en nuisant Ie moins possible it l'exercice du pouvoir 
de saisie. 

Le paragraphe 53(1) reprend les dispositions du paragraphe 488.1 (8) du Code cri
minel actuel, mais leur donne une portee plus large. En effet, les dispOSitions en vigueur 
s'appliquent uniquement lorsqu'il s'agit d'examiner, de copier ou de saisir des docu
ments en possession d'un avocat qui invoque Ie privilege des communications entre 
client et avocat pour un client nommement designe. Dans Ie cas de I 'article 53, iI suffit 
en revanche que I'agent sache qu'un privilege est susceptible d'etre invoque par que!
que personne a propos d'une chose ou d'un renseignement enregistre sur elle, peu im
porte qui Ia detient. Grace it cette nouvelle redaction, les fonnalites speciales du 
paragraphe 53(2) protegent tous les objets et types de renseignements a I'egard desquels 
un privilege peut etre invoque. 

On trouve au paragraphe 53(2) les formalites applicables lorsqu'un privilege est 
invoque au sujet d'une chose que l'agent de la paix s'apprete a saisir. La procedure de 
mise sous scenes a ete con9ue de fa90n a empecher la violation du privilege avant qu'i1 
ait pu etre statue sur sa validite. L 'alinea 53(2)a) conceme les choses qui ne peuvent 
materiellement etre placees dans un paquet scelle. D'autre part, nous avons repris pour 
I 'essentiel, a l'alinea a), les fonnalites prevues a I 'actuel paragraphe 488.1(2) du Code 
criminel. 

La partie VII (Les privileges ell matiere de saisie) decrit les modalites suivant les
quelles I 'opposition fondee sur un privilege est entendue et tranchee. Elle prevoit aussi 
la fa90n de disposer des choses saisies apres qu'une decision a ete rendue sur Ie bien
fonde de I'opposition. (En ce moment, leur sort est regIe par les paragraphes (3) it (11) 
de I'article 488.1 du Code criminel.) 
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Restitution des 
annes saisies 

Remise a un 
agent de ltl pail( 

COMMENTAIRE 

54. (1) L'agent de la paix qui, au cours d'une fouille pre
ventive, saisit une chose qu'iI tient pour une arme ou un instru
ment susceptible de faciliter I'evasion, fait restituer ceUe chose 
it la personne it qui elle a ete saisie des que eel a est materielle
ment possible et ne pose aucun risque, it moins que la saisie ou 
la retention n'en soit par ailleurs autorisee. 

(2) La personne autre qu'un agent de la paix qui, au cours 
d'une fouille preventive, saisit une chose qu'elle tient pour une 
arme ou un instrument susceptible de f'aciliter I'evasion, remet 
cette chose it un agent de la paix, des que cela est materielle
ment possible, pour qu'iI en dispose conformement au para
graphe (1). 

L'article 54 prevoit un mecanisme simple pour la restitution des objets saisis tem
porairement lors d'une fouille preventive pratiquee par un agent de lat paix ou un simple 
citoyen, En effet, lorsque des choses ont ete saisies simplement par precaution (par 
exemple, une lime a ongles pourvue d'un bout effile peut presenter un danger), la ne
cessite de les conserver disparaft normalement lorsque la personne est relfichee ou que 

, d' g, tout rIsque a Isparu-, 

92, En fait, it s'agi~sait d'eviter que tout ce qui est enleve 11 une personne au moment d'une fouitle preventive 
soil considere comme une chose saisie ne pouvant etre rcstituee qu'en conformite avec les dispositions de 
la partie VI (La disposition des choses saisies), 
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PARTIE III 

LA RECHERCHE D'INDICES SUR LES PERSONNES 

Textes a I' origine de la partie III 

PUBLICATIONS DE LA CRD 

Les methodes d'investigation scientijiqlles, Document de travail nO 34 (1984) 

Les techniques d'investigation policiere et les droits de la personne, Rapport n° 25 
(1985) 

La classification des infractions, Document de travail n° 54 (1986) 
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OBSERVATIONS PRELIMINAIRES 

Le regime etabli a la partie III porte sur certaines techniques d'investigation, non 
regies par quelque autre partie du present code, qui consistent a chercher des indices 
sur la personne meme du suspect ou de I'accuse, ou avec son concours direct. II s'agit 
de techniques, aux tennes de I'article 55, «utilisee[s), par un agent de la paix ou a sa 
demande, afin d'obtenir des indices ou des renseignements concernant l'imputabilite 
d'un crime a une personne, et qui suppose[nt) un contact physique avec cette personne 
ou sa participation consciente». Sont notamment vises des procedes aussi differents que 
la recherche de signes caracteristiques sur Ie corps d'une personne, Ie prelevement 
d'empreintes dentaires, Ie prelevement de cheveux ou de sang, Ie recours a des tests de 
perfonnance physique. Cette partie ne s'applique pas, com me Ie precise l'article 55, 
«aux techniques d'investigation consistant uniquement dans I'interrogataire, la fouille 
corporelle pratiquee sous Ie regime de la partie II (Les fouilles, les perquisitiol1s el les 
saisies) ou Ie prelevement d'echantillons d'haleine ou de sang effectue sous Ie regime 
de Ia partie IV (Le depistage de l' etat aicooliqlle chez les condllctellrs)>>. 

Seuies quelques-unes des techniques d'investigation visees par Ia presente partie 
font a I'heure actuelle I'objet de dispositions legislatives claires en droit canadien. Et 
leur application repose dans bien des cas sur la collaboration involontaire de sujets par
fois mal renseignes, ou encore sur l'ingeniosite des enqueteurs. Dans quels cas peut-on 
y recourir? Selon quelles fonnalites devraient-elles etre appJiquees? Quels sont les 
droits et obligations des sujets? II n 'existe aucun texte de loi reglementant de fa90n 
nette et globale ces questions. 

La common law n'est pas plus eclairante. Par exemple, it n'existe en droit canadien 
aucune regIe (legislative au autre) prevoyant la delivrance d'un mandat qui autoriserait 
Ie recours a la chirurgie pour extraire du corps d'une personne un element de preuve93

; 

quant au prelevement d'un echantillon du sang d'un suspect sans son consentement ou 
sans autorisation legale specifique, les tribunaux y ont vu une perquisition et une saisie 
abusives94

; et la jurisprudence n 'est pas fixee sur Ie point de savoir si Ie prelevement de 
cheveux est possible au cours d'une fouille pratiquee a I'occasion d'une arrestation95

• 

D'autres questions encore demeurent empreintes d'incertitude : par exemple, l'etendue 
exacte du pouvoir des policiers concernant Ie prelevement de substances corporelles ou 
I'extraction de substances dissimulees dans Ie corps, la mesure dans laquelle les pou
voirs d'arrestation et d'enquete emportent Ie pouvoir de soumettre une personne par la 

93. Re Laporte alld The Queell (1972), 8 C.C.C. (2d) 343 (B.R. Qc). 

94. R. c. Pohorets!.y, [1987] ) R.C.S. 383. 
95. Voir R. c. Aldertoll (1985), 44 C.R. (3d) 254 (C.A. Ont.); R. c. Legere (1988), 43 C.C.C. (3d) 502 

(C.A. N.-B.). 
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force a l'application de techniques d'investigation%, les consequences de l'omission ou 
du refus de collaborer avec les enqueteurs97

• 

A cause de cette absence de reglementation et de cette incertitude, les poursuivants 
doivent malheureusement, lorsqu'ils veulent produire des elements de preuve decoulant 
de l'utilisation de certaines techniques d'investigation, s'en remettre au principe de 
common law suivant lequel les elements de preuve pertinents, me me illegalement obte
nus, sont a priori recevables. Or, a notre avis, il est preferable en matiere penale que 
l'admission des elements de preuve soit subordonnee a leur legalite au regard de ['ob
servation de regles c1aires. 

Notre regime repond aux objectifs suivants : (1) favoriser la cerlitude, Ia clarte, Ia 
coherence et l'accessibilite du droit, tant pour les enqueteurs que pour Ies suspects et Ie 
grand public; (2) reconnaitre la legitimite d'un certain nombre de techniques modernes 
relevant de Ia criminalistique et en reglementer I'application; (3) susciter un juste equi
libre entre droits individuels et interets de I 'Etat, dans Ie respect de la lettre et de ['es
prit de la Charte CGnadienne des droits et libertes (art. 8)98. Tout en maintenant et en 
favorisant I'efficacite des enquetes criminelles et de l'application de la loi, nous avons 
voulu instaurer des principes fondes sur la notion de moderation, limiter Ie plus possible 
I 'attribution inutile de pouvoirs discretionnaires aux policiers et enfin, garantir I 'equite, 
I 'egalite et Ie respect des prescriptions de la loi de la part des personnes chargees de 
son application. 

Voici, resumee a grands traits, ['approche que nous avons adoptee: 

(1) A une exception pres, to utes les techniques d'investigation visees par la pre
sente partie peuvent etre appliquees par un agent de la paix (ou a sa demande) 
si Ie sujet y consent. Des conditions precises sont fixees quant a la validite du 
consentement. 

(2) Certaines techniques peuvent etre utilisees sans Ie consentement du sujet, si un 
mandat l'autorise. Les formalites et conditions applicables a I 'obtention des 
mandats sont clairement definies. 

(3) A ['exception de la radiographie et de ['ultrasonographie, les techniques a 
l'egard desquelles il serait normalement possible d'obtenir un mandat peuvent 

96. Le droit est confus sur la possibilite de forcer un suspect ii participer 11 une seance d'identification. Voir 
I'arret Marcollx et Solomon c. La Reine, [19761 I R.C.S. 763. II faut cependant tenir compte de la 
rt!cen!e decision de la Cour supreme dans]' affaire R. c. Ross, [1989] I R.C.S. 3. II a ete decide que Ie 
fait d'exiger d'un suspect qu'iI participe a une seance d'identification, 10rsqu'iI a auparavant manifes!e 
Ie desir de consulter un avoca!, est une violation de la Charte, et les elements de preuve ainsi obtenus 
doiven! etre ecartes. Voir egalement Roo c. Beare; R. c. Higgills, [1988] 2 R.C.S. 387; suivant cet arret, 
les dispositions legislatives obligeant les personnes inculpees d'une infraction mais non encore condam
nees a se soumettre 11 Ja prise d'emprein!es digitales ne sont pas contraires 11 la Charte. En ohiter, 
p. 404, on reconnait aux policiers un pouvoir tres large, soit celui de devetir Ie suspect, apres une arres
tation, et d'examiner son corps pour y deceler des signes distinctifs. 

97. Voir les observations et la jurisprudence citee dans Ie document de travail nO 34, pp. 63-66. 

98. On trouvera dans Ie rapport nO 25, pp. 15-24, des observations detail lees sur les rapports entre Ie regime 
ici propose et la Charte (notamment en ce qui a trait au droit de ne pas etre contraint 11 temoigner contre 
soi-meme, 11 la presomption d'innocence, 11 la securite de la personne, aux fouilIes, perquisitions et sai
sies abusives et aux chiltiments cruels et inusites). 
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etre appliquees sans Ie consentement du sujet et sans mandat dans Ies cas d'ur
gence (qui sont definis). 

(4) Aucun mandat ne peut etre delivre pour l'administration «d'une drogue desti
nee a modifier I 'humeur, Ies inhibitions, Ie jugement ou la pensee»; et nul ne 
peut consentir a I'administration d'une telJe drogue (pour reprendre les tennes 
du paragraphe 55(1) «par un agent de la paix ou a sa demande, afin d'obtenir 
des indices ou des renseignements concernant l'imputabilite d'un crime a 
[cette] personne». 

(5) Certaines techniques consistant dans l'examen de la surface du corps (a I'ex
ception des parties designees) peuvent etre appJiquees sans consentement ni 
mandat, lorsque Ie sujet a ete arrete pour un crime punissable d'une peine 
d'emprisonnement de plus de deux ans. 

(6) Les suspects et accuses peuvent utiliser pour leur propre compte toute techni
que d'investigation. Ce regime ne reglemente d'aucune fa90n Ie recours a de 
telles methodes par la defense. 

CHAPITRE PREMIER 
CHAMP D' APPLICATION 

Application 55. (1) La presente partie s'appJique it toute technique 
d'investigation utilisee, par un agent de la paix ou it sa de
mande, afin d'obtenir des indices ou des renseignements 
concernant I'imputabilite d'un crime it une personne, et qui 
suppose un contact physique avec cette personne ou sa partici
pation consciente. 

Exception 

COMMENTAIRE 

(2) Elle ne s'appJique pas aux techniques d'investigation 
consistant uniquement dans I'interrogatoire, la fouille cor po
relle pratiquee so us Ie regime de Ia partie II (Les jouilles, les 
perquisitions et les saisies) ou Ie prelevement d 'echantillons 
d'haleine ou de sang effcctue so us Ie regime de la partie IV (Le 
depistage de i'etat alcoolique chez les condllcteurs). 

Rapport nO 25, ree. I 

L'article 55 precise queUes techniques d'investigation sont regies par la presente 
partie. D'emblee, Ie paragraphe (1) enonce que celJe-ci vise uniquement Ies techniques 
utili sees par un agent de la paix ou a sa demande. Sont donc exclues du champ d'ap
plication de ces dispositions les techniques appliquees ala demande de I'avocat du sus
pect ou de I'accuse, par exemple. En outre - comme l'indique Ie terme «investiga
tion» -, on ne vise que les techniques utilisees avant toute decision judiciaire sur Ia 
culpabilite. Cette partie ne concerne pas, par exemple, Ie recours a des fouilles ou 
techniques d'identification dans les prisons, apres la condamnation. Car dans ce cas, Ie 
but n'est pas «d'obtenir des indices ou des renseignements concernant I'imputabilite 

62 



d'un crime a une personne». La meme conclusion s'impose pour les techniques ou ana
lyses repondant a un objectif medical (bien que certains actes relevant de cette partie 
puissent d'une certaine fa90n presenter un caractere medical). 

Le paragraphe (l) etablit clairement que les contacts avec les victimes ou les te
moins, pour les fins d'une enquete, ne sont pas vises. 11 est seulement question ici des 
techniques dont l'utilisation suppose un contact physique avec Ie suspect, ou sa partici
pation consciente. L'emploi du tem1e «participation consciente» exclut par ailleurs les 
techniques appliquees clandestinement ou au moyen de stratagemes, 10rsqu'i1 n'y a pas 
de contact physique avec Ia personne visee. 

En interpretant Ie paragraphe (I) hors contexte et a la lettre, on pourrait conclure 
que cette partie s'applique a plusieurs autres techniques d'investigation regies par d'au
tres dispositions de notre code, par exemple les perquisitions ou encore les interroga
toires. Aussi Ie paragraphe (2) precise-toil, au moyen d'exclusions expresses, Ie champ 
d'application des regles ici enoncees. 

Demandeur et 
nature du mandat 

CHAPITRE II 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION EN VERTU D'UN MANDAT 

SECTION I 
DEMANDE DE MANDAT 

56. L'agent de la paix peut demander un mandat autori
sant l'application d'une ou plusieurs des techniques d'investiga
tion enumerees ci-dessous : 

a) \'examen visuel de la surface du corps d'une personnej 

b) l'examen visuel des orifices corporels d'une personne, 
ainsi que la recherche, I'extraction et la saisie de to ute 
chose saisissable dissimulee dans un orifice corporel; 

c) Ie prelevement d'empreintes de toute partie externe du 
corps d'une personne; 

d) Ie prelevement d'empreintes dentaires sur une per
sonne; 

e) Ie prelevement de cheveux sur une personnej 

J) Ie preliwement de rognures ou de raelures sur les ongles 
des doigts ou des orteils d'une personnej 

g) Ie prelevement de residus ou de substances sur la sur
face du corps d'une personne, par lavage ou encore au 
moyen de tampons ou d'adhesifsj 

h) Ie prelevement d'echantillons de salive dans la bouche 
d'une personne, au moyen d'un tampon ou autrement, 
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COMMENTAIRE 

dans un but autre que celui de deceler la presence de dro
gues ou d'alcoolj 

i) I'examen physique d'une personne par un medecinj 

j) I'examen d'une personne au moyen de la radiographie 
ou de I'ultrasonographie. 

Rapport nO 25, rec. 4 

Dans Ie rapport n° 2599
, nous avions reparti les techniques d'investigation en trois 

gran des categories: celles qui etaient totalement interdites; celles qui ne pouvaient etre 
utilisees qu'avec Ie consentement de la personne visee; celles a l'egard desquelles il 
etait possible d'obtenir une autorisation judiciaire, et dont l'application, en cas d'ur
gence, ne necessitait ni Ie consentement de la personne visee ni I'obtention d'une auto
risation judiciaire. Mais apres les consultations sur Ie rapport nO 25, nous avons decide 
d'ajouter au regime propose un pouvoir limite de recourir a certaines techniques d'in
vestigation a I'occasion d'une arrestation, sans necessite d'obtenir un mandat ni Ie 
consentement de l'interesse1oo• On nous a aussi convaincus de permettre l'utilisation, 
subordonnee a l'obtention d'un mandat ou du consentement, d'un certain nombre de 
techniques jusque-Ia inc1uses dans la categorie «interdiction absolue1o,». 

L'administration de drogues destinees a modifier I'humeur, les inhibitions, Ie juge
ment ou la pensce - ou ayant notoirement cet effet - demeure la seule technique dont 
nous recommandions l'interdiction pure et simplelO2

• Cette interdiction decoule indirec
tement du fait que la technique en question ne peut etre appliquee avec Ie consentement 
du sujet (art. 73), et ne figure pas non plus dans la liste de celles a l'egard desquelles 
un mandat peut etre obtenu (art. 56). Enfin, une technique dont nous recommandions au 
depart I'interdiction - soit I'examen effectue au moyen de la radiographie ou de I'ul
trasonographie (al. 56j)) - peut maintenant faire I'objet d'une autorisation judiciaire, 
pourvu que son utilisation ne presente aucun risque pour la sante ou la securite de la 
personne visee. 

Les techniques dont l'application est susceptible d'etre autorisee par mandat sont 
celles qui visent l'obtention de «preuves materielles» (au sens OU la Cour supreme du 
Canada a employe cette expression dans l'arret Collins I03

). Dans chaque cas, nous 
avons mis dans la balance l'atteinte aux droits individuels avec la force probante even
tuelle des elements de preuve susceptibles d'etre obtenus. 

Aux termes de l'artic1e 56, seul I'agent de la paix peut demander un mandat auto
risant Ie recours a une technique d'investigation. II s'agit la d'une difference par rapport 
aux regles regissant la demande de mandat de perquisition. 

99. Recommandations 2, 3 et 6. 

100. Voir l'article 72 et Ie commentaire qui I'accompagne. 

IOJ. Voir l'article 73 et Ie commentaire qui I'accompagne. 

102. Voir Ie commentaire relatif 11 I'article 73. 

103. R. c. Collins, prt!cite, note 31, p. 284. 
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Demande en 
personne ou par 
telephone 

Mode de 
presentation 

Forme de la 
demande ecrite 

COMMENTAIRE 

57. (1) La demande est presentee en personne. Toutefois, 
elle peut aussi I'etre par telephone ou it I'aide d'un autre 
moyen de telecommunication, s'iI est materiellement impossible 
au demandeur de se presenter en personne. 

(2) La demande est presentee uniIateralement, it huis c10s 
et sous serment, de vive voix ou par ecrit. 

(3) La demande presentee par ecrit do it I'etre selon la for
mule prescrite. 

Les articles 57 a 59 enoncent les formalites de base relatives a I'obtention de ce 
type de mandat (il faut aussi se reporter aux dispositions de Ia partie I). 

La redaction de l'article 57 indique que c'est normalement en personne que Ia de
mande de mandat sera presentee (comme dans Ie cas des fouilles et perquisitions). lei 
encore, elle pourra toutefois l'etre par telephone ou a I'aide d'un autre moyen de tele
communication s'il est materiellement impossible au demandeur de proceder autrement. 

Comme pour les autres mandats prevus ~u present code, Ia demande sera faite de 
vive voix ou par ecrit, unilat1eralement, a huis clos et so us serment, et, dans Ie cas d'une 
demande ecrite, selon Ia fOfliiule prescrite. 

Competence, 
demande en 
personne 

Competence, 
demande par 
telephone 

COMMENTAIRE 

58. (1) La demande presentee en personne est adressee it 
un juge de paix du district judiciaire ou est cense avoir He 
commis ie crime ou de celui ou Ie mandat doit etre execute. 

(2) La demande faite par telephone ou it l'aide d'un autre 
moyen de telecommunication est presentee it un juge de paix 
designe par Ie juge en chef de la Cour criminelle pour exercer 
cette fonction. 

L'article 58 est identique a I'article 23 (demande de mandat de perquisition). Sui
vant Ie paragraphe (1), il doit exister un lien tangible entre l'enquete et Ie district judi
ciaire ou la demande est presentee. Excepte cette exigence, I'agent de la paix a toute 
latitude quant au choix du lieu. 

Le paragraphe (2) n'impose aucune obligation ace chapitre pour la demande faite 
par telephone ou a I'aide d'un autre moyen de telecommunication; c'est la regIe pour 
to utes les demandes de ce type faites en vertu de notre code. 

Contenu de la 
demande 

59. La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu ~t la date oil elle est presentee; 
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COMMENTAIRE 

c) Ie crime faisant ('objet de l'enquete; 

d) la personne qui doit etre soumise a ('application de la 
technique d'investigation; 

e) Ie cas echeant, Ie fait que la personne a eM arretee, in
cui pee ou a re~u une citation a comparaitre, relativement 
au crime faisant l'objet de l'enquete; 

J) la technique d'investigation devant etre appliquee; 

g) les motifs pour lesquels Ie demandeur croit que l'appli
cation de la technique fournira un indice probant relatif it 
l'implication de la personne dans Ie crime en question et 
qu'il est materiellement impossible d'obtenir cet indice par 
des moyens moins attentatoires a la dignite de la personne; 

h) s'i! s'agit d'une demande de mandat autorisant l'exa
men de la personne au moyen de la radiographie ou de 
l'ultrasonographie, les motifs pour lesquels Ie demandeur 
croit que cet examen ne risque pas de mettre en danger la 
vie ou la sante du sujet; 

i) la Iiste de toutes les demandes de mandat qui, it la 
connaissance du demandeur, ont deja ete presentees relati
vement a la meme personne et dans Ie cadre de la meme 
enquete ou d'une enquete connexe, avec la date de chacune 
d'entre elles, Ie nom du juge de paix saisi et l'indication 
qu'elle a ete retiree, rejetee ou accueillie, selon Ie cas; 

j) Ie nom d'une personne qui, de l'avis du demandeur, est 
competente, de par sa formation ou son experience, pour 
I'application de la technique en cause, ou Ie nom d'une ca
tegorie de personnes repondant a ce critere; 

k) Ie cas echeant, et a condition que la demande soit pre
sentee en personne, Ies motifs sur Iesquels Ie demandeur se 
fonde pour croire qu'il est necessaire que Ie mandat puisse 
etre execute plus de dix jours apres sa delivrance; 

l) dans Ie cas d'une demande presentee par telephone ou it 
l'aide d'un autre moyen de telecommunication, les circon
stances en raison desquelles iI est materiellement impossi
ble au demandeur de se presenter en personne devant un 
juge de paix. 

Pour les memes raisons que Ie contenu obligatoire des demandes de mandat de 
perquisition a ete dMini avec precision, I'article 59 enumere les elements que doit COffi

porter la demande de mandat autorisant Ie recours a une technique d'investigation. lei 
encore, nous avons separe nettement les renseignements touchant Ie fond et ceux tou
chant la preuve, comme a l'article 24 en matiere de fouilles, perquisitions et saisies. 
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Les alineas 59i), i), k) et l) portent sur des renseignements qui viennent completer 
les elements de fond ou de preuve que comportent les demandes relatives aux mandats 
traites dans cette partie. II s'agit notamment du nom de la personne ou categorie de 
personnes jugee competente pour l'application de la technique, des motifs pour lesquels 
Ie demandeur veut obtenir, Ie cas echeant, un delai d'execution plus long que Ie delai 
normal, et des motifs justifiant la presentation de la demande par telephone ou 11 l'aide 
d'un autre moyen de telecommunication. Ces indications s'ajoulent aux autres elements 
exiges, sur Ie plan de la forme, aux alineas 59a) 11 c). 

Les alineas d) 11 g) enoncent les renseignements que la demande doit com porter sur 
les plans du fond et de la preuve, notamment : la designation de la personne visee, Ie 
fait, Ie cas echeant, qu 'elle a ete arn~tee, inculpee ou a regu une citation 11 comparaitre 
relativement au crime faisant I'objet de I'enquete, la technique devant etre appliquee et 
les motifs pour lesquels Ie demandeur crait que son application foumira un indice quant 
11 l'implication de la personne dans Ie crime et qu'il est materiellement impossible de 
recourir 11 une methode moins attentatoire a la dignite de la personne pour I'obtenir. 

L'alinea h) ajoute un element tout a fait particulier, relatif a la preuve, dont il faut 
tenir compte lorsqu'on veut recourir 11 la radiographie ou 11 l'ultrasonographie : l'obli
gation d'indiquer les motifs pour lesquels on crait que cela ne risque pas de mettre en 
danger la vie ou la sante du sujet. Cette disposition decoule du sous-alinea 60( I )h)(iii), 
suivant lequel Ie juge de paix doit etre convaincu de l'absence de tel risque avant d'ac
ceder 11 Ia demande. 

En indiquant c1airement tous les elements que doit comporter Ia demande, nous 
voulons faire en sorte que Ie recours 11 des techniques d'investigation ne soit autorise 
que lorsqu'il s'avere raisonnable, necessaire et expressement justifie. Ainsi, Ia demande 
dfiment remplie constituera Ie fondement objectif de la decision; elle sera versee au 
dossier, d'ou la possibilite d'un contr61e uiterieur. 

Motifs justifiant 
la delivrance 

SECTION II 
DELIVRANCE DU MANDAT 

60. (1) Le juge de paix saisi d'une demande it cet effet 
peut decerner un mandat autorisant I'application d'une techni
que d'investigation enumeree it I'article S6 si les conditions sui
vantes sont reunies : 

a) la personne qui doit etre sou mise it I'application de cette 
technique a He inculpee d'un crime punissable d'une peine 
d'emprisonnement de plus de deux ans, ou elle a He arrc
tee ou a re~u une citation it comparaitre relativement it un 
tel crime; 

b) Ie juge de paix est convaincu qu'i1 existe des motifs rai
sonnables de croire : 
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Motifs 
suppli!mentaires, 
demande par 
telephone 

COMMENTAIRE 

(i) que I'application de la technique fournira un indice 
probant concernant I'implication de cette personne dans 
Ie crime, 
(ii) qu'i1 est materiellement impossible d'obtenir cet in
dice par des moyens moins attentatoires it la dignite de 
la personne, 

Rapport nO 25, rec. 5 

(iii) dans Ie cas d'une demande de mandat autorisant 
I'examen de Ia personne au moyen de la radiographie ou 
de I'ultrasonographie, que cet exam en ne risque pas de 
mettre en dangt!r la vie ou la sante du sujet. 

(2) Dans Ie cas d'une demande presentee par tt~lephone ou 
it l'aide d'un autre moyen de telecommunication, Ie juge de 
paix refuse la delivrance du mandat s'i1 n'est pas en outre 
convaincu de I'existence de motifs raisonnables de croire qu'i1 
est materiellement impossible au demandeur de se presenter en 
personne devant un juge de paix. 

L'articIe 60 fixe Ies conditions devant etre reunies pour la delivrance d'un mandat. 
L'alinea (1)a) vise a empecher que des arteintes a l'integrite corporelle du type de 
celles enumerees a l'article 56 puissent etre autorisees a i'egard d'infractions de gravite 
relativement mineure - et cela, au nom du principe de la moderation. L'exigence de 
motifs justifiant une arrestation, une inculpation ou une citation a comparailre constitue 
une protection essentielle contre les atteintes injustifiees a la liberte ou a la securite de 
la personne. 

Les dispositions de I'alinea b) traduisent notre volonte de faire obstacle ~ux at
teintes abusives a Ia liberte individuelle, de garantir la securite de la personne et de 
promouvoir Ie respect du principe de Ia moderation. 

Les dispositions du paragraphe (2), identiques a celles de l'article 26 (fouilles, per
quisitions et saisies), tiennent au caractere exceptionnel du telemandat et a l'objectif 
auquel il repond. 

Conditions 
d'execution 

COMMENTAIRE 

61. Le juge de paix qui decerne un mandat peut y fixer 
to utes conditions qu'i1 juge opportunes quant it son execution. 

L'articIe 61 coruere au juge de paix Ie pouvoir de fixer des conditions quant a 
l'execution du mandat. La necessite de Ie faire pourra se manifester au cours de l'en
quete approfondie susceptible d'etre menee au sujet de la demande104

• Le juge de paix 

104. Ce pouvoir est semblable a celui qui est confere au juge de paix pour la delivrance des mandats de 
perquisition : voir ranicle 27 et Ie commentaire qui l'accompagne. 
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estimera peut-etre souhaitable d'imposer des conditions quant it la personne ou catego
rie de personnes it qui sera confh!e 1'application de la technique, ou encore voudra pre
ciseI' que la technique doit eire appliquee par une personne elu meme sexe que Ie sujet, 
etc. 

Fonne du mundat 

COMMENTAIRE 

62. Le mandat est redige selon la formule prescrite et 
porte la signature du juge de paix qui Ie delivre. 

Les dispositions des articles 62 et 63 repondent it un objectif de precision (objectif 
poursuivi dans les autres parties du present code). II s'agit ici de veiller it ce que Ie 
mandat autorisant une atteintc it l'intimite ou a la securite d'une personne soit empreint 
de precision et puisse facilement etre compris par toutes les parties en cause. II faut 
uussi eviter les variations, d'un district a l'autre, sur Ie plan de la fonne com me celui 
du fond. En derniere analyse, ces dispositions visent d'une part a favoriser i'equite et 
l'accessibilite, d'autre part a empecher les atteintes abusives ou inutiles a des droits 
fondamentaux. Comme pour les autres mandats prevus au present code, on exige 1'uti
Iisation de la fonnule prescrite. Les renseignements devant figurer dans Ie mandat ne 
necessitent pas d' explications. 

L'article 69 exige la remise d'une copie du mandat a la personne visee, generale
ment avant qu'elle soit soumise a I'application d'une technique d'investigation. Les 
agents de la paix comme Ie sujet disposent done d 'un document qui indique clairement 
ce qui peut et ce qui doit etre fait; on limite ainsi les risques d'abus et d'interpretations 
erronees (qui exiSlent dans tous les cas ou l'etendue d'un pouvoir demeure vague)105. 

Contenu du 
mundat 

COMMENTAIRE 

63. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant I'objet de I'enquete; 

c) la personne qui doit etre sou mise a I'application de la 
technique d'investigation; 

cI) la technique d'investigation devant etre appliquee; 

e) les conditions flxees, Ie cas echeant, pour son execution; 

j) la date oil if expire s'it n'est pas execute; 

g) Ie lieu et la date oil it est delivre; 

It) Ie nom du juge de paix et son ressort. 

Voir Ie commentaire qui accompagne I'article 62. 

105. Voir Ie commentaire qui accompagne ranicle 40, 11 I'egard des fouilles et des perquisitions. 
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Demande en 
personne 

Abn!gement du 
delui 

Prolongation du 
delai 

COMMENTAIRE 

SECTION III 
EXPIRATION DU MANDAT 

64. (1) Le mandat decerne it la suite d'une demande pre
sentee en personne expire dix jours apres sa delivrance. 

(2) Le juge de paix peut fixer un delai plus court s'i1 est 
convaincu que ce delai est suffisant. 

(3) Le juge de paix peut fixer un delai de plus de dix 
jours, mais d'au plus vingt jours, s'i1 est convaincu qu'i1 existe 
des motifs raisonnables de croire que cela est necessaire. 

Nous avons deja souligne que, vu les objectifs de la precision et du caractere judi
ciaire de I 'operation, il faut une proximite temporelle raisonnable entre la delivrance du 
mandat de perquisition et son execution, celle-ci devant aussi avoir lieu dans des cir
constances correspondant essentiellement a cel\es qui ont incite Ie juge de paix a deli
vrer Ie mandat. Nos recherches nous ont par ailleurs permis de constater que les 
mandats portant une date d'expiration tendent a etre executes plus rapidement que les 
autres. Ces observations gardent toute leur importance et toute leur pertinence 10rsqu'i1 
s'agit de mandats autorisant Ie recours a des techniques d'investigation. II est normale
ment facile de proceder a I'application d'une telle technique dans Ie delai de dix jours 
fixe au present code pour I'execution des mandats de perquisition. C'est pourquoi I'on 
a retenu ce delai au paragraphe 64(1). Et comme dans Ie cas du mandat de perquisition, 
Ie juge de paix se voit conferer Ie pouvoir, en vertu des paragraphes (2) et (3), d'abre
ger Ie delai ou de Ie prolonger Uusqu'a un maximum de vingt jours). Pour decider s'i1 
y a lieu de fixer un delai plus long, il devra prendre en consideration les motifs invo
ques par Ie demandeur (exiges dans la demande par l'aIinea 59k». Comme pour Ie 
mandat de perquisition, Ie juge de paix a egalement la faculte d'abreger Ie delai de sa 
propre initiative. 

En precisant, a I'article 66, que Ie mandat expire au moment de son execution si 
elle a lieu avant Ia date d'expiration, no us avons voulu empecher la police de soumettre 
a plusieurs reprises une personne a I'application d'une technique d'investigation en 
s'appuyant sur une seule et meme autorisation. Si Ie mandat permet Ie recours a plu
sieurs techniques d'investigation, I'application de I'une d'elles ne provoque I'expiration 
du mandat qu'a I'egard de la technique en question. 

Mandat obtenu 
par telephone 

70 

65. Le mandat delivre it la suite d'une demande presen
tee par telephone ou it l'aide d'un autre moyen de telecommu
nication expire trois jours apres sa delivrance. 



COMMENTAIRE 

L'article 65 etablit, pour Ie mandat deceme par telephone ou a l'aide d'un autre 
moyen de telecommunication et autorisant I'application d'une technique d'investigation, 
un delai d'expiration identique a celui prevu a I'article 32 pour Ie telemandat en ma
tiere de fouilles et de perquisitions. On peut donc se reporter au commentaire qui ac
compagne cette disposition. 

Execution 

COMMENTAIRE 

66. Malgre la date d'echeance qui y est fixee, Ie mandat 
expire des que toutes les techniques d'investigation dont iI 
autorisait I'application ont ete appliquees. 

Voir Ie commentaire accompagnant I'article 64. 

Mandat non 
execute 

Depot 

COMMENTAIRE 

67. (1) Lorsque Ie mandat expire sans qu'aucune des 
techniques d'investigation qui y Haient autorisees ait He appli
quee, les raisons pour lesquelles iI n'a pas He execute sont 
notees sur une copie du mandat. 

(2) La copie est deposee, des que cela est materiellement 
possible, aupres du greffier du district judiciaire ou Ie mandat 
a ete delivre. 

Tout comme celles de l'articIe 34, relatives aux fouilles, perquisitions et saisies, les 
dispositions du paragraphe 67(l) visent a obliger les agents de la paix a rendre compte 
de leurs actes. Le paragraphe (2) complete les regles d'application generale concernant 
Ie depot des mandats etablies a I'article 13. 

Competence 

Remise d'une 
copie du mandat 

SECTION IV 
EXECUTION DU MANDAT 

68. Le mandat peut eire execute par tout agent de la paix 
de la province ou iI est delivre. 

69. Avant d'executer Ie mandat, ou des que cela est ma
teriellement possible, I'agent de la paix en remet une copie it la 
personne soumise it I'application de la technique d'investiga
tion. 
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COMMENTAIRE 

Cette regIe est semblable a celie qui est etablie a I 'alinea 40(1 )a), a I'egard des 
mandats autorisant les fouil1es corporelles. Comme nous I 'avons souligne dans Ie com
mentaire accompagnant cette disposition, i1 s'agit de faire en sorte que la personne 
sache (Ie plus tat possible) que !e recours a la technique d'investigalion a fait I'objet 
d'une autorisation judiciaire106

• On trouvera des precisions dans Ie commentaire relatif 
a I'alinea 40(1)a). 

Absence de 
I'original du 
mandat 

COMMENTAIRE 

SECTION V 
REGLE DE PREUVE EN CAS D' ABSENCE DE 

L'ORIGINAL DU MANDAT 

70. Dans toute procedure ou iI importe au tribunal d'etre 
convaincu que I'application d'une technique d'investigation a 
ete autorisee par un mandat decerne it la suite d'une demande 
presentee par telephone ou it I'aide d'un autre moyen de tele
communication, I'absence de I'original du mandat est, sauf 
preuve contraire, la preuve que I'application de la technique 
n'a pas ete autorisee par mandat. 

La presomption etablie a I 'article 70 est sembI able aux dispositions de I 'article 41, 
qui s'appliquent aux mandats de perquisition obtenus par telephone ou a I'aide d'un 
autre moyen de telecommunication. II s'agit encore une fois de faciliter un eventuel 
contrale ulterieur. Nous insistons sur la production de l'original du mandat au cours des 
procedures subsequentes : s'il y a lieu, par souci d'efficacite, de prevoir I'utilisation de 
mecanismes comme celui du lelemandat, i1 importe en revanche de garantir la rigueur 
et ]'integrite du processus de delivrance. Le lecteur est invite a lire a ce sujet Ie com
mentaire accompagnant I 'article 41. 

106. Voir Ie rapport nO 24, pp. 31-32. 
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Motifs justifiant 
I'application de 
techniques 
d'investigation 

COMMENTAIRE 

CHAPITRE III 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION SANS MANDAT 

SECTION I 
APPLICATION DE TECHNIQVES 

D'INVESTIGATION EN CAS D'URGENCE 

71. Lorsqu'une personne a ete inculpee d'un crime punis
sable d'une peine d'emprisonnement de plus de deux ans, ou 
qu'elle a etc arretee ou a re~u une citation it comparaitre rela
tivement it un tel crime, I'agent de Ia paix peut, sans mandat, 
soumettre ou faire soumettre cett~ personne it I'application de 
toute technique d'investigation enumeree aux alineas 56a) it i), 
s'i1 croit, pour des motifs raisonnables, que les conditions sui
vantes sont reunies : 

a) ceIa permettra d'obtenir un indice probant concernant 
l'implication de Ia personne dans Ie crime en question; 

b) Ie deIai necessail'e it I'obtention d'un mandat entraine
rait Ia perte ou la destruction de I'indice en question; 

c) iI est materiellement impossible d'obtenir I'indice en 
question par des moyens moins attentatoires it la dignite de 
la personne. 

Rapport nO 25, rec. 6 

On trouve a I 'article 71 une exception restreinte a la regIe suivant laquelle Ie re
cours aux techniques d'investigation relevant de la presente partie est subordonne, soit 
au consentement de la personne visee, so it a I'obtention d'un mandat. L'agent de la 
paix peut passer outre aces exigences en cas d'urgence manifeste, pourvu que les 
conditions prevues n cet article soient reunies. Mais, a l'exception de la radiographie ou 
de l'ultrasonographie (al. 56j), seules les techniques a l'egard desquelles 1 'obtention 
d'un mandat est normalement possible so us Ie regime de l'article 56 peuvent etre utili
sees dans ces conditions. 

L'articIe 71 est presque en tous points conforme a la recommandation 6 du rapport 
nO 25. L'exercice de ce pouvoir est subordonne a la reunion des quatre conditions sui
vantes : 

(1) La personne visee doit avoir «ete inculpee d'un crime punissable d'une peine 
d'emprisonnement de plus de deux ans, ou [avoir] ete arretee ou [avoirJ re<;u 
une citation a comparaitre relativement a un tel crime». En d'autres termes, 
l'agent de la paix doit deja avoir des motifs raisonnables de croire qu'elle a 
commis Ie crime en question. Est partant exclu Ie recours a une technique d'in
vestigation qui viserait a obtenir des motifs justifiant I 'arrestation ou 
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I'inculpation d'une personne. Les seuls changements par rapport a notre re
commandation initiale107 consistent dans Ia substitution des mots «d'une peine 
d'emprisonnement de plus de deux ans» aux mots «d'une peine d'emprisonne
ment de cinq ans ou plus» (en raison de la classification des infractions lO8 de
vant etre utilisee dans notre code), et dans I 'adjonction des personnes qui ont 
ete inculpees ou ont rer;:u une citation a comparaitre. Pourvu que soient rem
plies les conditions fixees, nous sommes d'avis que la necessite, au nom de 
I'interet public, d'empecher la perte ou la destruction d'elements de preuve 
justifie Ie recours aux techniques d'investigation meme si Ie sujet n'est pas a 
ce moment detenu. 

(2) L'agent de la paix doit croire pour des motifs raisonnables que I'application de 
la technique «permettra d'obtenir un indice probant concernant I'implication de 
la personne dans Ie crime en question». On ne saurait donc recourir a la tech
nique a l'aveuglette, simplement parce que I'on espere ou soupr;:onne decouvrir 
ainsi un indice. 

(3) L'agent de la paix doit croire, pour des motifs raisonnables, qu' «il est materiel
lement impossible d'obtenir l'indice en question par des moyens moins atten
tatoires a la dignite de la personne.» Les atteintes abusives ou inutiles sont 
interdites. 

(4) L'agent de la paix doit croire, pour des motifs raisonnables, que «Ie delai ne
cessaire a I'obtention d'un mandat entralnerait la perte ou la destruction de 
I'indice en question». Cette condition sera Ie plus souvent remplie lorsque des 
personnes sont arretees juste avant que 1'0n constate la necessite d~ recourir a 
une technique d'investigation; mais elle pourra egalement l'etre dans d 'autres 
situations. La possibilite d'obtenir un mandat par telephone ou a l'aide d'un 
autre moyen de telecommunication devrait cependant reduire Ie nOfTlbre de cas 
ou I'agent de la paix pourra pretendre avoir des motifs raisonnables de croire 
que I'obtention d'un mandat entrainera la perte ou la destruction de I'indice. 

Une derniere observation : les garanties etablies dans la section I du chapitre It y 
compris la regIe suivant laquelle I'application des techniques d'investigation doit etre 
confiee a des personnes qualifiees et competentes, s'appliquent aussi lorsque les techni
ques sont utilisees en cas d'urgence. Les dispositions des articles 80 et 81, touchant 
I 'etablissement et Ie depot d'un rapport, doivent aussi etre suivies. 

Examen visuel 

SECTION II 
APPLICATION DE TECHNIQUES D'INVESTIGATION 

EN CAS D'ARRESTATION 

*72. Vagent de la paix qui a arrete une personne pour 
un crime punissable d'une peine d'emprisonnement de plus de 

107. Rapport nO 25, rec. 6(/). 

lOR. Ce regime a ete elabore dans Ie document de travail nO 54 de la Commission. 

* Ce11ains commissaires s'opposent a I'inclusion de celte disposition dans Ie code. 
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COMMENTAIRE 

deux ans peut, a I'occasion de cette arrestation, proceder ou 
faire proceder sans mandat a l'examen visuel de la surface du 
corps de ceUe personne, a l'exclusion de ses parties genitales, 
de ses fesses et, s'iI s'agit d'une femme, de ses seins, s'i1 croit, 
pour des motifs raisonnables, 

a) d'une part, que cela permettra d'obtenir un indice pro
bant concernant Pimplication de la personne dans Ie crime 
en question; 

b) d'autre part, qu'iI est mah!riellement impossible d'obte
nir cet indice par des moyens moins attentatoires a la di
gnite de la personne. 

Cet article donne a l'agent de Ia paix Ie droit, dans des circonstances bien pnkises, 
de proceder sans mandat a l'examen visuel de Ia surface du corps de la personne arre
tee dans Ie but de decOllvrir des indices. Ce pouvoir, qui ne porte pas gravement at
teinte aux droits fondamentaux, complete Ie pouvoir de fouilIer une personne a 
I'occasion de son arrestation, etabli aux articles 43 et 44. 

L'article 72 s'ecarte des recommandations anterieures de Ia Commission. Dans Ie 
rapport n° 25, nous exprimions en effet Ie point de vue que I'examen de Ia surface du 
corps d'une personne, en vue de decouvrir des elements de preuve, ne saurait etre per
mis qu'avec Ie consentement du sujet, en vertu d'une autorisation judiciaire (rec. 3, 4b) 
ou en cas d'urgence (rec. 6). Cependant, Ia majorite des commissaires estime mainte
nant que Ia legere atteinte a Ia dignite decoulant de l'examen purement visuel de la 
surface du corps (a I'exclusion des parties genitales) d'une personne arretee pour un 
crime punissable d'une peine d'emprisonnement de plus de deux ans est justifiee dans 
les circonstances enoncees a l'article 72. II parait inopportun, par exemple, d'obliger 
l'agent de Ia paix a obtenir une autrwi'lation judiciaire simplement pour relever une 
manche de chemise, afin de verifier ;" presence d'une blessure ou d'un tatouage, sur
tout quand on pense qu'i! serait dispense de cette formalite dans Ie cas ou la personne 
arretee porterait par hasard une chemise a manches courtes. Par surcroit, a defaut du 
pouvoir restreint confere par cette disposition, le policier d'avis que I'examen visuel 
permettra de decouvrir un indice serait tente de recourir a d'autres moyens : par exem
pIe, il pourrait mettre so us garde Ia personne am!tee, de fa~on a pouvoir en toute lega
lite faire proceder sur elle a une fouille a corps nu, encore plus attentatoire a sa dignite. 
II semble du restc que Ia common law reconnait ce pouvoir aux pOliciers 109

• 

Une minorite parmi les commissaires n'adhere pas a cette solution et s'en tient au 
point de vue exprime dans Ie rapport n° 25. Dans la partie II (Les fouilles, les perqui
sitions et les saisies) du present code, Ia Commission adopte l'approche rigoureuse pre
coni see par la Cour supreme du Canada dans l'arret Southam (necessite d'obtenir, 
lorsque c 'est possible, une autorisation judiciaire avant toute atteinte importante a l'in
timite de Ia vie privee ou a la securite des biens). Or, les commissaires minoritaires 
concluent que cette regIe devrait s'appliquer avec encore plus de force quand il s'agit 

J09. Voir l'arret R. c. Beare; R. c. Higgins, precite, note 96, pp. 403-404. 
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de l'examen du corps d'une personne. Eu egard aux droits en cause, quelques inconve
nients de nature administrative ne sauraient etre consideres comme un prix trop eleve a 
payer. Et comme de toute fa90n la personne sera en etat d'arrestation, den ne s'oppose 
a ce que 1'011 exige l'obtention d'un mandat et la justification au prealable par la police 
de la necessite de l'examen corpore!. La majorite d'entre no us avons neanmoins ete 
convaincus par l'argument suivant lequel la solution preconisee dans Ie rapport n° 25 
impose des formalites trop lourdes a la police. Chose peut-etre plus importante, les ga
ranties ainsi etablies s'avereraient dans une large mesure illusoires, la police etant en 
mesure de les contoumer en recourant a d'autres mecanismes tout a fait legaux pour 
proceder a l'examen souhaite. Les commissaires minoritaires repondent a cela qU'appli
que systematiquement, ce raisonnement supposerait I'elimination de toutes les regles 
exigeant l'obtention d'un mandat. 

Techniques 
pouvant eIre 
appliquees 

Renseignements 
a foumir 

Forme du 
consentement 

76 

SECTION III 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION AVEC LE CONSENTEMENT DE 
L'INTERESSE 

73. (1) Tout agent de la paix peut, sans mandat, sou met
tre ou faire soumettre une personne, avec Ie consentement de 
celle-ci, it I'application de toute technique d'investigation, it 
I'exception de celles qui supposent l'administration d'une dro
gue destinee it modifier I'humeur, les inhibitions, Ie jugement 
ou la pensee, ou d'une drogue qui a notoirement cet effet. 

Rapport nO 25. rec. 2a) et 3a) 

(2) Le consentement n'est valide que si les conditions sui-
vantes ont ere prealablement remplies : 

a) on a donne au sujet une description de la technique 
d'investigation, on lui en a expJique la nature et on I'a in
forme des raisons qui motivent Ie recours it cette techni
que; 

b) la personne qui doit proceder it I'application de la tech
nique a informe Ie sujet, Ie cas echeant, des risques non 
negligeables que cela pose pour sa sante ou sa securite; 

c) un agent de la paix a informe Ie sujet qu'i1 a Ie droit de 
consulter un avocat avant de decider s'i1 consent ou non it 
I'application de la technique, et qu'i1 peut refuser de don
ner ce consentement ou, une fois qu'i1 est donne, Ie retirer 
en tout temps. 

Rapport nO 25. rec. 10(1) 

(3) Le consentement peut etre donne de vive voix ou par 
ecrit. 



COMMENTAIRE 

Comme nous Ie rappel ions dans Ie commentaire accompagnant I'article 56, la 
Commission avait propose dans son rapport n° 2S de repartir les techniques d'investiga
tion en trois grandes categories : celles qui etaient totalement interdites; celJes qui ne 
pouvaient etre utilisees qu 'avec Ie consentement de Ia personne visee; ceJles qui pou
vaient etre appliquees en vertu d 'une autorisation judiciaire (celle-ci n 'etant pas obliga
toire en cas d'urgence). La categorie «interdiction pure et simple» regroupait des 
techniques de caractere «medical» dont l'utilisation 11 des fins autres que therapeutiques 
devrait etre prohibee, estimions-nous, meme Iorsque Ie sujet est consentant. Etaient no
tamment visees Ies techniques supposant I'administration de certaines substances (lave
ments, utilisation d'emetiques ou du «serum de verite»)"0; «toute technique chirurgicale 
necessitant la perforation de La peau ou de tissus humains» (11 I'exclusion du preleve
ment d'echantillons de sang, juge moins attentatoire 11 I'integrite corporelle) 11 1; Ies tech
niques destinees 11 extraire Ie contenu de L 'estomac du sUjet l12

; et «toute technique des
tinee 11 fournir une representation par images d'une partie interne du sujet qui n'est pas 
exposee a la vue» (par exemple, Ia radiographie, l'ultrasonographie et d'autres techni
ques qui presentent des risques et visent Ie me me objectif)ll3. 

Nous etions d'avis que Le consentement it des methodes aussi discutabLes ne pour
rait jamais etre donne en pleine connaissance de cause l14

• En revanche, nous disions 
aussi dans le rapport n" 25 (pp. 39-40) que Le fait de refuser 11 des personnes Ie droit de 
consentir 11 l'utilisation de techniques normalement susceptibles d'etre autorisees par 
mandat, constituerait une atteinte injustifiee aux droits individuels; ce serait un peu 
com me si I'on empechait les accuses ou Les suspects de faire de leur plein gre des 
declarations 11 la police. 

Sous reserve de l'exception touchant Ies drogues destinees 11 modifier l'etat psychi
que nu sujet, et conformement a 1 'importance que nous attachons au respect de l'auto
nomie de la personne, l'article 73 permet donc I 'application de toute technique 
d'investigation Iorsque Ie sujet y consent au prealable, en pleine connaissance de cause. 
Nous persistons cependant a croire que I'administration des drogues visees par l'excep
tion est une fa~on tenement repugnante, attentatoire et peu fiable d'obtenir des elements 
de preuve que l'interdiction absolue s'impose a cet egard. 

Le paragraphe (2) est d'une maniere generale conforme aux conditions etablies 11 
l'article 46 pour l'obtention d'un consentement valide 11 une fouille ou 11 une perquisi
tion; il com porte toutefois des dispositions plus severes sous certains rapports, parce 
que certaines des techniques d'investigation regies par Ia presente partie portent davan
tage atteinte a la dignite de la personne. Comme lorsqu'il cherche a obtenir Ie consen
tement 11 une perquisition ordinaire, l'agent de Ia paix doit inforn1er I'interesse qu'il 
peut refuser de donner son consemement ou le retirer en tout temps; il doit lui decrire 

I 10. Rapport nO 25. ree. 2a). 

111. !d., ree. 2b). 

112. Id .• ree. 2c). 
113. Id .• ree. 2d}. 

114. Id .• p. 39. 
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la technique d'investigation, lui en expliquer la nature et I'informer des raisons pour 
lesquelles on veut y recourir. En plus, la personne chargee de I'application de la techni
que est tenue, en vertu de I 'alinea b), d 'aviser I'interesse des risques pour sa sante ou 
sa securite, tandis que l'aIinea c) oblige I'agent de la paix a I'informer qu'il a Ie droit 
de consulter un avocat avant de decider s'i1 donne son consentement. II s'agit ici de 
veiller au caractere volontaire et eclaire du consentement donne a I'egard de techniques 
aussi attentatoires. Et comme I 'utilisation de ces techniques a lieu lorsque Ie processus 
penal est deja en branle, iI est absolument essen tiel de donner des renseignements clairs 
sur Ie droit a I'avocat. Lorsque la personne visee manifeste Ie desir de beneficier de la 
presence d'un avocat au cours de I 'application d'une technique regie par la presente 
partie, on devrait lui donner satisfaction dans tous les cas ou cela est materiellement 
possible I 15. 

Le paragraphe (3), qui prevoit que Ie consentement peut etre donne de vive voix 
ou par ecrit, est conforme aux autres dispositions du present code relatives a cette ques
tion. 

Competence du 
technicien 

Empreintes 
dentaires 

Techniques 
d'ordre medical 

Exception 

115. lei., p. 29. 
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CHAPITRE IV 
EXERCICE DES POUVOIRS RELATIFS 
AUX TECHNIQUES D'INVESTIGATION 

SECTION I 
FORMA LITES DE L' APPLICATION DES 

TECHNIQUES D'INVESTIGATION 

74. (1) L'application de toute technique d'investigation 
est confiee it une personne qui, de par sa formation ou son ex
perience, a la competence requise. 

Rapport nO 25, rec. 12 

(2) Les empreintes dentaires sont prelevees par une per
sonne habilitee it ce faire en vertu des lois de la province. 

(3) L'appIication de toute technique d'investigation qui 
suppose la recherche ou I'extraction d'une chose saisissable se 
trouvant dans Ie corps d'une personne est confiee it un mede-
cin. 

Rapport nO 25, rec. 4J} 

(4) Dans les circonstances prevues it I'articl.e 71 (urgence), 
I'agent de la paix peut rechercher et extraire une chose saisis
sable dissimulee dans la bouche de la personne. 



COMMENTAIRE 

On trouve au chapitre IV les formalites generales, les garanties procedurales et les 
mecanismes de contrale applicables a toutes les techniques d'investigation visees par 
cette partie. 

L'article 74 vise a ce que Ie recours aux techniques d'investigation autorisees se 
fasse de la fa90n la plus sure et la plus fiable possible. En effet, certaines methodes 
regies par la pn!sente partie peuvent presenter des risques pour la sante ou la securite 
du sujet si leur application n'est pas confiee a des personnes qualifiees. D'autres 
(comme I'analyse des residus laisses par un coup de feu) posent moins de risques, mais 
devraient tout de meme etre appliquees par des personnes competentes, par souci de 
garantir la regularite et la valeur des resultats"6• Et lorsqu'on demande un mandat, il 
faut donner «Ie nom d'une personne qui, de I 'avis du demandeur, est competente, de 
par sa formation ou son experience, pour I'application de la technique en cause, ou Ie 
nom d'une categorie de personnes repondant a ce critere I17». En outre, Ie juge de paix 
qui decerne un mandat peut exiger que I'application de la technique d'investigation soit 
confiee a une personne ainsi qualifiee l's. 

Au moment du proces, on pourra verifier si reellement c'est une personne compe
tente qui s'est chargee de I'application de la technique, selon les memes formalites et 
les memes criteres que pour determiner la qualite d'expert d'un temoin. 

Les paragraphes (2) et (3) de I'article 74 precisent quelles categories de personnes 
sont qualifiees pour accomplir les actes a caractere medical dont iI y est question. Le 
paragraphe (3), qui concerne la recherche et I'extraction d'objets se trouvant dans Ie 
corps d'une personne, n'est pas conc;u comme une restriction des pouvoirs concernant 
Ie simple exam en visuel des orifices corporels ou de la surface du corps d'une personne 
(voir les alineas 56a), 56h) et I 'article 72). 

Le paragraphe (4), qui repond a un souci de c\arte, vise a eviter qu'une chose se 
trouvant dans la bouche d'une personne soit consideree comme se trouvant «dans Ie 
corps» de cette personne. Car si I'on devait retenir cette interpretation, la recherche et 
I'extraction de la chose en question devraient, aux termes du paragraphe (3), etre 
confiees a un medecin. Grace au paragraphe 74(4), I'agent de la paix pourra s'en char
ger, dans les situations d'urgence definies a I'artic\e 71. Actuellement reconnu par la 
common law, Ie pouvoir de I'agent de la paix d'empecher une personne de tenter de 
cacher un element de preuve dans sa bouche, ou encore de Ie detruire en l'avalant, se 
trouve ainsi preserve"9

• 

116. Voir Ie document de travail nO 34, pp. 9-11. 

117. Alim!a 59}),. 

118. Voir l'article 61. 

119. C'esl en matiere de drogues que ce pouvoir est Ie plus souvent utilise; voir R. c. Bre:ack (1949), 96 
C.C.C. 97 (C.A. Ont.); Scott c. La Reille (1975), 24 C.C.C. (2d) 261 (C.A.F.); R. c. Collills, precite, note 
31. 

79 



Renseignements 
a foumir 

Divulgation 
pn!alable 

Renonciation 

COMMENTAIRE 

75. (1) Nul ne peut etre soumis it I'application d'une 
technique d'investigation sans son consentement, it moins que 
les conditions suivantes n 'aient He prealablement rempties : 

a) on a donne au sujet une description de la technique 
d'investigation, on lui en a expJique la nature et on I'a in
forme des raisons motivant Ie recours it cette technique; 

b) on a informe Ie sujet que la loi I'obtige it s'y soumettre 
et auto rise Ie recours it la force necessaire et raisonnable 
dans les circonstances pour l'appJication de la technique. 

Rapport nO 25, rec. 9 

(2) Ces renseignements sont fournis it la personn~ avant 
l'application de la technique; en cas d'impossibilite materielle, 
its sont fournis it la premiere occasion raisonnable. 

(3) La personne peut renoncer, de vive voix ou par ecrit, 
aux exigences prevues it I'alinea (1)a). 

Le paragraphe 75(1) enonce clairement les renseignements devant obligatoirement 
etre fournis ala personne que I'on veut soumettre sans son consentement a I'application 
d'une technique d'investigation. II s'agit d'indiquer au sujet la nature de celle-ci, les 
raisons de son utilisation, et de lui dire s'il est legalement tenu de s'y soumettre; d'une 
part on favorise ainsi l'observation des prescriptions legales, et d'autre part on fait en 
sorte que Ia personne visee ne puisse legitimement conclure a une application arbitraire 
de la IoL Le paragraphe (1) ne precise pas qui doit fournir ces renseignements, mais il 
s'agit bien silr d'une personne en mesure de les donner. Dans Ie cas de I'alinea h), ce 
sera en general un agent de la paix, tan dis que pour l'alinea a), cela dependra de la 
technique en cause. II sera sans doute necessaire a I'occasion que cette formalite soit 
accomplie conjointement par I'agent de la paix et Ie technicien. 

Le paragraphe (2), nouveau par rapport a Ia recommandation initiale de la Com
mission, pennet une certaine souplesse quant au moment ou Ies renseignements doivent 
etre donnes. 

Comme nous I'avons indique, ces formalites doivent generalement etre remplies 
avant Ie recours a queIque technique d'investigation. D'autres renseignements doivent 
etre fournis dans Ie cas des techniques appliquees en vertu d'un mandat (art. 69) et 
Iorsqu'on veut obtenir Ie consentement du sujet (par. 73(2». 

Le paragraphe (3) fait reference aux exigences qui ne peuvent faire I'objet d'une 
renonciation que si I'application de Ia technique n'est pas subordonnee a I'obtention du 
consentement du sujet. Afin de garantir Ie caractere Iibre et volontaire du consentement, 
Ia renonciation n'est pas permise Iorsque I'on cherche a amener Ie sujet a consentir a 
I'application de la technique. 
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Modalites de 
I'application des 
techniques 
d'investigation 

Renonciation 

COMMENTAlRE 

76. (1) Toute technique d'investigation est appliquee 
d'une maniere qui respecte la dignite de la personne visee. 
Compte tenu de sa nature et des circonstances, 

a) d'une part, elle est appliquee de fa~on it incommoder Ie 
moins possible la personne; 

b) d'autre part, elle respecte Ie plus possible l'intimite de 
la personne. 

Rapport nO 25, ree. I I et 13 

(2) La personne peut renoncer, de vive voix ou par ecrit, 
aux exigences prevues aux alineas (l)a) ou b). 

L'articIe 76 est Ie pendant d'une regIe equivalente enoncee a I'article 50 (fouilles, 
perquisitions et saisies); il vise a encourager la courtoisie dans Ie traitement reserve aux 
personnes soumises a l'application des techniques d'investigation relevant du regime 
etabli dans Ia presente partie. La prise en consideration de la nature de la technique et 
des circonstances, fondee sur les realites de l'application de la loi, permet une certaine 
souplesse. Par exemple, si les techniques necessitant la mise a nu des parties genitales 
du sujet doivent de preference etre appliquees par des personnes de son sexe, cehl pour
rait s'averer materiellement impossible dans des regions eloignees au lorsque chaque 
minute compte. L'obligation d'incommoder Ie moins possible Ie sujet est pareillement 
fonction des circonstances, les diverses techniques n 'etant pas to utes equivalentes sous 
ce rapport et d'autres facteurs jouant un role, notarnment la cooperation du sujet. 

L'article 76 exprime en outre un principe fondamental, en ce qu'iJ exige Ie respect 
de la dignite de la personne visee - et il s'agit la d'une obligation rigoureuse. En 
termes concrets, il faudra simplement faire preuve de decence et de courtoisie; seront 
interdits les actes visant a humilier Ie sujet. 

Le paragraphe (2) de cet article ne necessite pas de longues explications. II precise 
lesqueUes, parmi les garanties etablies dans notre regime, peuvent dans tous les cas 
faire l'objet d'une renonciation. 

Absence de 
responsabili te 

COMMENTAIRE 

77. Ne constitue pas un crime, Ie fait d'omettre ou de re
fuser de soumettre une autre personne a une technique d'inves
tigation. 

Dans Ie rapport n° 25 (pp. 30, 46), la Commission se disait d'avis que la loi devrait 
enoncer cIairement que Ies simples citoyens ne sont aucunement tenus d'appliquer les 
techniques d'investigation visees ici, ni de preter leur concours a I'utilisation de ces 
techniques. En effet, ce serait enfreindre leurs droits individuels que de les «mobiliser» 
ainsi. Dans Ie cas des medecins, surtout, cela risquerait d'equivaloir a une immixtion 
inacceptable dans les rapports particuliers qu'ils ont avec leurs patients. 
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L'article 77 traduit L'orientation exprimee dans Ie rapport nO 25; du reste, iI est a 
rapprocher des dispositions qui degagent de toute responsabilite penale Ie medecin ou 
Ie technicien qui refuse d'effectuer des prelevements de sang sur Ia personne soup~on
nee d'avoir conduit un vehicule sous l'empire d'un etat aIcoolique l20

• 

Prise de 
photographies 

COMMENTAIRE 

SECTION II 
POUVOIRS CONNEXES 

78. Le pouvoir de procMer it I'examen visuel des orifices 
corporels ou de la surface du corps d'une personne non 
consentante com porte Ie pouvoir de photographier tout indice 
decouvert par ce moyen. 

SOUS Ie regime propose, I'agent de Ia paix peut se procurer un mandat autorisant 
l'examen visuel des orifices corporels ou de la surface du corps d'une personne (voir 
les alineas a) et b) de I'article 56). Par ailleurs, cet examen peut etre effectue sans man
dat ni consentement dans certaines circonstances decrites aux articles 71 et 72 (par 
exemple, a l'occasion d'une arrestation legitime). L'article 78 permet de realiser des 
representations fideles des indices decouverts pendant l'examen. II autorise en effet la 
prise de photographies dans des circonstances bien definies, pour assurer Ie respect des 
prescriptions de la loi et faire en sorte que puisse etre produite devant Ie tribunal Ia 
preuve la meilleure et la plus Hable possible. Aucune autorisation distincte n 'est exigee, 
dans la mesure ou l'on decouvre des elements de preuve serieux. En revanche, ce pou
voir ne peut etre exerce si I'examen ne permet la decouverte d'aucun indice. 

Examen et 
analyse 

Preservation des 
indkes 

Inapplicabilite 

79. (1) Vagent de la paix peut faire proceder it l'examen 
ou it l'analyse de toute chose prise ou obtenue grace it I'appli
cation d'une technique d'investigation. 

(2) Si I'examen ou I'analyse permet de decouvrir un in
dice, la chose, ou ce qui en reste alors, est preservee de fa~on it 
pouvoir etre utilisee dans Ie cadre de procedures ulterieures. 

(3) Le present article ne s'applique pas aux choses saisies 
it titre de choses saisissables so us Ie regime de la presente par
tie. 

120. Voir Ie Code crimine/, par. 257(1). Voir aussi l'article 119 du present code et Ie commentaire qui l'ac
compagne. 
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COMMENTAIRE 

Certaines des techniques autorisees sous Ie regime de la presente partie (par exem
pie, la prise d'empreintes ou de photographies) permettent I'obtention d'elements de 
preuve materiels ou de renseignements me me si nul objet n'est physiquement retire du 
corps du sujet. D'autres supposent en revanche Ie prelevement d'un objet materiel quel
conque, que I 'on examinera ou analysera pour determiner sa valeur probante. Suivant Ie 
paragraphe 79(1), l'agent de la paix responsable peut dans les deux cas faire proceder 
immediatement a cet examen ou a cette analyse, sans avoir a obtenir une autre autori
sation. Cette regie, qui ne figure a I'heure actuelle dans aucune disposition legislative, 
n'en est pas moins conforme a ce qui se passe dans la pratique. 11 en va de meme pour 
la regie enoncee au paragraphe (2). 

Normalement, les fonnalites prevues a la partie VI (La disposition des choses sai
sies) quant a la garde ou a la restitution ne s 'appliqueront pas aux choses saisies ou 
obtenues par les agents de la paix en vertu de la presente partie, sauf si elles ont ete 
saisies a titre de choses saisissables (par exemple, des objets retires du corps d'une 
personne en conformite avec I'alinea 56b». Vne future partie du code, consacree a la 
communication de la preuve par la poursuite, fixera les regles applicables a la divulga
tion des resultats des epreuves ou analyses effectuees sous Ie regime de la presente 
partie; une autre, portant sur la conduite du proces, renfermera des dispositions touchant 
la remise a l'accuse, en vue d'analyses scientifiques, d'echantillons ou de choses deve
nues pieces a conviction. Soucieux d'elaborer un regime global et coherent, nous repor
tons aussi a plus tard Ie probleme de la restitution et de la disposition des choses 
obtenues en vertu de la presente partie, ainsi que celui de la tenue et de la destruction 
des dossiers les concernant. 

Certaines dispositions de la presente partie au tori sent la saisie de «choses saisissa
bles» pendant I'application d'une technique d'investigation (voir l'alinea 56b)); Ie para
graphe (3) precise que ces choses echappent a I 'application du present article - eUes 
sont en effet regies par les dispositions de Ia partie VI. Les exigences de l'article 80 
s'appliquent toutefois a leur egard. Outre Ie rapport exige par celui-ci, donc, i1 faudra 
dresser et produire un inventaire et un proces-verbal de saisie conformement aux dispo
sitions de la partie VI. 

Contenu du 
rapport et 
exigences 

SECTION III 
RAPPORT SUR LES TECHNIQUES 

APPLIQUEES 

80. (1) A la suite de I'application d'une technique d'in
vestigation en vertu d'un mandat, de I'article 71 (urgence) ou 
de I'article 72 (arrestation), ou !orsqu'une chose a efe prise ou 
obtenue grace a I'application d'une technique d'investigation 
avec Ie consentement de I'interesse, I'agent de la paix, des que 
cela est materiellement possible, dresse et signe un rapport qui 
contient les renseignements suivants : 

a) Ie crime faisant I'objet de I'enquete; 

83 



Cns d'urgence 

Arrestation 

Techniques non 
appJiquees 

COMMENTAIRE 

b) la personne soumise a I'application de la technique; 

c) la technique utilisee et, Ie cas echeant, la description des 
choses prelevees ou obtenues; 

d) Ie lieu, la date et I'heure de I'application de la techni
que; 

e) Ie nom de la personne qui a procede it I'application de 
la technique; 

f) Ie nom de I'agent de la paix. 

(2) Dans Ie cas oil Ie recours it la technique etait fonde sur 
I'article 71 (urgence), Ie rapport indique en outre les motifs 
pour lesquels I'agent de la paix croyait que I'application de la 
technique fournirait un indice probant relatif it I'implication de 
la personne dans Ie crime en question, que Ie delai necessaire it 
I'obtention d'un mandat aurait entraine la perte ou la destruc
tion de I'indice et qu'i1 etait materiellement impossible d'obte
nir cet indice par des moyens moins attentatoires it la dignite 
de la personne. 

Rapport nO 25, rec. 7(1) et (2) 

(3) Dans Ie cas oil Ie recours it la technique etait fonde sur 
I'article 72 (arrestation), Ie rapport indique en outre les motifs 
pour lesquels I'agent de la paix croyait que l'appIication de la 
technique permettrait d'obtenir un indice probant concernant 
I'implication de la personne dans Ie crime en question et qu'i1 
etait materiellement impossible d'obtenir cet indice par des 
moyens moins attentatoires it la dignite de la personne. 

(4) Dans Ie cas oil I'application de la technique etait fondee 
sur un mandat autorisant I'application de plusieurs techniques 
qui n'ont pas toutes ete utilisees, Ie rapport indique en outre les 
raisons pour lesquelles certaines ne I'ont pas ete. 

Rapport nO 25, rec. 7 

Le but vise ici consiste d'une part a obliger les agents de la paix a rendre compte 
de leurs actes, et d'autre part a faciliter Ie contr61e de la legalite des techniques d'in
vestigation appliquees so us Ie regime de la presente partie. 

Suivant Ie paragraphe (1), un rapport do it etre rempli des que cela est materielle
ment possible apres qu'une personne a ete soumise a l'application d'une technique d'in
vestigation sans son consentement, ou lorsque des choses ont ete prises ou obtenues par 
Ie recours a une technique reglementee. Les alineas a) af) enumerent de fagon explicite 
les renseignements a foumir. Quant aux paragraphes (2) et (3), ils concement les cas ou 
la technique a ete appliquee sans mandat; on oblige alors l'agent de la paix a indiquer 
a posteriori les motifs sur lesquels il s'est appuye pour appliquer la technique sans avoir 
obtenu de mandat. L'agent est done tenu de justifier ses actes, peu importe qu'un 
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mandat ait ete deceme ou non. Et, Ie cas echeant, iI doit aussi expliquer pourquoi iI n'a 
pas cherche a obtenir de mandat. 

Les dispositions des paragraphes (2) et (3) ne necessitent aucune explication. Elles 
visent a obliger I'agent de la paix a rendre compte de ses actes et garantissent la 
conservation des pieces en vue d'un contrale ulterieur. 

Les dispositions du paragraphe (4) sont semblables a celles que I'on trouve a l'ar
ticle 34, a l'egard du mandat de perquisition non execute, et reposent sur Ie meme prin
cipe. Par ailleurs, les regles applicables lorsque Ie mandat expire sans qu'aucune 
technique d'investigation n'ait ete appliquee sont enoncees a l'article 67. 

Remise et depot 
du rapport 

81. L'agent de la paix, des que cela est materiellement 
possible: 

a) remet une copie du rapport it la personne soumise it 
I'application de la technique; 

b) fait deposer Ie rapport aupres du greffier du district ju
diciaire ou la technique a ete utilisee. 

Rapport n" 25, rec. 7(3) 
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PARTIE IV 

LE DEPISTAGE DE L'ETAT ALCOOLIQUE 
CHEZ LES CONDUCTEURS 

Textes a I' origine de la partie IV 

PUBLICA TrONS DE LA CRD 

Les /1u!thodes d'investigation sciellfijiqlles .' I' alcool, la droglle et fa condllite des vehi
clIles, Rapport n° 21 (1983) 

Les methodes d'investigation scientijiques, Document de travail nO 34 (1984) 

POllr line nOIl\'elle codification elli droit pellal, Rapport nO 31 (1987) 

LEGISLATION 

Code criminel, art. 254-258, par. 487.1(1) 
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OBSERVATIONS PRELIMINAIRES 

La presente partie regit un volet des techniques d'investigation applicables a la per
sonne, soit Ie prelevement et ['analyse d'echantillons d'haleine ou de sang afin de de
celer I'etat alcoolique chez des conducteurs de vehicules. Nous avons dans une large 
mesure repris ici les regles actuelles, tout en profitant de ['occasion pour simplifier Ie 
droit et donner une forme legislative a bon nombre de reformes importantes deja preco
nisees par Ia Commission. 

Dans la recommandation 10(5) de notre projet de code penal (rapport n° 31), nous 
avons conserve les infractions actuellement prevues aux alineas 253a) et b) du Code 
criminel; it savoir, respectivement, Ie fait de conduire un vehicule a moteur ou d'en 
avoir la garde ou Ie contrale lorsque sa capacite de conduire est affaiblie par I'effet de 
I'alcool ou d'une drogue, et Ie fait de conduire un vehicule a moteur ou d'en avoir la 
garde ou Ie contrale lorsque son alcoolemie depasse quatre-vingts milligrammes d'al
cool par cent millilitres de sang. A egalement ete maintenue l'infraction qui consiste a 
faire defaut ou a refuser d'obtemperer lorsqu'un agent de la paix ordonne de fournir des 
echantillons de sang ou d'haleine en vue de la determination de I'alcoolemie au moyen 
d'analyses l2l

• Nous avons en revanche elimine les textes incriminant l'omission ou Ie 
refus de fournir un echantillon d'haleine en vue d'une analyse preliminaire au moyen 
d'un «appareil de detection approuvt!» et l'omission de suivre l'agent de la paix en vue 
du prelevement de l'echaritillon (paragiUphe 254(5) du Code crinlinel)l22. 

Les regles qui regissent Ie depistage et la preuve des infractions Iiees a la conduite 
avec facultes affaiblies sont inutilement complexes. BIles sont Ie resultat de reponses 
fragmentaires, d'une part aux progres scientifiques dans Ie domaine, et d'autre part aUX 

exigences sans cesse croissantes de la popUlation quant a l'efficacite de la recherche et 
de la poursuite des delinquants. De ce fait, certaines dispositions sont a notre sens de
venues carrement illisibles. A titre d'exemple, mentionnons l'artic1e 258 du Code crimi
net, qui est venu ajouter des conditions compliquees relatives aux presomptions en 
matiere d'analyse d'ha1eine et a l'admission en preuve de certificftts ayant trait aux 
analyses de sang. Des c..~;; comme celui-Ia ont amene la Commission 11 conc1ure que, 
me me pour les regles dont il y a lieu de conserver les objectifs essentiels, une nQuvelle 
redaction etait indispensable, ne ffit-ce que par souci de clarte. 

Les changements d'attitude dlj public a J'egard des infractions de conduite avec 
facultes affaiblies ont trouve un echo dans les decisions des juridictions superieures. 
Ainsi, la Cour supreme du Canada decidait recemment que les contrales au hasard auto
rises par une loi, bien que constituant une «detention arbitraire) au sens de l'article 9 
de la Charte, etaient justifies en tant que «limite raisonnable» suivant Ie critere pose a 
l'artic1e premier. Selon la Cour, l'objectif legisiatif poursuivi (soit la repression de la 
conduite avec facultes aff&iblies par la drogue ou l'alcool) constituait une «preoccupa
tion urgente et reelle l23», au point qu'i! etait legitime en l'occurrence de limiter la 

121. Rapport n" 31, ree. 10(6), p. 79. 

122. Id., commentaire aux pp. 79-80. 
123. R. e. Nllfsky, [1988] 1 R.C.S. 621, pp. 634-637. 
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protection du droit constitutionnel en cause. Elle a juge que In nature et Ie degre de 
1 'atteinte decoulant de ces controles etaient proportionnes a cet objectif. 

Le bien~fonde des objectifs legislatifs releves par la Cour supreme avait etc recon
nu par Ia Commission dans un rapport publie en 1983, intitule Les methodes d'investi
gation scielltijiqlles : I' alcool. la drogue et fa conduite des w!hicules. Les propositions 
faites a cette occasion, sur lesquelles repose Ia presente partie, visaient a sllpprimer 
certaines dispositions qui selon nous entravaient la poursuite des infractions de conduite 
avec facultes affaiblies par l'a\Cool 124

• Elles traduisaient aussi Ie souci de veiller au ca
ractere raisonnable de toute atteinte aux droits garantis par Ia Constitution l2S

, et de faire 
en sorte que toute modification legislative entrainant des atteintes plus graves a la vie 
privee ou a 1'integrite physique soit compensee par i'adoption de dispositions ayant 
pour objet de garantir Je plus possible I'exactitude de la preuve rEcueillie ainsi que la 
sante et la securite des citoyens l26

• 

Sauf les exceptions clOtH il sera fait mention ci-apres, les dispositions de la presente 
partie reprennent l'essentiel du droit actuellement en vigueur. Voici, en resume, Ie 
contenu de celles qui conrerent aux agents de la puix des pouvoirs en vue de I'obten
tion d'echantillons d'haleine ou de sang - elles forment la cle de voGte de cette par
tie: 

(1) L'agent de la paix peut demander a la personne qui conduit un vehicule, ou en 
a la garde ou Ie controle, de fournir des echantillons d'haleine en vlIe d'une 
analyse au moyen d'un alcootest. n suffit qu'il ait de bonnes raisons de soup
<;OJmer la presence d'alcool dans Ie sang de cette personne. L'alcootest ne per
met pas de mesurer la quantite d'aleool presente dans Ie san.'4 : it indique, Ie 
cas echeant, la presence d'une quantite paraissant superieure a Itt limite per
mise et, partant, la necessite de proceder a une analyse plus poussee. Ne 
constituera plus un crime, Ie fait de ne pas obtemperer a cette demande ou de 
ne pas suivre l'agent pOllr Ie prelevement de l'echantillon 127

• Mais si la per
sonne refuse ou omet d'obtemperer, l'agent peut I'arreter et I'emmener la ou 
un analyseur d'haleine est disponible. (A l'heure actuelle, cet appareil est cle
signe dans Ie Code criminel par Ie terme «aleootest approuve»; or, Ie mot al
cootest vise normalement I 'appureil de depistage preliminaire.) Le fait de 
refuser ou d'omettre de fournir les echantillons necessaires a l'utilisation de cet 
appareil constituera lin crime en vertu de l'article 59 du projet de code crimi
nel de la Commission. II faut it chaque etape avertir la personne des conse
quences d'un refus; cela, pOllr encourager Ie respect de ces dispositions et faire 
en sorte que les citoyens connaissent leurs droits. 

124. Rapport nO 21, p. 1. On faisait eta!, notamment, des dispositions du paragraphe 237(2) du Code criminei 
de l'epoque, suivant lesquelles nul n'etait tenu de se soumettre 11 I'analyse d'echantillons de sang. 

125. R. c. Oakes. [19861 J R.C.S. 103: R. c. Edwards Books and Art Ltd., [19861 2 R.C.S. 713, Ie juge en 
chef Dickson, pp. 768-769. Les <dimites» sont '<raisoIUlables» si elles presentent un lien rationnel avec 
les objectifs pOlJrsuivis, sont de nature 11 porter atteinte Ie moins possible aux droits garantis et I'atteinte 
ainsi portee n 'est pas disproportion nee avec les objectifs legislatifs. 

126. Rapport nO 21, p. 17. 

127. Les infractions actuelles sont enoncees au paragraphe 254(5) du Code cdminel. Le refus de suivre 
l'agent e~t une fa~on de commettre I'infraction consistant dan~ Ie refus d'obtemperer 11 une demande 
faite en vertu de I':lrticle 254. Voir R. c. MacNeil (1978), 41 C.C.C. (2d) 46 (C.A. Onl.). 
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(2) L'agent de la paix qui a des motifs raisonnables de croire qu'une personne, au 
cours des deux heures precedentes, a commis Ie crime de conduite so us I'em
pire d'un etat alcoolique prevu a I'article 58 du projet de code criminel de la 
CRD I28

, peut se dispenser du depistage preliminaire. II peut en effet demander 
sur-Ie-champ a la personne de Ie suivre la ou I'on pourra proceder a des pre
levements d'haleine en vue d'une analyse au moyen d'un «analyseur d'ha
leine». Et si I 'agent estime que Ie prelevement serait materiellement impossible 
a cause de I'ctat physique du suspect, il peut lui demander de Ie suivre jusqu'a 
un endroit ou I'on pourra effectuer des prelevements de sang. A ce stade, 
I'agent est tenu d'avertir la personne qu'en cas de refus ou d'omission de four
nil' les echantiIIons (de sang ou d'haleine, selon Ie cas), il peut I'arreter et Ia 
conduire a un endroit ou seront effectues les prelevements. Une fois que la 
personne s'y trouve, l'agent pettt lui demander de fournir Ies echantillons de 
sang ou d'haleine, et doit l'avertir que suivant I'article 59 du projet de code 
criminel de la eRD, Ie fait de refuser ou d'omettre d'obtemperer constitue un 
crime. Encore une fois, Iorsque Ie policier fait une demande de cette nature, iI 
doit aussi infOlmer clairement I'interesse des consequences d'une omission ou 
d'un refus. 

(3) L'agent de la paix peut demander a un juge de paix (en personne ou, si cela 
lui est materiellement impossible, par telephone ou a l'aide d'un autre moyen 
de telecommunication) de decerner un mandat autorisant Ie prelevement 
d'ec"nantiIIons de sang sur un suspect. Les motifs justifiant la delivrance du 
mandat correspondent pour l'essentiel a ceux qui sont enonces a I'article 256 
du Code criminel actue!. Le juge de paix peut decerner Ie mandat s'iJ est 
convaincu qu'il existe des motifs raisonna,bles de croire : (1) que cette per
sonne, au cours des deux heures precedentes, a commis Ie crime de conduite 
sous I 'empire d'un etat alcoolique prevu a I'article 58 du projet de code crimi
nel de la CRD et a ete impliquee dans un accident ayant coute la vie ou des 
lesions corporelles a quelque personne; (2) qu'un medecin est d'avis a la fois 
que cette personne se trouve,a cause de I'absorption d'aIcool ou de I'accident, 
dans un etat physique ou psychologique qui ne lui permet pas de consentir au 
prelevement d'echantillons de son sang, et que Ie prelevement ne risque pas de 
mettre en danger la vie ou la sante de cette personne. 

Le prelevement d'echantillons de sang porte plus gravement atteinte a I'integrite 
corporeIJe que Ie prelevement d'echantillons d'haleine; il peut aussi presenter certains 
risques pour la sante, voire pour la vie. Aussi les dispositions de la presente partie qui 
Ie regissent renferment-elles un certain nombre de garanties specia\es. On ne peut pre
lever plus de deux echantillons de sang. Le prelevement doit avoir lieu sous la direction 
d'un medecin, qui doit etre convaincu que I'intervention ne presente aucun risque pour 
Ia vie ou la sante de Ia personne visee. Aucune responsabilite penale ne peut etre im
putee au medecin - ni au technicien agissant sous sa direction - qui omettrait ou 
refuserait de faire Ie prelevement. En outre, comme la demande d'echantillons (de sang 

128. II s'agit essentiellement du crime constitue par Ie fait de conduire un vehicule, ou d'en avoir la garde 
ou Ie contra Ie, lorstjue ses facultes sont affaiblies ou que son alcooh:rnie de passe 80 milligrammes par 
100 millilitres de sang. 
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au d'haleine) est en soi susceptible de nuire au traitement de la personne si elle est 
blessee, no us avons ajoute une disposition donnant au medecin, en certaines circons
tances, un droit de regard a ce sujet. 

On trouve aussi des dispositions qui etablissent les fOImalites applicables a la de
mande et a la delivrance de mandats autorisant Ie prelevement d'echantillons de sang 
(semblables a celles qui ont trait aux mandats de perquisition et aux mandats relatifs a 
la recherche d'indices sur les personnes). D'autres permettent a la personne detenue de 
demander Ie prelevement d'echantillons de son sang lorsque les resultats de l'analyse 
d 'haleine lui sont defavorables. Certaines dispositions decrivent la procedure regissant 
la remise au suspect d'echantillons de sang en vue d'une analyse effectuee pour son 
compte. D'autres enfin pem1ettent I'analyse d'echantillons de sang pour deceler la pre
sence de drogues. 

La legislation proposee reprenci en gros les dispositions du Code actuel regissant 
l'admissibilite des resultats d'analyses d'haleine ou de sang, les presomptions applica
bles a leur egaI'd et l'utilisation des certificats prepares par les analystes, les techniciens 
ou les medecins. Signalons toutefois une modification importante, touchant Ie nombre 
d'echantillons de sang qui doivent etre preleves et analyses pour que s'applique la pre
somption actuellement prevue au paragraphe 258(l)d) du Code criminel. Pour donner a 
I'accuse la possibilite de presenter «une pleine reponse et defense I29», nous avons fait 
passer ce nombre de un a deux. 

Soulignons aussi l'absence, dans la partie IV, de disposition analogue au para
graphe 258(3) du Code crimillel. A I 'heure actuelle, on peut produire au cours de cer
taines poursuites «Ia preuve que I'accuse, sans excuse raisonnable, a fait defaut ou 
refuse» de foumir des echantillons de sang ou d'haleine, et Ie tribunal peut en tirer une 
conclusion defavorable a l'accuse. Or, a notre sens, la recevabilite et les consequences 
de cette preuve devraient relever des regles de preuve ordinaires. Si, dans les circons
tances, l'omission ou Ie refus peuvent contribuer a l'etablissement de la «culpabilite 
consciente», ils devraient etre re<;us en preuve, avec les consequences que eel a entraine; 
dans Ie cas contraire, it n'existe aucune raison, sur Ie plan des principes ou de la logi
que, de continuer a tenir arbitrairement ce fait pour recevable, tout en enon<;ant qu 'une 
conclusion de culpabilite ne doit pas necessairement en etre tiree l30

• 

Definitions 

CHAPITRE PREMIER 
DEFINITIONS 

82. Les definitions qui suivent s'appliquent a Ia presente 
partie. 

129. Coc/e crimill!!!, par. 650(3) en ce qui co nee me les acles criminels. Au paragraphe 802(1), relativement 
aux infractions punissables sur declaration de eulpabilile par procedure sommaire, on utilise I'expression 
«une reponse et defense complete». 

130. Voir R. c. Mockell:i!! (1984), 6 C.C.C. (3d) 86 (B.R. Alb.); R. c. Vall Dell E!:ell (1984), 10 C.C.C. (3d) 
532 (C.A. C.-B.). 
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«alcootest» 
(preliminary 
breath testing 
del'ice) 

«analyseur 
d'haleine» 
(breath alia lysis 
illstrulI/en/) 

«amllyste» 
(analyst) 

«conduire» 
(operate) 

«con tenant» 
(col1lainer) 

«technicien» 
(technician) 

«vehicule» 
(I'ehicle) 

COMMENTAIRE 

«alcootest» Appareil destine it deceler la presence d'alcool dans 
Ie sang d'une personne, qui est d'un type approuve pour 
I'application de la prlisente partie par un arrete du procu
reur general du Canada. 

«analyseur d'haleine» Appareil destine au prelevement et it 
l'analyse de l'air expire, qui permet de determiner I'alcoole
mie d'une personne et qui est d'un type approuve pour Pap
plication de la presente partie par un arrete du procureur 
general du Canada. 

«analyste» Personne designee comme analyste par Ie procureur 
general pour I'application de la presente partie. 

«conduire» Dans Ie cas d'un navire Oll d'un aeronef, Ie piloter. 

«con tenant» Selon Ie cas : 

a) contenant destine it recueillir, en vue d'une analyse, un 
echantillon de I'air expire par une personne, qui est d'un 
type approuve pour I'application de la presente partie par 
un arrete du procureur general du Canada; 

b) contenant destine it recueillir~ en vue d'une analyse, un 
echantillon du sang d'une personne, qui est d'un type ap
prouve pour I'application de la presente partie par un ar
rete du procureur general du Canada. 

«technicien» Selon Ie cas : 

a) toute personne reconnue qualifiee par Ie procureur ge
neral pour faire fonctionner un analyseur d'haleine; 

b) toute personne reconnue qualifiee par Ie procureur ge
neral pour pretever un echantillon du sang d'une personne 
pour I'application de la presente partie, ou faisant partie 
d'une categorie de personnes reconnues qualifiees it ceUe 
fin par Ie procureur general. 

«vehicule» Tout vehicule it moteur, et tout navire, train ou ae
ronef; la presente definition ne vise toutefois pas les vehi
cules tires, mfis ou pousses par la force musculaire. 

Code criminel, art. 2, 214, par. 254(1) 

Nous avons adapte a notre regime certaines des definitions existantes. On trouve a 
I 'article 82 ceIIes des mots «conduire» et «vehicule», inspirees de I 'article 56 de notre 
projet de code criminel l31

, ainsi que quelques autres tirees de l' article 2 et du para
graphe 254(1) du Code criminei en vigueur. 

131. Rapport nO 31, annexe B, p. 209. Des modifications n!centes ont ete apportees a la definition des termes 
«conduire» et «vehicule a moteur»; Loi sur la seclirill? /errol'iaire, L.C. 1988, ch. 40, par. 55(1) et 
art. 56. Elles seron! eventuellement integrees au present code apres etude de la question. 



Dans la plupart des cas, la signification des tennes demeure pour I'essentiel la 
meme. II en va ainsi de la definition du mot «analyste». Nous avons par contre substi
tue au terme «appareil de detection approuve» Ie tenne «aJcootest», mais sans modifier 
Ie fond de la definition. Quant au tenne «analyseur d 'haleine», sa definition correspond 
dans une large me sure a celie du terme «aJcootest approuve» du Code actuel, mais 
l'expression retenue decrit mieux I'appareil en question. Le verbe «conduire» se voit 
donner une definition correspondant a cel1e du mot «conducteur» a I'article 56 de notre 
projet de code criminel; IlOUS nous sommes inspires iei de I'alinea c) de la definition se 
trouvant it l'articJe 214 du Code criminel. Le mot «contenant» est substitue a celui de 
«contenant approuve», sans que la definition soit fondamentalement differente. C'est 
aussi Ie cas pour Ie mot «technicien», qui remplace «technicien qualifie». Quant a la 
definition du mot «vehicule» (substitue a «vehicule a moteur»), eJle est fondee sur celIe 
que I'on trouve a I'article 56 de notre projet de code crimineI. La Commission avait en 
effet annonce, dans la recommandation 10(5) du rapport n° 31, soli inh;r,tion de rendre 
les textes d'incrimination relatifs a la conduite avec facultes affaiblies, etc., applicables 
a la conduite de tout «moyen de transport (mu par une force autre que la force muscu
laire [par exemple une bicyclette l)>>. 

Demande 
d' echantillon 

Mise en garde 

COMMENTAIRE 

CHAPITRE II 
DEPISTAGE PRELIMINAIRE 

83. (1) Vagent de la paix qui a de bonnes raisons de 
soup~onner un etat alcoolique chez la personne qui conduit un 
vehicuie, ou en a la garde ou Ie controle, peut lui demander : 

a) de fournir, des que cela est materiellement possible. 
l'echantillon d'haleine qu'i! estime necessail"e a une analyse 
au moyen d'un alcootestj 

b) de Ie suivre, si besoin est, pour que Ie prelevement de 
cet echantiIIon puisse etre effectue. 

(2) Lorsqu'i! fait cette demande, I'agem de la paix avertit 
la personne qu'en cas d'omission ou d{:; refus, iI peut I'arreter 
et I'emmener a un endroit oil un ~malyseur d'haleine est dispo
nible. 

Code erimil/el. par. 254(2) et (5) 

Cet article reprend dans une large mesure les dispositions du paragraphe 254(2) du 
Code criminel actuel. Le verbe «demander» remplace «ordonner», moins approprie a la 
fac;on dont les agents de Ia paix devraient a notre avis chercher au depart a obtenir la 
cooperation des automobilistes. Mais la demande dont il question dans la presente par
tie n'en conserve pas moins un caractere imperatif : Ie paragraphe (2) fait allusion aux 
consequences d'un refus d'obtemperer, qui sont precisees dans les dispositions uJte
rieures. 

93 



------------

Pour que l'agent de la paix soit admis a demander un echantillon d'haleine en vue 
d'un depistage preliminaire au moyen de I'alcootest, il doit comme a I'heure actueUe 
etre fonde a soupc;:onner un etat alcoolique chez la personne qui conduit un vehicule, ou 
en a la garde ou Ie contrOle. AIors que suivant Ie Code erimincl, la personne doit ob· 
temperer «immediatement», eJle serait ici tenue de Ie faire «des que ceIa est materieIle
ment possible»; suivant certaines decisions, en effet, c'est Ie sens qu'il y a lieu de 
donner au mot «immediatement132». 

Suivant notre regime, la personne qui omet ou refuse de fournir I'echantillon de
mande en vue de I'epreuve de I'alcootest ne se rend pas coupable d'un crime, comme 
c'est actueJlement Ie cas en vertu du paragraphe 254(5) du Code criminel. Mais comme 
on Ie verra clairement lorsque la Commission fera connaltre ses propositions definitives 
en matiere d'arrestation, ce refus ou cette omission constitue un motif suffisant pour 
que l'agent arrete la personne et la conduise a un endroit ou un analyseur d'haleine est 
disponible. Du reste, Ie paragraphe (2) oblige I 'agent a expliquer au suspect cette nou
velle consequence, lorsqu'il lui demande I'echantillon. 

Les nouvelles regles etabiies ici (et dans nos futures dispositions sur I'arrestation) 
a l'egard des personnes qui refusent de fournir des echantillons d'haleine en vue du 
depistage preJiminaire, doivent etre lues a la lumiere du commentaire qui accompagne 
notre recommandation 10(6) dans Ie rapport nO 31 m. Les regles en vigueur ont place 
les tribunaux devant cette alternative: so it reconnaitre I'application en l'occurrence des 
droits garantis par la Charte (ce qui est susceptible d'empecher tout depistage efficace), 
soit en exclure l'application (et alors, on peut etre declare coupable d'une infraction 
criminelle tout en s'etant vu refuser Ie droit d'avoir recours a I'assistance d'un avocat 
pendant qu'on est detenu)1J4. La Cour supreme du Canada a retenu la deuxieme solu
tion. Dans un arret recent, elle concluait que Ja restriction du droit a I'avocat dans Ie 
contexte du depistage preliminaire etait raison nab Ie au regard de la Charte ll5

• Mais. 
a-t-eUe souligne du meme coup, les moyens mis en reuvre pour la poursuite d'un ob
jectif legislatif suffisamment important pour justifier la limitation d'un droit constitu
tionnel doivent etre proportionnes avec cet objectifL16. Or, selon nous, iI est tout a fait 
possible de porter moins radicalement atteinte aux droits individuels qu'en ce moment 
sans nuire a I 'efficacite du depistage et de la dissuasion en matiere de conduite avec 
facuJtes affaiblies. Suivant les articles 83 et 84 de la presente partie, les autorites de
meurent investies de tous les pouvoirs necessaires pour interpeller les conducteurs soup
c;:onnes d'impregnation alcoolique et les soumettre a des analyses. Cependant, nous 
avons renonce a la methode par laqueUe les conducteurs sont a I'heure actuelle forces 
de subir l'epreuve de I'alcootest - relativement peu concluante -, et sont ainsi expo
ses a la rigueur de la loi penale sans avoir la possibilite de recourir a l'assistance d'un 
avocat, meme s'ils sont detenus 137

• 

132. Voir R. c. Seo (1986), 25 C.C.C. (3d) 385, p. 409 (C.A. Ont.), ainsi que les observations du juge 
Lc Dain dans l'arret R. c. Thomsen, (1988] 1 R.C.S. 640. 

133. Aux pages 79-80. Voir R. c. Thomsen, precite, note 132. 

134. Voir S.A. COHEN, «Roadside Detentions» (1986),51 C.R. (3d) 34. p. 41. 

135. R. c. Thomsen. pfI!cite. note 132. 

136. lei., pp. 653-654. 

137. Voir R. c. Tl/erl!llS, (1985J I R.C.S. 613. 
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Demande 
d' echanti lions 
d'haleine 

COMMENTAIRE 

CHAPITRE III 
DEMANDE D'ECHANTILLONS POUR 

LA DETERMINATION DE L' ALCOOLEMIE 

SECTION I 
REF US DE FOURNIR UN ECHANTILLON POUR 

LE DEPISTAGE PRELIMINAIRE 

84. Lorsqu'une personne a eM arretee pour omission ou 
refus de fournir un eehantillon d'haleine en vue de I'epreuve 
de I'alcootest, ou pour omission ou rerus de suivre Pagent de la 
paix pour Ie prelevement de eet eehantillon, I'agent de la paix 
peut lui demander de fournir, des que eela est materiellement 
possible, les echantillons d'haleine necessaires, de I'avis d'un 
teehnicien, it une analyse au moyen d'un analyseur d'haleine. 

En ee moment, Ie fait d'omettre ou de refuser sans excuse raisonnable de fournir 
un echantillon en vue de J' epreuve de l' «appareil de detection approuve» constitue un 
crime. Les peines minimales prevues sont etablies au paragraphe 255(1) du Code crimi
nel. Elles correspondent grosso modo a celles qui sont appJicables en cas de condam
nation pour les infractions de conduite avec facultes affaiblies ou lorsque I'alcoolemie 
depasse Ie niveau de 0,08. 

En etudiant I'evolution de ces textes au fil des ans, on cons tate que Ie legislateur, 
soucieux de faire preuve de severite, a progressivement etendu Ie champ de la respon
sabilite penale. II y a eu en premier lieu Ie crime de conduite avec capacite affaibIie; 
en deuxieme lieu, Ie crime de conduite lorsque l'alcoolemie est superieure a 0,08 (pre
somption de capacite affaibIie); enfin, Ie crime consistant dans Ie refus de foumir des 
echantillons d'haleine ou de sang. En ce qui a trait aux echantillons d'haleine, la loi 
reprime Ie refus de foumir un echantillon, non seulement en vue de I'utilisation de 
I'analyseur d'haleine, mais aussi pour I'epreuve du depistage preliminaire. 

Ces dispositions, maintenant familieres aux agents de police, aux avocats et aux 
juges, n'en presentent pas moins a notre sens de graves defauts, susceptibles toutefois 
d'etre aisement corriges sans que la vigueur de la politi que d'application en souffre. 

L'analyseur d'haleine permet de mesurer avec precision l'alcoolemie d'une per
sonne, ce qui n 'est pas Ie cas de l' «appareil de detection approuve». Celui-ci est utilise 
pour un depistage purement preliminaire, qui aide Ie policier a determiner s'il doit de
mander a la personne de fournir la preuve non equivoque de sa culpabilite en se sou
mettant a I 'epreuve de I 'analyseur d 'haleine. En punissant Ie refus de fournir un 
echantiI10n en vue du simple depistage, on se trouve donc en quelque sorte a etendre 
sur Ie plan tempore I Ie champ de la responsabilite pen ale, en ne tenant pas suffisam
ment compte du principe fondamental de la moderation dans Ie recours a la rigueur du 
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droit penal. Selon la Commission, i1 y aurait lieu de recourir a un autre moyen pour 
aider les policiers a accomplir leur mission sans donner une portee abusive a la loi 
penale. 

Cet autre moyen, on Ie trouve expose au present article. Lorsqu'une personne re
fuse de fournir un echantillon d'haleine en vue de l'epreuve de I'alcootest (depistage 
preliminaire), I'agent de police est habilite a lui demander de fournir des echantillons 
destines a l'utilisation d'un analyseur d'haleine. C'est uniquement a ce moment-Ia que 
Ie refus ou I' omission engage la responsabilite pen ale. 

Demande 
d'echantillons 
d'haleine 

Mise en garde 

COMMENTAIRE 

SECTION II 
COMMISSION DU CRIME DE CONDUITE SOUS 

L'EMPIRE D'UN ETA T ALCOOLIQUE 

85. (1) L'agent de la paix qui a des motifs raisonnables 
de croire qu'une personne, au cours des deux heures prece
dentes, a commis Ie crime prevu it I'article 58 (conduite sous 
I'empire d'un etat alcoolique) du projet de code criminel de la 
CRD peut, des que cela est materiellement possible, demander 
it cette personne : 

a) de fournir, des que cela est materiellement possible, les 
echantillons d'haleine necessaires, de I'avis d'un technicien, 
it une analyse au moyen d'un analyseur d'haleine; 

b) de Ie suh're, si besoin est, pour Ie preIevement des 
echantillons d'haleine. 

(2) S'i1 lui demande de Ie suivre, iI I'avertit qu'en cas 
d'omission ou de refus, it peut I'arreter et la conduire it un en
droit oil. un analyseur d 'haleine est disponible. 

Rapport nO 21, rec. 1 et 8 
Code crimiJlel, al. 254(3)a) 

Le paragraphe (1) de cet article est Ie pendant de l'actuel paragraphe 254(3) du 
Code criminel. II decrit Ie second cas ou I'agent de la paix est fonde a demander des 
echantillons d'haleine en vue de l'epreuve de I'analyseur d'haleine. Lorsque la condi
tion prevue au paragraphe (1) est remplie, l'agent peut faire cette demande sans etre 
astreint aux formalites relatives au depistage preliminaire. 

La personne, qui a ce moment sera detenue l38
, a Ie droit de eunsulter un avoeat et 

d'etre informee de ee droit avant d'obtemperer a la demande. Rien ne s'oppose done a 
ee que Ie Iegislateur reprime penalement Ie refus au l'omission de fournir les echantil
Ions demandes. 

138. Ibid. 
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Demande 
d'echantillons de 
sang 

Mise en gardc 

COMMENTAIRE 

-------------------------_._,.""'--

86. (1) L'agent de la paix qui a des motifs raisonnables 
de croire que, it cause de Petat physique de cette personne, Ie 
prelevement d'echantillons d'haleine serait materiellement im
possible ou elle serait incapable de fournir des echantiIlons 
d'haleine, peut, des que cela est materiellement possible, lui de
mander: 

a) de se soumettre, des que cela est materiellement possi
hie, au prelevement d'echantillons de son sang pour la de
termination de son alcoolemie; 

b) de Ie suivre, si besoin est, pour Ie prelevement des 
echantillons. 

(2) S'il lui demande de Ie suivre, il l'avertit qu'en cas 
d'omission ou de refus, il peut l'arreter et la conduire it un en
droit ou pourront etre effectues les prelevements de sang. 

Rapport nO 21, rec. 3 et 8 
Code crimille/, par. 254(3)iJ) 

Les regles etablies au paragraphe (I) correspondent pour l'essentiel aux disposi
tions de I'alinea 254(3)b) du Code criminel. Elles doivent etre lues it la lumiere du 
paragraphe 103(1) de la presente partie, qui (contrairement au Code actuel) limite it 
deux Ie nombre d'echantillons de sang susceptibles d'etre preleves. 

Le paragraphe (2) I'oblige it une mise en garde semblable a celie qui est exigee au 
paragraphe 85(2), it l'egard des echanti1lons d'haleine. 

Mise en garde 

COMMENTAIRE 

SECTION III 
MISE EN GARDE SUR LES CONSEQUENCES 

D'UN REFUS 

87. L'agent de la paix qui demande it une personne de 
fournir des echantillons d'haleine ou de sang l'avertit que, sui
vant l'article 59 (omission ou refus de fournir un echantillon 
d'haleine ou de sang) du projet de code criminel de la CRD, Ie 
fait de refuser ou d'omettre d'obtemperer sans excuse raison
nable constitue un crime. 

Rapport nO 21, rec. 8 

II s'agit ici de faire en sorte que Ia personne it qui une demande est faite en vertu 
des articles 84, 85 ou 86 (et done, qui a ete arretee et emmenee it un endroit ou des 
e~hantillons peuvent etre preleves) soit informee de son obligation legale d'obtemperer. 
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Du reste, Ia plupart des corps policiers du CanaGJ font deja cette mise en garde dans 
de telles circonstances. 

Traitement 
medical 

COMMENTAIRE 

SECTION IV 
RESTRICTIONS QUANT A LA DEMANDE 

D'ECHANTILLONS 

88. Lorsque la personne a He admise it I'hOpital ou est 
traitee d'urgence par un medecin, I'agent de la paix ne peut lui 
demander de fournir des echantillons d'haleine ou de subir des 
prelevements de sang que si Ie medecin traitant estime que la 
formulation de cette demande et Ie prele'l'ement des echantiI
Ions ne risquent pas de nuire au traitement de cette personne 
ni aux soins qui lui sont dOllnes. 

Rapport nO 21, rec. 5 

Cet alticle etablit clairemellt que, lorsqu 'une personne a ete admise a 1 'h6pital ou 
est traitee d urgence par un medecin, la protection de sa sante et sa securite doivent 
l'emporter sur les pouvoirs de I'agent de la paix Quant a la demande d'echantillons 
d'haleine ou de sang. Certes, les paragraphes 254(4) et 256(4) ainsi que Ie sous
alinea 256(1 )b)(ii) du Code criminel offrent en ce moment une certaine protection au 
patient a I'egard des prelevements de sang. mais elle est a notre sens insuffisante. Les 
dispositions actuelles s'appliquent en effet au preiel'ement d'echantillons de sang, sans 
qu'aucun mecanisme ne soit prevu pour Ie filtrage des demandes. Or. comme celles-ci 
(qu'elles aient trait a des echantillons d'haleine ou de sang) sont en soi susceptibles de 
gener Ie traitement du patient et de nuire a son bien-etre, Ie present article limite Ie 
pouvoir des autorites de lui demander des echantillons. 

Communication 
des n:sultats 

Demande 
d'echantillons de 
sang 
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SECTION V 
DEMANDE D'ECHANTILLONS DE SANG APRES 

COMMUNICATION DES RESULTATS DES ANALYSES 

89. (1) Une fois connus les resultats des analyses d'ha
leine, l'agent de la paix les communique it la personne visee des 
que cela est materiellement possible. 

(2) Une fois informee des resultats des analyses d'haleine, 
la personne detenue peut demander que des echantillons de 
sang soient preleves sur elle; I'agent de la paix prend alors les 
dispositions necessaires it cet effet. 

Rapport nO 21, rec. 9 et IO 



COMMENTAIRE 

On s'accorde 11 dire que, pour la determination de I'alcoolemie, I'analyse du sang 
est plus precise que celie de I'air expire 139

• De droit nouveau, les dispositions de l'arti
cle 89 vi sent donc 11 permettre aux personnes detenues d'avoir recours 11 la methode la 
plus rigoureuse. II est essentiel pour cela que toute personne qui fournit des echantillons 
en vue de I'epreuve de l'analyseur d'haleine soit promptement avisee des resultats. 
Cette obligation, imposee de fa90n claire par Ie paragraphe (1), n'entralnera aucune diF
ficulte administrative, les resultats etant conn us sitc)t Ie prelevement efFectue. Ainsi, la 
personne qui est remise en liberte apres avoir appris que I'analyse d'haleine lui est 
defavorable sera en mesllre de prendre des dispositions pour faire pmceder 11 des ana
lyses de sang, ce que pourra d'ailleurs lui avoir conseille son avo cat, si elle en a 
consulte un. Le paragraphe (2) vise simplement 11 donner aussi a la personne detenue la 
possibilite d'avoir recours 11 I'analyse de sang, si tel est son souhait. 

La majorite des commissaires estiment que les regles applicables aux echantillons 
de sang fournis sur la demande d'un agent de la paix devraient egalement regir les 
echantillons preleves a la suite d'une demande faite en vertu du present article. II 
n 'existerait alars aucun privilege relativement 11 ces echantillons ni aux resultats de 
I'analyse. Les echantillons demeureraient sous la garde des autorites, qui devraient les 
preserver comme tout autre echantillon de sang preleve en vertu de la pres"nte partie. 
Les dispositions contenues au chapitre V traduisent Ie point de vue des commissaires 
majoritaires, et sont, a I 'article 10 J, expressement declarees applicabJes aux echantillons 
preleves en vertu du paragraphe 89(2). 

Certains commissaires ne partagent cependant pas ce point de vue. Comme I' objet 
de cet article est de mettre la personne detenue sur Ie meme pied que celie qui a ete 
relachee, ils pensent que les resultats de l'analyse d'echantillons de sang preleves a la 
suite d'une demande Faite en vertu du present article, une fois communiques 11 l'interes
se, devraient etre consideres comme sa propriete et faire I'objet d'un privilege. Par 
consequent, les autorites ne devraient pas avoir la possibilite d'avoir acces aux resultats 
de l'analyse de. «leur moitie» de I 'echantillon, a moins que la personne n 'ait annonce 
son intention de les produire au proces. Nous avons ajoute au chapitre V une serie de 
contre-dispositions traduisant ce point de vue. 

L'accuse qui souhaite produire au proces les resultats d'une analyse effectuee par 
un «analyste» (suivant la definition donnee 11 I'article 82) peut Ie faire au moyen d'un 
certificat, conformement aux dispositions de I 'article 123. 

139. Voir P. H"RDlNG et P.H. FIELD. «Breathalyser Accuracy in Actual Law Enforcement Practice: A Com
parison of Blood-and-Breath-Alcohol Results in Wisconsin Drivers» (1987), 32 JOl/l'I/a/ of Fore1lsic 
Sciences 1235. 
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Demandeur 

COMMENTAIRE 

CHAPITRE IV 
MANDAT AUTORISANT DES 
PRELEVEMENTS DE SANG 

SECTION I 
DEMANDE DE MANDAT 

90. L'agent de la p2ix peut demander un mandat autori
sant Ie prelevement d'echantillons de sang sur une personne. 

Rapport nO 21. rec. 4 
Code crimille/, par. 256(1) 

L'articie 90 imlique qui peut demander un mandat autorisant Ie prelevement 
d'echantiIIons de sang. Le Code criminel n'exclut pas la presentation d'une demande 
par un simple citoyen, mais seu! I'agent de la paix peut obtenir un telemandat 3 cet 
egard. Vu les conditions fixees 3 I'article 94 pour la deIivrance du mandat, il semble 
opportun d'autoriser seulement I'agent de la paix 3 presenter la demande visee au pre
sent article. 

Demande en 
personne ou par 
telephone 

Mode de 
presentation 

Forme de la 
demande ecrite 

COMMENTAIRE 

91. (1) La demande est presentee en personne. Toutefois, 
elle peut aussi I'etre par telephone ou it I'aide d'un autre 
moyen de telecommunication, s'iI est materiellement impossible 
au demandeur de se presenter en personne. 

(2) La demande est presentee uniIateralement et so us ser
ment, de vive voix ou par ecrit. 

(3) La demande presentee par ecrit doit I'etre selon la for
mule prescrite. 

Code crimille/, par. 256(1) et (3) 

L'aIticle 91 enonce les modalites applicables a la demande de mandat autorisal1t Ie 
prelevement d'echantillons de sang. La procedure est semblable 3 celIe qui regit la de
mande de mandat de perquisition. 

Le paragraphe (1) reprend les deux methodes ac~u~llement prevues au para
graphe 256(1) du Code criminel. 

Quant au paragraphe (2), il dispose que Ja dernande doit e're presentee unilaterale
ment (3 savoir, «sans avis et sans qu'il soit nece$saire d(! 1a notifier 3 quelque autre 
partie»). Contrairement 3 ce que prevoient generaicment its regles regissant la presen
tation des demandes de mandat prevues dans notre code de procedure penaic, il n'est 
pas necessaire que la demande dont il est question ici soit pn§sentee a huis clos. La 
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raison en est que la personne sur qui les echantillons doivent etre preleves sera norma
lement inconsciente, d'ou l'absence de risque de perte ou de destruction des indices 
recherches, a i'upposer que la personne puisse etre mise au courant de la presentation 
de 1a demande. Le paragraphe (2), s'ecarte aussi du droit actuel en pennettant de pre
senter de vive voix aussi bien que par ecrit la demande de mandat relative au preleve
ment d'cchantillons de sang. NOlls avons explique les motifs de ce changement dans Ie 
commentaire relatif au paragraphe 22(2). 

Aux tem1es du Code criminel actuel, la demande de mandat presentee par ecrit, en 
matiere de prelevements de sang, doit I'etre au moyen d'«une denonciation faite sous 
sennent selon la fonnule I ». Or, iI s'agit en fait de la fonnule conr;ue pour la demande 
de mandat de perquisition et qui, outre ses defauts inherents '4o, s'avere parfaitement 
inadequate pour la demande d'une toute autre nature visee dans la presente partie. C'est 
pOlll'quoi I'on prevoit au paragraphe (3) I'utilisation d'une fOJmule speciale, ou pourront 
aisement etre inseres les renseignements exiges a I'article 93. 

Competence. 
demunde en 
personne 

Competence. 
demunde par 
telephone 

COMMENTAIRE 

92. (1) La demande presentee en personne est adressee a 
un juge de paix du district judiciaire oil est cense avoir etc 
commis Ie crime ou de celui oil Ie mandat doit etre execute. 

(2) La demande faite par telephone ou a I'aide d'un autre 
moyen de telecommunication est presentee it un juge de paix 
designe par Ie juge en chef de la Cour criminelle pour exercer 
cette fonction. 

Code "riminel. par. ::!56( I ) 

Le Code criminel ne precise pas ou la demande cloit etre presentee. Comme eUe est 
nonnalement faite dans des situations d 'urgence, Ie paragraphe (1) donne au demandeur 
une latitude considerable so us ce rapport. Cela sera particulierement utile lorsque la 
demande a trait a un accident qui s'est produit dans une region eloignee. 

Le paragraphe (2) ne necessite aucune explication. II est inspire des dispositions 
actuelles du Code criminel, mais nous avons tenu compte dans sa redaction des propo
sitions qu'a fonnulees la Commission en vue de I'unification de la juridiction pen ale 
(document de travail n° 59). 

Contenu de la 
demande 

93. La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date oil elle est presentee; 

c) Ie crime faisant I'objet de I'enquete; 

140. Voir Ie commentaire accompagnant I'article 24. 
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COMMENTAIRE 

d) la personne sur laquelle les echantillons de sang doivent 
etre prtHeves; 

e) les motifs pour lesquels Ie demandeur crait que ceUe 
personne, au cours des deux heures precedentes, a commis 
Ie crime prevu it I'article S8 (conduite sous I'empire d'un 
etat alcoolique) du projet de code criminel de la eRD et a 
ete impliquee dans un accident ayant coftte Ia vie ou des 
lesions corporelles it quelque personne; 

1) les motifs pour Jesquels Ie demandeur crait qu'un mede
dn est d'avis a la fois : 

(i) que ceUe personne se trouve, it cause de I'absorption 
d'alcooJ, de l'accident ou de tout autre evenement lie a 
l'accident, dans un etat physique ou psychologique qui 
ne luipermet pas de consentir au pn!levement d'echan
tillons de son sang, 
(ii) que Ie pl'elevement des echantillons ne risque pas de 
mettre en danger 13 vie ou la sante de cette personne; 

g) la liste de to utes les demandes de mandat qui, it Ia 
connaissance du demandeur, ont deja ete presentees relati· 
vement it la meme personne et dans Ie cadre de Ia meme 
enquete ou d'une enquHe connexe, avec la date de chacune 
d'entre elles, Ie nom du juge de paix saisi et l'indication 
qu'eUe a ete retiree, reJetee ou accueillie, selon Ie cas; 

h) dans Ie cas d'une demande presentee par tt~lephone ou 
it I'aide d'un autre moyen de tehkommunication, les cir
constances en raison desquelles iI est materiellement impos
sible au demandeur de se presenter en personne devant un 
juge de paix. 

La procedure n!gissant la demande de mandat. en matiere de prelevements de sang, 
doit repondre aux memes grands objectifs que pour les fouilles et perquisitions : carac
the judiciaire, precision, regularite de I'operation, reglementation rigoureuse des at
teintes aux droits individuels decoulant de 1 'exercice de pouvoirs discretionnaires. II est 
essen tiel a la realisation de ces objectifs que les motifs sur lesquels repose 1 'autorisation 
judiciaire soient clairement enonces. 

Le Code criminel aetuel prescrit pour la demande l'utilisation de la formule l. Or, 
comme celle-ci est con9ue pour la demande de mandat de perquisition, les prelevements 
de sang risquent d'etre autorises suivant des criteres vagues ou deficients. L'article 93 
enumere donc d'une maniere specifique les renseignements devant figurer dans la de
mande, et fait une distinction entre les elements tOllchant Ie fond et les elements tou
chant la preuve. La seule distinction de ce type se trouve a )'heure actuelle a 
l'article 487.1 du Code crimine!, qui precise Ie contenu obligatoire de Ia demande de 
h~lemandat. Dans notre code, nous avons donne une portee generale a cette regIe. 
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Motifs justifiant 
la delivrance du 
mandai 

Motifs 
slippiernentaires. 
demande par 
telephone 

COMMENTAIRE 

SECTION II 
DELIVRANCE DU MANDAT 

94. (1) Le juge de paix saisi d'uo.e demande it eet effet 
peut decerner un mandat autorisant Ie ilrl!levement d'echantil
Ions du sang d'une personne s'il est convaincu qu'il existe des 
motifs raisonnabk'3 de croire : 

a) d'une rmrt, que ceUe personne, au cours des deux 
heures precedentes, a commis Ie crime prevu it I'article 58 
(conduite so us Pempire d'un etat alcoolique) du projet de 
code criminel de Ia eRD et a ete impliquee dans un acci
dent ayant coute Ia vie QU des lesions corporeUe.s it quelque 
personne; 

b) d'autre part, qu'un medecin est d'avis a la fois : 
(i) que cette personne se trouve, a cause de I'absorption 
d'alcooI, de i'accident ou de tout autre evenement lie a 
Paccinent, dans un etat physique ou psychologique qui 
ne lui permet pas de consentir aU prelcvement de son 
sang, 
(ii) que Ie prelevement des echantillons ne risque pas de 
mettre en danger In vie ou la sante de cette personne. 

(2) Dans Ie cas d'une demande presentee par telephone ou 
it l'aide d'un autre moyen de telecommunication, Ie juge de 
paix refuse la delivI'ance du mandat s'it n'est pas en outre 
convaincu de I'existence de motifs raisonnables de croire qu'iI 
est materiellement impossible au demandeur de se presenter en 
personne devant un juge de paix. 

Rapport nO 2!, fee. 4 
Code crilllinel. par. 256( 1) 

Nous avons repris ici, d'une maniere generale, les conditions posees au para
graphe 256(1) du Code criminel pour Ia delivrance du mandat autorisant les preleve
ments d~ sang. 

A Ia suite des consultations, nOlls avons perfectionne nos recommandations ante
rieures sous deux rapports. En premier lieu, nous avolls decide de limiter Ia pOilsibilite 
de recourir aux pn!levements de sang aux situations ou un accident a coGte la vie ou 
des lesions corporeIJes a une personne (voir l'alinea 94(l)a», au nom du principe de la 
moderation. En second lieu, la delivJ"ance du mandat n'est plus subordonnee a I'etat 
d'inconscience de Ia personne visee; il peut en effet arriver que I'on se trouve incapable 
de donner son consentement tout en etant conscient (en cas d'ivresse ou de blessures, 
par exempIe). 
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.Pour statuer sur Ia demandf', Ie juge de paix se voit conferer Ie meme pouvoir 
discretionnaire qu'en matiere de mandats de perquisition '41

• II doit etre convaincu que 
les conditions enoncees aux alineas (l)a) et b) sont reunies. Une precision: s'il est 
necessaire aux tennes de I'aiinea b) que Ie juge de paix soit «convaincu qu'il existe des 
motifs raisonnabJcs de croire» que I'opinion d'un medecin repond aux exigences des 
sous-alineas (i) et (ii)., il n'a pas a apprecier personnellement I 'autorite ni la valeur de 
cede opinion. 

Le paragraphe (2) de !'article 94 repond a 1'alinea 9311). La condition supplemen
taire regissant Ia d61ivrance du mandat 11 la suite d'une demande presentee par tele
phone ou it I'aide d'un autre moyen de telecommunication est identique a celie qui est 
cooncee a l'article 26, dans Ie domaine des fouilles et des perquisitions. Ce mandat 
confere exactement les memes pouvoirs que s'il etait deIivre a la suite d'une demande 
faite en personne; seule differe la fagon dont il est Obl~nu.. Comrne c'est Ie cas en 
matiere de perquisitions, il doit etre rempli par Ie juge de paix, qui en transmet deux 
exemplaires au demandeur ou lui en fait remplir deux exemp'laires (voir I'article 12). 

Conditions 
d'execution 

COMMENTAIRE 

95. Le juge de paix qui decerne un mandat peut y fixer 
toutes conditions qu'i1 juge opportunes Quant a son execution. 

Cet article confere au juge de paix saisi de la demande un pouvoir identique a celui 
qui lui est donne en matiere de fouilles et de perquisitions par I 'article 27. L 'attribution 
de ce pouvoir est liee au fait que Ie juge de paix peut poser toutes les questions qu'il 
veut avant de delivrer Ie mandat. Car s'il comprend mieux la situation dans son ensem
ble, il sera davantage en mesure d'etablir des conditions pour que I'objectif poursuivi 
soit atteint de la maniere la plus sure, la plus efficace et la moins attentatoire possible 
aux droits de Ia personne vi see. On constate, a la lecture de I'article 100, que les pre
sentes dispositions donnent au juge de paix la possibilite d'exiger, a titre de condition 
speciale, qu'une copie ou un fac-simile du mandat soit remis a une personne designee 
autre que celie devant etre soumise au prelevemeTlt. Cela pourra frequemment s'averer 
utile Iorsque Ie sujet est inconscient. (Voir a ce sujet Ie commentaire qui accompagne 
I 'article 100.) 

Fonne du mandat 

COMMENTAIRE 

96. Le mandRt est redige seIon la formule prescrite et 
porte la signature du juge de paix qui le deIivre. 

Code criminel. par. 256(2) 

Le paragraphe 256(2) du Code criminel prevoit a I'heure actuelle que Ie mandat 
relatif au prelevement d'echantillons de sang «peut etre redige suivant les fonnules 5 
ou 5.1 en les adaptant aux circonstances». Or, en fait, ces deux fonnules sont congues 

141. Voir Ie commentaire qui accompagne l'artic1e 25. 
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pour Ie mandat de perquisition. Leurs defauts ont ete traites dans les commentaires qui 
accompagnent les articles 29 et 32. Et les critiques fonnulees dans Ie cadre des fouilles 
et des perquisitions ont encore plus de force lorsque ces modeles sont utilises pour les 
prelevements de sang. En exigeant que Ie mandat soit redige selon une fonnule expres
sement destinee a eet usage, nous entendions insister sur Ie caractere tout a fait partieu
lier du mandat autorisant ce type de prelevements. 

CQntenu du 
mandat 

COMMENTAIRE 

97. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant I'objet de I'enquete; 

c) la personne sur laquelle les echantillons de sang doivent 
etre preleves; 

d) Ie jour et I'heure ou la demande a ete presentee; 

e) les conditions fixees, Ie cas echeant, pour I'execution du 
mandat; 

f) Ie jour et I'heure ou Ie mandat expire s'jJ n'est pas exe
cute; 

g) Ie jour, I'heUl'e et I'endl'oit ou Ie mandat est delivre; 

11) Ie nom du juge de paix et son ressort. 

Cet article enumere les renseignements qui doivent figurer dans Ie mandat. Nous 
avons iei repris dans leurs grandes lignes les dispositions de I 'article 30, eonsacrees aux 
fouilles et aux perquisitions. 

Delai de six 
heures 

COMMENTAIRE 

SECTION III 
EXPIRATION DU MANDAT 

98. Le mandat autorisant Ie prelevement d'echantillons 
de sang expire six heures apres sa delivrance ou au moment de 
son execution, si eUe a lieu avant cette echeance. 

Nous avons deja explique les principales raisons pour lesquelles il est opportun 
d'indiquer dans Ie mandat Ie moment OU iI expire 141. L'article 98, sans equivalent dans 
Ie Code criminel aetuel, fixe Ie delai d'execution du mandat autorisant Ie prelevement 
d'eehantillons de sang. L'utilite de ces prelevements diminue au bout d'un certain 
temps; nous avons done voulu, en Iimitant a six heures la duree de validite du mandat, 

142. Voir les commentaires relatifs aux articles 31 11 33. 
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empecher des atteintes a I'integrite corporelle qui seraient abusives, parce que sans ob
jet, vu Ie temps ecoule depuis I'infraction reprochee. (La presente partie comporte ega
lement d'autres dispositions touchant Ies delais.) Malgre son caractere quelque peu 
arbitraire, ce delai d'execution de six heures est sans aucun doute raisonnable. 

Depot du mandat 
expire 

COMMENTAIRE 

99. Lorsque Ie mandat expire sans avoir ete execute, les 
raisons pour lesquelles iI ne I'a pas ete sont notees sur une co
pie du mandat. Celle-ci est deposee des que cela est materielle
ment possible aupres du greffier du district judiciaire oil Ie 
mandat a ete delivre. 

Ces dispositions, sembi abIes a celles de I'article 34 (fouilles, perquisitions et sai
sies), repondent aux memes objectifs. 

Personne a qui 
la copie est 
remise 

COMMENTAIRE 

SECTION IV 
REMISE D'UNE COPlE DU MANDAT 

100. Des que cela est materieliement possible apres I'exe
cution du mandat, I'agent de la paix remet une copie du man
dat a la personne sur qui les echantillons de sang ont ete 
preleves, a moins que Ie .iuge de paix qui a decerne Ie mandat 
n'ait prescrit, a titre de condition regissant son execution, que 
cette copie soit remise a une autre personne designee. 

Comme dans Ie cas du mandat de perquisition l43
, la Commission estime qu'en regJe 

generale, on devrait remettre a la personne visee (sans qu 'elle ait a Ie demander expres
sement) une copie du mandat autorisant des prelevements de sang sur elle. L'arti
cle 100 prevoit en outre la remise d'une copie a toute autre personne designee par Ie 
juge de paix, Ie cas echeant : il peut en effet arriver que Ie suspect soit inconscient, ou 
que d'autres personnes (des membres de sa famille, par ex em pie) veuillent s'assurer 
qu'aucun prelevement ne sera effectue sans necessite medicale ou sans autorisation 
donnee en bonne et due forme. 

143. Voir Ie commentaire qui accompagne l'article 40. 
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- ~------ ~--- -- ~---- ~- ----- ----

Application du 
chapitre 

Conditions du 
pnHevernent 

Avis du rnedecin 

CHAPITRE V 
PRELEVEMENT, ANALYSE ET REMISE DES 

ECHANTILLONS DE SANG 

SECTION I 
CHAMP D' APPLICATION 

101. Le present chapitre s'applique aux ecl1.mtiUons de 
sang preleves en vertu d'un mandat, d'une demande faite sui
vant l'alinl~a 86(1)a) (agent de la paix) ou d'une demande f:lite 
dans les circonstances decrites au paragraphe 89(2) (personne 
detenue). 

SECTION II 
PRELEVEMENT ET ANALYSE 

DES ECHANTILLONS 

102. (1) Le prelevement d'echantiIIons de sang doit sa tis-
faire aux conditions suivantes : 

a) it est effectue des que cela est materiellement possible 
apres la formulation de la demande ou la deIivrance du 
mandat; 

b) il est effectue par un medecin ou par un technicien agis
sant so us la direction d'un medecin; 

c) iI est effectue de maniere telle que la personne soit in
commodee Ie moins possible. 

(2) Le prelevement d'echantillons de sang est interdit a 
moins que Ie medecin ne soit d'avis, avant Ie prelevement de 
chaque echantillon, 

a) que, d'une part, Ie prelevement de l'echantillon ne ris
que pas de mettre en danger la vie 00 la sante de la per
sonne; 

b) que, d'autre part, dans Ie cas 011 l'echantillon est preieve 
en vertu d'un mandat, la personne se trouve, a cause de 
I'absorption d 'alcool, de I'accident ou de tout autre evenement 
lie a I'accident, dans un etat physique ou psychologique qui oe 
lui per met pas de consentir au prelevement de son sang. 

Rapport nO 2i, rec. 13 et 14 
Code crimillel, par. 254(3), 254(4) et 256(4) 
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COMHENT AlRE 

Le paragraphe 102(1) renferme un certain nombre de dispositions visant a proteger 
les droits des personnes soumises a des prelevements de sang. A I'alinea (l)a), on exige 
que ceux-ci soient effectues Ie plus tot possible (ce que font bien sur la plupart des 
policiers, tout retard ayant pour effet d'affaiblir la valeur accordee aux resultats des 
analyses). On entend ainsi veiller it ce que les echantillons soient preleves pendant 
qu'ils presentent encore une utilite scientifique, pour eviter que des personnes subissent 
une teUe atteinte a leur integrite corporelle sans justification. L'alinea(1)b) reprend les 
dispositions du paragraphe 254(4) du Code criminel actuel qui visent a ce que Ie prele
vement des echantillons soit effectue selon les regJes de I'art par une personne compe
tente. L'alinea(l)c) se passe d'explications; iI a pO!lr but d'attenuer Ie plus possible les 
desagremems causes par Je prelevement d'echantillons de sang. 

Le paragraphe {2) rep rend aussi certaines dispositions de I'alinea 254(3)b) et du 
paragraphe 254(4) du Code actue!. II est I'echo des exigences posees a I'alinea 94(1 )b) 

de notre code pour I'obtention du mandat, et donne sans equivoque un droit de regard 
au medecin quant a I'opportunite du prelevement et quant au moment ou il est effectue, 
la protection de la vie et de la sante de la personne etant primordiales. 

Nombre 
d'echantillons 

QUantile pre levee 

COMMENTAlRE 

103. (1) Le prelevement sur une meme personne est limite 
a deux echantillons de sang distincts. 

(.2) La quantite de sang prelevee pour chaque echantillon 
est limitee it celIe qui, de I'avis du medecin, per met de diviser 
I'echantillon en deux parties destinees it des analyses distinctes, 
POUI' la determination de I'alcoolemie de la personne. 

Rapport nO 21, ree. 3 et 4 
Code crimillel, par. 254(3) el 256(1) 

Les articles 103 a 105 enoncent certaines regles applicables au prelevement 
d' echantilloJ)s de sang. Quelque peu differentes, les regles actuellement prevues au 
Code criminel sont aussi pius confuses, et ne sont pIeinement comprehensibles qu'a Ia 
lumiere des dispositions de l'artic1e 258 relatives a la preuve. 

Si l'article 258 etablit une presomption refragable quant aux resultats de l'analyse 
d'un echantillon de sang, on ne trouve dans Ie Code criminel aucune limite expresse 
touchant Ie nombre d\~chantillons susceptibles d'etre preleves. Par exemple, il est uni
quement question au paragraphe 254(3) des «echantiIlons de sang [ ... ] qui, de I'avis 
d'un technicien ou d'un medecin qualifies sont necessaires a l'analyse con venable pour 
permettre de determiner [J']aicooJemie [de la personne].» Meme formulation au para
graphe 256(1) : «les echantilJons de sang necessaires, selon Ia personne qui les preleve, 
a une analyse convenable permettant de determiner l'aIcoolemie de cette personne.» Le 
paragraphe 103(1) prevoit clairement Ie prelevement d'un maximum de deux echantil
Ions de sang, ce qui limite les atteintes E. J'integrite corporelle de la part de I 'Etat. 
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Les dispositions du paragraphe (2) sont explicites : c'est Ie medecin qui determine 
la quantite de sang prelevee pour chaque echantillon. 

Division des 
eehantillons 

Conservation des 
eehantillons 

COMMENTAIRE 

104. (1) Chacun des echantillons de sang est divise en 
deux parties, qui sont placees dans des contenants scelles dis
tincts. 

(2) L'agent de la paix charge de I'enquete sur Ie crime re
lativement auquel Ie prelevement a ete effectue a la garde des 
echantillons; iI prend les mesures pl'opl'es it assurer leur pro
tection et leur conservation. 

Code erimil/el, sous-al. 258(1 )d)(i) et (iv) 

Comme a I'heure actuelle, les echantillons doivent suivant Ie paragraphe (1) etre 
places dans des contenants scelles. Quant au paragraphe (2), nouveau, il repond a un 
souci de precision. Il s'agit de confier c1airement la garde et la conservation des echan
tillons a la personne qui logiquement est Ie plus en mesure de s'acquitter de cette res
ponsabilite. 

Analyse pour Ie 
compte de 
('agent de la paix 

Eehantillon de 
eontrOle 

COMMENTAIRE 

105. (1) L'agent de la paix peut contier it un analyste une 
partie de chacun des echantillons de sang pour la determina
tion de I'alcoolemie. 

(2) II garde I'autre partie de chacun des echantillons, atin 
qu'une analyse puisse etre effectuee pour Ie compte de la per
sonne sur qui les echantillons ont He preleves. 

Rapport nO 21, ree. II 
Code criminel, sous-al. 258(1 )d)(i) et (v) 

Le paragraphe (1) de cet article vise a donner expressement a la police Ie pouvoir 
de faire proceder a I'analyse d'une partie de chaque echantillon de sang. Le paragra
phe (2), pour sa part, a pour objet de faciliter I 'exercice par I 'accuse du droit qui lui est 
donne a I'article 107, a savoir, obtenir la remise d'echantillons en vue de faire executer 
une analyse pour son propre compte. A l'heure actuelle, Ie sous-aIinea 2S8(1)d)(i) du 
Code criminel exige (pour I'application de la presomption refragable etablie a cet arti
cle) Ie prelevement de deux echantiIIons, l'un devant etre garde «pour en permettre 
I'analyse a la demande de l'accuse». Notre disposition en once en termes plus directs 
I'obligation de conserver une partie de I'echantillon. 

Le droit ne prevoit pas, a l'heure actuelle, la conservation des echantillons d'ha
leine ni leur remise en vue d'une analyse pour Ie compte de I'accuse. L'obligation de 
remettre a celui-ci des echantiIIons supplementaires a cette tin a ete edictee a maintes 
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reprises dans Ie Code criminel au fil des ans l44
, mais la disposition en cause n'a pas 

encore ete proclamee en vigueur. II a ete juge que Ie refus de remettre a I'accuse des 
echantillons d'haleine pour qu'i! puisse faire proceder a une analyse ne contrevenait ni 
a la Declaration canadielllle des droits l45 ni a la Chartel46

• II semble que I 'absence de 
proclamation tienne aux difficultes techniques que pose la conservation d'echantillons 
d'haleine. (La conservation des echantillons de sang ne presente aucun probleme a cet 
egard.) Aussi la Commission s'abstient-elle de proposer, pour Ie moment, que cette 
regie s'applique au prelevement d'echantillons d'haleine. 

Presence de 
drogues 

COMMENTAIRE 

106. Tuut echantillon de sang peut fa ire I'objet d'une ana
lyse visant it deceler la presence de drogues. 

Rapport nO 21, rec. 2 
Code cr;m;lIel, par. 258(5) 

L'article 106 a pour origine Ie paragraphe 258(5) du Code criminel actue!. Les 
echantillons obtenus a la suite d'une demande ou en vertu d'un mandat seront analyses 
en vue de la determination de l'alcoolemie. Si les analyses s'averent negatives ou que 
l'alcoolemie est tres faible, on pourra en certains cas soup90nner que c'est a cause de 
la consommation de drogues que la personne conduisait d 'une maniere inhabituelle ou 
avait un comportement anorma!. L'article 106 pennet de verifier Ie bien-fonde de ces 
soup90ns. 

Demandeur et 
preavis 

D61ai et 
modalites de la 
demande 

SECTION III 
DEMANDE DE REMISE D'ECHANTILLONS 

107. La personne sur laquelle des echantillons de sang ont 
ete preleves peut, moyennant un preavis raisonnable au pour
suivant, demander la remise d'une partie de chaque echantillon 
en vue d'une analyse. 

Code crimillel, par. 258(4) 

108. La demande est presentee par ecrit it un juge de paix 
dans les trois mois qui suivent Ie jour du prelevement des 
echantillons. 

Codl! crimillel, par. 258(4) 

144. S.C. 1968-1969, ch. 38, art. 16; S.C. 1974-1975-1976, ch. 93, par. 18(1) et (2); S.C. 1985, th. 19, 
art. 36; Ie sous-aJinea 258( l)d(i) entrera en vigueur 11 la date fixee par proclamation. 

145. L.R.C. (1985), App. III. 

146. Voir Duke c. La Reine, [1972] R.C.S. 917; R. c. Potma (1983). 11 C.R. (3d) 231 (C.A. Onl.). Voir 
aussi, toutefois, la decision R. c. Bourget (1987),56 C.R. (3d) 97 (C.A. Sask.), suivant laquelle Ie fait 
de ne pas communiquer des pieces pertinentes contreviendrait aux dispositions de l'article 7 de la 
Charte. 
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Contenu de la 
demande 

Affidavit 

Signification du 
preavis 

Preuve 11 
I'audience 

Signification de 
I'affidavit 

Interrogatoire du 
souscripteur 

Serment 

Enregistrement 

Designation de 
I' enregistrement 

Certification de 
la transcription 

Ordonnance de 
remise 

109. (1) La demande contient les renseignements sui-
vants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date oil elle est presentee; 

c) Ie crime reproche ou faisant I'objet de I'enquete; 

d) Ia date du prelevement des echantillons de sang; 

e) la nature de I'ordonnance demandee. 

(2) Le contenu de la demande est atteste par un affidavit. 

110. Un preavis indiquant Ie lieu, la date et I'heure de 
I'audition est signifie, avec la demande et I'affidavit, au pour
suivant. 

111. Le juge saisi de la demande peut recevoir tout ele
ment de preuve Oll temoignage, notamment so us la forme d'un 
affidavit. 

112. (1) Lorsqu'un affidavit doit Ctre produit en preuve, iI 
est signifie, dans un delai raisonnable avant I'audience, au 
poursuivant. 

(2) Le souscripteur d'un affidavit re~u en preuve peut Ctre 
interroge sur Ie contenu de cet affidavit. 

113. Le serment est obligatoire pour tout temoin. 

114. (1) Les temoignages entendus par Ie juge de paix 
sont integralement enregistres par ecrit ou sur support electro
nique. 

(2) L'enregistrement indique I'heure, Ie jour et un som
maire de son contenu. 

(3) L'heure, la date et I'exactitude de toute transcription 
de I'enregistrement doivent Ctre certifiees. 

115. Le juge de paix saisi d'une demande a cet effet or
donne la remise d'une partie de chaque echantillon, sous re
serve des conditions qu'i1 estime necessaires pour en assurer la 
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Forme de 
I 'ordonnance 

Contenu de 
l' ordonnance 

Depot de 
documents 

COMMENTAIRE 

conservation en vue de son utilisation dans Ie cadre de queIque 
procedure. 

Rapport nO 21, rec. II 
Code crilRi'le/, par. 258(4) 

116. L'ordonnance est redigee suivant Ia formuIe prescrite 
et porte la signature du juge de paix qui Ia rend. 

117. L'ordonnance contient Ies renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime reprocbe ou faisant I'objet de I'enquete; 

c) Ia date du prelevement des echantillons de sang; 

d) les conditions imposees par Ie juge; 

e) Ie lieu et la date oil. elle est rendue; 

j) Ie nom et Ie ressort du j uge de paix qui la rend. 

118. Des que cela est materiellement possible apres I'audi· 
tion, Ie juge de paix fait deposer les documents suivants aupres 
du greffier du district judiciaire oil. la demande a ete presen
tee: 

a) Ie preavis relatif a la demande; 

b) la demande; 

c) I'enregistrement des temoignages qu'il a entendus, ou Ia 
transcription de cet enregistrement; 

d; Ies autres elements de preuve qu'il a rec;us; 

e) I'original de I'ordonnance. 

Les dispositions de la Section III (art. 107 it 1 ~ 8) reprennent en gros les disposi
tions du paragraphe 258(4) du Code criminel actud. Fondees sur Ie droit de presenter 
une defense pleine et entiere l47

, elles etablissent un l~leCanisme permettant it I'accuse de 
demander la remise d'une partie de chaque echantiIIon preleve, en vue de contester les 
resultats des analyses. Le juge de paix devra ordonner la remise, pour peu que la de
mande ait ete presentee, par la personne sur qui les echantiIIons ont ete preleves ou en 
son nom, dans Ie delai prescrit it l'article 108. Ces dispositions remplacent la procedure 
fumeuse de «demande sommaire» actuellement prevue au paragraphe 258(4) du Code 
criminel148

• 

147. Voir Ie Code crimille/. par. 650(3). 802(1). 

148. Pour une analyse critique de la procedure de demande sommaire. voir Ie commentaire accompagnant 
I'article 214 (disposition des choses saisies). 
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Pour des raisons de commodite, les regles regissant ce mecanisme ont ete regrou
pees dans Ia presente section et aucun autre commentaire n'accompagne les articles qui 
la composent. Une fois que notre code de procedure penale aura ete complete et unifor
mise, ces regles seront integrees a une partie genera Ie etablissant les fegles communes 
a toutes les demandes d'ordonnance. 

Refus de 
proceder au 
pnm~vement 

COMMENTAIRE 

SECTION IV 
ABSENCE DE RESPONSABILlTE PEN ALE 

119. Ne constitue pas un crime, Ie fait pour un medecin ou 
un technicien d'omettre ou de refuser de prelever un echantil
Ion de sang sur une personne, ni Ie fait, pour un medecin, 
d'omettre ou de refuser de faire effectuer un tel prelevement 
par un technicien place so us sa direction. 

Rapport nO 21, rec. 16 
Code C'l'imillei. par. 257( I) 

Les dispositions de l'article 119 sont semblables a celles du paragraphe 257(1) du 
Code crimine/ actue!. La Commission estime que forcer medecins et techniciens a par
ticiper aux enquetes criminelles et 11 l'application de la loi porterait abusivement atteinte 
a leurs droits fondamentaux. Dans certains cas, cela constituerait nussi une immixtion 
inacceptable dans les rapports entre Ie patient et Ie medecin ou l'infirmiere. Nous eta
blissons done clairement ici que Ie fait d'omettre ou de refuser de prelever ou de faire 
prelever un echantillon de sang n 'est un manquement a aucune obligation legale l49 et 
que ni Ie medecin ni Ie technicien ne se rend ainsi coupabJe du crime d'entrave a la 
justice. 

Nous n 'avons pas integre au paragraphe 119 les dispositions du paragraphe 257(2) 
du Code criminel actuel, dont J'objet est de soustraire a toute responsabilite civile ou 
penale Les medecins, dt: meme que les techniciens agissant sous leur direction, pourvu 
que les prelevements soient effectues «avec des soins et une habilete raisonnables». II 
est en effet permis de se demander si, du point de vue constitutionnel15o

, I'insertion de 
dispositions sur 1a responsabilite civile dans une loi penale est opportune. De plus, Ie 
paragraphe du Code criminel exprime simplement une regie fondamentale du droit de 
Ia responsabilite civile, dont la mise en reuvre revient de toute fa90n aux juridictions 
civiles '51

• D'autre part, la mention de la responsabilite pen ale n'est pas utile non plus 
puisque, aux temles de l'article 102, Ies prelevements autorises par Ia presente partie 
doivent etre effectues par un medecin au un technicien place sous sa direction, et que, 

149. Voir Ie rapport nO 31, rec. 25(1) et commentaire y afferent. p. 132. 

ISO. Voir P.W. HOGG. CCJIIstitllr;ollai Law ofCwwda, 2c ed., Toronto, Carswell. 1985. pp. 412-413; R. c. 
ZeiclIsky. [1978] 2 R.C.S. 940. Ie juge en chef Laskin, p. 963. 

151. Voir A.M. LINDEN, La respollsaiJilire cMie delictlleile. 4c ed., Cowansville (Qc), Editions Yvon Blais. 
1988, Ie chapitre V en general et en particulier les pp. 173-J 92. 
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suivant l'article 23 du projet de code criminel de la Commissionl~2, echapperait a la 
responsabilite penale la personne qui ferait preuve de soins et d'une habilete raisonna
bles en procedant a des prelevements en application de I'article 102. 

[Position minorilaire - Certains commissaires Ollt propose line version dijjerenle du 
chapilre V. 

Comme dans la version majoritaire, les paragraphes 102(1) tI 104(1) s' appliql/e
raiellt aI/x echalltillons de sang preleves en vertu d' un mandat Oll tI la suite de la de
mande presentee soit par l' agent de la paix en application de I' alinea 86( l)a), soit par 
la person/le delenue dans les cir("onstanees (tecrites au paragrapl1e 89(2). L' article 119 
aurait aussi line portee ge,u?rale. 

Les dispositiolls dll paragraphe 104(2) tI I' article 118 ne seraiellt en re\'(Jllche ap
plicahles qu' aux eehantillons prelew!s en l'ertll d'lIIl mandat Oil cI la de man de de 
I' agent de la paix. Les echantilluns prelew!s tI la demande de la personne detenue dalls 
les cireonstances decrites all paragraphe 89(2) seraient alors asslljettis allx dispositions 
dont Ie texre suit. 

Remise d'/l11 
cchanti/lo/l 

ReslllfOlS 
cOIl{idellfiels 

.. his tit' 
produclio/l 

CO/lsen'alio/l des 
cc/wlllillolls 

Allalyse pOllr Ie 
comple de 
/' agenl de la poix 

CommllllicaliO/l 
des rCSlIllOIS 

119.1 (I) Vne partie de chaclIll des ec/wntillons de sang est 
remise cI la personne sur laqt/eUe ceux-ci ont eU! preleves. 

(2) Les rhultats de tollle Gnalyse 011 eprellve ejjectuee sur 
cette partie de I' echalllil/O/1 sont c0l1j7dellliels et privilegies, en ce 
qui concerne la personne Sill' qui les ec/wntillolls ont ere prele\'es. 

(3) Si atle personl1r ente.ul produire ies resultats ell preul'e 
dans quelque procedure, elle donne all poursui\'(Jllt 1111 prem'is rai
sonllahle de son illtention. 

119.2 (1) L' agent de la paix charge de I' enqllele sur Ie crime 
relalivement allqllel les eehantillons de sallg ()Ilt ele preleves a la 
garde de I' autre partie de chaqlle ee/wntillon,' if prend les mesures 
propres d assurer sa protection et sa conservation. 

(2) L'agent de la paix petit cOIlj7er dUll analyste aUe partie 
de chaque echantillon pour laire determiner I' alcootemie et loire 
constater I' el'entllelle presence de drogues. 

(3) L' analyste ou la persollne qui a effectue I' anal.vse ne pew 
divulguer les resultats de celle-ci if moills que la persol1ne sur la
qllelle les echantillons ant ete prele\'es II' ait donlle I' avis prevu all 
paragraphe 119.1(3). 

152. L'article 23 dispose ce qui suit : «N'e~t pas coupable d'un crime la personne qui, accomplissant un fait 
prescrit ou autorise par une loi federale [ .•. 1, fait usage a cette fin d'une force rai~onnable et l1ecessaire 
dans les circonstances». 
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Jrrecel'ohilite de 
10 prClIl'C 

Absence de 
('original du 
mandat 

COMMENTAIRE 

119.3 A moills que la personne Sl/l' laqllelle les echanlillons 
de sang ont be pre/eves 1/' ail donne I' avis prevu all paragrapl1e 
119.1 (3). ni Ie pre/evement d' echantillol1s ni les resultats de quel
que analyse de eel/x-ci 1/' est recevable ell prellve dans qllelqlle 
procedure, et nul Ile pell( COl/lmenter, dalls que/que procedure, Ie 
prelh'emellt d' echantillo/ls.j 

CHAPITRE VI 
REGLES DE PREUVE 

SECTION I 
ABSENCE DE L'ORIGINAL DU MANDAT 

OBTENU PAR TELEPHONE 

120. Dans toute procedure ou iI importe au tribunal d'etre 
convaincu que Ie prelevement d'un echantillon de sang a ete 
auto rise par un mandat decerne it la suite d'une demande pre
sentee par telephone ou it I'aide d'un autre moyen de telecom
munication, I'absence de ['original du mandat est, sauf preuve 
contraire, la preuve que Ie prelevement n'a pas etc autorise par 
mandai. 

Rapport nU 19, partie n, rec. 2( 12) 
Code crill/incl. par. 487.1 (II) 

Cette disposition, identique a l'article 41 (perquisitions et saisies), repose sur Ie rai
sonnement expose dans Ie commentaire qui accompagne celui-ci. 

Presomptions 
concernant les 
analyses d'haleine 

SECTION II 
RESULTAT DES ANALYSES 

121. (1) Dans toute poursuite ou une personne est accusee 
du crime prevu it l'article 58 (conduHe sous I'empire d'un etat 
alcoolique) du proj~t de code criminel de la CRD, les presomp
Hons suivantes s'appliquent lorsque des echantillons de I'air ex
pire par cette personne ont etc prcleves et analyses en 
conformite avec les conditions enumerees au paragraphe (2) : 

a) si les resultats des analyses concordent, I'alcoolemie de 
la personne au moment ou Ie crime est cens!! avoir ete 
commis est presumee, sauf preuve contraire, correspondre 
au taux determine par les analyses; 
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Conditions 
regissant les 
presomptions 

Inapplicabilite 

COMMENTAIRE 

b) si les resultats des analyses divergent, I'alcooh~mie de la 
personne au moment oil Ie crime est cense avoir ete com
mis est presumee, sauf preuve contraire, correspondre au 
plus faible des taux determines par les analyses. 

(2) Ces presomptions ne s'appliquent que si les conditions 
suivnntes sont reunies : 

a) au moins deux echan1il1ons de I'air expire par la peru 
sonne ont ete preleves; 

b) les echantiHons ont ete pn!leves it la suite d'une de
Inande presentee par Fagent de la paix en vertu de l'article 
84 ou de I'alinea 85(l)a); 

c) les echantillons ont ete preleves des qu'il a ete materiel
lement possible de Ie faire apres Ie moment ou Ie crime est 
cense avoir ete commis; 

cl) Ie premier echantillon a ete preleve dans les deux 
heures qui ont suivi Ie moment oil Ie crime est cense avoir 
ete commis; 

e) les echantillons ont ete preleves it des intervaHes d'au 
moins quinze minutes; 

j) chaque echantilIon a ete re~u de la personne directe
ment dans un contenant ou un analyseur d'haleine mani
puIC par un technicien; 

g) chaque echantillon a ete analyse au moyen d'un anaIy
seur d'haleine manipuie par un technicien. 

(3) Le paragraphe (1) ne s'appJique pas si I'agent de la 
paix a omis de communiqueI' les resultats des analyses it la per
sonne, ou a omis de prendre les dispositions necessaires pour Ie 
pn!levement d'echantillons de sang, en contravention aux dis
positions des paragraphes 89(1} et 89(2), rcspectivement. 

. Code crimillel, al. 258( I )c) 

Nous avons ici voulu (entre autres choses) reorganiser et simplifier les dispositions 
de I'alinea 258(1)c) du Code criminel aetuel, consacrees aux conclusions susceptibles 
d'etre tirees de l'analyse des echantillons d'haleine. Nous n'avons par. repris Ia disposi
tion du sous-alinea 258(1 )c)(i), jamais proclamee en vigueur a cause de difficultes ma
terielles, qui exigerait la remise a l'accuse d'echantillons de son haleine «dans un 
contenant approuve» (voir Ie commentaire qui accompagne l'article 105). 

L:: paragraphe (1) etablit des presomptions refragables. Les resultats de I'analyse 
ne sont pas necessairement inadmissibles si les conditions prevues au paragraphe (2) ne 
sont pas remplies; mais vu l'inapplicabilite des presomptions dans ce cas, il faudra alors 
citer un expert qui les interpretera. Le paragraphe (3), sans equivalent a 
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l'alim~a 258(1)c) du Code actllel. rend les presomptions inapplicables lorsque les condi
tions prevlles a l'article 89 n'ont pas ete remplies. 

Pn!somptions 
concernant les 
analyses de sang 

Conditions 
rt!gissant les 
presomptions 

122. (1) Dans toute poursuite ou one personne est accusee 
du crime pf'evu a Particle 58 (conduite SOllS I'empire d'un etat 
alcooliqlle) du projet de code criminel de !a CRD, les presomp
tions suivantes s'appliquent lorsquc des echantilIons du sang de 
cette personne ont ete preieves e( analyses en conformite avec 
les conditions enumerees au paragraphe (2) : 

a) si les resultats des analyses concordent, l'alcooIemie de 
la personne au moment ou Ie crime est cense avoir ete 
commis est presumee, sauf preuve contraire, correspolldre 
au taux determine par les analyses; 

b) si les resultats des analyses divergent, I'alcoolemie de la 
personne au moment ou Ie crime est cense avoir ete com
mis est presumee, sauf preuve contraire, correspondre au 
plus faible des taux determines par les analyses. 

(2) Ces pn!somptions oe s'appliquent que si les conditions 
suivantes sont f€!unies : 

a) les echanHllons de sang ont ete preleves en vertu d'un 
mandat ou a Ia suite d'une demande presentee par l'agent 
de la paix en vertu de I'alinea 86(1)a); 

b) deux echantillons du sang de la personne ont ete prele
yes; 

c) les echantillons ont ete i>releves des qu'it a He materiel
lement possible de Ie faire apres Ie moment ou Ie crime est 
cense avoir ete commis; 

d) Ie premier echantillon a etc preleve dans les deux 
heures qui ont suivi Ie moment ou Ie crime est cense avoir 
etc commis; 

e) les echantiIlons ont ete preleves it des intervalles d'au 
moins quinze minutes; 

.fJ chaque echantiHon ~ He preleve par un mMecin ou par 
un technicien agissant sous la direction d'un medecin; 

g) au moment du prelevement de chaque echantilloll, la 
personne qui I'a effectue a divise !'echantillon en deux par
ties; 

h) les deux parties de chaql.le r.chantHlon ont ete re<;ues de 
Ia personne directement, ou ont etc placees directement, 
dans des contenants sceIU~s; 

i) une partie de chaque echantiHou a ete conser vee, atin 
qu'unc analyse puis!:',-; etre faite par la personne OU pour 
son compti::; 
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j) un analyste a procede it I'analyse d'une partie de chaque 
echantillon placee dans un contenant scelle; 

k) Ie cas echeant, la remise d'une partie de chaque echan
tiUon ordonnce par Ie juge en vertu de l'article 115 a etC 
dumeDt effectuee. 

CcJde erimillel, al. 258(1 )d) 

Cet article, semblable au precedent, vise en partie a simplifier les regles enoncees 
a I'alinea 258(l)d) du Code actue!. Le paragraphe (1) etablit des presomptions, sembI a
bles a celles du paragraphe 121 (1), mais applicables aux resultats des analyses de sang; 
les conditions sont enoncees au paragraphe (2). Bien que I'analyse du sang soit consi
aeree com me plus exacte que \'analyse d'haleine, nous avons modifie Ia regIe 
(al. 258(1)d» voulant que Ie prelevement d'un seul echantillon de sang so it suffisant 
pour que les presomptions entrent en jeu : il faudra desormais prelever deux echantil
Ions, comme pour I'analyse d'haleine ls3

• Nous avons maintenu I'obligation de diviser 
les echantillons de sang, dont une partie sera conservee en vue d'eventuelles analyses 
pour Ie compte de J'accuse. 

A l'alimSa (2)k), nous avons donne une nouvelle redaction a la regIe enoncee au 
sous-alinea 258(l)d)(i) du Code criminel, afin d'eliminer les difficultes que souleve 
l'interpretation des dispositions actuelles. C'est que I'alinea 258(1 )d) semble prevoir 
l'inapplicabilite de la presomption si I'accuse ne demande pas dans les trois mois la 
remise d'un echantillon. 

Contenu du 
certificat 

SECTION III 
FORCE PROBANTE DES CERTIFICATS 

123. Dans toute poursuite oil une personne est accusee du 
crime prevu it I'article 58 (conduite sous I'empire d'un etat al
coolique) du pl'ojet de code cl'iminel de la CRD, chacun des 
cel'tificats suivants fait foi des faits qui y sont declares sans 
qu'i1 soit necessaire de prouver la signature ni la qualite offi
delle de la personne qui paralt I'avoir signe : 

a) Ie certificat d'un analyste declarant qu'il a effectue 
l'analyse d'un echantillon temoin d'UIl alcool type identifie 
dans Ie certificat et destine it I'utilisation d'un analyseur 
d'haleine, et que I'echantillon temoin analyse se pretait 
bien it l'utilisation d'un analyseur d'haleine; 

Code eriminei, al. 2580 If} 

153. Voir R.E. ERWIN, Defense of Drunk Dril'ing Cases: Criminal/Civil, 3c ed .• New York, M. Bender, 1971, 
vol. 2, pp. 16-4 a 16-6; I'auteur demontre que la valeur probante des analyses augmente si I'on preleve 
deux echantillons. 
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b) lorsqu'une personne a fourni des echantillons d'haleine 
it la suite d'une demande presentee par l'agent de la paix 
en vertu de Particle 84 ou de l'alinea 85(I)u), Ie certificat 
d'un technicien contenant it la fois : 

(i) In mention que I'analyse de chacun des echantillons a 
ete faite au moyen d'un analyseur d'haleine manipule 
par lui et dont iI s'est assure du bon fonctionnement au 
moyen d 'un alcool type identifie dans Ie certificat 
comme se pretant bien it I'utilisation d'un analyseur 
d'haleine, 
(ii) la mention des resultats des analyses ainsi faites, 
(iii) la mention, dalls Ie cas ou iI a lui-meme preleve les 
echantillons : 

(A) du lieu, de la date et de I'heure ou chaque echan
tillon a ete preieve, 
(B) que chaque echalltilloll a ete re~u directemellt de 
la personnc dans un contcnant ou dans un analyseur 
d'haleine manipule r.'lr lui; 

Code (Timinri, al. 258(l)g) 

c) Ie certificat d'un analyste declarant qu'i1 a fait I'analyse 
d'une partie de chaque echantillon du sang d'une per
sonne, cette partie ayant etc placee daus un con tenant scel
Ie et designe dans Ie certificat, et indiquant Ie lieu, la date 
et l'heure de l'analyse et Ie resultat de celle-ci; 

Code criminel, al. 258(1 )/) 

d) Iorsque des echantillons du sang d'ulle personne ont ete 
preleves en vertu d 'un mandat ou it Ia suite d 'une demande 
presentee soit par I'agent de la paix en vertu de I'alinea 
86(1)a), soit par la personne visee au paragraphe 89(2), Ie 
certificat d'un medecin ou d'un technicien contenant it la 
fois : 

(i) la mention qu'i1 a lui-me me preleve les echantilIons, 
(ii) la mention du lieu, de la date et de I'heure ou cha
cun des echantillons a ete preleve, 
(iii) la mention qu'au moment de chaque prelevement, il 
a divise chaque echantillon en deux parties, 
(iv) la mention que les deux parties de chaque echantil
Ion ont ete re~ues directement de la personne, ou ont ete 
placees directement, dans des contenallts scelles et desi· 
gnes dans Ie certificat; 

Code crimillel, al. 258(1)h) 

e) lorsque des echantiIlons du sang d'uDe personne ont etc 
prcleves par un technicien en vertu d'un mandat ou a Ia 
suite d'une demande presentee soit par I'agent de la paix 
en vertu de I'alinea 86(I)a), soit par la personne visee au 
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paragraphe 89(2), Ie certiflcat du medecin attestant que Ie 
technicien a agi sous sa direction; 

Code cl'illliJlel, at. 258(1)11) 

j) lorsque des echantillons du sang d'une personne ont ete 
prt!leves en vertu d'un mandat ou it la suite d'une demande 
presentee soit par Pagent de la paix en vertu de l'alinea 
86(1)a), soit par la personne visee au paragraphe 89(2), Ie 
certiflcat du medecin declarant qu'avant Ie prelevement de 
chaque echantillon, iI Hait d'avis que ce prelevement ne 
risquait pas de mettre en danger la vie ou la sante de cette 
personne; 

Code cl'illlinel, ai, 258(1)11) 

g) lorsque des echantillons du sang d'une personne ont ete 
preleves en vertu d'un mandat, Ie certiflcat du medecin de
clarant qu'avant Ie pr'elevement de chaque echantillon, it 
etait d'avis que Ia personne etait incapable de consentir au 
prelevement de son sang it cause de son etat physique ou 
psychologique resultant de I'absorption d'alcool, de l'acci
dent en rapport avec lequel Ie mandat a ete decerne, ou de 
tout evenement resultant de l'accident ou lie it ceIui-ci. 

Code Cl'illlille/, al. 258(1 )11) 

A I'article 123, no us avons reorganise et simplifie les alineas e) a i) du para
graphe 258(1) du Code criminel. Les certificats dont il y est question font foi de leur 
contenu sans qu'iI soit necessaire de faire temoigner l'analyste, Ie medecin ou Ie techni
cien, selon Ie cas. En effet, d'une part il serait pratiquement inutile, sur Ie plan de la 
valeur probante des certificats, d'exiger systematiquement la presence de ces personnes 
devant Ie tribunal, et d'autre part cela creerait des embarras et d'epineux problemes 
administratifs, tout en compliquant sans raison les proces. Aussi l'article 123 maintient
il en vigueur Ie rl;cours nux celtificats, pourvu que les conditions y etablies soient ri
goureusement remplies (et que la poursuite concerne Ie «crime prevu a l'article 58 du 
projet de code criminel de la CRD»). II demeure possible, comme Ie prevoit en ce 
moment Ie paragraphe 258(6) du Code criminel, d'exiger la presence de I'analyste, du 
technicien ou du medecin en vue d'un contre-interrogatoire (voir Ie paragraphe 124(2». 

Avis de 
production du 
certificat 

Contre-interroga
toire sur Ie 
certificat 

120 

124. (1) Aueun eertifleat ne peut etre re~u en preuve dans 
une procedure it moins que la partie qui a l'intention de Ie pro
duire n'ait, au ?.realable, donne it !'autre partie un preavis rai
sonnable de sun intention, accompagne d'une copie du 
eertiflcat. 

(2) La partie contre qui est produit un certiflcat peut, avec 
I'autorisation du tribunal, exiger la presence du medecin, de 
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- ----~----------------------

I'analyste ou du technicien, selon Ie cas, atin de Ie contre-
interroger. 

Codc crimil1c/. par. 258(6) et 0). 

L'article 124, qui repond a un souci d'cquite, reprend l'essentiel des dispositions 
actuellement contenues aux paragraphes 256(6) et (7) du Code criminel. Comme, nor
malement, l'accuse peut presumer qu'il aura Ie droit de contre-interroger les temoins a 
charge, il convient en toute justice de lui donner un preavis raisonnable lorsqu'on veut 
passer outre a cette regie. Apres reception de ce preavis (Hccompagne d'une copie du 
certificat), l'accuse qui souhaite contester la validite du document pourra avec J'autori
sation du tribunal exiger la presence du temoin pour Ie contre-interroger. 
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PARTIE V 

LA SURVEILLANCE ELECTRONIQUE 

Textes it l'origine de la partie V 

PUBLICATIONS DE LA CRD 

Le mandat de main-forte e/ Ie teiernandat, Rapport n° 19 (1983) 

La surveillance electronique, Document de travail nO 47 (1986) 

La classification des infractions, Document de travail nO 54 (1986) 

L'acces du public et des medias au processus pellal, Document de travail nO 56 (1987) 

Pour une nouvelle codification du droit penal, Rapport nO 31 (1987) 

Pour une cour criminelle unijiee, Document de travail nO 59 (1989) 

LEGISLATION 

Code criminel, art. 183-196 
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OBSERVATIONS PRELIMINAIRES 

La partie VI du Code criminel actuel, intitulee Atteintes it fa vie privee, precise les 
modalites selon lesquelles des communications privees peuvent etre legalement inter
ceptees. Le titre est un peu trompeur, car cette partie porte sur un seuI aspect de Ia vie 
privee. 

Selon Ia Commission on Freedom of Information and Individual Privacy de 1'On
tario154

, Ie droit a Ia vie privee comporte trois volets. D'abord, il yale droit a Ia pro
tection contre Ies intrusions injustifiees chez soi; c'est l'aspect «territorial» de Ia vie 
privee. Ensuite, Ie droit a Ia protection de la dignite de sa personne. notamment celui 
de ne pas subir d' agressions physiques. Vient enfin Ie droit a la protection contre Ia 
divulgation de renseignements personnels. 

Certains aspects de la vie privee sont prcteges depuis des siecles par Ie droit penal 
qui, par exemple, restreint les pouvoirs de la police au chapitre des perquisitions a do
micile, interdit Ie meurtre, les voies de fait. Mais jusqu'a recemment, Ie Code criminel 
n'accordait aucune protection a l'egard des communications orales; ce qui du reste 
n'avait rien de tres anormal. Car ce n'est que depuis Ie debut du siecle qu'existent des 
techniques permettant d'intercepter sans grandes difficultes des communications pri
veesI55. L'apparition des dispositifs d'interception a peu a peu sensibilise Ie public a la 
necessite de mieux proteger l'intimite de Ia vie privee. C'est ainsi qu'en 1974, Ie legis
lateur adoptait I' actuelle partie VI du Code crimillel, qui en gros interdit l'interception 
des communications privees (orales, generalement) au moyen de dispositifs de surveil
lance, sous reserve de quelques exceptions. Des progres ont par ailJeurs ete accomplis 
dans d'autres dornaines du droit quant a la protection de la vie privee156

• 

On trouve dans la partie VI du Code des textes d'incrimination aussi bien que des 
regles de procedure. Les crimes actuellement prevus sont les suivants : interception il
legale d'une communication privee (art. 184); divuIgation illegale d'une communication 
privee interceptee (art. 193); possession, achat et vente illegaux d'un dispositif, sachant 
que sa conception Ie rend principalement utile a l'interception clandestine de communi
cations privees (art. 191). 

Certains textes de nature procedurale donnent au juge Ie pouvoir d'autoriser l'inter
ception d'une communication privee. JIs indiquent qui peut faire la demande, les motifs 
pour lesquels l'autorisation peut etre delivree, Ie contenu de celle-ci, la duree de sa 
validite, les modalites de son renouvellement. 

D'autres regles de procedure concernent : 
a) la mise dans un paquet scelle des documents presentes a I'appui de la demande 

d' autorisation; 

154. Rapport de la COMMISSION ON FREEDOM OF INFORMATION AND INDIVIDUAL PRIVACY, Public Government 
jar Private People, vol. 3: Protection oj Privacy, Toronto, La Commission, 1980, pp. 498-500. 

155. A.F. WESTIN, Privacy alld Freedom, New York, Atheneum, 1970, pp. 330-349. 
156. Voir, par exemple, la Charte des droits et libertes de ta personlle adoptee au Quebec, L.R.Q., ch. C-12, 

art. 5; la Lai sur la protection des renseigllemellts persollnels, S.C. 1980-81-82-83, ch. III, ann. II; la 
Loi sur /'acces a /,illjorlllatioll, S.C. 1980-81-82-83, ch. III, ann. 1. 
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b) l'octroi, en cas d'urgence, d'autorisations d'une duree maximale de trente-six 
heures; 

c) l'admissibilite en preuve des communications privees ayant fait I'objet d'une in
terception; 

d) Ie pouvoir confere au juge qui preside Ie proc(~s d'ordonner que des details com
plementaires soient fournis au sujet d'une communication privee; 

e) Ia confiscation des dispositifs de surveilIance en cas de condamnation pour pos
session iIlegale, ou pour interception iUegale d'une communication privee; 

f) la possibiIite de condamner a des dommages-interets Ia personne deciaree cou
pable d'interception ou de divulgation ilIegaie d'une communication privee; 

g) l'etablissement, par les ministres responsables, de rapports annueis faisant etat 
du nombre d'ecoutes electroniques autorisees; 

11) Ia remise d'un avis aux personnes dont Ies communications privees ont ete in
terceptees en vertu d'une ecoute eIectronique autorisee. 

La Commission a deja examine les regIes actueIIes sur l'ecoute electronique dans 
trois autres publications. Dans Ie rapport n° 31 (pp. 82-85), eIIe a propose, en matiere 
d'interception iIIegaIe de communications privees, l'etabIissement de crimes fondes 
dans une large mesure - mais pas exclusivement - sur les textes actueIs 157

• Ensuite, 
el1e a preconise de nombreuses reformes au sujet des regles de procedure actuelIement 
contenues au Code criminel, dans Ies documents de travail nO 47, La sllrveillallce e/ec
tronique, et nO 56, L'acces du pllblic et des medias all processlIs pe,za/ 158

• Ces proposi
tions visaient to utes a une meiIIeure protection de l'intimite de la vie privee, tenue pour 
un droit fondarnental; bon nombre d'entre el1es ont ete integrees au projet de texte Ie
gisIatif presente ici. 

Nous avons egalement tenu compte des decisions ou la Cour supreme du Canada a 
examine Ia legislation actuel1e a l'aune de Ia Charte canadienne des droits et Iibertes. 
Les plus importantes a cet egard sont Ies recents aITets R. c. Duarte l59 et R. c. Wig
ginsl60

, ou Ia Cour a conciu que l'interception de communications privees, meme avec 

157. Voici les crimes dont la Commission proposait I'instauration : 
a) interception d'une communication privee sans Ie consentement d'un des interlocuteurs ni autori

sation judiciaire prealable; 
b) entree dans un I.eu prive pour installer, reparer ou enlever un dispositif de surveillance ou un 

dispositif optique sans Ie consentement du proprietaire ou de I'occupant, ni autorisation judiciaire 
prealable; 

c) perquisition dans un lieu prive 11 I'occasion de I'installation, de la reparation ou de I'enlevement 
du dispositif; 

d) recours 11 la force contre une personne pour entrer dans Ie lieu prive ou en sortir (toujours en 
matiere d'installation, etc., de dispositifs); 

e) possession d'un dispositif susceptible d'etre utilise pour I'interception d'une communication pri
vee. 

158. Parmi les autres ouvrages ou I'on etudie Ie droit actuel de la surveillance electronique et presente des 
propositions de rHorme, citons : S.A. COHEN, Invasion oj Privacy: Police and Electronic Surveillallce 
ill COllado, Toronto, Carswell, 1983; D. WAif, Law oj Electrollic Surveillallce ill COllado, Toronto, 
Carswell, 1979; D.A. BELLEMARE, L'ecoute electrolliqlle au Canada, Montreal, Editions Yvon Blais, 
1981. 

159. [1990] 1 R.C.S. 30 

160. [199011 R.C.S. 62 
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Ie consentement prealable d'un des interlocuteurs qui est un agent de Ia paix ou un 
indicateur agissant pour Ie compte de la police, ne peut etre tenue pour conforme a Ia 
Charte it mains d'avoir au prealable fait l'objet d'une autorisation judiciaire. 

Les dispositions sont organisees d'une maniere semblable it celles d' autres parties 
du present code, notamment la partie II, consacree aux fouilles, aux perquisitions et aux 
saisies. Par souci de clarte, nous avons tente d'utiliser une langue simple et d'eviter les 
renvois d'un article it l'autre. 

Quatre questions importantes ont ete laissees de cote. Premierement, la presente 
partie ne reglemente aucunement I'installation de dispositifs optiques. 11 est en effet 
indispensable d'etudier d'une maniere plus approfondie I'opportunite d'interdire ou de 
restreindre, au moyen du droit penal, I'utilisation de ces appareils. Deuxiemement, on 
n 'y trouvera pas non plus de regles sur Ia recevabilite de la preuve: cette question fera 
I'objet d'une etude distincte touchant Ie code dans son ensemble. Nous verrons alors 
dans queUe mesure il y aurait lieu d'etablir des regles particulieres en matiere de sur
veillance electronique. Troisiemement, la confiscation de dispositifs de surveillance et 
Ie paiement de dommages-interets en cas de condamnation pour certains des crimes 
prevus ici ne sont pas traites. Nous nous attaquerons a Ct!S questions dans les parties du 
code qui porteront sur les voies de recours. Quatriemement, Ie regime propose ici, a 
l'instar des regles actuellement en vigueur, n' est pas applicable a I' interception de com
munications privees au COUI'S d'une enquete relative it une menace pour la securite na
tionale l61

• 

Definitions 

«avocat» 
(solicitor) 

«clause 
d'interception 
d'application 
generale» 
(gellem! 
illterceptioll 
clause) 

«communication 
privee» (primte 
commullicatioll) 

CHAPITRE PREMIER 
DEFINITIONS 

125. Les definitions qui suivent s'appliquent it la presente 
partie. 

«avocab> Dans la province de Quebec, Ie notaire est assimile it 
l'avocat. 

Code crimille!, art. 183 

«clause d'interception d'application generale» Clause d'un 
mandat qui autorise l'interception des communications pri
vees de personnes qui ne sont pas identiflees individuelle
ment ou I'interception de communications privees dans des 
Iieux indetermines. 

«communication privee» Toute communication orale ou teJe
communication faite dans des circonstances telles que I'un 
ou I'autre des interlocuteurs peut raisonnablement presumer 

161. Ces interceptions continuent d'ctre regies par la Loi sltr !e Sen/ice calladiell du rellseigllement de seclt
rite, L.R.C. (1985), ch. C-23, art. 21-28. 
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«designe par les 
autorites 
f€derales» 
ifederal/y 
desigllated) 

«designe par les 
autorites 
provinciales» 
(provillcially 
designated) 

"dispositif de 
surveillance» 
(surveillance 
device) 

«intercepteo> et 
«interception» 
(intercept) 

«ministre 
provinciah> 
(provincial 
millister) 

COMMENTAIRE 

qu'elle ne sera pas interceptee par une personne qui n'est 
pas partie it la communication, meme si I'un ou I'autre 
soup<;onne qu'elle est interceptee. 

Document de travnil nO 47. rec. 4 et 5 
Code crimille[, art. 183 

«designe par les auto rites federales» Designe par Ie solIiciteur 
general du Canada pour Ia presentation des demandes de 
mandat visees par la presente partie ou pour ('interception 
de communications privees en vertu d'un mandat. 

Code criminei, al. 185(1)a). 188(1)a), par. 186(5) et (6) 

«designe par les autorites provinciales» Designe par Ie ministre 
provincial pour la presentation des demandes de mandat vi
sees par la presente partie ou pour I'interception des com
munications privees en vertu d'un mandat. 

Code crimille/, a!. IB5(1)b), 188(1)/», par. 186(5) et (6) 

«dispositif de surveillance» Tout dispositif ou appareiI suscepti
ble d'etre utilise pour intercepter une communication privee. 

Rapport nO 31, art. 65 
Document de travail nO 47, rec. 7 

Code criminel, art. 183 

«intercepter» et «interception» Relativement a une communica
tion privee, Ie fait, notamment, d'ecouter ou d'enregistrer Ie 
contenu, la substance ou Ie sens de la communication, ou 
d'en prendre volontairement connaissance. 

Code criminel, art. 183 

«ministre provincial» Dans la province de Quebec, Ie ministre 
de la Securite puhlique et, dans toute autre province, Ie 
solliciteur general ou, a defant, Ie procureur general de la 
province. 

L'article 183 du Code criminel actuel renferme de nombreux termes dont il est 
indispensable d~ saisir la signification precise si l' on veut etre en mesure de savoir dans 
quelles eirconstances des communications privees peuvent etre legitimement intercep
tees. La plupart de ces termes ant ete repris ici a l'article 125. 

Tout au long de Ia presente partie, Ie terme «mandat», que nous employons syste
matiquement dans notre code de procedure penale, remplace celui d' «autorisation», uti
lise a I'heure actuelle dans Ie Code criminel162

• Par «mandat», on evoque iei le pouvoir, 
confere aux policiers par les juges OU les juges de paix dans Ie cadre des enquetes 
crimineIles, de porter atteinte a l'intimite de la vie privee. Etant donne que Ie «mandat» 
et l' «autorisation» ne presentent aucune difference quant a la forme et au but vise, nous 
utiliserons parfois ici Ie terme «mandat» au lieu d' «autorisation», afin d'eviter Ia 

162. Signalons que dans la Lai sur Ie Service calladiell du rellseigllement de securite, precitee, note 161, Ie 
I€gislateur a aussi prefere Ie terme «mandat» au terme «autorisation». 
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repetition inutile de ces deux mots. D'autre part, iI ne servirait it rien de definir speci
fiquement Ie terme «mandat» dans Ie contexte de I'interception des communications 
privees, puisque sa signification devrait ressortir clairement des dispositions de Ia pre
sente partie. 

La definition du mot «avocat», dans Ia version frangaise, differe tegerement de 
celIe qui figure au Code actuel. 

L'expression «clause d'interception d'appIication generate» est nouvelie (nous 
avons renonce dans Ie version anglaise it utiliseI' Ie terme «basket clause», d'utilisation 
courante, vu son caractere familier et pejoratif). En regIe generale, it faut designer dans 
l'autorisation Ies personnes dont on doit intercepter Ies communications privees, ou Ies 
endroits precis ou l'interception doit avoir lieu. Mais suivant les dispositions actuelles 
- et c'est aussi Ie cas dans Ie present regime -, I'autorisation peut, a certaines condi
tions, comporter une clause d'application generale qui permet, soit I'interception des 
communications de personnes «inconnues», soit I'interception de communications pri
vees a tout ehdroit non designe ou une personne dont on connait I'identite sejourne ou 
qu' eIle utilise. 

Nous avons sensiblement modifie Ia definition de l'expression «communication pri
vee» figurant au Code criminel. La definition actuelle est axee sur I'idee que I'auteur 
d'une communication privee est en droit de s'attendre a ce que cette communication ne 
soit ecoutee par nulle autre personne que celIe a qui ilIa destine I6

:1. Cette definition a 
suscite certains problemes, parce qu'elIe a pour effet de scinder la conversation entre 
deux personnes en une serie de communications individueIles. La definition proposee 
ici permet d'eviter cette distinction queIque peu artificielle. Au lieu de parler de l' «au
teur» de la communication et de Ia confidentialite a laquelle il peut s'attendre, elle pre
cise que la communication est privee si elle a lieu dans des circonstances teIles que l'un 
ou l' autre des «interlocuteurs» peut raisonnablement presumer qu 'elle ne sera pas inter
ceptee par une personne qui n'y est pas partie. La definition etablit ainsi clairement que 
la communication privee ne consiste pas dans les propos individuels dont elle est 
constituee, mais dans I'integralite de la conversation. 

Cette definition, en outre, pose un critere plus nettement objectif pour Ia determi
nation du caractere prive de Ia communication. Car, si 1'0n trouve dans Ia definition 
actuelle les termes «peut raisonnablement s'attendre a ce qu'elle [Ia communication] ne 
soit pas interceptee», les tribunaux s'interessent pourtant d'abord aux attentes subjec
tives de l'interlocuteur quant a l'intimite de Ia communication. II faut avant tout pou
voir conclure que Ia persGane s'attendait subjectivement a 1'absence d'interception, 
avant de chercher a savoir ;i cette attente ctail objectivement raisonnable l64

• D'ou Ia 
question suivante : lorsque I'un des interlocuteurs soupgonne que la communication ris
que de faire I'objet d'une interception, faut-iI en conclure necessUlrement qu'il ne pou
vait de maniere raisonnable s'attendre it ce qu'elle ne soit pas interceptee .? Le danger, 
lorsqu'on exige au depart une attente subjective, c'est que les craintes subjectives d'une 

163. Voir Goldman c. La Reine, [1980) I R.C.S. 976. 
164. R. c. Sanelli (1987), 38 C.C.C. (3d) I (C.A. Ont.), pourvoi rejete pour d'aulres motifs par la Cour 

supreme du Canada dans R. c. Duarte, precite, note 159. 
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personne peuvenl exclure toute possibiIite d'attentes raisonnables quant a l'intimite de 
ses communications. Supposons par exemple que l'Etat annonce tout a coup que, a titre 
de mesure de repression du crime, il entend proceder a l'ecoute electronique de toutes 
les communications privees de la population; on pourrait alors soutenir que nul ne peLlt 
d'une maniere raisonnable croire au caractere prive des communications telephoniqlles. 
C'est pour eviter cette consequence que la definition p:,Jposee lci enonce c1airement 
qu'une attente relative a l'intimit6 n'est pas necessairement d6raisonnable «s1 J'un ou 
I'autre [des interlocuteurs] souperonne qu'eIJe lIa communication] est interceptee». 

L'expression «designe par les autorites federales» est egalement nouvelle. Nous 
avons cherche a decrire de faeron plus simple Ie pouvoir dont Ie solliciteur general fe
deral est investi, en vertu de I'alinea 185(l)a) et du paragraphe ] 86(5) du Code crimi
lIei, respectivement, pOLlr designer a) Ies personnes qui peuvent demander une 
autorisation (un mandat) concernant I'interception de communications privees et b) les 
personnes qui pel1vent intercepter des communications privees en vel'tu d'une autorisa
tion (un mandat). 

Le terme «designe par les autorites provinciales» est a rapprocher du terme «minis
tre provincial». 

Quant au terme «dispositif de surVeillance», i1 remplace Ie terme «dispositif elec
tromagnetique, acoust1que, mecanique ou autre» actuellement defini au Code criminel. 
Nous avons conserVe de nombreux elements de la definition actuelle, mais elargi la 
pOltee de celle-ci. Ainsi, les appareils de correction auditive ne sont plus exc\us. Leur 
utilisation normale ne constitue pas un crime, mais la pel'sonne qui utiliserait un tel 
appareiJ dans Ie dessein d'intercepter clandestinement une communication privee com
mettrait Ie crime prevu a I'article 66 du projet de code criminel de la Commission. 

La definition du mot «intercepter» est semblable a celie qui figure aLI Code actueJ. 

L'expression «ministre provincial», nouvelle, vise Ie ministre qui dans chaque pro
vince est responsable de la direction des forces po1icieres. Nous avons simplement 
voulu clarifier Ie droit actuel. Le Code criminel, a I'alinea 185(l)b) et au 
paragraphe 186(5), donne aux procureurs generaux des provinces Ie pouvoir de designer 
personneJlement des «mandataires» autorises a demander I'autorisation d'intercepter des 
communications priYees et a effectuer de telles interceptions en vertu d'un mandat. Or, 
selon I'article 2 du Code criminel actuel, l'expression «procureur general» vise aussi Ie 
solliciteur general de la province. 11 y a la une certaine ambigu'ite pour les provinces, 
tf'! l'Ontario, ou les deux charges coexistene65

• A l'etupe de Ia demunde concernant 
I'interception d'une commllldcation privee, I'objectif consiste a enqueter sur un crime 
0U cours ou imminent. Le ministre responsable de Ja designation de ces agents devrait, 
partant, etre ceJui dont relevent les enquetes criminelles, et non celui qui s'occupe de Ia 
poursuite des crimes. 

Le terme «vendre», defini au Code actuel, ne I'est pas iei. La definition vise a 
faciliter l'interpretation du texte d'incrimination relatif a Ia possession, la vente ou 

165. Au Quebec, Ie solliciteur general s'uppclle depuis peu Ie rninistre de la Securite publique, en venu du 
Decret concemalltlemillistreetlemillisteredelaSecllriilpublique(1988).120G.0.II. 4704. 
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I'achat de dispositifs de surveillance (art. 191). (La vente de teis appareils constituerait 
une instigation ou une tentative d'instigation relativement au crime de possession d'un 
dispositif destine a I'interception des communications privees, prevu a l'alinea 84b) du 
projet de code criminel de Ia Commission.) 

CHAPITRE II 
INTERCEPTION SANS MANDAT 

C('\nsentement de 
toutes les parties 

126. Tout agent de la paix ou toute personne agissant pour 
Ie compte d'un agent de la paix peut, au moyen d'un dispositif 
de surveillance, intercepter sans mandat to ute communication 
privee si toutes les parties a la communication y consentent. 

COMMENTAIRE 

Tant Ie Code actuel (art. 184) que Ie code criminel propose par la Commission 
(par. 66(1» erigent en crime I'interception de communications privees au moyen d'un 
dispositif de surveillance. Cependant, cette regIe comporte une exception vaste et im
portante pour Ie cas ou I'une des parties a la communication privee consent a l'inter
ception de ceIIe-ci. 

Independamment du probleme de Ia responsabilite penale, toutefois, se pose la 
question de l'admission en preuve de communications privees obtenues au moyen d'une 
interception effectuee avec Ie consentement implicite de l'une des parties. II convient n 
ce propos de signaler un element important du regime propose par Ia Commission. 
Notre but n'est pas Ja reglementation des interceptions faites par une partie qui est un 
particulier agissant pour son propre compte, sans aucune intervention de la police. Les 
dispositions contenues dans Ia presente partie visent uniquement les actes des represen
tants de l'Etat desireux de recourir n des techniques de surveillance electronique dans 
Ie cadre d'enquetes crimineIIes. 

Vu Ie libel!e des dispositions prevues au Code crimillel, il n'etait jusqu'a recem
ment pas necessaire de demander une autorisation judiciaire pour qu'une communica
tion privee puisse etre interceptee par une partie a cette communication sur I'ordre de 
la police. La p01ice jouissait par Ie fait meme d'un pouvoir dans une large mesure dis
cretionnaire pour determiner quand et comment proceder a I'interception de communi
cations privees. Les choses en sont restees In pendant de nombreuses annees, malgre les 
critiques formuh!es par certains juristes : 
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[TRADUCTION] 

Le contrale judiciaire a l'egard du recours, par les auto rites, aux techniques de sur
veillance electronique, est l'un des elements centraux de la legislation. Or, vu 
I'organisation des dispositions actuelles, Ie consentemenl est un mecanisme qui 
permet d'echapper a ce droit de regard et qui, de ce fait, suscite depuis Ie debut des 
risques d'exploitation et d'abus. D'aucuns ont exprime l'avis que ces dispositions 
legislatives «encouragent la police a recourir aux services d'agents provocateurs 
contre I'octroi tacite d'une immunile de poursuites». Les dispositions touchant le 



consentement, parce qU'eIles permettent la validation a posteriori d'actes d'ecoute 
electronique non autorises, sont incompatibles avec l'esprit de la legislation l66

• 

La Cour supreme a donne raison a ces critiques dans les arrets R. c. Duartel67 et 
R. c. Wiggins l68

• Suivant cette jurisprudence, Ie consentement d'une des parties a la 
communication ne saurait a lui seul permettre aux autorites de se soustraire a l'obliga
tion d'obtenir une autorisation judiciaire avant de proceder a I'interception. Le fait 
d'agir sans autorisation contrevient selon la Cour aux dispositions de I'article 8 de la 
Charte, relatives aux fouilles, perquisitions et saisies abusives. 

Les dispositions proposees ici, conformes au principe exprime dans les arrets 
Duarte et Wiggins, traitent en plus de divers problemes de fond souleves dans ces deux 
affaires. Ainsi, a Ia question «Dans quels cas I' agent de la paix ou son representant 
peut-il intercepter un communication privee au moyen d'un dispositif de surveillance 
sans etre tenu d' obtenir un mandat ? », l' article 126 donne cette reponse : il peut Ie 
faire si toutes les parties a la communication privee consentent a cette interception. 
Lorsque I'on veut intercepter des communications a I'aide d'un dispositif de surveil
lance avec Ie consentement d'une partie seulement, il faut d'abord obtenir un mandat, 
sous reserve de l' exception limitee etablie a l' article 127. Les exigences relatives a 
I' obtention des mandats sont enoncees au chapitre III. 

Protection de la 
vie au de la 
securite 

COMMENTAIRE 

127. Tout agent de la paix peut, sans mandat, utiIiser un 
dispositif de surveillance pour ecouter, mais non pour enregis
trer, une communication privee a laquelle est partie un agent 
de la paix ou une personne agissant pour Ie compte de celui-ci, 
s'i1 est raisonnable de croire que la vie ou la securite de cet 
agent ou de cette personne peut etre en danger. 

La Cour supreme du Canada a conc1u, dans les affaires Duarte et Wiggins, que les 
dispositions de la Charte s'opposent a I'interception de communications privees sans 
I'obtention prealable d'un mandat judiciaire : I'enregistrement par les autorites des 
communications privees d'une personne a son insu constitue selon la Cour une atteinte 
injustifiable a l'intimite de la vie privee. Dans les deux cas, Ie but avoue des intercep
tions clandestines consistait dans I'obtention d'elements de preuve credibles relatifs ala 
commission d'un crime. 

Dans certains cas, il peut toutefois s' averer indispensable d' ecouter des communi
cations privees, non pas pour recueiJIir des indices, mais plutat pour proteger la vie ou 
la securite d'un indicateur ou d'un agent de la paix qui dissimule sa qualite; or, la Cour 
supreme n'a pas tenu compte de cette possibilite dans les affaires qui lui avaient ete 

166. COHEN, op. cit., note 158, pp. 176-177. Voir aussi G. KILLEEN, «Recent Developments in the Law of 
Evidence» (1975), 18 C.L.Q. 103, p. 108. 

167. Precite, note 159. 

168. Precite, note 160. 
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soumises. Prenons un exemple. Un agent de la paix fait enquete, incognito, sur les ac
tivites de trafiquants de stupefiants; un rendez-vous est fixe a l'improviste entre lui et 
les trafiquants. II s'agit la d'une situation qui presente des risques enormes, et iI sera 
peut-etre impossible d'obtenir a temps un mandat judiciaire. A notre sens, Ie souci de 
protegeI' la securite de l'agent de la paix dans de telles circonstances devrait I'emporter 
sur l'obligation d'obtenir un mandat, et la police devrait avoir la possibilite d'ecouter, 
exclusivement pour des raisons de securite, les conversations entre I'agent et les trafi
quants. Nous avons toutefois soigneusement tenu compte, en redigeant cette disposition, 
de la portee don nee au principe du respect de I'intimite de la vie privee par la Cour 
supreme. Le pouvoir d'interception ne vise que I' ecollte de communications privees. 
L' enregistrement demeure rigoureusement prohibe; pour y proceder, l'obtention d'un 
mandat est obligatoire, puisque l'enregistrement repond au souci d'obtenir des elements 
de preuve et non a la necessite de protegeI' la securite des policiers. (Comme nous 
l'avons deja souligne, les regles regissant I'admission des elements de preuve - et 
l'etablissement d'une telle regie s'imposera ici - seront examinees d'une maniere dis
tincte dans un autre volume du present code.) 

Demandeur 
federal 

Demandeur 
provincial 
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CHAPITRE III 
MANDAT AUTORISANT L'INTERCEPTION DE 

COMMUNICATIONS PRIVEES 

SECTION I 
REGLES GENERALES SUR LES MANDATS 

1. Demande de malldat 

128. (1) Tout agent designe personnellement et par ecrit 
par les autorites federales peut demander un mandat autori
sant I'interception d'une communication privee au moyen d'un 
dispositif de surveillance, si Ie crime faisant I'objet de I'enquete 
peut donner lieu a des poursuites engagees a la demande des 
autorites federales et conduites par Ie procureur general du 
Canada ou en son nom. 

Code crimillel, al. 185(1 ja) 

(2) Tout agent designe personnellement et par ecrit par les 
autorites provinciales peut demander, dans la province oil iI a ete 
designe, un mandat autorisant I'interception d'une communi
cation privee au moyen d'un dispositif de surveillance, si 
I'interception doit avoir lieu dans la province en question et que Ie 
crime faisant I'objet de I'enquete puisse donner lieu a des 
poursuites engagees a la demande des autorites provinciales et 
conduites par Ie procureur general de la province ou en son nom. 

Document de travail nO 47. ree. 20 
Code crimilzel. al. 185(1 )b) 



COMMENT AIRE 

Cet article indique d'une manib'e generale qui peut demander un mandat autorisant 
l'interception d'une communication privee au moyen d'un dispositif de surveillance. II 
s'inspire fortement des regies etablies aux alineas 185(l)a) et b) du Code c/'imillel, aux
queUes les changements l1(!cessaires ont ete apportes. 

Le paragraphe (1) est consacre a l'«agent designe par les autol'ites federaIes», c'est
a-dire designe personnellement et par ecrit par Ie solliciteur general du Canada. Cet 
agent peut demander un mandat pourvu que Ie crime faisant l'objet de l'enquete puisse 
donner lieu a des poursuites engagees par Ie procureur general du Canada. 

Au paragraphe (2), il est question de l' «agent designe par les autorites provin
ciales», soit la personne designee personnellement et par ecrit, au Quebe~ par Ie minis
tre de la Securite publique, dans les atltres provinces par Ie solliciteur general ou Ie 
procureur general, seion Ie cas. Nous avons voulu ici remeciier a une grande lacune du 
droit actuel. En effet - nous l'avions deja souligne dans notre document de travail 
n° 47 -, Ia formulation des alineas 185(1)a) et b) du Code crimillel ne permet aux 
autorites provinciales de demander une autorisation que dans les seuls cas ou un crime 
a ete commis ou est en cours de perpetration dans leur province. Elles n'ont aucune
ment Ie pouvoir de Ie faire lorsque Ie crime est en cours de perpetration ailleurs, me me 
si les suspects se trouvent dans Ie territoire relevant de leur competence 169. Le para
graphe (2) decoule d'une recommandation faite dans Ie document de travail n° 47 
(p. 38) pOllr remedier a cet etat de choses. 

Les dispositions de I'article 128 different aussi d'une autre fa<;on des regles ac
tuelles. Comme il est peu vraisemblable que Ie ministre presente personnellement la 
demande de mandat (possibilite neanmoins prevue en ce moment par Ie Code criminel), 
on y precise que seuls sont habilites a demander un mandat les agents qu'il designe a 
cette fin. 

Mode de 
presentation 

Forme de Ja 
Jemande ecrite 

COMMENTAIRE 

129. (1) La demande est presentee unilateralement, en 
personne et it huis clos, de vive voix ou par ecrit. 

(2) La demande presentee par ecrit do it I'etre selon la for
mule prescrite. 

Document de travail nO 47, rec. 18 
Code crimillel, par. 185( I) 

Pour bien comprendre Ia procedure applicable a la demande de mandat en matiere 
d'ecoute electronique, iI faut tenir compte, en Iisant ces dispositions, des formalites 
generales regissant tous les mandats et etablies aux articles 10 a 12 du present code. 
Elles concernent I'audition de temoignages et la reception d'elements de preuve all 
moment de Ia presentation de Ia demande, l'enregistrement des temoignages, ainsi que 

169. Document de travail nO 47, p. 38. 
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la procedure de delivrance du mandat a la suite d'une demande presentee par telephone 
ou a l'aide d'un autre moyen de telecommunication, 

L'article 129 modifie quelque peu les regles actuellement prevues au Code crimi
nel Quant aux formalites de la demande d'autorisation ordinaire, presentee sous Ie re
gime de la partie VI. En ce moment, la demande doit etre faite par ecrit. Or, suivant les 
dispositions proposees ici, la demande de mandat en matiere c\'ecoute electronique peut 
aussi l'etre de vive voix - conformement du reste aux dispositions des parties II (Les 
jOl/illes, les perquisitions et les saisies), III (La recherche d'indices Sl/r les personnes) 
et IV (Le depistage de l'etat alcoolique chez les conducteurs). Comme la presentation 
de la demande sera enregistree dans tous les cas 170, il n'est pas necessaire d'exiger que 
celle-ci soit presentee par ecrit. Mais si elle I'est, il faudra employer la formule pres
crite. 

D'une maniere generale, les demandes de mandat autorisant l'ecoute electronique 
seraient presentees en personne. En vertu des regles exposees ici, en effet, il n'est nor
malement pas possible de presenter une demande par telephone ou a l'aide d'un autre 
moyen de telecommunication. (La seule exception concerne les cas ou I'affaire est ur
gente; elle est traitee a l' article ! DO.) 

Competence 

COMMENTAIRE 

130. La demande est presentee a un juge de la province 0" 
la communication privee doit etre interceptee. 

Code crimillel, par. 185( I) 

Deux choses ressortent de cet article. Tout d'abord, la demande doit etre presentee 
a un juge, et non a un juge de paix. II s'agit en l'occurrence d'un juge qui siegerait a 
la cour criminelle unifiee dont la Commission propose l' instauration 17l. Ensuite, elle 
peut etre presentee n'importe ou dans la province ou la communication privee doit etre 
interceptee. 

Presentation de 
la demande 

Contenu 

170. Voir I' article II. 

131. (1) La demande est presentee par Ie demandeur; son 
contenu est atteste par I'affidavit d'un agent de la paix. 

(2) Elle contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date 0" elle est presentee; 

c) Ie crime faisant I'objet de I'enquete, avec les faits et les 
circonstances, ainsi que leur gravite; 

d) Ie genre de communication privee que I'on se propose 
d'intercepter; 

I'll. Voir Ie document de travail nO 59. 
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COMMENTAlRE 

e) une description generale des moyens devant etre utilises 
pour I'interception; 

J) Ie nom de toutes les personnes dont on veut intercepter 
les communications privees ou, s'i1 est impossible de 
connaitre leur nom, la description d'autres caracteristiques 
permettant de les identifier individuellement; si cela est 
egalement impossible, la categorie dont font partie ces per
sonnes non identifiees; 

g) les lieux, s'i1s sont determines, ou serait effectuee I'in
terception; 

/z) Ie cas echeant, Ie fait que des communications privile
giees sont susceptibles d'etre interceptees; 

i) les motifs donnant lieu de croire que I'interception pour
rait faire avancer I'enquete sur Ie crime; 

j) la periode pour laquelle Ie mandat est demande; 

k) les autres methodes d'investigation qui ont ete essayees 
et ont echoue; si aucune autre methode n'a ete essayee, les 
raisons pour lesquelles aucune autre methode ne para'it 
avoir de chances de succes, ou pour lesquelles, etant donne 
l'urgence de I'affaire, iI est materiellement impossible 
d'avoir recours a une autre methode; 

I) la liste de toutes les demandes de mandat deja presen
tees relativement au meme crime et aux memes personnes 
ou a la meme categorie de personnes, avec la date de cha
cune d'entre elles, Ie nom du juge saisi et I'indication 
qu'elle a ete retiree, rejetee ou accueillie, selon Ie cas; 

m) dans Ie cas ou I'autorisation d'effectuer une entree 
clandestine est demandee en vue de I'installation, de la re
paration ou de I'enlevement d'un dispositif de surveil
lance: 

(i) les raisons pour Jesquelles, d'une part, cette entree 
est necessaire et, d'autre part, les methodes d'installa
tion, de reparation ou d'enlevement moins attentatoires 
a I'intimite de la vie privee offrent peu de chances de 
succes, 
(ii) Ie lieu ou serait effectuee cette entree; 

n) lorsque Ie demandeur souhaite obtenir une ordonnance 
d'aide en vertu de I'article 139, la nature de I'aide requise. 

Document de travail nO 47, rec. 24, 33 et 40 
Code crimillei, par. 185(1) 

Suivant Ie paragraphe 185(1) du Code criminel actueI, Ia demande presentee par un 
«ma .. ·jataire» designe est distincte de I'affidavit signe par un agent de Ia paix ou un 
fonctJOnnaire public qui doit I'accompagner. SeIon Ie regime propose ici, en revanche, 
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c'est principalement dans la demande elle-meme, et non dans I'affidavit, que I'on trou
vera Ia preuve justifiant Ia delivrance du mandat. Le paragraphe (1) prevo it que Ie 
contenu de Ia demande est atteste par l'affidavit d'un agent de la paix; et seuls les 
agents des ignes selon la loi peuvent effectivement la presenter. Nous proposons par 
surcrolt que I'affidavit ne puisse etre signe que par un «agent de la paix» (terme dont 
Ie sens est plus etroit que celui de «fonctionnaire pUblic») 172. 

On precise au paragraphe (2) les renseignements que do it contenir la demande. Les 
alineas a) et b) ne posent aucun probleme. L'aIinea c) remplace I'alinea 185(l)c) du 
Code criminel actue!. Aux termes de celui-ci, il faut que la demande indique <des faits 
sur lesquels Ie declarant se fonde pour justifier qu'a son avis il y a lieu d'accorder une 
autorisation, ainsi que les details relatifs a l'infraction». Cela n'est pas suffisamment 
clair. En effet, il s'agit de savoir, non pas si I'agent de la paix croit que la delivrance 
d'un mandat s'impose, mais plutat si les renseignements fournis par lui sont suffisants 
pour convaincre Ie juge qu'il y a lieu de delivrer Ie mandat. Or, il est essentiel pour 
cela de connaltre les faits et circonstances du crime faisant I'objet de I'enquete ainsi 
que leur gravite. 

Les renseignements exiges par les autres alineas du paragraphe (2) doivent egale
ment aider Ie juge a decider de l'opportunite de delivrer Ie mandat. 

Nous avons legerement modifie, par souci de clarte, la regIe de l'alinea 185(l)e) 
du Code criminel actuel; cette disposition a notamment pour objet d' obliger la police a 
donner les noms (<<s'ils sont connus») de toutes les personnes dont elle veut intercepter 
les communications privees. A I'alinea (2)f) de nos dispositions, il est question de per
sonnes susceptibles d'etre identitiees par une caracteristique quelconque, que ce soit Ie 
nom ou autre chose, et non de personnes «connues». C' est que Ia jurisprudence relative 
aux dispositions du Code actuel est inevitablement source de confusion lorsqu'il y est 
question de personnes inconnues mais «connues» 173. Par a iIleurs, I'alinea f) prevoit Ia 
mention de la categorie dont font partie des personnes non identifiees, pour les clauses 
d'interception d'application generale. 

Les alineas d), e), g) et i) reprennent les regles actuellement enoncees aux ali
neas 185(1)d) et e) du Code criminel. Signalons que l'alinea e) prend un sens particu
lier Iorsqu 'un mandat est demande dans un cas ou une personne a consenti a 
I'interception des communications privees. Nous estimons qu'alors, la «description ge
nerale des moyens devant etre utilises pour l'interception» devrait enoncer, non seule
ment Ie type de dispositif devant etre utilise, mais aussi Ie fait qu'une partie aux 
communications a consenti a I'interception. 

L' alinea 11), pour sa part, est nouveau. Le droit actuel, aux paragraphes 186(2) et 
(3) d u Code criminel, prevoit un mecanisme ayant pour but la protection des 

172. Aux termes du paragraphe 10(1) du present code, l'agent de la paix peut attester par affidavit, sur la 
base de sa conviction ou des renseignements dont il dispose, Ie contenu de la demande. 

173. Voir S.D. FRANKEL, «The Relationship of «KnOWn» and «UnknOWn» Persons to the Admissibility of 
Intercepted Private Communications» (1978-79), 21 C.L.Q. 465; M. ROSENBERG, «Chesson: Implications 
for Privacy in the Supreme Court's Latest Plunge into the Unknown of Wiretap Law» (1988), 65 C.R. 
(3d) 211. 
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communications privilegiees entre l'avocat et son client. Un probleme se pose toutefois 
a cet egaI'd, qui releve de la politique penale. Y aurait-il lieu de prevoir egalement la 
protection d'autres communications privilegiees, lorsque Ie juge saisi de In demande est 
convaincu de l'existence d'un motif valable donnant lieu a un privilege? Nous avons 
conclu que tel est Ie cas. C'est pourquoi la demande devrait, si les circonstances Ie 
justifient, indiquer que des communications privilegiees seront vraisemblablement intel'
ceptees, afin que Ie juge soit sensibilise a cet aspect de la situation. D'autres articles 
portent sur les mesures que Ie juge peut prendre pour cmpecher I'interception de decla
rations privilegiees. 

L'alinea j) maintient la regie actuellement etablie a l'alinea t85(l)g) du Code cri
mine/, tandis que I 'alinea k) reprend, dans une formulation legerement modifiee, les dis
positions de l'alinea 185(1)11). 

A l'alinea I), nous avons repris les dispositions de 1'alinea 185(1).1) du Code, mais 
en y apportant un changement important. La formulation proposee ici oblige clairement 
Ie demandeur a preciseI', quant a chacune des demandes anterieures, S1 el\e a ete retin~e, 
accueillie, ou rejetee. Le juge de paix devrait ainsi etre encore mieux en mesure de 
rendre une decision eclairee. 

Dans l'ensemble, les dispositions de l'aJinea Ill) sont nouvelles 174. Elles sont Jioes 
au pouvoir du juge d'autoriser expressement les policiers, dans un mandat relatif a 1'in
terceptIon de communications, a entrer clandestinement dans un lieu en vue de l'instal
lation, de la reparation ou de \'enlevement d'un dispositif de surveillance. L'article 138 
decrit ce pouvoir et les conditi,ns qui Ie regissent. Pour la Commission, il est souhai
table de poser en cette matiere des restrictions semblables a celles qui s'appliquent a 
!'interception de communications privees. Le demandeur devra done, s'il veut obtentr 
l'autorisation d'entrer dans un lieu en vue de l'instaUation, de la reparation ou de \'en
levement d'un dispositif de surveillance, fournir au juge, au moment de la demande, 
tous les renseignements pertinents. 

L'alinea /1) est egalement nouveau. Dans Ie document de travail n° 47175, Ia Com
mission avait recommande que I'on permette au juge d'ordonner a toute personne de 
fournir ]' aide raisonnablement necessaire a la realisation de 1'interception prevue par Ie 
mandat. L'article 139 de Ia presente partie Mcoule directement de cette recommanda
tion. Le demandeur devra, au moment de \a presentation de Ia demande. preciseI' Ia 
nature de I'aide requise, afin que Ie juge ait les renseignements necessaires pour rendre 
1'ordonnance en question. 

RegJes de 
procedure 

132. Les articles 10 et 11 s'appliquent a la demande de 
mandat visee par la presente section. 

Code crimi/lei. par. 185{ 1) 

174. Voir a ce sujet Ie document de travail nO 47. rec. 31, p. 55. 

175. Recommandation 75, p. 107. 
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Motifs justifiant 
Ja deJivrance du 
mandat 

Enquete secrete 

COMMENTAIRE 

2. Delivrallce du mandai 

133. (1) Le juge saisi d'une demande a cet effet peut de
cerner un mandat autorisant I'interception d'une communica
tion privee au moyen d'un dispositif de surveillance, s'iJ est 
convaincu, a la tois : 

a) qu'i1 existe des motifs raisonnables de croire : 
(i) d'une part, qu'on a commis un crime punissable 
d'une peine d'emprisonnement. de plus de deux ans, ou 
one entente, tentative, instigation on tentative d'instiga
tion relativement a un tel crime, 
(ii) d'autre part, que I'interception fera avancer I'en
quete sur Ie crime en question; 

b) que d'autres methodes d'investigation ont etc essayees 
et ont echolle, qu'aucune autre methode n'a de chances de 
succes ou que I'urgence est telle qu'i1 est materiellement 
impossible de recourir a quelque autre methode; 

c) que I'octroi de ceUe autorisation servirait au mieux 
I'administration de la justice, compte tenu de la gravite des 
faits et des circonstances du crime faisant I'objet de I'en
quete. 

(2) Le juge ne doit pas refuser la delivrance du mandat 
pour Ie seul motif qu'un agent de la paix ou une personne agis
sant pour Ie compte d'un agent de la paix sera partie a la com
munication. 

Document de travail nO 47, ree. 19 et 21 
Code cr;m;lle/, par. 186(1) 

Pour delivrer Ie mandat demande, Ie juge doit etre convaincu que certaines condi
tions sont realisees. Ces conditions sont enumen'!es au paragraphe 133(1). Comme nous 
l'avons vu, 1'0bIigation d'obtenir un mandat s'applique desormais d'une maniere gene
rale aux interceptions clandestines, meme realisees avec Ie consentement d'une partie 
aux communications privees si cette partie est un agent de la paix ou une personne 
agissant pour Ie compte d'un agent de la paix. 

L' alinea a) modifie Ie droit actuel sous deux rapports importants. Le premier chan
gement ressort du sous-alinea f •• )(i). CeIui-ci remplace Ia definition du mot «infraction» 
qui figure a I'article 183 du Code crimillel. L'une des plus gran des difficultes, quand 
on cherche a comprendre Ia legislation actuelle, consiste a saisir Ie principe directeur 
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qui pourrait justifier la longue liste d'infractions relativement auxquelles une autorisa
tion peut etre donnee en matiere d'ecoute electronique l76

• 

Si, dans Ie document de travail nO 47, la Commission avait pour I'essentiel accepte 
Ie contenu de cette enumeration, elle avait en revanche critique la definition de la cri
minalite organisee (<<infraction reliee it un type d'activite criminelle ... ») et inslamment 
recommande son elimination, jugeant qu'elle n'ajoutait pas grand-chose a la definition 
traditionnelle du complot. Nous avions egalement recommande d'une part I'exclusion 
de certains crimes figurant dans la liste (par exemple, I'encouragement au genocide), et 
d'autre part I'adjonction de nouveaux (telle la perception d'interets u. un taux crimi
nell 177. 

Le fondement du sous-alinea a)(i), tout aussi valable mais plus simple, rend inutile 
I'elaboration d'une longue liste de crimes. Le critere applicable aux crimes pour les
quels un mandat peut etre obtenu decoule dans une large mesure de la classification des 
infractions preconisee par la Commission 178. 

Le second changement figure au sous-alinea a)(ii). Celui-ci precise que l'intercep
tion ne peut etre effectuee que s'il existe, de I'avis du juge, des motifs raisonnables de 
croire qu'elle fera avancer I'enquete. II s'agit la d'un changement par rapport au droit 
actuel de meme qu'aux recommandations [aites dans Ie document de travail nO 47. 

Le droit actuel a ete precise a I'occasion d'un important arret rendu dans l'affaire 
R. c. Fillla.v alld Grellette 179

• Le juge Martin a, Ie premier, formule Ie critere du progres 
de l'enquete, dans Ie cadre d'une contestation de I'ancienne partie IV.l du Code (I'ac
tuelle partie VI) fondee sur une pretendue violation de I' article 8 de la Charte (garantie 
contre les fouiIles, les perquisitions et les saisies abusives). Dans l'an'et Filllay, la Cour 
a conclu a la validite de la disposition du Code en cause (laquelle pennet la delivrance 
d'une autorisation si, entre autres choses, Ie juge saisi de la demande est «convaincu 
que [ ... J I'octroi de [I']autorisation servirait au mieux I'administration de la justice»). 
Au nom de la Cour d'appel, Ie juge Martin a exprirne I'avis que cette disposition a une 
portee [TRADUCTION] «au moins (1.ussi grande» que Ie critere americain (Title Ill) des 
[TRADUCTION] «motifs raisonnables [motifs probables] de croire que l'interception 

176. Le tenne <<infraction», a I'article 183 du Code crimillel, vise a I'heure actuelle de nombreux crimes 
pn!vus au Code, de la haute trahison 11 la vente de mise collective, de me me que certains crimes prevus 
dans d'autres lois, comme Ie trafic de stupefiants (Loi Slir les Stllpejillll1S, precitee, note 21) et I'espion
nage (Loi slir les secrets ojjicieJs, L.R.C. (1985), ch. 0-5). II s'applique egalement a toute infraction 
enoncee au Code crimilleJ et dont I'auteur est passible d'un emprisonnement de dnq ans ou plus, et a 
toute infraction prevue a I'article 20 de la Loi Slir les petits prets, S.R.C. 1970, ch. S-II, «dont il existe 
des motifs raisonnables de croire qu'elle est reliee a un type d'activite criminelle fomentee et organisee 
par deux ou plusieurs personnes agissant de concert». Sont aussi vises, enfin, a I'egard de tous ces 
crimes, Ie complot, la tentative, la complicite apres Ie fait ou Ie fait de conseiller a une autre personne 
la perpetration. 

177. Document de travail nO 47, rec. 1,2 et 3, pp. 18-19. 
178. Op. cit .. note 108. En cas de tentative, de complot ou de tentative d'instigation, la peine d'emprisonne

ment peut etre inferieure a deux ans. Suivantles proposition~ contenues aux pp. 51-52 du rapport nO 31, 
la peine maximale a cet egurd correspondrait 11 la moitie de la peine applicable au crime consomme. 

179. (1985) 48 C.R. (3d) 341 (C.A. Ont.). 
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envisagee permettra d'obtenir des communications portant sur I'infraction en cause l80», 
critere qui semble d'apres lui equivaloir au critere du progres de l'enquete l81

• 

La formulation retenue au sous-alint~a a)(ii) (<<l'interception fera avancer I'enquete 
sur Ie crime en question») correspond ainsi au critere maintenant etabli en common 
law. 

EIle vise en outre a clarifier I'ambigui:te entourant les «clauses omnibus» (appeJees 
ici «clauses d'interception d'application generale») par suite de la decision ff!Cente de 
la Cour supreme dans l'affaire R. c. Chesson l82

• Pour expliquer la portee de la reforme 
proposee, il est indispensable de dire quelques mots au sujet de ces clauses ainsi que de 
I'interception des communications de personnes inconnues. Dans l'arret Chesson, la 
Cour avah etabli que les communications privees d'une accusee, interceptees en vertu 
d'une clause d'application generale autorisant !'interception des communications de 
«personnes inconnues l83», ne pouvaient etre produites en preuve contre eIle parce que 
son nom ne figurait pas dans I'autorisation. Selon la COUl', il aUl'ait fallu nom mer Ia 
personne, parce que la police connaissait son identite et savait, en demandant l'autc,ri
sation, que l'interception de ses communications privees, dans les circonstances, pOl/r
rait faire (et non ferait) avancer I'enquete. 

A premiere vue, l'arret Chesson semble proteger les droits individuels, la reque
rante ayant reussi a faire empecher I'admission en preuve des conversations intercep
tees. Mais pour certains auteurs, Ie critere qui aurait ete etabli dans cette decision n'est 
pas suffisamment rigoureux l84

• La COUl' semble avoir conclu dans l'affaire Chesson que 
I'interception de communications privees peut ette autorisee lorsqu'eIle est susceptible 
de fournir des elements de preuve. 

II n'est pas certain que ces critiques soient fondees sur une interpretation correcte 
de l'arret Chesson. En evoquant Ie critere «pourront etre utiles», la Cour a peut-etre 
simplement fait allusion aux renseignements que Ie demandeur doit donner lorsqu'il 
sollicite une autorisation, et non au critere devant etre applique par Ie juge appele a 

180. Id., p. 366. 
181. Ibid. Ces observations ont ete nkemment approuvees par la Cour supreme du Canada dans I'arret recent 

R. c. Duarte, precite, note 159, p. 45. Le juge La Forest, au nom de la m~orite, a resume Ie critere 
enonce dans I'affaire Finla)' en disant que Ie juge donnant l'autorisation doit etre «convaincu de I'exis
tence de motifs raisonnables et probables de croire qU'une infraction a ete commise ou est en voie de 
l'etre et que I'autorisation sollicitee permettra d'obtenir une preuve de sa perpetration.» 

182. [1988] 2 R.C.S. 148. 
183. Pour que Ie mandat puisse autoriser legalement I'interception des communications privees d'une per

sonne <<inconnue», il doit renfermer une clause specifique a cet effet. Par exemple, on peut y autoriser 
expressement l'interception des communkations plivees de «toute autre personne» residant a I'une des 
adresses specifiquement mentionnees. Nous utilisons ici I'expression «clause d'interception d'application 
generale» pour designer ce que I'on appeUe parfois «clause omnibus». Les tribunaux se sont vus forces 
de determiner les conditions de validite de ce type de clause. L'un des principaux problemes consistait 
a savoir si I'utilisation de celles-ci est Iimitee a I'interception des communications privees de personnes 
dont on est certain de I'existence sans toutefois connaitre leur identite. Dans I'arret R. c. Samson (1983), 
36 C.R. (3d) 126, la Cour d'appel de l'Ontario a conclu 11 I'inopportunite de restreindre ainsi I'applica
tion de ces clauses; celles-ci pourraient donc autoriser I'interception des communications privees de 
personnes dont I'existence ne s'e~t revelee a la police qu'apres I'obtention de I'autorisation. 

184. Voir ROSENBERG, loc. cit., note 173. 
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statuer sur la demande. De toute fa~on, I'incertitude justifie a notre sens une entreprise 
de clarification et de reforme. Le critere selon lequel Ie juge doit rendre sa decision 
suivant Ie sous-alinea a)(ii) est plus rigoureux que celui qui, au dire de certains auteurs, 
aurait ete formule par la Cour supreme dans I'affaire Chesson lBS

• Comme dans d'autres 
domaines, la reconnaissance judiciaire de pouvoirs a la police devrait etre fondee sur 
une probabilite raisonnable d'activite criminelle, non sur de simples soup~ons ou possi
bilites. C'est pourquoi l'on exige au sous-alinea 133a)(ii) que Ie juge soit convaincu 
qu'i! existe des motifs raisonnables de croire que I'interception de la communication 
pri vee fe ra avancer l' enquete. 

Le sous-alinea 133a)(ii) restreint la portee des clauses d'interception d'application 
generale. En effet, l'obtention d'un mandat visant des personnes «inconnues» (que, par 
souci de clarte, nous preferons qualifier de «non identifiees») est subordonnee a la 
meme condition que celie d'un mandat visant des personnes «connues» (desormais qua
lifiees de «identifiees») : !'interception des communications privees doit faire avancer 
I'enquete. II faut que la police connaisse au moment de la demande I'existence de la 
personne non identifiee, et non qu'elle I'apprenne plus tard. Nous avons en fait reteml 
Ie raisonnement du juge de premiere instance BOl'ins dans I'affaire R. c. Samson 
(No. 4)186, plut6t que Ie point de vue exprime par la Cour d'appel de l'Ontario I87

, qui a 
infirme sa decision. 

L'alinea b) reprend la regJe actuellement etablie a l'alinea 186(1)b) du Code crimi
nel. 

L'alinea c) s'inspire de l'alinea 186(l)a) du Code criminel, suivant lequel Ie juge 
peut autoriser I'interception s'il est convaincu que «I' octroi de cette autorisation 

185. II est a souligner que cette condition est moins rigoureuse que celie proposee dans Ie document de 
travail nO 47. Suivant le~ recommandations failes a I'epoque ~rec. 26 et 27, p. 47), Ie juge ne devrait 
autoriser I'interception de communications privees que s'i1 existe des motifs raisonnables de croire que 
I'interception pourrait faire avancer I'enquete sur I'infraction en cause, en raison de la participation de 
la personne a celie infraction. (La Commission avail alors soutenu vigourcusement <Jue I'etablissement 
d'un critere moins rigoureux irait sans doute a I'encontre des obligations du Canada en vertu du Pacre 
international relatij (II/X droirs cil'ils et politiql/es, et me me 11 I'encontre de certaines dispositions de la 
Charte c(ll/(ldienne des (/roits ef libertes. - Voir Ie document de travail nO 47, pp. 39-40 -. Toutefois, 
ces arguments avaient ete presentes dans un passage consacre 11 la restriction des interceptions. Nous 
avons tenu compte de ces observations dans la redaction de I'article 140 des presentes dispositions, ou 
est proposee une Iiste de conditions que Ie juge peut imposer afin que seules les communications privees 
utiles a I'enquete soient interceptees). Toutefois, I'emploi du mot «participation» soulevait une difficulte. 
Certaines des personnes consultees ont souligne que ce critere etait trop restrictif, puisqu'jI peut etre 
nccessaire d'intercepter les communications d'une personne aucunement mlHee 11 la perpetration d'une 
infraction; par exemple, un intermediaire innocent qui trans met ou re;;oit des renseignements de la part 
d'une personne qui, elle, participe 11 la perpetration du crime. 

186. (1982) 37 O.R. (2d) 26 (Cour de comte). 

187. Precite, note 183. 
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servirait au mieux l' administration de Ia justiceI88». Dans Ie document de travail 
nO 4i89

, nous avions souligne que, vu Ia gamme tres etendue de crimes a l'egard des
quels I'autorisation peut etre obtenue, l'interception de communications ne devrait pas 
etre possible a l' egard de faits sans gravite. Cela explique Ia teneur de I' alinea c). Pour 
decider si Ia delivrance du mandat servirait au mieux I'administration de Ia justice, Ie 
juge serait oblige en vertu de cette disposition de tenir compte de Ia gravite des faits et 
des circonstances du crime faisant l'objet de I'enquete. On exige en fait qu'il s'assure 
dans chaque cas que Ia necessite de proteger la societe contre des actes criminels nui
sibles l'emporte en l'occurrence sur Ie droit de Ia personne en cause a I'intimite de sa 
vie privee. 

Le paragraphe 133(2) vise a regler une difficulte d'interpretation susceptible de se 
presenter Iorsque Ies autorites demandent un mandat et qu'une personne qui sera partie 
a des communications privees est disposee a consentir it !'interception de celles-ci. 
C'est que d'aucuns pourraient conclure du libelle du paragraphe 133(1) que Ies motifs 
y enonces excluent en fait Ia delivrance d'un mandat dans de telles circonstances. Lors
que Ia police a obtenu Ie consentement d'un des interIocliteurs, il lui serait, d'apres 
cette argumentation, impossible d'obtenir une autorisation judiciaire en vertu du present 
regime, parce que, allcune autre methode d'investigation (recours a des indicateurs sans 
ecoute electronique ni enregistrement, par exemple) n'ayant ete essayee, Ie juge n'est 
pas fonde a decerner un mandat. Or, it notre avis, Ie fait qu'un agent de la paix ou son 
representant est partie aux communications privees ne devrait pas avoir pour effet d'ex
clure Ia d6Iivrance d' un mandat. D' ou Ie paragraphe 133(2), qui supprime toute incerti
tude a cet egard. 

Bureau d'un 
avocat 

134. Dans Ie cas 00 Ie mandat demande concerne I'inter
ception de communications privees au bureau d'un avocat, ou 
it tout endroit qui sert Ol'dinairement it I'avocat pour Ia tenue 
de consultations avec des clients, Ie juge en refuse la delivrance 
s'i1 n'est pas en outre convaincu qu'iI existe des motifs raison
nables de croire que I'avocat, I'un de ses associes, une personne 
ayant des liens avec lui ou Pun de ses employes : 

a) soit participe it la perpetration du crime faisant I'objet 
de I'enquete ou est sur Ie point d'y participer; 

----------------------------.-------------------------------------
188. Dans I'arret R. c. Finlay and Grellelte, precite, note 179, p. 366, Ie juge d'appel Martin fait au sujet de 

ce critere les observations suivantes, egalement applicables a la meme expression utilisee dans les dis
positions ici proposees : 

[TRADuCfloNI 
Le juge doit [ ... J etre convaincu que la delivrance de I'autorisation «servirait au mieux 
I'administration de la justice». Les tennes utilises par Ie legislateur, comme no us I'avons 
indique, obligent lejuge a mettre en balance d'un cote la necessite d'une application efficace 
de la loi, de I'autre Ie respect de I'intimite de la vie privee. Amon sens, lejuge doit a tout Ie 
moins etre convaincu qu'i1 existe des motifs raisonnables de croire que I'interception projetee 
permettra d'obtenirdes communications touchant I'infraction en cause (y compris bien sur Ie 
complot, la tentative oul'incitation en vue de la commission de cette infraction). 

189. Recommandation 19, pp. 36-38. 
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COMMENT AIRE 

b) soit est la victime du crime faisant l'objet de I'enquete 
et a lui-meme demande Pinterception. 

Code crilllillel, par. 186(2) 

Voir Ie commentaire qui accompagne l' article 135. 

Domicile d'un 
avocat 

COMMENTAIRE 

135. Dans Ie cas oil Ie mandat demande concerne l'inter
ception de communications privees au domicile d'un avocat, Ie 
juge en refuse Ia deIivrance s'il n'est pas en outre convaincu 
qu'il existe des motifs raisonnabIes de croire que I'avocat ou 
une personne qui habite a son domicile: 

a) soit participe a Ia perpetration du crime faisant I'objet 
de I'enquete ou est sur Ie point d'y participer; 

b) soit est Ia victime du crime faisant l'objet de l'enquete 
et a Iui-meme demande i'interception. 

Code cr;millel, par. 186(2) 

L'interception de communications pl1vees est fortement susceptible de battre en 
breche la protection juridique accordee a i'egard du secret professionnel de i'avocat, qui 
constitue un element important de notre droit. 

Le paragraphe 186(2) du Code criminel comporte des dispositions particulieres sur 
la protection du privilege des communications entre l'avocat et son client. Par souci de 
clarte, nous i' avons scinde en deux dispositions distinctes (Ies aI. 134a) et 135a». 
L'alinea 134a) traite de I'interception de communications privees au bureau de l'avocat 
ou a tout endroit utilise habituellement par celui-ci pour la tenue de consultations avec 
des clients, tandis que I'alinea 135a) est consacre aux interceptions effectuees a son 
domicile. Dans les deux cas, la protection ne s'etend pas a I'avocat qui est mele au 
crime faisant I'objet de l'enquete. 

Quant aux aJineas 134b) et 135b), ils etablissent une regie nouvelle. Leur insertion 
tient a la necessite d'obtenir un mandat meme lorsqu'une personne qui est partie aux 
communications privees consent a i'interception de celles-ci. Sans ces dispositions, nul 
avocat ne pourrait obtenir i'aide de la police pour enregistrer les appels telephoniques 
ou les autres communications d'un extorqueur, ou pour en determiner i'origine. Les 
alineas 134b) et 135b), rediges avec toute la circonspection souhaitable, permettent 
donc a la police, a la demande d'un avocat qui est la personne visee par un crime, 
d'obtenir un mandat en vue de proceder a I'interception des communications privees au 
bureau ou au domicile de cet avo cat. 

Soulignons que l'articIe 140 permet au juge d'imposer des conditions destinees 11 
attenuer Ie caractere attentatoire de I'interception. Dans Ie cas de l'ecoute electronique 
effectuee au domicile ou au bureau d'un avocat, nous pensons que Ie juge imposera 
normalement des conditions propres a garantir que, dans la mesure du possible, 
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l'interception se limite aux communications pertinentes. Par exemple, il pourrait exiger 
la surveillance humaine, au sujet de IaqueUe on trouvera des explications dans Ie com
mentaire qui accompagne I'article 140. 

Lieux 
indetermim:s 

COMMENTAIRE 

136. Dans Ie cas 0" Ie mandat demande concerne I'inter
ception de communications privees dans des lieux indetermines, 
Ie juge en refuse la deIivrance a moins que la personne dont les 
communications privees doivent etre interceptees ne soit identi
flee dans Ie mandat. 

Document de travail nO 47, rec. 29 

Les tribunaux, faute de balises Iegislatives, ont dfi s'efforcer d'etablir les limites 
des clauses autorisant 1'interception de communications privees dans des lieux non de
signes specifiquement au mandat, soit dans tout lieu ou une personne dont Ies commu
nications privees peuvent etre interceptees en vertu du mandat sejourne, ou qu' elle 
utilise. Ils ont juge que ces clauses ne sont valides qu'a l'egard de personnes identi
fiees. Sinon, les pouvoirs d'ecoute electronique conferes a la police seraient a toutes 
fins utiles illimites. 

Cette disposition, conforme aux recommandations faites dans Ie document de tra
vail n° 4i90

, ne permet Ie recours aux clauses d'interception d'application generale 
(c'est I'expression employee dans Ie regime propose ici) qu'a l'egard de personnes 
identifiees dans Ie mandat. 

Personnes non 
identifiees 

COMMENTAIRE 

137. Dans Ie cas 0" Ie mandat demande concerne l'inter
ception de communications privees de personnes qui ne peu
vent eire individuellement identifiees, Ie juge en refuse la 
delivrance a moins que les lieux 0" les communications doivent 
etre interceptees ne soient determines dans Ie mandat. 

Document de travail nO 47, ree. 28 

Cette disposition regIe sans equivoque la question de savoir si une clause d'inter
ception d'application generale peut permettre l'interception des communications privees 
de personnes non identifiees. Elle reprend la regie actuelle, suivant laquelle il est illegal 
d'autoriser I'interception des communications privees de personnes inconnues a des er.
droits indetermines l91

• Mais, afin d'assouplir Ies modalites d'execution, I'article 157 
permet Ia modification du mandat au COlifS de I' enquete, pour designer precisement des 
endroits qui ne l' etaient pas a l' origine. 

190. Recommandation 29, pp. 47-48. 

191. Voir R. c. McLeod (1988),63 C.R. (3d) 104 (C.A. T.N.-O.). 
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Entree clandestine 

COMMENTAIRE 

138. Sur requete du demandeur, Ie juge peut, dans Ie 
mandat, autoriser I'entree clandestine dans un lieu quelconque, 
en vue de I'installation, de la reparation ou de I'enlevement 
d'un dispositif de surveillance, s'i1 est convaincu qu'i1 existe des 
motifs raisonnables de croire que Ie recours it des methodes 
d'installation, de reparation ou d'enlevement moins attenta
toires it I'intimite de la vie privee offre peu de chances de suc-
ces. 

Document de travail nO 47, rec. 31 el 32 

Le Code eriminel, nous l'avons vu, n'autorise expressement que l'interception des 
communications privees. II ne permet pas en toutes lettres aux policiers d'entrer dans 
un lieu en vue de I'installation, de la reparation ou de l'enlevement d'un dispositif de 
surveillance. Mais la Cour supreme du Canada, dans les arrets Lyons c. La Reilzel92 et 
Renvoi slIr l'eeol/te elee!"onique I93

, a decide que Ie pouvoir d'intercepter des communi
cations privees emporte celui d'entrer clandestinement dans un lieu pour y installer un 
dispositif de surveillance. Ces decisions font encore autorite meme depuis l'entree en 
vigueur de la Chartel94

• 

Qu'il soit necessaire et legitime de permettre l'entree clandestine en vue de l'ins
tallation, de la reparation ou de l'enlevement d'un dispositif de surveillance, nous Ie 
reconnaissons volontiers. Mais comme ce pouvoir n'existe presentement que dans la 
mesure ou il a ete infere de decisions judiciaires, sa reglementation s'avere inadequate. 
Or, Ie fait d'entrer chez une personne sans son consentement porte serieusement atteinte 
a son intimite; partant, cette demarche devrait etre subordonnee a l'obtention au preala
ble d'une autorisation judiciaire expresse: c'est l'objet de l'article 138. Pour autoriser 
l'entree clandestine dans des lieux prives (la residence ou la voiture d'une personne, par 
exempIe), Ie juge doit etre convaincu qu'il existe des motifs raisonnables de croire que 
Ie recours a des methodes d'installation, de reparation ou d'enievement moins attenta
toires a l'intimite de la vie privee offre peu de chances de succes. Cela pennet a notre 
avis de realiser un juste equilibre entre la prevention du crime et la protection de l'in
timite de la vie privee, et ce, d'une maniere conforme aux exigences de Ia primaute du 
droit. 

Ordonnance 
d'aide 

139. (1) Le juge qui decerne un mandat peut, sur requete 
du demandeur, ordonner it toute personne qui fournit un ser
vice de communication ou de telecommunication, au proprie
taire du lieu ou un dispositif de surveillance doit etre installe, 
ou it toute personne qui administre ce lieu ou s'en occupe, 

192. [1984J 2 R.C.S. 631. 

193. [1984] 2 R.C.S. 697. 

194. Voir R. c. Chesson, precite, note 182. 
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Indemnisation 

Forme de 
I' ordonnance 

Contenu 

Mise en garde 

COMMENTAIRE 

d'apporter son aide; iI precise la nature de celle·ci dans l'or· 
donnance. 

(2) L'ordonnance peut prevoir l'indemnisation raisonnable 
de la personne dont l'aide est ainsi requise. 

Document de travail nO 47. rec. 75 

(3) L'ordonnance est redigee selon la formule prescrite et 
porte la signature du juge qui l'a rendue. 

(4) Elle est adressee it une personne ou it un organisme 
nommement designe et contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) la nature de l'aide requise; 

c) Ie Heu et la date oil I'ordonnance est rendue; 

d) Ie Ulom et Ie ressort du juge. 

(5) V'ordonnance met en garde la personne ou l'organisme 
que Ie fait de ne pas s'y conformer constitue un crime vise it 
l'alinea 121h) (transgression d'une ordonnance judiciaire) du 
projet de code criminel de la eRD. 

Dans Ie document de travail n° 47 (pp. 106-107), nous signalions des cas ou Ia 
police, maIgre I'obtention d'une autorisation, n'avait pu effectuer l'interception d'une 
communication privee, faute d'avoir pu obtenir I'aide requise de 1'entreprise de tele
communications concernee. L'article 139 remedie a ce probleme. Le paragraphe (1) 
donne au juge Ie pouvoir d'ordonner expressement aux personnes competentes d'aider 
Ia police a installer Ie dispositif de surveillance. 

Le paragraphe (2) ne necessite pas d'explications. 

Les paragraphes (3) et (4) etablissent Ia forme et Ie contenu de l'ordonnance 
d'aide; leurs dispositions sont explicites. 

La personne qui refuserait de se conformer a l'ordonnance se rendrait coupable du 
crime prevu a I'alinea 121h) dll projet de code crimineI de Ia Commission. Dans ces 
conditions, iI nous semble opportun que I' ordonnance contienne une mise en garde a 
cet effet; c'est ce que prevoit Ie paragraphe (5). 

Attenuation du 
caractere 
attentatoire 
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140. Le juge qui decerne tin mandat peut y in serer l'une 
ou plusieurs des clauses suivantes : 

a) l'interception do it en tout temps faire I'objet d'une sur· 
veillance humaine; 

b) autant qu'i1 est raisonnablement possible, seules les 
communications des personnes individuellement identifiees 



COMMENTAlRE 

dans Ie mandai ou visees par une clause d'interception 
d'application generale seront interceptees; 

c) dans Ie cas ou des communications privees doivent etre 
interceptees a un teJephone que Ie public peut utHiser, I'in
terception fera l'objet d'une surveillance humaine en tout 
temps et, sauf impossibHite materieIIe, I'appareil fera I'ob
jet d'une surveillance visuelle en tout temps; 

d) des mesures raisonnables seront prises pour eviter l'in
terception de communications entre des personnes dont les 
communications sont confidentielles ou privih~git~es, selon 
les precisions donnees par Ie juge it cet egard, Ie cas 
echeant; 

e) l'interception prendra fin Iorsqu'aura ete atteint Ie but 
de I'enquete en once dans la demande de mandat; 

J) dans Ie cas ou des communications privees sur une Iigne 
it plusieurs abonnes doivent eire interceptees, I'interception 
fera en tout temps I'objet d'une surveillance humaine; 

g) Ie cas echeant, l'entree clandestine autorisee dans un 
lieu devra ou ne devra pas etre faite par certains moyens; 

Iz) Ie juge devra etre periodiquement informe de I'identite 
de toute personne dont les communications privees sont in
terceptees sans qu'elle soit individuellement identifiee dans 
Ie mandat; 

i) Ie juge devra etre periodiquement informe des Iieux qUli 
ne sont pas determines dans Ie mandat mais ou des com
munications privees sont interceptees; 

j) toute demande visant Ie renouvellement ou Ia modifica
tion du mandat, ou la delivrance d'un mandat distinct 
ayant trait it la meme enquete, devra etre presentee au 
juge qui a decerne Ie mandat initial; 

k) toute autre clause que Ie juge estime opportune en vue 
de limiter Ie plus possible I'interception de communications 
privees ne pnlsentant aucun interet pour l'avancement de 
I'euquete. 

Document de travail nO 47, ree. 22, 23, 25, 30 et 36 
Code crimillel, par. 186(3) 

eet article porte sur Ja restriction des interceptions: il importe «de n'intercepter et 
d " 1 . . , I' A 195 e n enreglstrer que es communications se rapportant a enquete ». 

195. Document de travail nO 47, p. 38. 
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A I'heure actuelle, Ie Code criminel n'indique pas expressement au juge suivant 
quels criteres il doit decider s'il y a lieu d'ajouter au mandat certaines clauses afin de 
restreindre I'interception ou l'enregistrement des communications privees. 

Dans Ie document de travail n° 47 (pp. 39-40), nous avions denonce cet etat de 
choses. L'absence de telles dispositions dans Ie Code actuel, disions-nous, pourrait etre 
interpretee comme un manquement de la part du Canada aux obligations qui lui incom
bent en matiere de protection de l'intimite de la vie privee au regard du droit interna
tional et peut-etre meme de la Charte canadiel1l1e des droits et libertes. Mais nous 
avions tenu compte de l'argument suivant lequella restriction obligato ire des intercep
tions serait trop cofiteuse et risquerait de nuire aux enquetes criminelles. Un compromis 
avait par consequent ete preconise : les juges se verraient conferer Ie pouvoir discre
tionnaire d'imposer certaines conditions restrictives s'ils Ie jugent necessaire. 

Les conditions enumerees a l'article 140 sont tres diversifiees. Celle qui a la portee 
la plus large figure a l'alinea k). D'autres sont beaucoup plus precises. Ainsi, I'alinea c) 
porte sur I'interception des communications a une cabine telephonique. 

Ces conditions sont pour la plupart explicites. Precisons simplement que l'alinea a) 
permet au juge d'exiger que les communications privees fassent l'objet d'une surveil
lance humaine. Cela signifie qu' une personne doit alors ecouter la communication pen
dant qu'elle a lieu et decider d'une pmt s'il est justifie de continuer a l'ecouter, et 
d'autre part s'il y a lieu de l'enregistrer. Cette condition, lorsqu'eUe est imposee, em
peche donc l'ecoute prolongee qui serait inutile et l'enregistrement de communications 
privees sans interet pour I'enquete. Quant a I'alinea d), il vise a empecher l'enregistre
ment de communications privilegiees ou confidentielles. Le juge estime-t-il que les 
communications devant etre interceptees sont susceptibles d'etre confidentielles ou pri
vilegiees, il peut alors ordonner la prise de mesures raisonnables pour que les commu
nications qui Ie sont ne soient pas interceptees. Cette protection s' applique non 
seulement a I'egard du secret professionnel de l'avocat, mais aussi a d'autres commu
nications pouvant etre protegees, telles les conversations entre mari et femme. On 
pourra ainsi mieux proteger qu'a l'heure actuelle la totalite des communications privi
legiees (meme celles qui ne sont pas en ce moment reconnues comme telles en droit, 
mais pourraient I'etre un jour). 

Forme du mandat 

Contenu 

148 

141. Le mandat est redige selon la formule prescrite et 
porte la signature du juge qui Ie delivre. 

142. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant I'objet de I'enquete; 

c) Ie genre de communication privee susceptible d'etre in
terceptee; 

d) une description generale des moyens qui pourront etre 
utilises pour realiser I'interception; 



COMMENTAIRE 

e) la designation la plus precise possible des personnes ou 
des categories de personnes dont les communications pri
vees pourront etre interceptees; 

f) les lieux, s'ils sont determines, oil des communications 
pourront etre interceptees; 

g) les lieux oil I'entree clandestine est autorisee; 

It) les clauses particulieres inserees par Ie juge; 

i) la date oil Ie mandat expire; 

j) Ie lieu et la date oil Ie mandat est delivre; 

k) Ie nom du juge et son ressort. 
Document de travail nO 47. rec. 26. 27. 28 et 29 

Code crimillel. par. 186(4) 

C'est au paragraphe 186(4) du Code crimillel que l'on trouve les renseignements 
devant obligatoirement figurer dans l'autorisation : Ie crime relativement auquel des 
communications privees pourront etre interceptees; Ie genre de communications privees 
susceptibles d'etre interceptees; l'identite, si elle est connue, des personnes dont Ies 
communications privees doivent etre interceptees; une description generaIe, si cela est 
possible, des lieux Oll Ies communications privees pourront etre interceptees; une des
cription generale de la fagon dont Ies communications pourront etre interceptees; Ies 
conditions que Ie juge estime opportun de fixer dans l'interet public; enfin, une periode 
de validite d'une duree maximale de soixante jours. 

Malgre quelques modifications repondant it un souci de clarte et d'uniformite, les 
renseignements devant figurer dans Ie mandat decerne en vertu de la presente partie 
correspondent dans une large mesure it ceux qui sont exiges au paragraphe 186(4). Cela 
dit, des renseignements supplementaires devront etre fournis, afin qu'il soit tenu compte 
de tous les pouvoirs qu'exerce Ie juge relativement it la delivrance du mandat. Ainsi, 
l'emploi du telme «categorie de personnes» it l'alinea 142e) correspond au pouvoir du 
juge d'autoriser I'insertion d'une clause d'interception d'application generale vis ant des 
personnes. D'autre part, l'alinea 142g) prevoit que si Ie juge decide d'autoriser une 
entree clandestine en vue de l'installation, la reparation ou l'enlevement d'un dispositif 
de surveillance, Ie mandat doit contenir une clause it cet effet. Enfin, Ie mandat doit 
indiquer les endroits - si on les connait - ou l'interception de communications pri
vees doit avoir lieu; il est donc logique qu'il precise egalement les endroits ou l'entree 
clandestine est aurorisee. 

Date d'expiration 143. Le juge fixe dans Ie mandat une date d'expiration qui 
n'est pas posterieure de plus de soixante jours a la date de de
livrance. 

Code crimillel, at. 186(4)a) 
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COMMENTAlRE 

Suivant l'alinea 186(4)e) du Code actuel, la duree maximale de l'autorisation est 
de soixante jours. Cette regIe est conservee a I'article 143. 

3. Rell011Vellemellt dll malldat 

OBSERVATIONS PRELIMINAlRES 

Bien que Ie mandat autorisant I'interception soit valide jusqu'a la date d'expiration 
qui y est indiquee (Ie delai maximum etant de soixante jours), iI peut arriver que la 
prolongation de I'enquete rende ce delai insuffisant. C'est pourquoi les dispositions qui 
suivent, a l'instar des paragraphes 186(6) et (7) du Code crimillel, prevoient la possibi
lite de faire renouveler Ie mandat autorisant I'interception. 

Demandeur 

COMMENTAIRE 

144. Le demandeur initial, de meme que tout autre agent 
designe par les memes autorites, peut demander Ie renouvelle
ment du mandat. 

L'article 144 indique qui peut presenter la demande de renouvellement. D'abord, 
l' agent designe qui a presente la demande initiale peut demander Ie renouvellement du 
mandat. Mais de plus, serait aussi recevable tout autre agent designe a cette fin par Ie 
meme ministre federal ou provincial qui a designe Ie demandeur initial. 

Mode de 
presentation 

Forme de la 
de man de ecrite 

COMMENTAlRE 

145. (1) La demande est presentee unilateralement, en 
personne et a huis clos, de vive voix ou par ecrit. 

(2) La demande presentee par ecrit doit I'etre selon la for
mule prescrite. 

Document de travail nO 47. rec. 18 
Code crimi/lel. par. 186(6) 

Le paragraphe 186(6) du Code actuel ne donne qu'une description sommaire des 
formalites a remplir pour obtenir Ie renouvellement de I'autorisation. La presente dispo
sition indique de fa~on plus precise la forme de la demande et Ie mode de presentation. 

Delai de 
presentation 

150 

146. La demande de renouvellement du mandat est pre
:>entee avant I'expiration de celui-ci, a un juge de la province 
on iI a ete decerne. 

Code criminel. par. 186(6) 



COMMENTAIRE 

Cet article precise, en toute Iogique, que Ia demande de renouvellement doit etre 
presentee avant l'expiration du mandat. 11 indique aussi a qui elle dolt J'etre. 

Presentation de 
Ia demande 

Contenu 

COMMENTAlRE 

147. (1) La demande est presentee par Ie demandeur; son 
contenu est atteste pal' I'affidavit d'un agent de la paix. 

(2) Elle !.:or.tient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date 00 elle est presentee; 

c) Ie crime faisant I'objet de I'enquete; 

d) les raisons invoquees it l'appui de Ia demande; 

e) tous les details, y compris la date et I'heure, des inter
ceptions effectuees on ten tees en vertn du mandat; 

j) tout renseignement obtenu grace it une interception ef
fectuee en vertu du mandat; 

g) la Iiste de toutes les demandes de renouvellement du 
mandat deja presentees, avec la date de chacnne d'entre 
elles, Ie nom dn juge saisi et I'indication qu'elle a ete reti
ree, rejetee ou accneillie, selon Ie cas; 

It) Ie fait que Ie mandat a renonveler comporte on non une 
clause d'interception d'application generaIe; 

i) Ie cas echeant, la mention qu'une demande de modifica
tion est presentee, conjointement avec la demande de re
nouvellement, atin d'ajouter de nouvelles personnes dont 
les communications privees pourraient etre interceptees, on 
de nouveaux Iienx 00 des communications privees ponr
raient etre interceptees; 

j) la peri ode pour Jaquelle Ie renouvellement est demande; 

k) si Ie demandenr veut faire renouveler Ie mandat pour 
une periode de plus de trente jours, les motifs donnant lieu 
de croire que ce delai s'impose. 

Document de travail nn 47, rec. 18 
Code cr;m;nei, par. 186(6) 

Suivant Ie paragraphe (1), Ie renouvellement du mandat est regi par Ia meme pro
cedure que Ia demande initiaIe, notamment quant au mode de presentation de Ia de
mande et a I'attestation de son contenu par l'affidavit d'un agent de Ia paix. 

Le paragraphe (2) indique les renseignements dont la presence est obligatoire dans 
Ia demande de renouvellement. Les alineas cl), j), e), f) et g) correspondent aux actuels 
alineas 186(6)a), b) et c) du Code crimillel; mais plutot que de reprendre Ia mention 
vague «autres renseignements que Ie juge peut exiger» que contient Ia disposition 
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actuelle, nOllS avons prefere fournir des precisions. L' alinea 11) oblige I' agent de Ia paix 
a indiquer si Ie mandat a renouveler renfermait une «clause d'interception d'application 
generale»; Ie juge doit etre informe de ce fait pour determiner s'il y a lieu de designer 
dans Ie mandat renollvele des personnes ou des lieu x qui auparavant ne I'etaient pas. 
(L'article 150 exige que ces personnes ou ces lieux soient precisement des ignes dans Ie 
mandat renouveIe, Iorsque c'est possible.) L'alinea i) se rapporte a I'alinea 157d), qui 
permet de modifier Ie mandat pour y ajouter de nouvelles personnes ou de nouveaux 
Heux non vises par ]e mandat initial. Lorsque I'on veut proceder a une telle modifica
tion a I'etape du renouvellement, il faut Ie preciser dans la demande. L'alinea k) est lui 
aussi nouveau; il a trait au pouvoir confere au juge par Ie paragraphe 151(2), soit celui 
de renouveler Ie mandat pour une peri ode plus longue que Ie delai habituel de trente 
jours. 

Regles de 
procedure 

COMMENTAIRE 

148. Les articles 10 et 11 s'appliquent it la demande de re
nouvellement de mandat. 

En vertu de cette disposition, les regles qui regissent l' audition et I' enregistrement 
des temoignages au moment de Ia demande de mandat autorisant l'interception de com
munications privees s'appliquent egalement a la demande de renouvellement de ce 
mandat. 

Motifs de 
renouvellement 

COMMENTAIRE 

149. Si Ie juge saisi de la demande est eonvaincu que les 
motifs sur lesquels reposait la delivrance du mandat existent 
toujours, iI peut renouveler Ie mandat en y apposant un visa it 
eet effet, revetu de sa signature, et indiquant Ie lieu et la date 
du renouveIIement. 

Code crimillel, par, 186(7) 

De toute evidence, la demande de renouvellement ne devrait etre accueiIlie que si 
les motifs ayant amene la delivrance du mandat sont toujours valables. Suivant Ie para
graphe 186(7) du Code criminei, Ie juge saisi d'une demande de renouvellement peut y 
faire droit s'il est convaincu que rune ou l'autre des conditions prevues au para
graphe 186(1) pour Ia delivrance du mandat existe encore. Le principe a ete maintenu 
a I'article 149, mais nous l'avons formule en termes plus clairs. VraisembIabIement, Ie 
juge procedera au renouvellement en indiquant simplement sur Ie mandat initial la nou
velle date d'expiration et en y apposant sa signature; Ie lieu et la date du renouvelle
ment doivent aussi etre mentionnes. 

Clause 
d'interception 
d'application 
generale 

152 

150. Le mandat eomportant une clause d'intereeption 
d'applieation generale ne peut etre renouvele it moins d'etre 
modifie, suivant les formalites prevues, de fa~on que soient 



COMMENTAIRE 

designes precisement les personnes ou les Heux qui etaient vises 
par la clause d'interception d'application generale et qui sont 
connus au moment de la demande de renouvellement. 

Lorsque Ie mandat autorise l'interception des communications privees de personnes 
non identifiees ou permet l'interception de communications privees en des lieux inde
termines, i1 y a lieu, d'apres la jurisprudence, de designer precisement ces personnes ou 
ces liellx au moment ou I' on demande Ie renollvellement du mandat, si eel a est pos
siblel96

• Nous donnons une forme legislative a ce principe a I'article 150. 

Nouvelle date 
d' expiration 

Extension de la 
peri ode de 
renouvellement 

COMMENTAIRE 

151. (1) Le mandat expire trente jours apres la date du 
renouvellement. 

(2) Le juge peut toutefois renouveler Ie mandat pour une 
periode de plus de trente jours, mais d'au plus soixante jours a 
compter de la date du renouvellement, s'iJ est convaincu qu'i1 
faudra sans doute plus de trente jours pour terminer l'enquete 
et qu'il sera it materiellement impossible au demandeur de 
chercher a obtenir un autre renouvellement. 

Document de travail nU 47. rec. 45 
Code crimille/, art. 186(7) 

A l'heure actuelle, la duree totale de validite d'une autorisation (soixante jours) 
renouvelee une seule fois (soixante jours) peut atteindre cent vingt jours. Dans Ie docu
ment de travail n° 47'97, nous avions soutenu que, ces enquetes policieres revetant un 
caractere de plus en plus attentatoire a mesure que Ie temps passe, iI y avait lieu de les 
soumettre a une surveiIIance judiciaire plus etroite. Nous avions done recommande que 
soit ramene a trente jours Ia duree maximale de validite du mandat renouvele; d'ou Ies 
dispositions du paragraphe 151(1). Toutefois, pour donner une certaine latitude dans les 
cas ou, manifestement, Ie delai de trente jours s'avere insuffisant, nous avions aussi 
propose de conferer au juge Ie pouvoir d'accorder un delai d'une duree maximale de 
soixante jours lorsqu'une justification particuliere a ete demontree. Le juge devrait alors 
mentionner sur Ie document les motifs de cette prolongation '98

; c'est Ia regIe enoncee 
au paragraphe (2). 

196. R. c. B/acquiere (1980). 57 C.C.C. (2d) 330 (C.S. I.-P.-E.); R. c. Crease (1980). 53 C.C.C. (2d) 378 
(C.A. Onl.). 

197. Recommundation 45. p. 58. 

198. Ibid. 
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4. Modificatioll du mandai 

OBSERV A TIONS PRELIMINAIRES 

II est impossible en ce moment de modifier I'autorisation au stade du renouveIle
ment. Vne juridiction d'appel a concJu dans l'alTet R. c. Badovi1lClC l99 que I'on ne pou
vait it cette occasion modifier ni assouplir les conditions fixees dans I' autorisation, a 
part bien entendu Ie delai d'expiration. II faut pour cela obtenir une nouvelle autorisa
tion, meme pour des modifications d'importance mineure. 

Dans Ie document de travail nO 47200
, nous avions propose I'attribution au juge de 

pouvoirs plus etendus quant it Ia modification de I'autorisation, notamment pour lui per
mettre de designer, avant l'expiration de celle-ci, des personnes ou des lieux qui ne 
l'etaient pas au moment de la demande initiale. Nous estimions aussi que des modifica
tions mineures devraient pouvoir etre apportees au moment du renouvellement : desi
gnation precise de personnes et de lieux vises d' une maniere generale dans 
I'autorisation; adjonction de Heux supplementaires ou les communications privees de 
personnes visees par Ie mandat poulTaient etre interceptees; description differente ou 
plus precise de personnes ou de Iieux; modification des moyens d'interception ou desi
gnation de nouveaux moyens; modification des crimes vises par I' autorisation initiale 
ou adjonction de crimes ayant un rapport manifeste avec ceux-ci et entrant dans Ie 
cadre de la me me enquete, etc.20I

• Nous preconisions aussi que Ie juge soit investi du 
pouvoir d'inserer, a I'etape du renouvellement, des conditions destinees a restreindre 
J'interception de communications privees202

• 

L'etablissement de ce pouvoir de modification du mandat autorisant I'interceplion 
de communications privees presenterait deux avantages. D'une part, iI aiderait les 
agents de la paix a mener leurs enquetes a bien, et d'autre part il faciliterait I'exercice 
par Ie tribunal du role de surveillance restreint mais neanmoins important qui lui est 
reserve dans Ie regime propose ici. Le renouvellement, il importe toutefois de Ie souli
gner, n'est pas Ie mecanisme approprie lorsqu'on veut modifier Ie mandat; iI existe en 
effet des dispositions specifiques pour eel a et la modification du mandat devrait norma
lement etre obtenue au moyen d'une demande distincte. Suivant les regles proposees 
dans la presente partie, donc, Ie renouvellement continuerait it ne servir qu'a prolonger 
la duree de validite du mandat. 

Demandeur 152. Le demandeur initial, de meme que tout autre agent 
designe par les memes autorites, peut demander la modification 
du mandat. 

199. (1977) 34 C.C.C. (2d) 65 (C.A. Ont.). 

200. Voir 1es pages 47, 48, 58. 

201. Document de travail nO 47. ree. 41 11 43, p. 58. 

202. [d., rec. 44, p. 58. 
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COMMENTAIRE 

Tout comme la demande de renouvellement, la demande de modification du man
dat doit etre presentee par I'agent designe qui a presente la demande initiale. ou par 
tout autre agent designea cet effet par Ie meme ministre federal ou provincial qui a 
designe Ie demandeur initial. 

Mode de 
presentation 

Forme de la 
demande ecrite 

Delai de 
presentation 

Presentation de 
la demande 

Contenu 

Regles de 
procedure 

COMMENTAIRE 

153. (1) La demande est presentee unilatel"alement, en 
pel"sonne et a huis c1os, de vive voix ou pal" ecrit. 

(2) La demande presentee pal" ecrit doit I'etre selon la for
mule prescrite. 

154. La demande de modification du mandat est presen
tee, avant I'expiration de cclui.ci, a un juge de la province 0" 
il a etc dccerne. 

155. (1) La demande est presentee par Ie demallldeur; son 
contenu est atteste par I'affidavit d'un agent de la paix. 

(2) EUe contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu ct la date 0" eUe est presentee; 
c) Ie crime faisant I'objet de I'enquetc; 

d} les modifications demandees; 

e) les motifs invoques a l'appui de la dcmande; 

1) tous les details, y compris la date ct I'heure, des intcr
ceptions efi'ectuees ou ten tees en vertu du manda!t; 

g) tout renseignement obtenu grace it une interception et'
fectuee en vertu du mandat; 

h) la liste de toutes les demandes de modification du man
dat deja presentees, avec la date de chacune d'entre eUes, 
Ic nom du juge saisi et l'indication qu'elle a ete retiree, re
jetec ou accueillie, selon Ie cas. 

156. Les articles 10 et 11 s'appliqucnt a la demande de 
modification du mandat. 

En vertu de eet article, les dispositions prevues aux articles 1 fj et 11 du present 
code quant a l'audition des temoignages et a la reception des elements de preuve ayant 

155 



trait a la demande, ainsi qu'a l'enregistrement de celle-ci, s'appliquent a la demande de 
modification du mandat autorisant l'interception de communications privees. 

Motifs justifiant 
la modification 
et nature de 
celle-ci 

156 

157. Le juge saisi d'une demande a cet efi'et peut apporter 
au mandat les modifications suivantes, s'i1 est convaincu que la 
modification demandee est liee a I'enquete sur Ie crime auquel 
Ie mandat a trait: 

a) description plus exacte, lorsque c'est possible, des per
sonnes individuellement identifiees dont les communica
tions privees peuvent etre interceptees en vertu du mandat; 

b) mention de I'identite de personnes anterieurement vi
sees par une clause d'interception d'application generale 
mais identiflees par la suite, dont les communications pri
vees pourraient etre interceptees en vertu du mandat; 

c) mention de lie~x anterieurement vises par une clause 
d'interception d'application generale mais determines par 
la suite, ou des communications privees pourraient etre in
terceptees en vertu du mandat; 

d) adjonction de nouvelles personnes dont les communica
tions privees pourraient etre interceptees ou de nouveaux 
Heux ou des communications privees pourraient etre inter
ceptees, a la condition que Ie juge soit en outre convaincu 
de I'existence de motifs justifiant la delivrance d'un man
dat a I'egard de ces personnes ou de ces lieux; 

e) radiation de personnes dont les communications privees 
auraient pu eh-e interceptees, ou de lieux on l'interception 
etait autorisee; 

f) autorisation d'effectuer une entree clandestine dans un 
lieu en vue de I'installation, de la reparation ou de I'enle
vement d'un dispositif de surveillance, a la condition que Ie 
juge soit en outre convaincu de l'existence de motifs raison
nables de croire que les methodes d'installation, de repara
tion ou d'enlevement moins attentatoires a l'intimite de la 
vie privee offrent peu de chances de succes; 

g) modification des moyens pouvant etre utilises pour I'in
terception; 

h) modification des clauses particulieres ajoutees au man
dat; 

i) adjonction de toute clause susceptible d'etre inseree par 
Ie juge qui decerne un mandat. 

Document de travail nO 47. ree. 29. 41 1'144 



COMMENTAIRE 

L'article 157 etablit les limites du pOllvoir de modification confere au juge. La mo
dification doh etre liee a l'enquete sur Ie crime relativement auquel Ie mandat initial a 
ete delivre. Elle ne saurait constituer un pretexte pour intercepter des communications 
dans Ie cadre d'une enquete sur un autre crime. 

L'article 157 decrit aussi les modifications pouvant etre apportees par Ie juge. Les 
alineas a) et b) concernent les modifications visant a mieux identifier des personnes. Le 
premier permet de donner une description plus exacte de personnes deja designees dans 
Ie mandat. Par exemple, il pourra arriver que I'on ait identifie quelqu'un au moyen 
d'une description, mais sans Ie nommer. Dne fois connue son identite, on pourra par 
une modification nommer cette personne dans Ie mandat. 

L'alinea b) permet quant a lui de mentionner I'identite de personnes qui n'avaient 
pas anterieurement ete identifiees et dont I'interception des communications avait ete 
autorisee en vertu d'une clause d'application generale. Ce faisant, Ia police serait en 
mesure de recourb' a une clause d'interception d'application generale pour elargir la 
portee de i'ecoute electronique quant aux Heux surveilles. (Le lecteur est prie de se 
reporter a ce sujet a l'mticle 136 et au commentaire qui I'accompagne.) 

L'alinea c) est Ie pendant de l'alinea b) et pennet la designation precise de lieux 
anterieurement vises par une clause d'interception d'application generale. 

L' alinea d) permet, sous reserve de certaines garanties, d'utiliser Ie mecanisme de 
la modification pour ajouter des personnes dont les communications ne pouvaient etre 
interceptees ou des Heux ou 1'on ne pouvait proceder a une interception en vertu du 
mandat initial. Cette solution nous paralt plus efficace et judicieuse que la necessite 
d'obtenir un nouveau mandat pour I'adjonction de nouvelles personnes ou de nouveaux 
lieux. 

L'alinea e) pennet la radiation de personnes dont les communications pouvaient 
etre interceptees ou de lieux ou l'interception etait autorisee, et qui se sont reveles sans 
interet. Quant a l'alineaj), il permet d'autoriser l'entree clandestine dans un lieu en vue 
de l'installation, la reparation ou l'enlevement d'un dispositif de surveillance. 

Les alineas g), It) et i) prevoient des modifications de types divers: modification 
des moyens pouvant etre utilises pour l'interception, modification des clauses inserees 
dans Ie mandat ou adjonction de nouvelles clauses. 

Ces dispositions prevoient Ie recours au mecanisme de Ia modification pour chan
ger les conditions d'execution du mandat, mais il existe un autre moyen pour arriver 
aux memes fins. Si Ie demandeur estime qu'iI serait preferable d'obtenir un nouveau 
mandat, il pourra en effet emprunter cette voie. 

Forme de la 
modification 

158. Le juge peut modifier Ie mandat en y apposant un 
visa a cet efCet, revetu de sa signature, ou en signant un 
avenant qu'it joint au mandat, et en indiquant Ie lieu et la date 
de la modification. 
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COMMENT AIRE 

L'article 158 decrit la fa~on dont Ie juge peut proceder a la modification. Norma
lement, il devra apposer sur Ie mandat un visa de modification revetu de sa signature. 
Mais si cela s'avere impossible (par exemple, lorsque les nouvelles clauses sont longues 
ou nombreuses), la modification pourra etre enoncee sur un avenant signe par Ie juge et 
joint au mandat. 

Ordonnance 
d'aide 

159. Le juge saisi d'une demande de modification peut, 
sur requete du demandeur, renc're une ordonnance d'aide 
conformement it I'article 139. 

SECTION II 
DELiVRANCE DU MANDAT EN CAS D'URGENCE 

OBSERVATIONS PRELIMINAIRES 

L'actuel article 188 du Code criminel permet au juge de delivrer une autorisation 
speciale si l'urgence de Ia situation exige que l'interception de communications privees 
commence avant qu'il soit possible, avec toute la diligence raisonnable, d'obtenir une 
autorisation suivant la procedure normale. Cette autorisation ne peut etre demandee que 
par un agellt de Ia paix specialement designe a cette fin et sa duree ne peut depasser 
trente-six heures. Les articles 160 a 165 de Ia presente partie regissent Ia marche a 
suivre en cas d'urgence. Fortement inspires des dispositions actuelles, ils s'en ecartent 
dans certains cas, pour des raisons d'efficacite et de rigueur procedurale. 

Motifs justifiant 
la delivrance en 
cas d' urgence 

Motifs 
supplementaires, 
demande par 
telephone 

158 

160. (1) Le juge designe par Ie juge en chef de la Cour 
criminelle pour entendre des demandes de mandat en cas d'ur
gence dans la province oil une communication doit etre inter
ceptee, et saisi d'une demande it cet effet, peut delivrer un 
mandat autorisant I'interception de cette communication privee 
au moyen d'un dispositif de surveillance, s'iJ est convaincu, 
d'une part, que la delivrance du mandat est justifiee et, d'autre 
part, qu'i1 existe des motifs raisonnables de croire que Ie man
dat doit etre obtenu d'urgence et que cela serait impossible, 
avec toute la diligence raisonnable, en vertu de la section I. 

(2) Le juge peut egalement delivrer un mandat demande 
par telephone ou it I'aide d'un autre moyen de telecom
munication s'i1 est en outre convaincu qu'i1 existe des motifs 
raisonnables de croire qu'i1 est materiellement impossible au 
demandeur de se presenter en personne. 

Code crimillel, par. 188{l) et (4) 



COMMENTAIRE 

Le paragraphe (1) indique devant quel juge Ia demande doit etre presentee dans de 
telles circonstances. Aux termes du paragraphe 188(1) du Code actuel, la demande doit 
etre faite a un <<juge d'une cour superieure de juridiction criminelle ou a un juge au 
sens de l'article 552». Le paragraphe 160(1) de notre code dispose plutat que la de
mande doit etre presentee au juge de la Cour criminelle designe par Ie juge en chef de 
celle-ci pour entendre les demandes en cas d'urgence dans la province Oll la communi
cation doit etre interceptee. On aura compris que cette modification decoule de I'adhe
sion de Ia Commission au principe de la creation d'une cour criminelle unifiee 
(document de travail nO 59). 

Le paragraphe (1) enonce en outre les motifs de deIivrance du mandat actuellement 
prevus au paragraphe 188(2) du Code criminel. Outre les conditions applicables au 
mandat ordinaire, Ie juge doit etre convaincu qu' i1 existe des motifs raisonnables de 
croire que Ie mandat doit etre obtenu d'urgence et que cela serait impossible selon la 
procedure habituelle, malgre toute la diligence voulue. 

Pour des raisons d'efficacite, nous avons modifie Ie droit actuel au para
graphe 160(2); celui-ci permet en effet au juge, en cas d'urgence, de recevoir une de
mande faite par telephone ou a I'aide d'un autre moyen de telecommunication20J

• 

Demandeur 
federal 

Demandeur 
provincial 

COMMENTAIRE 

161. (1) La demande peut etre presentee par tout agent de 
la paix designe par ecrit par les autorites federales si Ie crime 
faisant I'objet de I'enquete peut donner lieu it des poursuites 
engagees it la demande des autorites federales et conduites par 
Ie procureur general du Canada ou en son nom. 

(2) La demande peut etre presentee dans une province par 
tout agent de la paix designe par ecrit par les autorites de cette 
province si I'interception de la communication privee doit y 
avoir lieu et que Ie crime faisant I'objet de I'enquete puisse 
donner lieu it des poursuites engagees it la demande des autori
tes provinciaIes et conduites par Ie procureur general de Ia 
province ou en son nom. 

Document de travail nO 47, ree. 20 
Code crimille/, par. 188( I) 

L'article 161 donne aux agents de Ia paix designes par les autorites federales ou 
provinciales Ie pouvoir de demander la delivrance d'un mandat de ce type2D4

• Ce pou
voir est identique a celui qui leur est confere pour l'obtention d'un mandat ordinaire. 

203. La Commission avait fait une proposition en ee sens dans Ie document de travail nO 47; voir ree. 53, 
pp. 74-75. 

204. Voir, a l'article 125, la definition des termes «designe par les autorites federales» et «designe par les 
autorites provinciales». 
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La presente disposition reprend aussi la regIe actuelle suivant laquelle la designation de 
ces agents de la paix se fait par ecrit, par Ie ministre responsable. 

Demande en 
personne ou par 
telephone 

Mode de 
presentation 

COMMENTAIRE 

162. (1) La demande est presentt~e en personne. Elle peut 
toutefois I'etre par teiCphone ou it I'aide d'un autre moyen de 
telecommunication, s'il est materiellement impossible au de
mandeur de se presenter en personne. 

(2) La demande est presentee unilateralement et it huis 
clos, de vive voix et sous serment. 

Document de travail nO 47, ree. 53 
Code crimine/, par. 188(\) 

Les dispositions du paragraphe (1) sont explicites. Le paragraphe (2) dispose que, 
contrairement aux autres demandes presentees a huis clos, celle-ci est faite de vive 
voix. Cela se justifie par l'urgence des situations visees dans la presente section. 

Renseignements 
sllpplementaires 

COMMENTAlRE 

163. Outre les renseignements prevus au paragra-
phe 131(2), la demande indique it la fois : 

a) l'heure et la date ou elle est presentee; 

b) les motifs donnant lieu de croire que Ie mandat doit etre 
obtenu d'urgence et que cela serait impossible, avec toute 
la diligence raisonnable, en vertu de la section I; 

c) dans Ie cas d'une demande presentee par telephone ou it 
l'aide d'un autre moyen de teiCcommunication, les circons
tances en raison desquelles il est materiellement impossible 
au demandeur de se presenter en personne. 

Document de travail nO 47, rec. 53 

On trouve enonces a I'article 163 Ies renseignements complementaires devant etre 
fournis au juge par l'agent de Ia paix qui demande un mandat en cas d'urgence. Cette 
disposition doit etre Iue a Ia lumiere du paragraphe 131 (2), qui precise Ie contenu de la 
demande visant Ia delivrance d'un mandat ordinaire. Elle rend Ie droit plus clair en 
decrivant avec precision les indications devant etre donnees par l'agent de Ia paix. 

Regles de 
procedure 

160 

164. Les articles 10 it 12 s'appliquent it la demande de 
mandat visee par la presente section et les articles 134 it 142 
s'appliquent it la delivrance du mandat. 



COMMENTAIRE 

Cette disposition rend expressement applicables a la d6livrance les mandats en cas 
d'urgence les regles de procedure r6gissant l'audition des demandes de mandat et eta
blies aux articles 10 a 12 du present code de meme que les garanties formulees aux 
articles 134 a 142 quant a la d6livrance des mandats ordinaires en matiere d'ecoute 
electronique205

• 

Expiration 

Renouvellement 
ou modification 

COMMENTAIRE 

165. (1) Le juge indique sur Ie mandat une date et une 
heure d'expiration, posterieures d'au plus trente-six heures a 
I'heure de la deIivrance. 

(2) Le mandat ne peut etre ni renouveIe ni modifie. 
Code crimillel, par. 188(2) 

Conformement a la regIe actuellement en vigueur, cet article dispose que Ie mandat 
delivre en cas d'urgence est valide pendant au plus trente-six heures. II ne peut par 
ailleurs etre ni renouveJe ni modifie. La police devra obtenir un mandat suivant la pro
cedure normale si elle souhaite prolonger l'interception des communications privees. 

Certaines dispositions de I'article 188 du Code criminel ont ete omises. C'est Ie cas 
du paragraphe (3), suivant lequel, aux fins de la recevabilite de la preuve, l'interception 
d'une communication privee faite en vel.u d'un tel mandat est reputee illegale a moins 
que Ie juge qui a donne I'autorisation - ou, en cas d'empechement, un juge de la 
me me juridiction - ne certifie que, si une de man de d'autorisation ordinaire lui avait 
ete presentee, il l'aurait aceueillie. Comme, dans Ie regime propose iei, Ie para
graphe 160(1) exige que Ie juge soit convaineu que la delivrance d'un mandat ordinaire 
seraitjustifiee, et vu l'etablissement d'un dossier des procedures relatives ala demande, 
cette regIe devient superflue. 

Nous avons aussi ecarte Ie paragraphe 188(5), OU est posee la regIe suivante : lors
qU'une autorisation a ete delivree suivant la procedure d'urgence apres la deIivranee 
d'une autorisation ordinaire, Ie juge du proces peut declarer irrecevable la preuve obte
nue grace a cette deuxieme autorisation si celle-ci «etait fondee sur les memes faits et 
comportait I'interception des communications privees de la meme ou des memes per
sonnes, ou se rapportait a la meme infraction, constituant le fondement de Ia demande 
de Ia premiere autorisation». Comme nous l'avons deja explique, une autre partie de 
notre code de procedure penale sera consacree aux voies de recours et il y sera question 
de la reeevabilite des elements de preuve. 

205. II s'agit Ia d'un changement important. Nous avions souligne dans Ie document de travail n" 47 que I'un 
des grands problemes, dans Ie moment, tient a I'absence de formalites d'cnregistrement de la demande, 
ce qui empeche toute revision ulterieure. Nous avions donc recommande (rec. 53, p. 75) I'enregistre
ment des demandes. C'est pourquoi I'article I I, qui exige I'enregistrement integral des renseignements 
foumis par Ie demandeur, est repris ici par renvoi. 
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Documents 
confidentiels 

COMMENTAlRE 

CHAPITRE IV 
CONFIDENTIALITE 

166. Sont confidentielles les pieces suivantes : 

a) Ie mandat; 

b) I'ordonnance de prolongation du delai de notification 
d'une interception ou d'une entree clandestine; 

c) la demande de delivrance, de renouvellement ou de mo
dification du mandat, la demande de prolongation du delai 
de notification d'une interception ou d'une entree clandes
tine, ou encore I'enregistrement de la demande et sa trans
cription; 

d) tout eIement de preuve ou temoignage re~u lors de I'au
dition de la demande, de meme que la transcription de tout 
temoignage; 

e) I'ordonnance d'aide rendue conformement a I'article 
139; 

f) I'ordonnance visant a rendre inintelIigibles certains ren
seignements. 

Code crimillei, par. 187( 1) 

En matiere d'interception clandestine, Ie secret est essentiel. Aussi Ie legislateur 
a-t-il voulu proteger Ie caractere confidentiel de tous les renseignements qui concement 
l'autorisation. II a ainsi etabli au paragraphe 187(1) du Code criminel la regIe de la 
confidentialite de tous Ies documents relatifs a la demande d'autorisation ordinaire, de 
renouvellement de l'autorisation ou de prolongation du delai pour aviser Ia personne de 
l'interception de ses communications privees. L'article 166 etend cette regIe a d'autres 
pieces qui a notre sens devraient aussi etre tenues pour confidentielles. L'utilisation du 
mot «mandat» dans cette disposition signifie qu'elle s'applique tant aux mandats decer
nes en cas d'urgence qu'aux autres. II s'agit la d'un changement, car tel n'est pas Ie cas 
a I'heure actuelle, les demandes urgentes n'etant souvent appuyees d'aucun document 
et revetant un caractere informel. Comme, dans Ie regime propose ici, {a utes Ies de
mandes doivent etre enregistrees, nous avons juge necessaire d'etendre l'exigence de la 
confidentialite a celles qui sont presentees en cas d'urgence. Qui plus est, cette dispo
sition presente l'avantage, par rapport a l'actuelle, d'indiquer clairement et precisement 
les documents concernes. 

Ordonnance aux 
fins de rendre 
inintelligible un 
renseignement 

162 

167. (1) Le juge peut, sur requete du demandeur presen
tee au moment de la demande de delivrance, de renouvellement 
ou de modification du mandat, ou de la demande visant a obte
nir une ordonnance de prolongation du delai de notification 
d'une interception ou d'une entree clandestine, rendre ou faire 



Motifs justifiant 
I' ordonnance 

COMMENTAIRE 

rendre inintelligible tout renseignement figurant sur une piece 
confidentielle. 

(2) Le juge peut rendre ou Caire rendre inintelligibles les 
renseignements en cause s'il est convaincu que leur divulgation 
aurait I'une ou I'autre des consequences suivantes : 

a) eUe mettrait en peril la securite de quelque personne; 

b) eUe nuirait it une enquete policiere en cours; 

c) eIle mettrait au jour certains procCdes de la criminalis
tique qu'il y aura it lieu de garder secrets; 

d) elle causerait un prejudice grave it des personnes 
innocentes. 

Document de travail nO 47, rec. 50 
Document de travail nO 56, rec. 9(5) 

On trouvera dans Ie commentaire relatif a I'alim!a 194(2)c) des details sur les 
regles actuelles regissant l'acces de l'accuse aux documents confidentiels places dans Ie 
paquet scelle. Essentiellement, cette disposition les modifie en exigeant une communi
cation integrale des documents a I'accuse, sauf ordonnance contraire du tribunal. La 
personne qui se verra avisee de I'intention du poursuivant de produire la preuve d'une 
communication privee recevra en meme temps a) une copie du mandat (renollvele ou 
modifie, Ie cas echeant) et b) une copie des pieces afferentes 11 toute demande de deli
vrance, de renouvellement ou de modification du mandat. 

Suivant la presente disposition, Ie juge pellt empecher la remise a une personne de 
copies integrales de ces documents en ordonnant que certains renseignements y soient 
rendus inintelligibles2

()6. 

Suivant Ie paragraphe (1), au moment de la presentation de la demande de deli
vrance, de renouvellement ou de modification du mandat, ou de la demande visant 11 
obtenir line ordonnance de prolongation du delai de notification d'une interception ou 
d'une entree clandestine, Ie demandeur peut, par requete, demander au juge qui doit 
delivrer Ie mandat de faire rendre in intelligible tout renseignement contenu dans une 
piece confidentielle deposee ou constituee au cours de I'audition de la demande. 

Pour faire droit a cette requete, Ie juge doit etre convaincu que Ia divulgation des 
renseignements en cause aurait l'une des consequences enumerees au paragraphe (2io7. 
L'alinea a) s'appliquerait, par exemple, lorsque l'on veut garder secrete l'identite d'in
dicateurs de police. L'alinea b) s'explique par Ie fait que les enquetes policieres ne se 
terminent habituellement pas au mdnent ou 1'on a intercepte des communications pri
vees. Quant aux alineas c) et d), la validite des motifs qui y sont indiques, en ce qui a 

206. eet article est fonde dans une large mesure sur des recommandations faites dans Ie document de travail 
nO 47 (rec. 50, p. 73), ainsi que dans Ie document de travail nO 56 (rec. 9(5), p. 67). 

207. Les motifs decrits aux alineas a) et b) avaient ete mentionnes dans Ie document de travail nO 56, 
rec. 9(5), p. 67. 
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trait au refus de l'acces aux documents contenus dans Ie paquet, a ete reconnue dans 
des decisions recentes de tribunaux ontariens208

• 

Si Ie juge rejette la requete, l'agent a deux possibilites. II peut maintenir sa de
mande; il lui faudra alors, Ie moment venu, signifier a la personne dont les communi
cations privees auront ete interceptees un avis de son intention de les produire en 
preuve, et lui donner en me me temps une copie de tous les renseignements se trouvant 
anterieurement dans Ie paquet scelle et devant etre divulgues. Ou bien il peut retirer sa 
demande, s'il l'estime preferable. 

Forme et 
contenu de 
I' ordonnance 

Copie du 
document 

Renseignement 
rendu 
inintelligible sur 
la copie 

COMMENTAIRE 

168. L'ordonnance visant a rendre inintelIigibles certains 
renseignements est redigee selon la formule prescrite, est reve
tue de la signature du juge qui la rend et contient les rensei
gnements suivants : 

a) Ie nom du demandeur; 

b) les renseignements qui doivent eire rendus ininteIIi
gibles; 

c) Ie lieu et la date ou elle est rendue; 

d) Ie nom du juge et son ressort. 

169. (1) Lorsqu'un renseignement doit etre rendu inintel
Iigible, Ie document sur Jequel iI figure est reproduit. 

(2) Le renseignement est rendu inintelligible sur la copie 
du document et demeure intact sur 1'0riginaI. 

Cet article enonce la marche a suivre une fois que Ie juge a decide que certains 
renseignements devraient etre rendus inintelligibles. Pour des raisons evidentes, les 
pieces originales devraient demeurer intactes. En application de I' article 169, si des ren
seignements doivent etre rendus inintelligibles, ils Ie seront sur une copie faite dans ce 
but. 

Paquet scelle 170. (1) Des qu'i1 a statue sur la demande de delivrance, 
de renouvellement ou de modification du mandat, ou la 
demande visant a obtenir une ordonnance de prolongation du 
delai de notification d'une interception ou d'une entree 

208. Voir R. c. Parmar (1987), 34 C.C.C. (3d) 260, pp. 281-282 (H.C. Ont.); R. c. ROll'botlzam (1988), 63 
C.R. (3d) 113, pp. 150-151 (C.A. Ont.), 
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Garde du paquet 

COMMENT AIRE 

clandestine, Ie juge place dans un paquet scene les pieces sui
vantes : 

a) l'original de toutes les pieces contidentieIles; 

b) la copie des pieces sur laquene un renseignement a He 
rendu inintelligible. 

Document de travail nO 47. rec. 18 
Code crimillel. par. 187(1) 

(2) Ce paquet est garde par Ie tribunal, en un lieu prescrit 
par Ie juge et auquel Ie public n'a pas acces. 

Code crimillel. par. 187(1) 

Aux termes du paragraphe 187(1) du Code crimillel actuel, tous les documents re
]atifs 11 la demande d'autorisation, de renouvellement de l'autorisation ou de prolonga
tion du delai pour aviser la personne de I'interception de ses communications privees 
doivent (sauf I' autorisation elle-meme) etre places dans un paquet scelle des qu'une 
decision est prise au sujet de cette demande. Ce paquet doit etre garde par Ie tribunal, 
en un lieu auquel Ie public n'a pas acces ou en tout autre lieu que Ie juge peut au tori
ser. 

Les paragraphes (1) et (2) sont pour l' essentiel semblables aux dispositions ac
tuelles. Le premier confirme l'obligation du juge de placer dans un paquet scelle to us 
]es renseignements relatifs 11 la demande. Certaines modifications ont cependant ete ap
portees, en raison des formalites prevues dans Ie present regime quant 11 la demande de 
mandat. Le present article s'applique 11 toutes les demandes faites unilateralement et 11 
huis clos en application de la presente partie, y compris Ia demande presentee en cas 
d'urgence. II s'applique aussi implicitement aux demandes d'ordonnances presentees 11 
I'occasion d'une demande, notamment l'ordonnance J'aide et l'ordonnance visant 11 
rendre inintelligibles certains renseignements. II faut mettre dans Ie paquet l'original du 
mandat et de toute ordonnance rendue par ]e juge. La police conserverait une copie 
officielle du mandat ou de l'ordonnance pour Ies besoins de l'execution, comme Ie pre
voit l'article 171. Doit egalement etre placee dans Ie paquet la copie de toute piece sur 
Iaquelle des renseignements ont ete rendus inintelligibles. 

Le paragraphe (2) dispose que Ie paquet scelle est en tout temps garde par Ie tribu
nal en un lieu auquel Ie public n'a pas acces. 

Copie 

COMMENTAIRE 

171. Le demandeur peut garder une copie de toutes les 
pieces contenues dans Ie paquet scene. 

Document de travail nO 47. rec. 48b) 

La Commission avait recommande dans Ie document de travail n° 4i09 que I'agent 
specialement designe qui demande un mandat ou ]e renouvellement d'un mandat puisse 

209. Recommandation 48b). p. 73. 
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conserver une co pie conforme de tous les documents relatifs a la demande; I'article 
etend encore davantage la portee de cette recommandation. Cette disposition s'appJique 
a toutes les demandes presentees unilateralement et a huis clos sous Ie regime de la 
presente partie. Le demandeur doit disposer d'une copie des pieces et ce, pour deux 
raisons. En premier lieu, il doit pouvoir conserver un dossier complet de la procedure, 
En second lieu, il do it etre en mesure d'executer ses fonctions convenablement. Par 
exemple, comme no liS J'avons deja sOllliglle, J'agent pellt difficilement executer Ie man
dat s'il n'en possede pas de copie. D'autre part, il est indispensable de remettre une 
copie de toutes les pieces qui etayent la demande (Ie cas echeant, il s'agira de la repro
duction sllr laquelle des renseignements ont ete rendus inintelligibles si line decision a 
ete prise a cet effet) a la personne dont les communications privees ont ete interceptees 
et a qui a ete notifiee l'intention du pOllrslIivant de produire 180 preuve des communica
tions interceptees. 

Interdiction 

COMMENTAIRE 

172. II est interdit a quiconque d'ouvrir Ie paquet scelle ou 
d'en enlever Ie contenu, sauf suivant les directives d'un juge. 

Code criminel, par. IS7( I) 

L'article 172 reprend une partie des dispositions que I'on trouve au para
graphe 187(1) du Code actuel. II vise a garantir Ie caractere confidentiel du contenu du 
paquet. 

Autre procedure 

COMMENTAIRE 

173. Le juge peut faire ouvrir Ie paquet scelle et en exami
ner Ie contenu s'iJ estime que cela est necessaire pour statuer 
sur toute autre demande dont il est saisi. 

Document de travail nO 47, rec. 48a) 
Code criminel, par. 187(1) 

L' article 173 precise les circonstances dans lesquelles Ie juge peut faire ouvrir Ie 
paquet scelle : lorsque cela est necessaire en vue de statuer sur toute demande qui lui 
est presentee en application de la presente partie. La raison d'etre de cette disposition 
saute aux yeux. Le juge saisi d'une demande de renouvellement du mandat, par ex em
pie, devra avoir acces aux documents fournis a l'appui de la demande initiale pour etre 
en mesure de rendre une decision eclairee21O

• 

210. eet article decoule egalement d'une recommandation faite dans Ie document de travail nO 47 (p. 54), 
suivant laquelle J'acces aux documents places dans Je paquet scelle devrait etre permis lorsqu'une de
mande d'autorisation est presentee relativement 11 une enquete connexe. 
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Ouverture du 
paquet aux fins 
de transcription 

COMMENTAIRE 

174. Le juge peut faire ouvrir Ie paquet scelle et en faire 
retirer Ie contenu pour faire preparer une transcription des cn
registrements sonores qui s'y trouvent. 

Cet article permet au juge de faire ouvrir Ie paquet scelle pour la realisation d'une 
transcription des enregistrements afferents a toute demande presentee sous Ie regime de 
la presente partie. 

Nous n'avons toutefois pas repris au present chapitre les dispositions de I'ali
nea 187(l)b) du Code actueI, suivant IesqueUes Ie contenu du paquet sceUe ne peut etre 
detruit que sur I'ordre du juge. C'etait inutile puisque I'auteur de cette destruction serait 
coupable du crime d'entrave a I'administration de la justice prevu a l'article 125 du 
projet de code criminel de la Commission2ll. 

Personnes 
pouvant effectuer 
I'interception 

COMMENTAIRE 

CHAPITRE V 
INTERCEPTION ET ENTREE CLANDESTINE 

175. L'interception d 'une communication pl"lvee, lors-
qu'elle est autorisee par un mandat, peut etre etfectuee par: 

a) toute personne designee par les autorites federales, si Ie 
mandat a ete decerne a un demandeur designe par les 
auto rites federales; 

b) toute personne designee par les auto rites provinciales, si 
Ie mandat a ete decerne a un demandeur designe par les 
auto rites provinciales; 

c) to ute personne qui est partie a la communication. 
Code crimillei. par. 186(5) 

Le paragraphe 186(5) du Code criminel donne au solliciteur general du Canada ou 
au procureur general, selon Ie cas, Ie pouvoir de designer des personnes habilitees a 
intercepter des communications privees en vertu d'une autorisation. Cette disposition est 
reprise aux alineas a) et b) de l'article 175, avec les modifications propres a garantir 
que les designations seront faites par Ie ministre federal ou provincial responsable. 
L'alinea 175c), nouveau, est indispensable d'une part pour enoncer dans leur integralite 
les regles applicables et, d'autre part, parce que, comme nous l'avons vu, l'interception 
clandestine de communications privees effectuee avec Ie consentement d'une partie est 
subordonnee, depuis la decision recente de la Cour supreme du Canada, a l'obtention 
prealable d' un mandat. Or il peut arri ver, dans ]es enquetes ou l' on utilise des 

21 I. Voir Ie rapport nO 31, p. 225. 
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indicateurs portant sur eux des microphones, que I' interception soit accomplie seule
ment par l'indicateur, et non par la personne qui a demande Ie mandUL 

Reparation et 
indemnisation 

COMMENTAIRE 

176. Si des biens ont ete endommages par suite d'une cn
tree effectuee en vue de I'installation, de la reparation ou de 
Penlevemellt d'un dispositif de surveillance, I' Administration 
ou I'organisme dont un employe ou un mandataire a cause les 
dommages prend rapidement les mesures raisonnables pour ef
fectuer les reparations requises et, apres que I'avis d'entree a 
etc donne, indemnise Ie proprietaire de tout dommage non re
pare. 

Document de travail nO 47. ree, 38 

Cette disposition est a bien des egards conforme 1i la recommandation 38 faite dans 
Ie document de travail n° 47 (p. 55), relativement utI". entrees clandestines. II s'agit 
d'une application du principe de la responsabilite : on prevoit la reparation del> dom
mages causes ou I'indemnisation du proprietaire, peu importe que l'entree ait ete clan
destine Oll qu'eHe ait eu lieu avec Ie consentement de I'interesse. 

Avis ecrit 

168 

CHAPITRE VI 
NOTIFICATION DE I/INTERCEPTION ET 

DE L'ENTREE CLANDESTINE 

SECTION I 
AVIS 

177. Le solliciteur general du Canada ou Ie ministre pro
vincial au nom duquel la demande de mandat a etc presentee 
trallsmet un avis ecrit : 

a) a toutc personne qui a fait I'objet d'une interception ef
fectUl!e en vertu du mandat, a moins qu'elle n'ait deja ete 
informee qu'on se propose de produire la preuve de I'in
terception; 

b) a toute personne occupant Ie lieu ou une entree clandes
tine a ete effectuee en vertu du mandat. 

Document de travail nO 47, rec. 37 et 69 
Code crimillel, par. 196(1) 



COMMENTAIRE 

Suivant Ies dispositions de l' article 196 du Code criminel, Ie procureul' general de 
Ia province Oll la demande d'uutorisution a ete presentee, ou Ie solliciteur general du 
Canada, selon Ie cas, doit transmettre un avis ecrit it la personne dont les communica
tions ont ete interceptees en vertu de l'autorisution. Le deJai pour la remise de cet avis 
est variable: la regie generale, etablie all paragraphe 196(1), veut qu'it soit donne dans 
les quatre-vingt-dix jours qui suivent la peri ode pour laquelle J'autorisation a ete deli
vree ou renouvelee. Cependant, on pellt demander Ia fixation d'un delai plus long -
d'une duree maximum de trois ans -, soit (suivant les paragraphes 185(2) et (3)) au 
moment ou I'on presente la premiere demande d'autorisation, soit (suivant les para
graphes 196(2) et (3» apres que l'autorisation a ete accordee ou renouveIee2l2. Pour 
accueitIir la demande, Ie juge doh etre convaincu que rune des conditions exigees par 
la loi est remplie. La reception de I'avis par Ie destinataire doit eLre certifiee au tribunal 
de la farron prescl'ite par reglement. 

D'apres la jurisprudence. it !luffit pour satisfaire aux exigences de l'articJe 196 
d'aviser la personne qu'une interception a eu lieu. On n'a pas it l'informer de la date 
ou de la duree de cette interception, it lui permettre d'avoir une copie de J'autorisation 
ni a lui permettre d'avoir acces aux enregistrements sonores2l:l. 

L'article 177 precise it qui l'avis doit etre donne. Ses dispositions modifient Ie droit 
nctuel so us deux rapports. Premierement, l'nvis est obligatoire pour toute entree clan
destine effectllee en vlle de l'installation d'un dispositif de surveillance214

• Cette regJe 
vise it forcer les alltorites policieres a rendre compte de la farron dont elles exel'cent ce 
pOllvoir. 

Dellxiemement l'aEnea el) precise qll'il n'est pas necessaire de donner avis de rin
terception lorsque la personne a deja ete informee qu'on se propose d'en prodllire la 
preuve215

• Dans un tel cas, elJe aura en effel d~ja rerru encore plus de renseignements 
que ceux dont In presente dif>position exige Ja communication. 

Delai 

COMMENTAIRE 

178. Cet avis est donne dans les quatre-vingt-dix jours sui
vant I'expiration du mandat. 

Code crimi/le!, par. 196( 1) 

L'article 178 clarifie Ie droit actuel; i1 pose comme regIe generale que la significa
tion de l'avis doit avoir lieu dans Ies quatre-vingt-dix jours qui suivent l'expiration du 
mandat (initial au renouvele). Le tribunal peut toutefois prolonger ce delai par ordon
nance, en s'appuyant sur les dispositions des articles 181 a 183. 

212. La prolongation doH etre demandee avant I'expiration des delais fixes par In loi. 
213. Re Zlldllk and The Queen (1979), 46 C.C.C. (2d) 327 (e.A. Ont.). 
214. Ce changement avait ete recommande dans Ie document de travail nO 47 de la Commission, rec. 37. 

p.55. 
215. !d., rec. 69, p. 104. 
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Contenu de 
I'avis 
d'interception 

Contenu de 
I'avis d'entree 
clandestine 

COMMENTAIRE 

179. (1) L'avis d'interception indique la date de celle-ci et 
est accompagne d'une copie du mandat. 

Document de travail nO 47, rec. 69 

(2) L'avis d'entree clandestine indique Ie lieu ou I'entree a 
ete effectuee et la date de ceHe-ci; iI est accompagne d'une co
pie du mandat. 

Les exigences de I'article 179 touchant les renseignements a [ournir avec l'avis 
d'interception ou d'entree clandestine depassent celles du droit actuel. L'avis devrait 
indiquer non seulement Ie fait de l'interception, mais encore la date des communica
tions interceptees. II devrait en outre etre accompagne d'une copie du mandat autorisant 
l'interception. (Certaines parties du mandat pourront eventuellement avoir ete rendues 
inintelligibles afin d'empecher la personne d'apprendre, par exemple, que les communi
cations d'autres personnes ont ete interceptees en vertu du meme mandat.) Comme nous 
I'avions souligne dans Ie document de travail nO 47 (p. 102), ce changement repond aux 
principes de la revision et de la responsabilite. Suivant I'article 40, la police est tenue 
de rel:1ettre une copie du mandat de perquisition a la personne apparemment responsa
ble des lieux fouilles (ou d'y laisser une copie du mandat); il nous semble Iogique 
d'etablir une regIe similaire dans Ie cas des «perquisitions» visant des communications 
privees. 

Signitication 

Signification 
impossible 

COMMENTAIRE 

180. (1) La signification de I'avis et la preuve de cette si
gnification se font en conformite avec les reglements pris par Ie 
gouverneur en conseil it ce sujet. 

Code criminel, par. 196( 1) 

(2) Lorsque la signification de I'avis s'avere impossible, un 
agent de la paix au courant des faits remet a la cour un affida
vit ou sont exposees les raisons pour lesquelles I'avis n'a pas ete 
signifie et les tentatives faites en vue de retrouver l'interesse. 

Document de travail nO 47, rec. 73 

L'article 180 fixe les modalites de la signification des avis d'interception et d'en
tree clandestine. Le paragraphe (1) reitere les dispositions du paragraphe 196(1) du 
Code criminel actuel et prevoit l'etablissement de reglements en ce qui concerne la 
signification de I'avis et la preuve de cette signification. 

Le paragraphe (2) ne necessite aucune explication216
• 

216. [d., rec. 73, p. lOS. 
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Pouvoir de 
prolonger Ie dclai 

Prolongations 
sueeessives 

COMMENTAIRE 

SECTION lIT 
DEMANDE DE PROLONGATION 

DU HELAI DE NOTIFICATION 

181. (1) Le juge saisi d'une demande a cet effet peut or
donner la prolongation du delai de notification d'une intercep
tion ou d'une entree clandestine s'iI est convaincu : 

a) d'one part, que l'enquete sur Ie crime auquelle mandat 
a trait, ou une enquete ulterieure sur un autre crime vise 
au sous-alinea 133(1)a)(i), entrep!'ise par suite de la pre
miere enquete, est toujours en cours; 

b) d'autre part, que cela servirait au mieux I'administra
tion de la justice. 

(2) Le juge peut accorder plus d'une prolongation, Ia du
ree totale des prolongations ne devant toutefois pas depasser 
trois ans. 

Document de travail nO 47. ree. 72 
Code cr;m;llei. par. 196(3) 

Les articles 181 a 183 prevoient la possibilite d'une prolongation du delai de noti
fication. Le paragraphe 181(1) indique les deux conditions devant etre rempIies pour 
que Ie juge puisse rendre une ordonnance a cet effet. Sauf de legeres differences de 
formulation, e])es correspondent a celles que 1'on trouve enoncees au paragraphe 196(3) 
du Code actue\. 

Quant au paragraphe (2), 11 precise la duree totale maximale des prolongations. A. 
l'heure actuelle, aucune limite ne semble etre imposee sous ce rapport; In loi dit sim
plement qu'aucune des periodes de prolongation ne peut de passer trois ans2l7. Or, cet 
etat de choses se concilie mal avec un regime ou l'on veut insister sur la notion de 
responsabilite. C' est pourquoi l' on precise au paragraphe 181 (2) que la duree totale des 
prolongations successives ne peut depasser trois ans218

• 

Demandeur 

Mode de 
presentation 

182. La demande de prolongation peut etre presentee par 
Ie solliciteur general du Canada ou par Ie ministre provincial 
tenu de donner l'avis d'interception ou d'entree clandestine. 

Code cr;millei, par. 196(2) 

183. (1) La demande est presentee a un juge unilaterale
ment, en personne et it huis c1os, de vive voix ou par ecrit, 

217. Voir WAIT, op. cit .• note 158. p. 193. 

218. Voir Ie document de travail nO 47, ree. 72, p. 105. 
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Contenu de 
I'affidavit 

COMMENTAIRE 

avant l'expiration du delai de quatre-vingt-dix jours ou de la 
prolongation accordee, Ie cas ecMant; son contenu est atteste 
par I'affidavit d'un agent de la paix. 

Code crilllillei, par. 196(2) ct (4) 

(2) L'affidavit contient les renseignements suivants : 

a) les faits invoques a I'appui de la demande; 

b) la liste de to utes les demandes de prolongation du dtHai 
de notification deja presentees relativement au meme man
dat, avec la date de chacune d'entre elles, Ie nom du juge 
saisi et I'indication qu'elle a ete retiree, rejetee ou accueil
lie, selon Ie cas. 

Code crimillel, par 196(4) 

L'article 183 decrit les renseignements devant etre fournis avec Ja demande de pro
longation du delai de notification d'une interception ou d'une entree clandestine, et pre
cise quand elle doit etre presentee. Le regime propose marque un changement important 
par rapport au droit actuel. Car en vertu des dispositions presentees ici, la demande de 
prolongation ne peut etre presentee qu'apJ"{!s Ia delivrance du mandat, tandis qu'a 
l'heure actuelle (suivant les paragraphes 185(2) et (3) du Code criminel), elle peut 
l'etre en meme temps que Ia demande de mandat. Cette modification est logique, puis
que normalement, la necessite de la prolongation ne peut tenir qu'a des faits qui ne sont 
pas connus ou ne se sont pas encore produits au moment de la delivrance. L'intimite de 
la vie privee se trouve ainsi davantage protegee, Ie tribunal etant mieux en mesure, 
grace aux renseignements qu'on lui fournit, de decider si Ia prolongation souhaitee est 
veritablement necessaire. Mais nous reconnaissons que, dans certaines enquetes tres 
compliquees ou d'une nature bien particuliere, la personne qui demande Ie mandat peut 
prevoir des Ie depart qu'il faudra obtenir une prolongation et peut en demontrer la ne
cessite au juge. La redal;'I~ ',I de cette disposition permet donc de presenter les de
mandes de prolongation immediatement apres la deIivrance du mandat. 

Demandeur et 
prt§avis 

172 

CHAPITRE VII 
DEMANDE DE DETAILS SUR 

L'INTERCEPTION 

184. L'accuse qui apprend qu'une communication privee a 
laquelle iI eta it partie a ete interceptee au moyen d'un disposi
tif de surveillance peut demander par ecrit a un juge, avec pre
avis de deux jours francs au poursuivant, d'ordonner a ce 
dernier de lui fournir les details de la communication privee 
interceptee. 

Document de travail nO 47, rec. 70 



COMMENTAIRE 

Voir Ie commentaire qui accompagne 1'article 191 pour des explications sur ce 
type de demande. 

Contenu de In 
demande 

Affidavit 

COMMENTAIRE 

185. (1) La demande contient les renseignements sui-
vants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date oil eUe doit etre presentee; 

c) Ie crime reprocbe au demandeur; 

d) la nature de I'ordonnance demandee; 

e) les motifs invoques it J'appui de la demande. 

(2) Le contenu de la demande est atteste par un affidavit. 

Cet article precise les renseignements que doit contenir la demande visant a obtenir 
les details d'une communication interceptee et exige qu'elle soit accompagnee d'un af
fidavit. Ces formalites correspondent a celles qui sont etablies pour les autres demandes 
d'ordonnances prevues au present code et devant etre notifiees a d'autres personnes -
par exemple, dans la partie VI (La disposition des choses saisies). 

Preavis 

COMMENTAIRE 

186. Un preavis indiquant Ie lieu, la date et l'heure de 
I'audition est signifie au poursuivant avec la demande ct I'affi
davit. 

Con9ue sur Ie modele de l'article 216 (disposition des choses saisies), cette dispo
sition prevoil la signification, avec la demande et l' affidavit, d'un preavis au poursui
vant. 

Preuve a 
I'audience 

COMMENTAIRE 

187. Le juge saisi de Ia demande pent recevoir tont ele
ment de preuve ou temoignage, notamment sons Ia forme d'un 
affidavit. 

Les dispositions de cet article correspondent a celles de }'alinea 218c) (disposition 
des choses saisies). 
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Signification de 
I'affidavit 

Interrogatoire du 
souscripteur 

Serment 

Enregistrement 

Designation de 
l'enregistrement 

Certification de 
la transcription 

Ordonnance de 
divulgation de 
details 

COMMENTAIRE 

188. (1) Lorsqu'un affidavit doit etre produit en preuve, iI 
est signifie au poursuivant dans un deiai raisonnable avant 
I'audition de la demande. 

(2) Le souscripteur d'un affidavit produit en preuve peut 
etre interroge sur Ie contenu de celui-ci. 

189. Le serment est obligatoire pour tout temoin. 

190. (1) Les h~moignages entendus par Ie juge sont inte
gralement enregistres par ecrit ou sur support electronique. 

(2) L'enregistrement indique I'heure, la date et un som
maire de son contenu. 

(3) L'heure, la date et I'exactitude de toute transcription 
de I'enregistrement doivent etre certifiees. 

191. Le juge saisi d'une demande it cet effet peut ordonner 
au poursuivant de divulguer, sur la communication privee in
terceptee, les details qui peuvent etre obtenus avec une dili
gence raisonnable, s'iI est convaincu qu'iIs presentent un lien 
avec Ie crime reproche au demandeur et que celui-ci en a be
soin pour presenter une defense pleine et entiere. 

Document de travail nO 47, rec. 70 

Habituellement, lorsque Ia police procede it l'interception de communications pri
vees, son but est d'obtenir des elements de preuve c~ntre une personne, qui seront 
eventuellement utilises au proces si des accusations sont portees relativement au crime 
it l'egard duquel l'interception a ete autorisee. Mais les personnes dont on enregistre 
ainsi les communications privees ne sont pas toujours poursuivies, ou encore peuvent 
l'etre pour un crime different. Car la police est parfois amenee it conciure, it la faveur 
de l'operation, qu'eUes ne sont impliquees dans la commission d'aucun crime, qu'elles 
ont commis un autre crime, ou que Ie crime faisant l'objet de l'enquete est imputable it 
quelqu'un d'autre. 

Prenons un exemple. L'interception des communications privees de «X», interme
diaire innocent, permet d'etablir que «Y», et non «X», est mele it la commission d'un 
crime. «X» ne sera donc accuse d'aucun crime it la suite de l'ecoute electronique. Puis
que Ie poursuivant ne produira pas la preuve des communications privees contre «X», 
celui-ci ne se verra pas remettre Ie preavis exige it l'articie 194. nest toutefois plausi
ble que «X» ait besoin d'obtenir I'enregistrement des communications privees pour pre
senter une defense pleine et entiere it l'egard d'un autre chef d'accusation, relativement 
auquelle poursuivant n'avait pas l'intention de produire la preuve des communications 
interceptees. «X» pourrait tout de meme vouloir avoir acces aux communications 
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interceptees, dans Ie cas 011 elles pourraient servir it corroborer un alibi ou un autre 
moyen de defense. 

D'autre part, I'accuse qui n'est pas avise de I'intention du poursuivant de produire 
contre lui la preuve de communications interceptees peut quand meme etre mis au cou
rant, de fa~on officielle ou non, que ses communications privees ont ete interceptees. 
La fa~on officielle est celIe que prevoit I' alinea 177 a), aux termes duquel la personne 
doit etre avisee de toute interception de ses communications privees. Mais rien n'exige 
que cet avis indique Ie contenu des communications interceptees. La fa~on non offi
cielle est celIe par laquelle la personne apprend, generalement d'une source digne de 
foi, que ses communications privees ont ete interceptees. 

Des propositions avaient ete faites dans Ie document de travail n° 47219 afin de re
medier aux lacunes du droit actuel; ces propositions sont a I'origine des dispositions 
contenues aux articles 184 it 193. D'apres I'article 184, la demande de details peut etre 
presentee par I'accuse qui etait partie it la communication privee interceptee, avec pre
avis de deux jours francs au poursuivant. Les articles 185 it 190 enoncent celtaines 
regles connexes touchant notamment Ie contenu de la demande, la signification de 
celle-ci et de I'avis qui doit l'accompagner, ainsi que la reception d'elements de preuve 
ou de temoignages au moment de l'audition. L'article 191 enonce les motifs dont Ie 
juge peut s'autoriser pour ordonner la divulgation des details de la communication in
terceptee. 

Forme de 
l' ordonnance 

Contenu 

192. L'ordonnance est redigee selon la formule prescrite et 
porte la signature du juge qui la rend. 

193. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime rep roche au demandeur; 

c) la decision du juge; 

d) Ie lieu et la date oil eUe est rendue; 

e) Ie nom et Ie ressort du juge. 

219. Recommandation 70, p. 104. 
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Preavis 

Contenu 

COMMENTAIRE 

CHAPITRE VIII 
FORMALITES DE LA PRESENTATION EN 

PREUVE ET DE L'OBTENTION DE 
RENSEIGNEMENTS SUPPLEMENTAIRES 

SECTION I 
PREA VIS DE L'INTENTION DE 

PRODUIRE EN PREUVE 

194. (1) Le poursuivant qui en tend produire la preuve 
d'une communication privee interceptee au moyen d'un dispo
sitif de surveillance donne a I'accuse un preavis raisonnable de 
cette intention. 

Document de tmvail nO 47, rec. 57 
Code criminel, par. 189(5) 

(2) Ce preavis contient les elements suivants : 

a) la transcription de toute communication privee qui sera 
produite sous forme d'enregistrement, ou ull1e declaration 
donnant les details complets de toute communication privee 
qui sera produite par un temoin; 

b) Ie lieu, la date et I'heure de la communication privee, et 
Ie nom de to us Ies interlocuteurs, s'i1 est connu; 

c) dans Ie cas oil la communication privee a ete interceptee en 
vertu d'un mandat, une copie du mandat et des pieces 
afferentes a toute demande de delivrance, de renouvellement 
ou de modification du mandat. 

Document de travail nO 47, rec. 49 
Code criminel, par. 189(5) 

Suivant Ie paragraphe 189(5) du Code crimillel, l'admissibilite en preuve d'une 
communication privee interceptee en conformite avec la loi est subordonnee a la remise 
a I'accuse, par la partie qui entend en produire la preuve, d'un preavis raisonnable de 
son intention, accompagne : a) d'une transcription de la communication privee (Iors
qu'elle sera produite so us forme d'enregistrement) ou d'une declaration qui en indique 
tous les details (lorsque la preuve de la communication sera donnee de vive voix); b) 
d'une declaration relative a l'heure, a la date et au lieu de la communication privee et 
aux personnes y ayant pris part, si eUes sont connues220

• 

220. Suivant I'article 189 du Code, l'obligation de notification n'est pas Iimitee aux cas ou Ie poursuivant 
desire produire directement contre I'accuse la preuve des communications interceptees. Elle s'applique 
egalement lorsque Ie poursuivant tente de produire indireclement la preuve de ces communications -
par exemple, lorsque Ie poursuivant tente de produire la preuve des communications a I'occasion du 
contre-interrogatoire d'un temoin a decharge, afin de refuter un moyen de defense avance par I'accuse. 
Voir R. c. Nygaard, [19891 2 R.C.S. 1074. 
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Si l'article 194 conserve pour une bonne part les memes regles, nous avons apporte 
certains changements afin de garantir la divulgation du plus de renseignements possible 
a l'accuse. 

D'apres Ie paragraphe (1), Ie poursuivant est tenu de donner Ie preavis lorsqu'il a 
l'intention de produire la communication privee en preuve. La regIe s'applique non seu
lement aux communications privees interceptees legalement sous Ie regime de la pre
sente partie (en vertu d'un mandat ou avec Ie consentement de toutes les parties), mais 
aussi aux communications privees qui, interceptees illegalement, peuvent neanmoins 
etre jugees recevables, dans l'interet de la justice. A l'heure actuelle, I'obligation de 
donner Ie preavis ne s'applique pas lorsque la preuve est produite avec Ie consentement 
de l'une des parties221

• Dans Ie document de travail nO 47, nous avions souligne iue 
cette regIe est incompatible avec Ie principe de la communication pleine et entiere de 
la preuve a \'accuse : Ie preavis devrait etre donne dans tous ces cas222

• 

Le paragraphe 194(1) ne prevoit pas que la communication doit etre ecartee si If"j 
formalites du preavis n'ont pas ete remplies. II y aurait plutat lieu sans doute, dans un 
tel cas, d'ajourner Ie proces. 

Les alineas a) et b) du paragraphe (2) sont dans une large mesure fideles au droit 
actuel. II en va toutefois autrement de l'alinea c). Nous avons voulu garantir la commu
nication a l'accuse de l'ensemble des pieces contenues dans Ie paquet sceJle (y compris 
les renseignements fournis a l'appui de la demande visant l'obtention, Ie renouvelle
ment ou la modification du mandat, ainsi que Ie mandat lui-meme et la modification si 
elle figure sur un document distinct). Car suivant Ie regime actuel, ces renseignements, 
a l'exception de l'autorisation et du renouvellement, sont places dans un paquet scelle 
et l'accuse doit obtenir une ordonnance judiciaire pour y avoir acces. Bien que les tri
bunaux soient maintenant davantage dispo,;es a lui reconnaltre Ie droit de pouvoir exa
miner les pieces se trouvant dans Ie paquet scelle en vue de pouvoir presenter une 
defense pleine et entiere, la procedure n'en demeure pas moins compliquee et c'est 
l'accuse qui doit prendre l'initiative des demarches necessaires. Nous avons conelu que 
la communication de la preuve serait favorisee si la loi obligeait Ie poursuivant a remet
tre a I'accuse une copie de toutes ces pieces, tout en lui permettant de demander au 
juge une ordonnance vis ant a rendre inintelligibles certains renseignements, ainsi que Ie 
prevoit l'article 167. (II peut etre mis fin aux effets de cette ordonnance, conformement 
a 1a section III du present chapitre, si l'accuse estime que l'acces aux renseignements 
est indispensable a une defense pleine et entiere.) 

221. Voir R. c. Ballas alld Hm-erkamp (1982). 65 C.C.C. (2d) 224 (C.A. Ont.). 
222. Document de travail nO 47, p. 82; fee. 57, p. 98. 
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Demandeur et 
prt!avis 

COMMENT AIRE 

SECTION II 
DEMANDE DE DETAILS COMPLEMENTAIRES 

195. L'accuse a qui a ete notifiee I'intention du poursui
vant de produire la preuve d'une communication privee inter
ceptee peut demander par ecrit a un juge, avec preavis de deux 
jours francs au poursuivant, des details complementaires sur 
cette communication. 

Code criminel, art. 190 

Aux termes de l'article 190 du Code actuel, «tout juge du tribunal devant lequel se 
tient ou doit se tenir Ie proces du prevenu peut [ ... J ordonner que des details comple
mentaires soient fournis relativement it la communication privee que I'on a l'intention 
de presenter en preuve». Cette regIe est reprise id, mais par soud de logique nous 
avons etabli dans des articles distincts Ia procedure en vertu de laquelle la demande est 
presentee (art. 195 et 197) et Ie pouvoir confere au juge pour accueillir celle-ci 
(art. 196). 

Ordonnance 

Regles de 
procedure 

COMMENTAIRE 

196. Le juge saisi d'une demande a cet eiTet et convaincu 
que cela est necessaire pour permettre a I'accuse de presenter 
une defense pleine et entiere peut ordonner que des details 
comptementaires soient fournis a I'accuse. 

Code criminel, art. 190 

197. Les dispositions des articles 185 a 190, 192 et 193 
s'appliquent a cette demande. 

Cet article rend applicables a l'egard de ces demandes les regles de procedure qui 
regissent Ia demande de details (voir Ies articles 185 a 190, 192 et 193). Ces regles 
concernent Ie contenu de la demande, ainsi que la signification du preavis et de la de
mande elle-meme. Elles portent aussi sur Ia reception des elements de preuve et temoi
gnages, leur enregistrement, ainsi que Ia forme et Ie contenu de l'ordonnance 
eventuellement rendue. 

Demandeur 
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SECTION III 
DEMANDE DE MISE AU JOUR DE 

RENSEIGNEMENTS RENDUS ININTELLIGIBLES 

198. L'accuse a qui a ete notifiee I'intention du poursui
vant de produire la preuve d 'une communication privee 



COMMENTAIRE 

interceptee peut demander par ecrit une ordonnance atin £Iue 
soient mis au jour des renseignements rendus inintelIigibles 
dans les pieces £Iui accompagnaient Ie preavis. 

Document de travail nO 56, rec. 9(6) 

S'H a ete decide de rendre certains renseignements inintelJigibles, I'accuse en rece
vra copie, en meme temps que Ie preavis d'intention de produire la communication en 
preuve prevll a l' article 194. 

Dans Ie document de travail n° 56, intitule L 'acces till public et des medias all 
processus penal223

, nOllS avions recommande la mise sur pied d'un mecanisme permet
tant de retablir I'intelligibilite des renseignements a I'intention de l'accuse, pour qu'j) 
soit en mesure de presenter une defense pleine et entiere. Le bien-fonde de cet objectif 
a recemment etc reconnu dans plusieurs decisions judiciaires portant sur I'acces aux 
documents places dans Ie paquet scel1e224

• L'article 198 permet donc la presentation 
d'une demande visant la mise au jour de renseignements rendus inintelligibles et indi
que qui peut Ia presenter. 

Mode de 
presentation 

Audition de la 
demande 

Divulgation des 
renseignements 

Regles de 
procedure 

Appel 

199. La demande est presentee en personne au juge, avec 
prcavis de deux jours francs au poursuivant. 

200. Au moment de l'audition de la demande, Ie juge exa
mine les pieces contenues dans Ie paquet scelle, en presence de 
l'accuse et du poursuivant, mais sans permettre it I'aceuse de 
Ies examiner. 

201. Le juge saisi d'une demande it eet eiTet et convaincu 
que l'accuse a besoin, pour presenter une defense pleine et en
tiere, de renseignements rendus inintelligibles dans queI£Iue 
piece qui lui a ete remise relativement au mandat, peut ordon
ner la divulgation de ces renseignements a l'accuse. 

Document de travail nO 56, rec. 9(6) 

202. Les dispositions des articles 185 a 190, 192 et 193 
s'appliquent a cette demande. 

203. Appel peut etre interjete de Ia decision du juge, de
vant un juge de la cour d'appel. 

223. Recommandation 9(6)a), p. 67. 

224. Voir par exemple R. c. Rowbothalll, precite, note 208; et R. c. Pal7llar, precite, note 208. 
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Preuve sous 
forme d'affidavit 

COMMENTAIRE 

CHAPITRE IX 
REGLES DE PREUVE 

204. La preuve des faits suivants peut eire presenit!e so us 
la forme d'un affidavit: 

a) Ie lieu, la date et l'heure 00 une communication privee 
a ete interceptt!c; 

b) les moyens par lesquels une communication privee a ete 
interceptee; 

c) to us les faits relatifs a la garde de l'enregistrement 
d'une communication privee interceptee; 

d) la signification du preavis de l'intention de produire la 
preuve d'une communication privee. 

Document de travail nO 47, rec. 66 

Les proces Oll sont utilises des elements de preuve obtenus par l'ecoute electroni
que peuvent facilement s'eterniser. C'est qu'il faut citer de nombreux temoins pour eta
blir des faits de nature technique, mais souvent sans aucune incidence sur Ie fond, 
concernant par exemple l'installation et la surveillance du dispositif, la preparation des 
enregistrements sonores et des transcriptions. Dans Ie document de travail nO 47225

, nous 
avions propose, dans Ie but de favoriser l'efficacite et la rapidite des procedures, que 
des regles moins strictes s'appliquent a la preuve de ce type de faits. Le present article 
est fonde sur ces recommandations. 

Qualite du 
demandeur 

COMMENTAIRE 

205. Lorsque la qualite d'agent designe ou d'agent de la 
paix designe d'une personne est enoncee dans Ie mandat, eUe 
est presumee etablie, saul' preuve contraire. 

I)ocument de travail nO 47, rec. 68 

L'a/ticJe 205 dispense Ie poursuivant de l'obligation d'etablir la qualite d'agent de
signe ou d'agent de la paix designe qui est enoncee dans Ie mandat, sauf preuve 
contraire. 

Absence de 
I'original du 
mandat 

206. Dans toute procedure 00 it importe au tribunal d'iltre 
convaincu que l'interception d 'une communication privee a ete 
autorisee par un mandat delivre a la suite d 'une demande 
presentee par teh~phone ou a l'airle d'un autre moyen de 

225. Recommandations 66 et 67, p. 100. 
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COMMENTAIRE 

teICcommunication, I'absence de I'original du mandat est, sauf 
preuve contraire, la preuve que I'interception n'a pas ete auto
risee par mandat. 

Rapport nO 19. partie II. ree. 2( 12) 
Code ('rimillel. par. 487.1 (\ \) 

L'article 206 est Ie pendant de dispositions figurant dans d'autres pUities du present 
code (par exemple I' article 41 relatif aux fouilles, perquisitions et saisies). II atteste la 
predilection de la Commission pour la production de l'original du mandat (et non d'nne 
simple copie) lorsque la demande a ete presentee par telephone ou a l'aide d'un autre 
moyen de telecommunication; l'original confirme en effet d'une maniere peremptoire 
l'autorisation d'accomplir les actes qui y sont indiques. 

Rapports federal 
et provinciaux 

Depot au 
Par1ement 

Publication 

COMMENTAIRE 

CHAPITRE X 
RAPPORTS ANNUELS 

207. (1) Le solliciteur general du Canada et chaque minis
tre provincial etablissent, des que possible apres la fin de cha
que anm!e, un rapport relatif a la surveillance electronique 
effectuee en leur nom au cours de I'annee. 

Code crimillel. par. 195(1) et (5) 

(2) Le solliciteur gem!ral du Canada fait deposer sans re
tard son rapport au Parlement. 

Code ['riminel. par. 195(4) 

(3) Chaque ministre provincial public sans retard Ie rap
port ou fait en sorte que Ie public puisse y avoir acces par 
quelque autre moyen. 

Code criminel. par. 195(5) 

Pour obliger la puissance pubJique a rendre compte de I'application des disposi
tions sur l'ecoute electronique, Ie legislateur a exige a I'article 195 du Code criminel 
que Ie solliciteur general du Canada et les procureurs generaux des provinces publient 
tous les ans des rapports detaiIIes sur les demandes d'autorisations et les interceptions 
faites en leur nom au cours de l' annee. Ces dispositions sont reprises aux articles 207 
et 208; des modifications mineures ont ete apportees pour faciliter la lecture et par 
souci d'uniformite avec d'autres dispositions de la presente partie. 

Contenu des 
rapports annuels 

208. Les rapports annuels contiennent les indications sui
vantes : 

a) Ie nombre de demandes de mandats, de renouveUements 
et de modifications, dans des listes distinctes; 
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b) Ie nombre de mandats, de renouvellements et de modifi
cations (lui ont etc accordes ou refuses, ou encore accordes 
suivant des conditions etablies par Ie juge; 

c) Ie nombre de personnes identifiees dans des mandats 
qui ont ete poursuivies par Ie procureur general du Cana
da ou de la province, par suite d'interceptions effectuees en 
vertu de mandats, relativement : 

(i) a un crime specifie dans Ie mandat, 
(ii) a un crime vise au sous-alinea 133(1)a)(i) qui n'etait 
pas specifie dans Ie mandat, 
(iii) a un crime autre que ceux qui sont vises au sous
aHnea 133(1)a)(i); 

d) Ie nombre de personnes non identifiees dans un mandat 
ct qui, par suite de renseignements obtenus grace a I'inter
ception de communications privees effectuee en vertu de 
mandats, ont ete poursuivies par Ie procureur general du 
Canada ou de la province relativement : 

(i) a un crime specifie dans un mandat, 
(ii) a un crime vise au sous-alinea 133(1)a)(i) qui n'etait 
pas specifie dans un mandat, 
(iii) a un crime autre que ceux qui sont vises au sous
alinea 133(1)a)(i); 

e) la duree moyenne de validite des mandats et des renou
vellements de mandats qui ont ete accordes; 

f) Ie nombre de mandats qui, une fois renouvetes, ont ete 
valides pendant les periodes suivantes : 

(i) de soixante a cent dix-neuf jours, 
(ii) de cent vingt a cent soixante-dix-neuf jours, 
(iii) de cent quatre-vingts a deux cent trente-neuf jours, 
(iv) plus de deux cents quarante jours ou plus jours; 

g) les crimes specifies dans les mandats, ainsi que Ie nom
bre de mandats, de renouvcllements et de modifications ac
cordes pour chaque crime; 

/z) la description de tous les genres de Heux specifies dans 
les mandats et Ie nombre de mandats accordes pour cha
que genre de lieu; 

i) une description sommaire des methodes d'interception 
specifiees dans les mandats; 

j) Ie nombre de personnes arretees par suite des renseigne
ments obtenus grace a I'interception de communications 
privees en vertu d'un mandat; 

k) Ie nombre d'avis d'interception ou d'entree clandestine 
qui ont ete donnes; 



COMMENTAIRE 

I) Ie nombre de poursuites penales engagees par Ie procu
rem- general du Canada ou de la province, dans lesquelles 
des communications privees interceptees en vertu d'un 
mandat ont etc produites en preuve, et Ie nombre de pour
suites qui ont entraine la condamnation de I'accuse; 

111) Ie nombre d'enquetes au cours desquelles des rensei
gnements obtenus par suite de I'interception de communi
cations privees en vertu d'un mandat ont etc utilises, bien 
que les communications privees n'aient etc produites en 
preuve dans aucune poursuite penale; 

ll) Ie nombre de poursuites engagees contre des fonction
naires ou preposes de Sa Majeste, en vertu de I'article 66 
(interception des communications privees), de I'article 67 
(installation d 'appareils d'interception) ou de I'article 68 
(communication) du projet de code criminel de la CRD; 

0) une evaluation d'ensemble de I'importance de I'inter
ception des communications privees pour Ie depistage, la 
prevention et la poursuite des crimes au Canada ou dans la 
province. 

Code criminel. par. 195(2) ct (3) 

Voir Ie commentaire qui accompagn~ l'article 207. 

183 



PARTIE VI 

LA DISPOSITION DES CHOSES SAISIES 

Textes aI' origine de la partie VI 

PUBLICATIONS DE LA CRD 

Les jouilles, fes perqllisiliolls et les saisies, Rapport nO 24 (1984) 

us procedures pos;irieures a fa saisie, Document de travail nO 39 (1985) 

La ja(;oll de disposer des choses saisies, Rapport nO 27 (1986) 

L 'acces du public el des medias all processus pellal, Document de travail nO 56 (1987) 

Pour line cour criminelle IIllijiee, Document de travail nO 59 (1989) 

LEGISLATION 

Code criminel, art. 487- 492, 605 
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OBSERVATIONS PRELIMINAIRES 

Cette partie presente l'ensemble des regles applicables ii l'egard des «choses saisis
sables226

» saisies en conformite avec les dispositions des parties II (Les jOllilles, les per
quisitions et les saisies) ou III (La recherche d'indices sllr les persollnes; dans ce 
dernier cas, les dispositions contenues ici s'appliquent uniquement aux choses saisissa
bles extraites du corps d'une personne). C'est toutefois dans la partie VII (Les privi
leges en matiere de saisie) du present code que I'on trouvera la fac;:on dont iI est statue 
sur I'existence du privilege invoque ii l'egard d'une chose saisie (Ies dossiers d'un avo
cat, par exemple) et la fac;:on dont iI en est dispose dans Ie cas ou elle est jugee privi
legiee. 

A I'heure actuelle, les procedures regissant la fac;:on dont iI est finalement dispose 
des choses saisies sont decrites dans des dispositiolls complexes du Code criminel et, en 
particulier pour les choses saisies sans mandat, dependent de la politique etablie par 
chaque corps pol icier. Aussi la Commission a-t-elle voulu proposer dans la presente 
partie des regles qui soient frappees au coin de la clarte, de I'uniformite et de la sim
plicite tout ii la fois. 

Les personnes qui ont un interet dans les choses saisies se voient donner la possi
bilite de savoir ou celles-ci se trouvent et qui en a la responsabilite. Les autorites sont 
quant ii elles encoLlragees dans Ie present regime Ii decider Ie plus tat possible si la 
retention des choses saisies est necessaire. Si elles concluent rapidement que tel n'est 
pas Ie cas et que Ie droit ii la propriete ou ii la possession ne paraisse pas conteste, elles 
pourront passer outre aux formalites prevues ii la presentr, pa;tie et restituer les choses 
saisies aux possesseurs legitimes. Le processus dans ~un ensemble est soumis au 
contrale judiciaire et les personnes responsables de la saisie doivent rendre compte de 
tous leurs actes. 

Dans Ie meme ordre d'idees, les autorites ont I'obligation de preparer un inventaire 
detaille des choses saisies, d'en remettre une copie aux interesses et d'en joindre une 
autre au proces-verbal de saisie presente au juge de paix. L'agent de la paix qui effec
tue la saisie est tenu de prendre les mesures necessaires ii la protection et ii la conser
vation des choses saisies, mais les juges de paix du district judiciaire ou est produit Ie 
proces-verbal sont investis d'un pouvoir de surveillance ii I'egard de la retention de ces 
choses, des conditions relatives ii la garde et de la disposition. 

Lorsqu'il s'avere necessaire de retenir une chose saisie, les victimes et toute per
sonne se pretendant titulaire d'un droit de propriete ou de possession peuvent se preva
loir de procedures de restitution facilement comprehensibles, accessibles et efficaces. 

On protege aussi, bien sOr, I'interet public en ce qui a trait ii I'application des lois 
penales et au deroulement des proces. Enqueteurs et poursuivants se voient conferer les 
pouvoirs qui s'averent necessaires, dans une mesure raisonnable, ii la retention, ii la 
conservation et eventuellement a la production, dans Ie cadre de poursuites criminelles, 
des choses saisies. 

226. L'expression «choses saisissables» est definie 11 I'article 2. 
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Nous avons par ailleurs pn!vu des procedures speciales regissant la saisie de choses 
dangereuses ou perissables. 

La presente partie est Ie complement des reformes entreprises avec l'entree en vi
gueur par proclamation, Ie 2 decembre 1985, de la Loi de 1985 lIlodiJiant Ie droit pe
llaz2~7. Celle-ci etait du reste inspiree de propositions legislatives faites dans Ie 
document de travail nO 39 de la Commission. La loi de 1985 ne visait pas a n!glementer 
Ia question d'une maniere exhaustive. En effet, ses dispositions n'etant applicables que 
SOliS reserve des dispositions de tOllte autre loi federale228

, les regles etablies dans Ia Loi 
1 ifi '29 tiL' I I' d '10 I' sur es stupe Ulnts- e a 01 sur es a IInents et roglles-'; par exemp e, restment en 

viglleur. Le champ d'application de la presente partie est beaucoup plus vaste. Elle regit 
Ia retention et la disposition de toutes les choses saisies a titre de «choses saisissables» 
soit sous Ie regime de la partie II (Les jouilles, les perqllisitions et les saisies), soit sous 
celui de la partie III (Lo recherche d'indices sur les personnes) lorsqu'elles ont ete 
extraites dll corps d'une personne, et partant influe sur Ie sort des choses saisies en 
vertu de toute loi federale de nature penale. 

Si elle a line portee plus large que Ie Code actuel et les lois connexes, cette partie 
ne s'applique neanmoins pas aux choses suivantes : (1) les echantillons de substances 
corporelIes, les residus ou les choses preleves so us Ie regime de la partie III, a moins, 
comme no us venom de Ie dire, qu'ils aient ete saisis a titre de «choses saisissables» par 
extraction du corps d'une personne (par exemple, des drogues dissimulees dans un ori
fice corporel); (2) les choses saisies a l'egard desquelles un privilege est invoque; (3) 
les echantillons de sang ou d'haleine pflSleves sous Ie regime de la partie IV; (4) les 
choses saisies a des fins etrangeres a une enquete Oll a une poursuite criminelle (par 
exemple, les chose trouvees par hasard); (5) les choses saisies en vertu des reglements 
d'etablissements de detention (exception Faite des «choses saisissables» mentionnees 
ici); (6) les choses saisies en vue de determiner la legalite de leur possession, sans 
egard a des crimes precis ni aux droits que des personnes peuvent avoir sur elles~JI; 
(7) les «produits de la criminalite2J2». 

----------------~~---------

227. S.C. 1985. ch. 19. 

228. Voir par exemple Ie paragraphe 489.1(1) du Code ('riminel. 

229. Precitee, note 21. 

230. L.R.C. (1985), ch. F-27. 

231. On vise ici les procedures applicables aux armes, etc. (Code cril1lillei , art. 103). a la propagnnde hai
neuse (Code criminel , art. 320) ainsi qu'aux publications obscenes ou aux histoires illustn:es de crime 
(Code crimillel, art. 164). La Commission a recommande dans une autre publication que les articles 103, 
164 et 320 soient retires du Code pour etre inseres ailleurs dans In h:gislation federale. Voir Ie rapport 
nO 24, pp. 57-61. 

232. Nous remettons a plus tard I'inclusion de regles rt!gissant la saisie et la fa~on de disposer de ces pro
duits, pour etudier attentiveme nt les dispositions legislatives recemment adoptees en la matiere. Voir la 
Loi modijialll Ie Code criminel, ia La; des alimellls et droglles et la Lo; slir les stlipejiallls, precitee, 
note 13. Les conclusions de la Commission sur Ie point de savoir s'il y aurait lieu d'incorporer ces 
nouvelles dispositions au present code seroll! exposees dans des documents ulterieurs. 
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Application 

Exception 

COMMENTAIRE 

CHAPITRE PREMIER 
CHAMP D' APPLICATION 

209. (1) La presente partie s'applique aux choses saisissa
bles saisies sous Ie regime de la partie II (Les fouilles, les per
quisitiolls et les saisies) ainsi qu'aux choses saisissables extraites 
du corps d'une personne et saisies sous Ie regime de la par
tie III (La recherche d'illdices sur les perS01l11es). 

(2) Lorsqu'une chose saisie ou les renseignements y conte
nus font I'objet d'une opposition fondee sur un privilege, iI en 
est dispose en conformite avec les dispositions de la partie VII 
(Les privileges ell matiere de saisie). 

Nous avons voulu ici indiquer d'une maniere precise Ie champ d'application de la 
pn~sente partie. Le terme «choses saisissables» est dMini a l' article 2. 

On trouvera dans un autre volume du code, a paraltre, les regles regissant la fa\!on 
de disposer des choses - autres que les «choses saisissables» extraites du corps d'une 
personne - obtenues en vertu des dispositions de la partie III. Quant aux regJes rela
tives a la disposition des echantillons de sang et d'haleine preleves sous Ie regime de la 
partie IV (Le depistage de ['etat a[coolique chez les conducteurs), elles sont dans une 
certaine mesure contenues dans cette partie-Ia. Et Iorsque la chose saisie ou les rensei
gnements y contenus font J'objet d'une opposition fondee sur un privilege, l'acces a la 
chose ou aux renseignements, de me me que Ja fa\!on d'en disposer, sont regis par les 
dispositions de Ia partie VII (Les privileges ell matiere de saisie). 

Preparation de 
J'inventaire 
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CHAPITRE II 
OBLIGATIONS DE L'AGENT DE LA PAIX 

PRATIQUANT UNE SAISIE 

SECTION I 
INVENTAIRE DES CHOSES SAISmS 

210. (1) Au moment de la saisie ou des que cela est mate-
riellement possible apres celle-ci, l'agent de la paix : 

a) dresse et signe un inventaire decrivant toutes les choses 
saisies avec une precision raisonnable; 

b) offre une copie de I'inventaire it toute per:sonne appa
remment en possession des choses saisies au moment de la 
saisie et lui en remet une copie si elle en fait la demande. 



Renseignements 
copies 

Affichage de 
I'inventaire 

Personnes ayant 
un droit de 
propriete ou 
ayant droit 11 la 
possession 

COMMENTAIRE 

(2) Si I'agent de la paix realise une copie de quelque ren
seignement contenu dans une chose saisie, iI en fait mention 
dans I'inventaire. 

(3) Si personne ne semble etre en possession des choses sai
sies, I'agent de la paix peut afficher une copie de I'inventaire 
sur Ie lieu de la saisie. 

(4) L'agent de la paix qui effectue une saisie offre, si cela 
est materiellement possible, une copie de I'inventaire a toute 
autre personne qui lui parait avoir un droit de propriete sur la 
chose saisie ou avoir droit a sa possession, et lui en remet une 
copie si elle en fait la demande. 

Rapport nO 27, rec. 2(1) 
Code crilllillel, par. 487.1(9), art. 489.1 

Lorsqu'une chose saisie en vertu d'un mandat n'est pas remise a la personne qui a 
Iegitimement droit a sa possession233, l'agent de la paix ou la personne qui a effectue la 
saisie est tenu suivant I'article 489.1 du Code actuel de I'emmener devant «Ie juge de 
paix qui a decerne Ie mandat ou un autre juge de paix de Ia meme circonscription 
territoriaIe234». II peut aussi «faire rapport au juge de paix qu'iJ a saisi les biens et qu'il 
les detient235». Si aucun mandat n'a ete delivre et que Ia chose n'ait pas ete restituee, iI 
faut faire rappOlt a «un juge de paix qui a competence dans les circonstances» ou lui 
apporter Ia chose en question236

• Et dans Ie cas d'une saisie pratiquee en vertu d'un 
mandat delivre par telephone ou a I'aide d'un autre moyen de telecommunication, 
l'agent doit deposer un rapport «aupres du greffier du tribunal de la circonscription 
territoriale ou Ie mandat devait etre execute237 ». 

Les dispositions du Code actuel n'exigent pas systematiquement l'etablissement 
d'un rapport Iorsqu'un bien a ete saisi sans etre restitue a son proprietaire ou a son 
possesseur. Elles n'exigent pas non plus que 1'on dresse un inventaire qui serait remis 
aux personnes ayant un interet soit a I'egard de la chose saisie, soit a l'egard du lieu 
ou du vehicule ou la saisie a ete pratiquee. 

Les regles etablies au present chapitre different de celles qui sont en vigueur ac
tuellement. L'article 210, fonde sur Ie principe de la responsabilite, exige qu'au mo
ment opportun, l'agent de Ia paix prepare l'inventaire des choses saisies et s'efforce de 
Ie remettre au possesseur apparent. CeIui-ci pourra ainsi veiller a Ia protection de ses 

233. Suivant l'alinea 489.1 (1 )a). 

234. Code crilllillel, sous-a!. 489.1 (l)b)(i), al. 489.1(2)(/). 

235. Code crimillel, sous-aI. 489.1(1 )b)(ii), al. 489. !(2)b). Le rapport doit suivant Ie paragraphe 489.1(3) etre 
redige selon la formule 5.2; il comporte par consequent, entre autres choses, une description de chaque 
bien saisi. 

236. Code crimillel, aI. 489.1(I)b), par. 489.1(2). 

237. Code crimillel, par. 487.1(9). Le paragraphe 489.1(3) impose egalement I'utilisation de la formule 5.2, 
avec en plus les indications exigees au paragraphe 487.1 (9). 
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interets, par exemple en demandant la permission d'examiner les choses en question, en 
demandant qu'eUes lui soient restituees ou en contestant la validite de la saisie elle
meme. 

Personne ayant 
droit a la 
possession 

Recepisse 

COMMENTAlRE 

SECTION IT 
REMISE DES CHOSES SAISIES 

PAR L'AGENT DE LA PAlX 

211. (1) L'agent de la paix peut, avant de presenter Ie 
prod~s-verbal de saisie it un juge de paix, remettre la chose sai
sie it la personne qui lui parait avoir droit it sa possession si, it 
la connaissance de I'agent de 1& vuix, ~a possession n'est pas 
contestee et que la chose ne soit plus necessaire ni utile aux fins 
de quelque enquete ou procedure. 

(2) L'agent de la paix obtient un recepisse pour toute 
chose saisie qu'iI remet. 

Rapport nO 27, rec. 2(6) et (7) 
Code crimillel, a!. 489.1 (I )a) 

L' article 211 reprend pour l' essentiel les disposi tions de l' alinea 489.1 (1)a) d u 
Code criminel. C'est ainsi que l'on maintient une regIe fondamentale de la common 
law, suivant laquelle les enqueteurs doivent disposer d'un delai raisonnable pour deter
miner s'il y a lieu de garder Ie bien saisi, soit pour les besoins de l'enquete en cours, 
soit parce qu'il pourrait constituer un element de preuve utile en cas d'eventl}:dIes pour
suites penales238

• Souvent, en effet, les policiers constatent, peu apres la saisie, qu'il 
serait inutile de retenir la chose. C'est pourquoi l'agent pourra ell vertu du para
graphe (1) la restituer rapidement a la personne qui lui paralt avo!L' droit a la possession 
s'il n'a pas encore remis au juge de paix Ie proces-verbal de- saisie et si la possession 
n'est pas contestee. 

On n'attend pas du tout ici de l'agent de la paix qu'il apprecie la valeur juridique 
des pretentions a la propriete d'une chose saisie. La restitution operee en vertu du pre
sent article n'a pour effet ni de creer ni d'eteindre quelque dr:->it de nature civile. Car 
si, a la connaissance de I'agent, Ie droit a la possession de la chose est litigieux, les 
formalites prevues a la presente partie devront etre observees. 

En cas de restitution sous Ie regime du paragraphe 211 (1), il suffira d' obtenir un 
recepisse (par. 211(2», que 1'0n joindra au proces-verbal de saisie (par. 212(3»; cette 
formalite repond au principe de la responsabilite et aux exigences administratives. 

238. Voir Ghalli et al. c. JOlles, [1970] 1 Q.B. 693 (C.A.); Lavie c. Hill (1918), 29 C.C.C. 287 (C.S. N.-E.). 
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Etablissemenl 
d'un 
proces-verbal 

Conlenu 

Inventaire et 
recepisse 

COMMENTAlRE 

SECTION III 
PROCES-VERBAL DE SAISIE 

212. (1) L'agent de la paix dresse un proci~s·verbal relati· 
vement it toute chose saisie et non remise. 

(2) Ce proces-verbal contient les renscignements suivants : 

a) Ie lieu, la date et I'heure de la saisie; 

b) Ie nom de Fagent de la paix qui a effectue la saisie ainsi 
que Ie nom de la force policiere ou autre organisme pour 
lequel I'agent de la paix a agi; 

c) Ie nom de toute personne it qui une copie de I'inventaire 
a ete remise; 

d) Ie cas echeant, les raisons pour lesquelles des choses non 
mentionnees dans un mandat de fouille ou de perquisition 
ont etC saisies au cours de I'execution de celui-ci ou les rai· 
sons pour lesqueUes des choses ont ete saisies sans mandat; 

e) Ie nom des personnes qui, it la connaissance de I'agent, 
peuvent avoir un droit de propriete sur quelque chose sai· 
sie ou avoir droit it sa possession; 

j) Ie cas echeant, les raisons pour lesqueUes un mandat vi
sant plusieurs choses saisissables n'a pas ete execute a 
I'egard de certaines d'entre eUes. 

(3) Vagent de la paix joint au proces-verbal l'inventaire 
des choses saisies et Ie recepisse relatif aux choses qui ont ete 
remises. 

Rapport nO 27, rec. 2(2), (3) et (4) 
Code crill/incl, par. 487.1 (9), art. 489.1 

Avant 1985, les agents de la paix ne pouvaient, suivant Ie Code crimillel, se 
contenter de remettre un rapport ecrit apres Ia saisie : Us devaient, en regIe generaIe, 
apporter Ies objets saisis en vertu d'un mandat (ou a Ia faveur de I'execution de celui
ci) devant Ie juge de paix qui avait deIivre Ie mandat ou un autre juge de paix de Ia 
meme circonscription territoriale. C'est depuis la reforme de cette annee-la que la pre
sentation d'un rapport peut remplacer la remise concrete des choses saisies au juge de 
paix239. Signalons par ailleurs qu'a l'heure actuelle, ni la Loi sur les stupejiants ni la 
Loi sur les aliments et drogues ne contiennent d'indications 1"1 cet egard. 

239. Cette possibiJite n'existe pas dans tous les cas; voir les paragraphes J 02(3), 199(1) et (2), 395(2) et 
447(2) du Code crill/ine!. 
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Lorsqu'lln agent de la paix saisit line chose en bonne et due forme (a savoir, la 
saisit sans la remettre), un rapport decrivant sommairement mais de fagon exacte les 
faits et circonstances de l'operation devrait, estime la Commission, etre remis a un 
fonctionnaire jlldiciaire24o

• Les dispositions de I'article 212 repondent a cet objectif. 

Pour simplifier les formalites, nOlls avons choisi de ne pas donner a l'agent, allx 
mticles 212 et 213, la possibilite d'apporter les choses saisies devant Ie juge de paix. II 
doit, lorsqu'elles seront gardees SOliS main de justice, dresser et presenter un proces
verbal de saisie, qlle Ie juge de paix fera deposer aupres du greffier. Le paragraphe 
212(2) indique clairement les renseignements qui doivent figurer dans ce proces-verbal, 
auquel sera joint l'inventaire etabli confonnement a I'article 210 ainsi qlle Ie recepisse 
concernant les choses eventuellement remises en vertll de l'artic1e 211 (par. 212(3)). 

Les formalites du proces-verbal et de l'inventaire repondent aux exigences du prin
cipe de la responsabilite. 

Presentation 

Reception et 
depot 

COMMENT AIRE 

213. (1) Le proces-verbal de saisie est presente, des que 
cela est materiellement possible apres la saisie, it un juge de 
paix du district judiciaire Oil celle-ci a ete effectuee. 

(2) Le juge de paix qui re~oit Ie proces-verbal de saisie Ie 
fait deposer aupres du greffier du district judiciaire on la saisie 
a He effectuee. 

Rapport nO 27. rec. 2(5) 
Code crimillel, par. 487.1 (9) et 489.1 (I) 

Lorsqu'un agent de la paix a pratique une saisie sans mandat et n'a pas remis par 
Ia suite la chose saisie a la personne ayant droit a Ia possession legitime, il doit aux 
termes du paragraphe 489.1(1) du Code criminel faire rapport a «un juge de paix qui a 
competence dans les circonstances» ou emmener devant celui-ci les choses saisies. II 
semble legitime de conclure que ceUe disposition s'applique aux saisies pratiquees sans 
mandat. Toutefois, il n'est pas toujours facile de savoir quel juge de paix «a compe
tence dans les circonstances». 

Nous sommes arrives a la conclusion que toute saisie devrait donner lieu a la pre
paration d'un proces-verbal, et que l'acces du public aux documents relatifs a cette sai
sie et aux procedures concernant la fagon de disposer des choses visees ne nuirait pas 
sensiblement aux enquetes criminelles, ni ne porterait gravement atteinte a l'efficacite 
de l' application de la loi. II est donc opportun, selon la Commission, de permettre l' ac
ces du public a ces documents et a ces procedures, sous reserve de quelques excep
tions241

• Toutes les dispositions du present code qui prevoient Ie depot de documents 
repondent au souci de faciliter, dans la mesure du possible, l'acces aux pieces ou sont 
consignees et justifiees les atteintes a l'intimite de la vie privee et a la securite des 

240. Rapport nO 27, pp. 12-13. 

241. Document de travail nO 56, recommandation II et commentaire, pp. 79-80. 
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personnes et des biens242
• II est indispensable que Ie lieu ou sont deposes les documents 

pertinents soit clairement indique et puisse facilement etre connu. L'articIe 213 fixe les 
modaIites de Ia presentation et du depot du proces-verbal de saisie. 

Presentation de 
la demande 

COMMENTAIRE 

CHAPITRE III 
GARDE ET DISPOSITION DES CHOSES 

SAISIES 

SECTION I 
REGLES GENERALES REGISSANT LES 

ORDONNANCES 

1. Presentatio1l de la dema1lde 

214. Toute demande d'ordonnance est adressee par ecrit it 
un juge de paix du district judiciaire ou Ie proces-verbal de sai
sie a ete depose, de celui ou la chose saisie a ete placee sous 
garde ou de celui ou a ete portee I'accusation en rapport avec 
laquelle la chose est retenue. 

Diverses ordonnances touchant des choses saisies sont susceptibles d'etre deman
dees sous Ie regime de Ia presente partie; ces demandes different de celles qui visent la 
delivrance d'un mandat. En effet, ces dernieres sont unilaterales, aucun preavis ne de
vant etre donne a quelque autre partie. Le demandeur doit presenter des motifs permet
tant d'une fa~on raisonnable de croire a l'existence de faits justifiant la delivrance du 
mandat, mais il n'est pas tenu d'avoir une connaissance personnelle de ces faits. En 
revanche, Ie preavis aux interesses est obligatoire pour la plupart des demandes d'or
donnance visees par la presente partie. BIles sont du reste susceptibles de contestation 
et la decision doit etre fondee sur des depositions faites sous serment au sujet de faits 
dont les temoins ont une connaissance personnelle. 

Le Code crimillel actuel prevoit que la plupart de ces ordonnances peuvent etre 
obtenues au moyen de «demandes sommaires», avec preavis it certaines parties243. 

242. Sous reserve, bien sur, des cas ou il y a lieu, au nom de I'interet public ou des exigences de l'applica
tion de la loi, de garantir la confidentialite Oll la securite de documents relatifs 11 des enquetes crimi
nelles et de proteger des privileges juridiquement reconnlls. Nous avons tenu compte de celie necessite 
dans Ie present code. Citons 11 titre d'exemple les articles 166 11 174 qui exigent que les documents lies 
aux de man des de mandat autorisant l'ecoute electronique soient places dans un paquet scelle et tenus 
pour confidentiels; I'article 53 relatif nux fouilles, perquisitions et saisies; les dispositions de la par
tie VII qui regissent les mesures 11 prendre quant aux choses et renseignements 11 I'egard desquels un 
privilege est invoque, ainsi que la fac;on d'en disposer. 

243. Code crilllillei, aI. 490(2)a) et (3)a); par. 490(7), (10) et (15). 
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D'autres - par exemple celles qui sont visees aux paragraphes 490(5) et (6) - suppo
sent Ia presentation d'une «demande» et Ia remise d'un avis (Ie legislateur exige alors 
que Ie juge ou Ie juge de paix, avant de rendre l'ordonnance, donne a certaines per
sonnes «1' occasion de demontrer» certaines choses). Or, la distinction entre la «de
man de» et la «demande sommaire» demeure obscure, c' est Ie moins qu' on puisse 
dire244

• 

A notre sens, to utes les demandes d'ordonnance, en matiere penaie, devraient etre 
regies par des "egles uniformes et clairement definies. Aucune divergence ne devrait 
exister entre la fac;:on dont les demandeurs, les avocats et les autorites judiciaires inter
pretent les regles applicables aux aspects suivants : (I) les conditions auxquelles est 
subord, mnee I' audition de la demande; (2) les renseignements et les avis qui doivent 
etre dOllnes aux autres parties et au tribunal avant que les procedures puissent etre en
gagees; (3) la nature et les caracteristiques de l'audience elle-meme, et notamment les 
temoi5 nages et elements de preuve susceptibles d'elre rec;:us. II ne faudrait pas croire 
qu'une telle uniformisation accroitrait m!cessairement la duree ou la lourdeur des proce
dures. Elle devrait au contraire, comme c'est Ie cas en ce qui a trait aux requetes en 
droit civil, favoriser la concision des procedures, qui porteront desormais sur les ques
tions importantes et pertinentes. En outre, des mecanismes permettent de raccourcir les 
formalites des demandes lorsque cela s'avere opportun; ainsi, il serait possible d'abre
ger Ie delai prevu pour la remise d'un preavis, et Ie juge pourrait rendre une ordon
nance fondee sur Ie consentement des parties. 

On trouvera dans cette section les regles de procedure applicables aux demandes 
d'ordonnance contestees ayant trait 11 Ia garde et a la disposition des choses saisies 11 
titre de choses saisissables sous Ie regime de la partie II (Les fouilles, les perquisitiolls 
et les saisies) et celui de la partie III (La recherche d'indices sllr les persolllles) lors
qu'eUes ont ete extraites du corps d'une personne. La procedure applicable aux de
man des d'ordonnance contestees concernant d'autres pouvoirs de la police est exposee 
dans d' autres parties. Par exemple, Ia partie VII (Les privileges ell matiere de saisie) 
enonce les regJes regissant les oppositions fondees sur un privilege. La procedure de 
demande presentee ici pourrait bien se retrouver dans une autre partie de Ia version 
finale et complete du code. Comme d'autres parties du present volume prevoient la 

244. Nous nous sommes demande si Ie legislateur, en employant Ie terme «sommaire», a voulu indiquer que 
la procedure se caracterise par la rapidite ou Ie peu de formalites. Ou encore, peul-\!tre pensait-il 11 des 
restrictions ayanl trail au lype de preuves susceptibles d'etre presentees? Selon la Cour d'appel de la 
Colombie-Britannique, on avait I'intention de donner Ie droit d'agir ex parte: SlI{{les c. Calltin, [1915] 
8 W.W.R. 1293 (C.A. C.-B.). D'apres une autre decision, Ie terme «demande sommaire» ne signifie pas 
«sans preavis»; il indiquerait que les procedures doivent etre plus breves que normalement : Re Free
man ESllltl!, [1923] 1 D.L.R. 378, pp. 380-381 (C.S. N.-E., Div. d'app.). Le mot «sommaire» renvoie 
peut-etre a certaines caracteristiques du mecanisme de decision: par exemple, il pourrait signifier qu'il 
y a lieu de trancher selon I' <<instinct» plutot que selon des principes juri diques; ou encore, que les deci
sions doivent etre rendues oralement, immediatement apres I'audience, et non par ecrit apres delibera
tion prolongee. Voir I'alinea 488.1(4)d) du Code crimillel, qui oblige Ie juge 11 qui 1'on demande de 
decider si des documents sont vises par Ie privilege des communications entre client et avocat, de «tmn
cher la question de fa«on sommaire». En resume, la procedure «sommaire» n'est definie nulle part; on 
ne peut faire que des conjectures sur I'intention du legislateur. C'est pourtant Ie terme Ie plus couram
ment utilise pour decrire les demandes prealables au proces dans Ie Code criminel. II nous paraJt des 
lors indeniable que I'imprecision des textes actuels constitue un probleme. 
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I=':esentation de demandes contestees et qu'on en trou~'era aussi dans d'autres volumes 
de ce code, il pourrait bien s'averer souhaitable de reunir toutes les dispositions sem
blables dans un chapitre revise de la partie I (Dispositions gelU!rales). 

L'article 214 enonce les caracteristiques fondamentales des demandes d'ordon
nance : elles doivent etre faites par ecrit et etre adressees a un juge de paix. Pour 
faciliter les choses au demandeur, la regIe concernant Ie lieu de presentation se 
caracterise par une grande souplesse. 

Les dispositions qui reglementent les divers types de demandes precisent pour cha
que cas Ie delai du preavis et les personnes a qui il doit etre donne. 

Contenu de la 
demande 

Affidavit 

COMMENTAIRE 

215. (1) La demande contient les renseignements sui-
vants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date 0" eUe est presentee; 

c) Ie crime reprochC ou faisant I'objet de l'enquete; 

d) la description de la chose saisie vi see par la demande; 

e) la date de la saisie; 

j) Ie nom du gardien; 

g) la nature de I'ordonnance demanclCe; 

/z) les motifs invoques it l'Rppui de la demande; 

i) tout renseignement suppIementaire exige par Ja presente 
partie a l'egard de la demande. 

(2) Le contenu de la demande est attcste par un affidavit. 

Les alineas (1 )a) a II), explicites, enoncent les renseignements que doit obligatoire
ment contenir toute demande d'ordonnance visee par la presente partie. Quant a l'ali
nea i), il indique que d'autres renseignements doivent etre fournis avec certaines 
demandes, suivant les dispositions specifiques applicables a ceUes-ci. 

En exigeant au paragraphe (2) la presentation d'un affidavit avec la demande, on 
vise a ce que les faits invoques dans celle-ci ne Ie soient pas gratuitement. 

Pn!avis 

COMMENTAIRE 

216. Un preavis indiquant Ie lieu, la date et l'heure de 
l'audition est signifie, avec la demande et l'affidavit, it to utes 
les parties auxquelles ce pn!avis doit etre donne. 

II s'agit ici de veiller a ce que les parties soient avisees de la presentation d'une 
demande et aient suffisamment de temps pour s'y preparer. 
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Transmission du 
dossier 

COMMENTAIRE 

217. Si la demande est presentee dans un district judi
ciaire autre que celui oil Ie proces-verbal de saisie a ete depose, 
Ie greffier du district judiciaire oil Ie proces-verbal de saisie a 
ete depose trans met, sur requete ecrite du demandeur, Ie 
proces-verbal et toutes les pieces y afferentes au greffier du 
district oil la demande doit etre entendue. 

L' article 217 autorise Ie greffier du district ou Ie proces-verbal de saisie a ete de
pose a transmettre, sur requete ecrite du demandeur, l'ensemble du dossier a son coIle
gue du district ou la demande sera entendue. Suivant les articles 225 et 229, Ie juge de 
paix peut, s'i1 est convaincu que cela servirait au mieux les interets de Ia justice, ordon
ner que la demande soit presentee dans un autre district judiciaire et faire transmettre Ie 
dossier au greffier de ce district. 

Pouvoir du juge 
de paix 

COMMENTAIRE 

2. Audition de fa demallde 

218. Le juge de paix saisi de la demande ou habilite a ren
dre une ordonnance d'office peut prendre les mesures suivantes 
s'iJ I'estime opportun : 

a) faire comparaitre personnellement Ie gardien et I'inter
roger; 

b) examiner toute chose saisie et a cette fin en exiger la 
production; 

c) recevoir tout element de preuve ou temoignage, notam
ment so us la forme d'un affidavit. 

Cette disposition vise a permettre au juge de paix de fonder sa decision sur Ie plus 
de renseignements possible (qu'on lui ait demande la deIivrance d'une ordonnance ou 
qu'i1 envisage d'en deIivrer une d'office, lorsque la loi Ie lui permet). II peut recevoir 
ces renseignements de la fa90n traditionnellement employee devant Ies tribunaux (depo
sitions faites sous serment) ou encore sous la forme d'affidavits. On donne done au 
juge de paix Ies moyens de ne pas se limiter au contenu de la demande d'ordonnance 
pour determiner, de fa90n active et effie ace, si les conditions prevues par la loi sont 
remplies. 

Dans certains cas, il pourra s'averer important que Ie gardien foumisse des rensei
gnements au juge de paix saisi d'une demande d'ordonnance speciale ayant une inci
dence sur la fa90n de disposer d'une chose saisie; d'ou I'alinea a). 

D'ordinaire, les demandes d'ordonnance seront fondees sur des elements de preuve 
ou des renseignements donnes par les parties ou par des personnes qui ont re9u notifi
cation de la demande. La presente disposition conrere toutefois au juge de paix toute 
latitude pour citer Ie gardien et l'interroger. 
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Le pouvoir etabli a l'alinea b) est Ie complement du pouvoir discretionnaire 
confere au juge de paix a l'alinea a). La Commission estime qU'avant de rendre une 
ordonnance relative a une chose saisie, Ie juge de paix devrait avoir acces a tous les 
renseignements dont iI a besoin, y compris ceux qu'il peut obtenir en examinant la 
chose en question. 

L' alinea c) pennet au juge de paix de recevoir des temoignages presentes aussi 
bien oralement que sous la forme d'affidavits. Grace a ce dernier mecanisme, il n'est 
plus necessaire d'obJiger les temoins a se presentel' devant lui, avec tous les inconve
nients que cela suppose pour eux. II devrait aussi en resuiter des economies de temps 
et d'argent. Tout bien pese, ces avantages l'emportent sur les retards inherents a l'obli
gation de permettre Ie contre-interrogatoire sur affidavit au moment de l'audition d'une 
demande245

• 

Signification tie 
I'affitlavit 

Interrogatoire tlu 
souscripteur 

COMMENTAIRE 

219. (1) Lorsqu'un affidavit doit etrc produit en preuve, it 
est signifit\ dans un delai raisonnable avant I'audition, a to utes 
les parties a qui a ete notifiee la demande. 

(2) Le souscripteur d'un affidavit re~u en preuve peut etre 
interroge sur Ie contenu de cet affidavit. 

Cet article fixe les fegles touchant la signification des affidavits produits en preuve. 
Les parties a qui a ete notifiee la demande devraient egalement recevoir ces aftidavits, 
assez longtemps d'avance pour etre en mesure de se preparer en vue de I'audience. 
CeIa ne peut qu'acceIerer la procedure. Par ailJeurs, Ie souscripteur peut etre interroge 
sur Je contenu de l'affidavit. 

Serment 

Enregistrement 

Designation de 
l' enregistrement 

Certification de 
la transcription 

220. Le serment est obJigatoire pour tout temoin. 

221. (1) Les teIlloignages entendus par Ie juge de paix 
sont integralement enregistres par ecrit ou sur support electro
nique. 

(2) L'enrcgistrement indique l'heure, Ie jour et un som
maire de son contenu. 

(3) L'heure, la date et I'exactitudc de toute transcription 
de I'enregistrement doivent etre certitiees. 

245. Voir Re Se/lechal a/ld The QlIee/l (1980), 52 C.C.C. (2d) 313 (H.C. Ont.), lejuge Linden. Si la preuve 
par affidavit peut etre re~ue au moment de I' «audition» de la demande, iI faut donner a Ia partie adverse 
la possibilite de proceder a un contre-interrogatoire. 
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COMMENTAIRE 

Cet article est Ie pendant d'une disposition relative aux demandes de mandat 
(art. i l). I1 s'agit de prevoir la realisation d'enregistrements propres a permettre une 
revision ulterieure246

, eu egard au principe de la responsabiIite. 

Forme de 
I'ordonnunce 

Contenu de 
I'ordonnance 

COMMENTAIRE 

3. Delivrallce de ['ordollnallce 

222. L'ordonnance est redigee suivant la formule prescrite 
et porte la signature du juge de paix qui la rend. 

223. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur, Ie cas ecMantj 

b) Ie crime reprochC ou faisant I'objet de I'enquetej 

c) une description de la chose saisie faisant I'objet de I'or
donnancej 

d) la date de la saisiej 

e) Ie nom du gardienj 

j) Ia decision du juge de paix et les conditions dont eUe est 
assortiej 

g) Ie lieu et la date oil eUe est renduej 

/z) Ie nom et Ie ressort du juge de paix qui la rendj 

i) tout renseignement additionnel exige par la presente 
partie a I'egard de I'ordonnance. 

On trouve enonces aux aIineas a) a h) de cette disposition les elements que toute 
ordonnance doit obIigatoirement comporter. L'alinea i) indique que des dispositions de 
1a presente partie exigent d'autres indications speciales dans Ie cas de certaines ordon
nances. 

Demande et 
pieces y 
afferentes 

4. Depot de documellts 

224. (1) Des que cela est materiellement possible apres 
l'audition, Ie juge de paix fait deposer aupres du greffier du 
district judiciaire oil Ie proces-verbal de saisie a ete depose les 
documents suivants : 

a) Ie preavis relatif a la demandej 

246. Voir Ie commentaire qui accompagne I'anicle 11. 
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Renvoi de 
documents 

COMMENTAIRE 

b) la dem2nde; 

c) I'enregistrement des temoignages qu'i1 a entendus, ou la 
transcription de cet enregistrement; 

d) les autres eICments de preuve qu'i1 a rer;us; 

e) I'original de I'ordonnance rendue, Ie cas eclleant. 

(2) Lorsque Ie proces-verbal de saisie et les pieces 
connexes avaient etC transmis, en vue de Paudition de la de
mande, par Ie greffier du district judiciaire ou i1s avaient etc 
deposes, Ie juge de paix les renvoie apres I'audition. 

Cette disposition est fondee sur Ie me me objectif que celles qui regissent Ie depot 
de documents dans Ie cas des demandes de mandat247 

: veiller a Ia conservation des 
documents sur Iesquels la demande est fondee et Ies mettre a la disposition des interes
ses, pour qu'ils puis sent ulterieurement verifier si I'ordonnance a ete rendue en toute 
Iegalite. 

En vertu de l'article 214, Ia demande peut etre presentee dans divers districts judi
ciaires; Ie juge de paix est cependant tenu suivant Ie paragraphe (i) du present article 
de faire deposer, apres l'audition, tous Ies documents conn exes dans Ie district Oll Ie 
proces-verbal de saisie l'a ete248

• Habituellement, cet endroit sera Ie plus commode et Ie 
plus accessible pour les personnes directement touchees par Ia saisie. Et suivant Ie para
graphe 224(2), si Ie proces-verbal et Ies pieces connexes ont en vertu de I'article 217 
ete transmis au greffier du district ou la demande a ete entendue, ils doivent etre ren
voyes dans Ie district ou i1s avaient ete deposes au depart. Au bout du compte, Ie dos
sier dans son integralite se trouvera donc reuni au meme endroit. 

Ordonnance de 
renvoi 

Autre district 
judiciaire 

247. Voir I' article 13. 

5. Renvoi de fa demande 

225. (1) Lorsqu'une demande a etc deposee et notifiee, Ie 
juge de paix qui en est saisi peut, ~ur demande distincte, soit en 
ordonner Ie renvoi et I'audition dans un autre district judi
ciaire, soit ordonner la presentation d'une nouvelle demande 
dans un autre district judiciaire, s'i1 est convaincu que cela ser
virait au mieux I'administration de la justice, compte tenu de 
I'interet des temoins et des parties. 

(2) eet autre district judiciaire doit etre celui ou Ie proces
verbal de saisie a ete depose, celui ou la chose a etc placee SOllS 

garde ou celui ou a etc portee l'accusation en rapport avec la
queUe la chose est retenue. 

248. C'est a J'article 213 qu'est precise Ie lieu ou doit etre depose Ie proces-verbal (soit Ie district judiciaire 
ou la saisie a ete effectuee). Voir aussi Ie commentaire qui accompagne I'article 213. 
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COMMENTAIRE 

On confere au juge de paix, par cette disposition, Ie pouvoir d'ordonner sur de
mande que I'audition ait lieu a I'endroit qui est Ie plus commode pour to utes Ies parties. 
On a ici tenu compte de la latitude Iaissee au demandeur, a I'article 214, quant au 
choix du district Oll iJ presente au depart sa dem," ,je d' ordonnance. 

Demande de 
renvoi 

Preavis 

Renseignements 
supplementaires 

Transmission du 
dossier 

Gardien 

COMMENTAIRE 

226. La demande de renvoi peut etre faite pat· toute per
sonne it qui Ia demande principale a ete notifiee. 

227. La demande de renvoi est notifiee au moyen d'un 
preavis de trois jours francs aux personnes suivantes : 

a) la personne qui a presente la demande principaJe; 

b) toute autre personne it qui a ete notinee la demande 
principale. 

228. Outre les renseignements exiges par les alineas 
215(1)a) it h), la demande de renvoi indique les motifs pour les
quels Ie demandeur estime que Ie renvoi de la demande princi
pale servirait au mieux l'administration de la justice, compte 
tenu de l'interCt des temoins et des parties. 

229. Le juge de paix qui ordonne que la demande princi
pale soit renvoyee ou presentee dans un autre district judiciaire 
fait transmettre Ie dossier au greffier de ce district judiciaire. 

SECTION II 
MESURES DE PROTECTION ET DE CONSERVATION 

230. Les choses saisies et non remises par I'agent de la 
paix sont pJacees sous sa garde. II lui incombe de prendre des 
mesures pour en assurer la protection et la conservation. 

Rappon nO 27, ree. 3( I) et (3) 
Code crimillel, at. 489.1 (I )b) 

La Commission avait a I'origine recommande249 que les autorites soient tenues, 
chaque fois qu'elles procedent a une saisie, de demander une «ordonnance de garde» 

249. Rapport nO 27, ree. 3. 
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reglant I'entreposage et la surveillance des choses saisies. Cette procedure devait etre 
automatiquement amorcee par la production, devant un juge de paix, du proces-verbal 
de saisie figurant e: I'endos du mandat de perquisition ou dresse posterieurement a la 
saisie. On exigeait In comparution d'au moins un agent connaissant les faits relatifs ala 

.. 250 saJsle . 

AiJres reflexion, cependant, nous nous sommes ravises; nous pensons maintenant 
que les objectifs poursuivis pourraient etre atteints plus efficacement au moyen d'une 
procedure simplifiee qui n'exigerait pas systematiquement la tenue d'une audience en 
bonne et due forme, ni la comparution de temoins a des procedures judiciaires, forma
lite qui prend un temps enorme. C'est la raison qui explique la procedure etablie a 
I' article 230, deja employee du reste de fac;:on courante par de nombreux agents et 
corps de police. Suivant cette disposition, l'agent de la paix qui effectue la saisie a, du 
moins au depart, la garde des choses saisies. La regIe presente I'avantage de la simpli
cite et permet aux personnes concernees de savoir qui est responsable des objets frappes 
par la saisie. 

Suivant l'alinea 490(l)a) du Code actuel, il incombe au «poursuivant» de convain
cre Ie juge de paix «que la detention des choses saisies est necessaire aux fins d'une 
enquete, d'une enquete preliminaire, d'un proces ou de toute autre procedure». Une fois 
convaincu, Ie juge de paix peut ordonner la retention et la conservation des choses sai
sies pendant une periode d'une duree maximum de trois mois a compter de la date de 
la saisie (ce delai etant toutefois sujet a prolongation)251. 

La procedure etablie dans Ie present regime est moins compliquee. L'intervention 
du poursuivant n'est pas necessaire aux premiers stades, l'article 230 confiant a I'agent 
de la paix Ie soin de prendre des mesures pour assurer la protection et la conservation 
de la chose saisie et retenue. Toute derogation aux exigences fondamentales etablies a 
l'article 230 doit et:re autorisee en conformite avec les pouvoirs confen6s dans la pre
sente partie. Les dispositions suivantes, en fait, enoncent pour l'essentiel les cir
constances dans IesqueUes de telles derogations sont possibles252

• 

Chose saisie 
confiee a un tiers 

COMMENTAIRE 

231. Le gardien peut confier une chose saisie it toute per
sonne, notamment au saisi, aux conditions raisonnablement ne
cessaires pour en assurer la protection et la conservation. 

II n'est pas indispensable que Ie gardien ait la possession physique de Ia chose 
saisie. La presente disposition est liee a l'article 20, aux termes duquel Ie pouvoir de 
saisie s'entend du pouvoir de prendre possession d'une chose ou de retirer a quiconque 

250. Id., pp. 15-16. 

251. Code crilllillei, aI. 490(1)b), par. 490(2). 

252. Conformement a la regie figurant actuellement dans Ie Code, I'article 270 fixe a trois mois la duree 
maximum de la peri ode initiale de retention. Les articles 273 et 274 pn;cisent les formalites regissant la 
demande de prolongation et les motifs qui la justifient. 
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la possibilite de disposer d'une chose ou de fonds deposes a un compte dans un etablis
sement financier. Dans bien des cas, il sera indispensable de laisser physiquement la 
chose saisie a une autre personne que Ie gardien. Aussi etablit-on clairement dans la 
presente disposition que celui-ci est habilite a la confier a un tiers, voire au saisi lui
meme, si la protection et la conservation de la chose ne risquent pas d'en patir; Ie 
gardien continue neanmoins dans ce cas a exercer un role de surveillance. 

Cet article donne aussi une certaine latitude en ce qui a trait aux moyens a prendre 
pour la protection et la conservation de biens d'une nature particuliere, com me des den
rees perissables ou des objets tres volumineux ne pouvant etre entreposes dans des lieux 
places sous la surveillance concrete du gardien. 

Ordonnance sur 
demande 

COMMENTAIRE 

232. Le juge de paix saisi d'une demande a cet effet peut 
rendre une ordonnance en vue de la protection et de la conser
vation de toute chose saisie, et peut notamment remplacer Ie 
gardien ou nommer des gardiens supplCmentaires. 

L'article 232 confere au juge de paix Ie pouvoir d'ordonner, sur demande, des mo
difications aux conditions generales applicables a la retention des choses enumerees au 
proces-verbal de saisie2SJ

• Le processus fait ainsi l'objet d'une surveillance judiciaire 
impartiale. 

Demandeur 

COMMENTAIRE 

233. La demande peut etre presentee par Pagent de la 
paix, I'accuse, Ie poursuivant ou toute personne qui pretend 
avoir un droit de propriete sur la chose saisie ou avoir d.roit a 
sa possession. 

L' article 233 indique clairement quelles personnes peuvent demander une ordon
nance ayant pour effet de modifier les conditions fixees relativement a la garde des 
choses saisies. Comme pour d'autres ordonnances visees par la presente partie2S4

, figu
rent notamment dans cette courte liste les personnes qui pretendent «avoir un droit de 
propriete sur la chose saisie ou avoir droit a sa possession». Cette expression, d'une 
portee relativement large, pourrait par exemple embrasser la caution, Ie vendeur im
paye, Ie creancier nanti, Ie titulaire d'un droit de retention, Ie preteur sur gages. 

Preavis 234. Le demandeur donne un preavis de trois jours francs 
a toute personne qui, a sa connaissance, pom'rait avoir un droit 

253. L'agent de la paix qui saisit une chose sans la remettre en a au depan la garde. Voir J'anicle 230 et Ie 
commentaire qui I'accompagne. 

254. Voir les articles 248 et 261. 
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COMMENTAIRE 

de propriete sur la chose saisie ou avoir droit a sa possession, 
de meme qu'a toute autre personne designee par Ie juge de 
paix saisi de la demande. 

A l'article 234, nous avons voulu veiller a ce que Ies personnes autres que Ie de
mandeur, susceptibles d'avoir un droit de propriete sur Ia chose saisie ou d'avoir droit 
a sa possession, soient avisees et aient Ie temps de preparer Ies arguments qu'eUes 
pourraient souhaiter faire valoir quant aux mesures a prendre pour Ia protection de Ia 
chose saisie Oll de leurs interets. 

Renseignements 
supplementai:es 

COMMENT AIRE 

235. Outre les renseignements exiges par les alineas 
215(I)a) alI), la demande indique : 

a) la qualite du demandeur, it savoir s'i1 s'agit de I'agent 
de la paix, de I'accuse, du poursuivant ou d'une personne 
qui pretend avoir un droit de propriete sur la chose saisie 
ou avoir droit it sa possession; 

b) la nature du droit invoque si Ie demandeur est une per
sonne qui pI·etend avoir un droit de propriete sur la chose 
saisie ou avoir droit it sa possession. 

Rapport nO 27, fCC. 3(2) 
Code ('rimine/, al. 490(I)b), par. 490(15) et (16) 

Le paragraphe 215(1), nous l'avons vu, enumere Ies renseignement<; que do it conte
nil' to ute demande d'ordonnance faite sous Ie regime de Ia presente partie et prevoit, a 
I'alinea i), I'inclusion «de tout renseignement supplementaire exige par la presente par
tie a i'egard de Ia demande». On trouve a l'article 235 les renseignements qui doivent 
ainsi etre ajoutes dans Ia demande faite en vertu des articles 232 a 235. 

Ordonnance 
rendue d' office 

Preavis 

236. (1) Le juge de paix qui re~oit un proces-verbal de 
saisie peut, d'oflice, rendre une ordonnance en vue de la pro
tection et de la conservation de toute chose saisie visee par Ie 
proces-verbal, et pent notamment remplacer Ie gardien ou 
nommer des gardiens supplementaires. 

(2) Le juge de paix qui envisage de rend I'e une ordonnance 
d'oflice avise de son intention, trois jours francs avant I'an
dience tenue pour trancher la question, Ie poursuivant de 
meme que toute personne qui, it sa connaissance, 1:l0urrait avoir 
un droit de propriete sur la chose saisie ou avoir droit it sa 
possession. 

Rapport nO 27, rec. 3 
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COMMENTAIRE 

A la lecture du proces-verbal de saisie, Ie juge de paix pourra se demander si Ies 
mesures de protection et de conservation prises par la police sont adequates. Le present 
article lui confere Ie pouvoir de tenir d'office line audience en vue de determiner s'il y 
a lieu de rendre une ordonnance relative a la protection et a la conservation d'une chose 
saisie (par exemple, ordonner Ie remplacement du gardien). Dans ce cas, allcune de
mande n'est presentee; Ie juge de paix doit cependant aviser les interesses de Ia tenue 
de l' audience. 

Renseignements 
suppiementaires 

Analyse par 
i'agent de la paix 

COMMENT AIRE 

237. Outre les renseignements exiges par les alineas 223a) 
it It), l'ordonnance indique, Ie cas ecMant, Ie nom du rempla
c;ant du gardien ou des gardiens supph~mentaires. 

SECTION III 
ANALYSE OU EXAMEN 

238. L'agent de la paix peut faire examiner ou analyser 
toute chose saisie et Ie gardien est tenu de la lui remettre it 
cette fin. 

Cette disl='Dsition, ajoutee par souci de clarte et conforme a une pratique dont Ie 
bien-fonde est reconnu, repose sur Ie fait qu'il est souvent necessaire de faire examiner 
ou analyser la chose saisie pour etre en mesure de determiner sa valeur probante. 

Ordonnance de 
remise 

COMMENTAIRE 

239. Le juge de paix saisi d'une demande it cet effet et 
convaincu que cela est necessaire pour permettre it l'accuse de 
presenter une dCfense pleine et entiere peut ordonner qu'une 
chose saisie soit remise it celui-ci en vue d'une analyse ou d'un 
examen. Le juge de paix assortit l'ordonnance des conditions 
qu'i1 estime necessaires pour assurer la protection et la conser
vation de la chose. 

Code criminei, art. 605 

Les enqueteurs et Ies poursuivants jouissent en ce moment du droit absolu de faire 
proceder a des examens au a des analyses scientifiques sur toute chose a partir du mo
ment oll elle a ete saisie. Les possibilites offertes a l' accuse sous ce rapport se limitent 
en revanche a ce qui est prevu au paragraphe 605(1) du Code criminel. Selon cette 
disposition, Ie poursuivant ou 1'accuse peut demander la communication de «pieces» 
«aux fins d'epreuve au d'examen scientifique ou autre». A notre sens, Ie pouvoir con
fere par cet article est trap limite et devrait etre etabli en termes plus simples. 
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Le fl\it que seules les «pieces»255 soient visees dans Ia disposition actuelle et que 
les demantles de communication doivent etre presentees a une juridiction superieure2S6 

est susceptible de retarder inutilement les procedures et, partant, de causer un prejudice 
a l'accuse. Nous pensons en outre qu'il n'y a pas lieu d'encombrer Ie role des cours 
superieures avec des demandes de cette nature. Aussi l'article 239 autorise-t-il l'accLlse 
a demander une ordonnance a n'importe quel juge de paix; cette demande peut etre 
presentee en tout temps apres Ia saisie, peu importe que Ia chose ait ou non ete officiel
lement produite a titre de piece dans les procedures. 

Le fait d'assortir au pouvoir de remise de Ia chose celui de fixer des conditions 
favorise la continuite de Ia possession et Ia protection de l'integrite de la chose, qui ne 
risque pas ainsi de perdre sa valeur probanle. 

Independamment des dispositions du present article, il demeure necessaire de per
mettre a l'accusatioll comme a la defense de demander, en vue d'examens ou d'ana
lyses, la communication de pieces devant etre produites au proces. Des dispositions a 
cet effet seront incluses dans une autre partie de notre code, consacree aux regles regis
sant Ie deroulement du proces. 

Demande de 
remise 

Demande d'acces 

Pouvoir du 
gardien 

240. La demande est presentee par l'accuse avec preavis 
de trois jours francs au poursuivant. 

Code crimille!, art. 605 

SECTION IV 
ACCES AUX CHOSES SAISIES 

241. (1) La personne ayant un interet dans une chose sai
sie peut demander au gardien l'autorisation d'examiner la 
chose a I'endroit ou eUe est gardee. 

(2) Le gardien peut donner cette autorisation, aux condi
tions qu'ii juge necessaires a la protection et a la conservation 
de la chose saisie, s'i1 estime que : 

a) d'une part, la personne a effec1ivement un interet dans 
la chose saisie; 

b) d'autre part, I'autorisation ne nub'a pas a quelque en
quete policiere en cours, ne constituera pas une menace 
pour la securite de quelque personne, ne portera atteinte it 
aucun droit de propriete sur la chose saisie ni au droit it sa 

255. Voir cependant J'arret R. c. SOl'io/l (llld Mizralzi (1980), 52 C.C.C. (2d) 276 (C.A. Ont.). 

256. Voir I'affaire R. c. Walsh (\981).59 C.C.C. (2d) 554 (C. provo Ont.) : Ie juge de pnix qui preside une 
enquete preliminaire ne peut ordonner la commur,ication de pieces en vertu de cette disposition. 
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COMMENTAIRE 

possession, ni ne mettra en jeu Ia protection et Ia conserva
tion de Ia chose. 

Un certain nombre de dispositions du Code criminel regIementent sous divers as
pects l'aeces aux choses saisies. Ainsi, Ie paragraphe 490(15) permet a Ia personne qui 
a «un interet dans Ia chose detenue [suivant Ies paragraphes 490(1), (2) ou (3)]» de 
demander a «un juge d'une cour superieure de juridiction criminelle ou un juge au sens 
de I'article 552257», apres un avis de trois jours francs au procureur general, une ordon
nance lui permettant d'examiner Ia chose en question. Le juge qui rend I'ordonnance 
peut, en vertu du paragraphe 490(16), fixer Ies conditions qu'iI «estime necessaires ou 
souhaitables pour sauvegarder et preserver» l'objet. 

Dans Ia presente partie, ce sont les articles 241 a 246 qui enoncent les regles ge
nerales visant l'acces aux choses saisies. 

Comme nous I'avons vu, il est en ce moment possible de demander, suivant les 
dispositions du paragraphe 605(1) du Code criminel, la communication d'une «piece» 
«aux fins d'epreuve ou d'examen scientifique ou autre». La demande visant Ia commu
nication a ces fins de choses saisies (et non l'acces aces choses) sont n!gies par les 
articles 239 et 240 de la presente partie. 

Par ailleurs, la personne qui invoque au sujet de documents sous main de justice Ie 
privilege des communications entre client et avocat peut, suivant Ie paragraphe 488.1(9) 
du Code actuel, etre autorisee a les examiner ou a en faire des copies. Cette eventualite 
est regie par les articles 301 a 3 IO de notre code. 

Nous en sommes venus a la conclusion que I'acces aux choses saisies devrait etre 
limite ::lUX personnes qui y ont un interet2S8

• (L'existence d'un tel interet est normale
ment exclue en ce qui concerne Ie public en general.) Le mecanisme actueI nous sem
ble par ailleurs alambique et empreint de formaIisme259

• 

Alors que Ie Code actuel dispose qu'une demande officielle doit etre presentee a un 
juge «[I]orsqu'une chose est detenue aux termes des paragraphes (1) a (3) [de 
l'art. 490]», Ie paragraphe 241(1) exige simplement la presentation d'une demande au 
gardien. Les articles 243 a 246 prevoient Ia possibilite de s'adresser a un juge de paix 
en cas de refus260

• 

Le paragraphe (2) indique les criteres sur lesquels Ie gardien se fondera pour sta
tuer sur Ia demande. Les tribunaux ont donne une interpretation tantot large, tantot 
etroite a l'exigence actuelle d'«un interet [du demandeur] dans la chose detenue261

». Ils 
ont etendu la signification du mot «interet» au-del a du domaine des droits reels 

257. Le tenne «cour superieure de juridictio[, criminelIe» est defini 11 I'article 2 du Code criminei. 

258. Rapport nO 27, p. 20. 

259. ld., p. 21. 

260. ld., ree. 4, et p. 21. 

261. Voir document de travail nO 39, pp. 38-42. 
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proprement dits, pour lui faire embrasser l'interet legitime que!conque a connaltre Ie 
contenu de documents saisis262

• Une interpretation trop stricte nuirait a la realisation des 
objectifs du regime propose ici. L'alinea (2)a) repose donc sur l'idee que les gardiens 
- et si c'est necessaire, les juges de paix - veilleront a ce que les personnes qui ont 
vraiment besoin d'examiner les choses saisies ne s'en voient pas refuser la possibilite. 

Certains motifs pouvant justifier Ie rejet de la demande sont enonces ai' ali
nea (2)b). Soulignons que les refus fondes sur l'un d'entre eux devraient etre chose rare 
dans les cas ou une inculpation a deja eu lieu relativement a une chose saisie. 

Copies 

Pouvoir du 
gardien 

COMMENTAIRE 

242. (1) La personne ayant un interet dans un renseigne
ment contenu dans une chose saisie et susceptible d'etre repro
duit peut demander au gardien de lui remettre des copies de ce 
renseignement. 

(2) Le gardien peut fournir les copies, sur paiement des 
droits prescrits, lorsque les conditions suivantes sont reunies : 

a) iI estime que la personne a etTectivement un interet dans 
Ie renseignementj 

b) iI estime que la fourniture des copies ne nuira pas it 
quelque enquete poJiciere en cours, ne constituera pas une 
menace pour la sccurite de quelque personne, ne portera 
atteinte it aucun droit de propriete sur la chose saisie ni au 
droit a sa possession, ni ne mettra en jeu la protection et la 
conservation de la chose; 

c) it est en mesure de fournir les copies demandees. 

Cette disposition regit l'obtention de copies des renseignements contenus dans une 
chose saisie - par exemple, I'information figurant dans un document ecrit ou emma
gasinee sur un disque d'ordinateur. Dans ce dernier cas, l'acd:s a la chose elle-meme, 
a savoir Ie disque, risque de s'uverer sans interet. II faudra sans doute obtenir Ia per
mission de faire imprimer l'information qui y est contenue et d'en faire realiser des 
copies. Le mecanisme et les criteres etablis sont semblables a ceux qui ont trait a l'ac
ces aux choses saisies en general. 

La question du coGt des reproductions est egalement traitee au paragraphe (2). Le 
tarif sera fixe par reglement. Le paragraphe 243(2) permet cependant au juge de paix 
de dispenser sur demande I'interesse d'acquitter les droits prevus s'il est convaincu que 
Ie paiement causerait a celui-ci un prejudice grave ou serait inequitable dans Ies cir
constances. Nalls avons voulu faire en sorte par ces dispositions que l'acces aux choses 
saisies soit permis lorsqu'il est l1t!cessaire, en eliminant tous obstacles de nature admi
nistrative, financiere ou bureaucratique. 

262. Rapport nO 27, p. 20. 
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Ordonnance 
relative a l'acces 

Dispense de 
paiement des 
droits 

COMMENTAIRE 

243. (1) Le juge de paix saisi d'une demande it cet effet et 
convaincu qu'une p<!rsonne devrait etre autorisee it examiner la 
chose saisie ou devrait obtenir des copies des renseignements y 
contenus peut ordonner au gardien d'autoriser Ie demandeur it 
examiner la chose ou de lui fournir les copies demandees. Le 
juge de paix assortit I'ordonnance des conditions necessaires 
pour assurer la protection et la conservation de la chose. 

(2) Le juge de paix saisi d'une demande it cet elTet peut 
ordonner que Ie dt'mandeur soit dispense de I'obligation d'ac
quitter les droits prevus s'i1 est convaincu que Ie paiement des 
droits causerait un prejudice grave au demandeur ou sera it 
inequitable dans les circonstances. 

Rapport nO 27, rec. 4(1) 
Code criminel, par. 490(15) et (16) 

L'article 243 permet a quiconque s'est vu refuser par Ie gardien, soit l'acces a une 
chose saisie, soit l'obtention de copies de l'information qui y est contenue, de presenter 
une nouvelle demande, a un juge de pave cette fois. On peut aussi demander a celui-ci 
d'etre dispense de I'obligation d'acquitter les droits prevus pour la realisation de co
pies263

• 

Demande 
d'acces, de 
copies ou de 
dispense de 
paiement des 
droits 

Preavis 

244. La demande peut etre presentee par toute personne it 
qui I'autorisation d'examiner la chose saisie ou I'obtention de 
copies des renseignements y contenus a etc refusee, ou par 
toute personne it qui Ie paiement des droits relatifs a I'obten
tion des copies causerait un prejudice grave ou envers qui Ie 
paiement de tels droits serait inequitable dans les circonstances. 

Rapport nO 27, rec. 4(1) 
Code criminel, par. 490(15) 

245. La demande est notifice au moyen d'un preavis de 
trois jours francs au poursuivant. 

Rapport nO 27, rec. 4(1) 
Code criminel, par. 490( 15) 

263. La Commission avait recommande au depart que la personne qui s'est vu refuser l'acces a une chose 
saisie soit tenue de s'adresser a la «cour d'appel>,. Mais comme iI s'agit de la revision d'une decision 
de nature essentiellemem administrative, it serait inopponun de la confier 11 cette juridiction au moment 
ou les procedures sont 11 peine engagees. La solution retenue ici s'accorde davantage 11 notre volonte, 
maintes fois explimee, d'attenuer la lourdeur et Ie formalisme des procedures. Voir Ie rapport nO 27, 
rec.4(2). 
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Renseignements 
supplementaires 

Ordonnance sur 
de man de 

COMMENTAIRE 

246. Outre les renseignements exiges par les alineas 
215(1)a) it Iz), la demande indique la nature de l'interet du de
mandeur dans la chose saisie. 

SECTION V 
CHOSES PERISSABLES 

247. Le juge de paix saisi d'une demande it cet effet et 
convaincu qu'uue chose saisie est perissable ou susceptible de 
se deprecier rapidement peut ordonner : 

a) soit la remise de la chose saisie it son possesseur legi
time, it certaines conditions, Ie cas echeant, si Ie droit it la 
possession de la chose n'est pas conteste; 

b) soit la vente de la chose saisi~, suivant les modalites 
qu'it fixe, si Ie droit it la possession de la chose est conteste. 

A l'heure actuelle, Ie Code crimillei ne comporte pas de regles pn!cises sur la fa~on 
de disposer (notamment par la vente) des choses perissables qui ont ete saisies. On 
peut, avant I'expiration de Ia periode de retention, demander Ia restitution de toute 
chose saisie pourvu qu'un juge ou un juge de paix soit convaincu qu'un «prejudice 
serieux2

6-l» sera cause s'iI refuse qu'une telle demande soit presentee. 

Les articles 247 a 250 de notre code permettent specifiquement au juge de paix 
d'ordonner sur demande la remise de la chose saisie au possesseur legitime OLI la vente 
de cette chose, si eUe est peri:. '~ble ou susceptible de se deprecier rapidement. Ils vises 
a empecher que des personnes -- en particulier les vic times d'actes crimineIs - sLlbis
sent un prejudice grave du fait de la retention inutile des choses saisies. Ces disposi
tions, de meme que celles des articles 266 a 269 (qui prevoient la production en preuve 
de photographies ou d' autres representations de choses saisies), protege les interets des 
personnes ayant droit a la possession. sans porter serieusement atteinte a ceux de l'Etat 
Quant a I'utilisation d'eIements de preuve dans des pour~Jites pennies. 

Demandeur 248. La demande peut eire presentee par I'agent de la 
paix, I'accuse, Ie poursuivant ou toute personne qui pretend 
avoir un droit de propriete sur la chose saisie ou avoir droit it 
sa possession. 

264. Cod. crimille/, par. 490(7) et (8). 
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COMMENTAIRE 

L'article 248 precise qui est recevable 11 demander une ordonnance en vue de la 
remise au possesseur legitime d'une chose «perissable ou susceptible de se deprecier 
rapidement», ou en vue de Ia vente de cette chose. Cette disposition sera vraisemblable
ment invoquee dans des situations d'urgence; nous l'avons donc redigee en des termes 
relativement generaux, de telle sorte que la demande puisse etre presentee par diverses 
categories de personnes susceptibles de savoir que la deterioration ou la depreciation est 
imminente. 

Preuvis 

COMMENTAIRE 

249. Le demandeur donne un preavis d'un jour franc a 
toutt personne qui, a sa connaissance, pourrait avoir un droit 
de propriete sur la chose saisie ou avoir droit a sa possession, 
de meme qu'a toute autre personne designee par Ie juge de 
paix. 

L'article 249 indique 11 qui la demande doit etre notifiee. Les personnes qui, 11 la 
connaissance du demandeur, ont Ull droit de propriete sur une chose saisie perissable ou 
susceptible de se deprecier rapidement - ou ont droit 11 sa possession - sont en droit 
d'etre avisees de toute demande de restitution. La brievete du pn:avis exige tient a I'ur
gence des situations auxquelles s'appliquent ces dispositions. 

Renseignements 
supplementuires 

Ordonnance 
rendue <:I'office 
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250. Outre les renseignements exiges par les alineas 
215(I)a) all), la demande indique : 

a) la qualite du demandeur, a savoir s'it s'agit de l'agent 
de la paix, de l'accuse, du poursuivant ou d'une personne 
qui pretend avoir un droit de propriete sur la chose saisie 
ou avoir droit a sa possession; 

b) la nature du droit invoque si Ie demandeur est une per
sonne qui pretend avoir un droit de propriete sur la chose 
saisie ou avoir droit a sa possession. 

Rapport nO 27, rec. 3(3) et (4) 

Code crimille/, al. 490(1 )b), par. 490(7), (8), (9), (10) et (II) 

251. (1) Le juge de paix qui re«.;oit Ie proces-verbal de sai
sie et qui est convaincu qu'une chose saisie est perissable ou 
susceptible de se deprecier rapidement peut, d'office, ordon
ner: 

a) soit la remise de la chose saisie a son possesseur legi
time, a certaines conditions, Ie cas echeant, si Ie droit a la 
possession n'est pas conteste; 

b) soit la vente de la chose saisie, suivant les modalites 
qu'H fixe, si Ie droit a la possession de la chose est conteste. 



Preavis 

COMMENTAIRE 

(2) Le juge de paix qui envisage de rendre une ordonnance 
d'office avise de son intention, un jour franc avant l'audience 
tenue pour trancher la question, Ie poursuivant de meme que 
toute personne qui, it SH connaissance, pourrait avoir un droit 
de propriete sur la chose saisie ou avoir droit it sn possession. 

Rapport nO 27. rec. 3(3) ct (4) 
Code crimillel. al. 490( I )b). par. 490(8). (9) et (I I) 

Cet article permet au juge de paix qui re90it Ie proces-verbal de saisie de tenir 
d'office une audience pour determiner s'il y a lieu de remettre au possesseur legitime 
ou de faire vendre une chose saisie qui paralt perissable ou susceptible de se deprecier 
rapidement. Dans ce cas, aucune demande n'est presentee; Ie juge de paix doit cepen
dant aviser les interesses de son intention, pour leur permettre d' assister a l' audience. 

Produit de la 
vente 

COMMENTAIRE 

252. Le produit de la vente de la chose saisie est depose 
par Ie gardien it un compte portant interet suivant Jes condi
tions fixees par Ie juge de paix. 

L'article 252 indique au gardien ce qu'il doit faire du produit d'une vente ordonnee 
en vertu des alineas 247 b) ou 251 (1 )b). II s'agit de proteger les inten~ts de la personne 
qui, eventuellement, se yetTa reconnaitre Ie droit 11 Ia possession d' une chose perissable 
ou «susceptible de se deprecier rapidement». On presume ici que Ie juge de paix mettra 
tout en reuvre, en rendant l'ordonnance, pour que les interets tires du produit de la 
vente soient les plus eleves possible. 

Obligation de 
I' agent de la paix 

COMMENTAIRE 

SECTION VI 
CHOSES DANGEREUSES 

253. Lorsqu'i1 estime qu'une chose saisie presente un dan
ger grave pour la sante ou la securite pubJiques, l'agent de la 
paix la place ou la fait placer en lieu sur des que cela est ma
teriellement possible. 

Rapport nO 27. fec. 3(6) 
Code crimillel art. 492 

Les dispositions des sections VI et VII du present chapitre etablissent des pouvoirs 
speciaux touchant les mesures a prendre a I'egard de choses saisies «dangereuses», par 
exemple des armes ou des substances explosives. 

Lorsque l'agent de la paix estime qu'une chose saisie presente un danger grave 
pour Ia sante ou la securite publiques, iI doit suivant I'article 253 la placer ou la faiL 
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placer en lieu sur265
• Pent-etre fait-il erreur, peut-etre ses craintes reposcnt-elles sur des 

motifs deraisonnables: mais par souci de prudence et dans l'interet de la sante et de la 
securite publiques, cette disposition 1'0bJige U prendre les mesures propres a supprimer 
Ie risque apprehende. 

Le simple fait de mettre une chose saisie en lieu sur sans I'autorisation d'un juge 
de paix ne saurait porter irrt!mediablement atteinte aux interets de quiconque en est Ie 
possesseur legitime. Car il faudra necessairement obtenir la sanction du juge de paix, en 
vertu de l'artic1e 254, si I'on veut faire proceder u la destruction de cette chose ou en 
disposer autrement; et a ce stade, il sera possible a I'interesse de denoncer tout acte 
reprehensible ou negligent de I'agent de la paix. Dans ces conditions, iI est inutile 
d'obliger I'agent de la paix a faire autoriser dans un premier temps par Ie juge de paix 
la mise en lieu sur de I'objet. 

Ordonnance 

Demandeur et 
preavis 

COMMENT AIRE 

254. Le juge de paix saisi d'une demande it cet effet et 
convaincu qu'une chose saisie presente un danger grave pour 
la sante ou la securite publiques peut ol'donner qu'elle soit de
truite ou qu'i1 en soit dispose autrement. II peut assortir I'or
donnance des conditions qu'i1 juge propres it supprimer ou it 
attenuer Ie danger. 

Rapport nl
' 27. rec. 3(6) 

emit' crimille/, art. 491 et 492 

255. La demande est presentee par I'agent de la paix avec 
preavis raisonnable it toute personne pouvant selon lui avoir un 
droit sur la chose saisie ainsi qu'it toute personne designee par 
Ie juge de paix saisi de la demande. 

Nous avons simplement voulu ici faire en sorte que les interesses se voient donner 
I'occasion d'exprimer leur point de vue avant que soient prises les mesures radicales 
prevues a l' article 254. 

Preparation du 
rapport 

256. (1) Un rapport cQnfirmant I'execution de I'ordon
nance et faisant etat de la faISon dont la chose saisie a Ct~ de
truite ou dont iI en a ete dispose est. presente, des que cela est 

265. 11 existe une neUe difference entre Ies motifs justifiant cette mesure et Ies conditions plus rigoureuses 
regissant I'exercice du pouvoir exceptionnel confere a ('agent de la paix de detruire Ia chose qui scIon 
lui presente un danger imminent et grave pour Ia sante ou la securite publiques. ou d'en disposer autre
ment. Voir I' article 257. 
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~--- ---------------------------

Depot 

Pouvoir de 
['agent de la pail<. 

COMMENTAIRE 

materiellement possible, it un juge de paix du district judiciaire 
00 I'ordonnunce a etc rendue. 

(2) Le juge de paix fait deposer Ie rapport aupres du gref
fier du district judiciaire ou Ie proces-verbal de saisie a ete de
pose. 

SECTION VII 
CHOSES PRESENTANT 

UN DANGER IMMINENT ET GRAVE 

257. L'agent de la paix qui croit, pour des motifs raison
nables, qu'une chose saisie prcsente un danger imminent et 
gravc pour la sante ou la securite publiques peut la detruire ou 
en disposer autrement. 

Rapport nO 27, ree. 3(6) 

L'article 257 conrere a l'agent de la paix le pOllvoir, exceptionnel, de detruire dans 
certaines circonstances des choses qui ont ete saisies. Les articles 258 ef 259, dont les 
exigences sont rigoureuses, J'obJigent a rendre compte de ses actes lorsqu'i! s'est pre
valu de ce pouvoir. 

En cas de «danger imminent et grave», nous estimons que la securite du public doit 
l'emporter sur la protection des droits reels. Car de toute evidence, l'agent doit a ce 
moment-Ia passer immediatement a l'action. Le delai necessaire a I'obtention d'une 
autorisation judiciaire prealable ou a une revision judiciaire est un luxe qu'on ne peut 
se payer dans ce genre de situation. 

La destruction d'une chose saisie effectuee en vertu de I'article 257 cause necessai
rement un prejudice aux personnes qui ont un droit sur cette chose. Dans cette perspec
tive, l'agent de la paix qui ferait preuve de negligence ou agirait de maniere 
r:>prehensible s'exposerait a des poursuites en dommages-~nterets. II y a donc lieu d'exi
ger qu'il «croi(e] pour des motifs raisonnables [que la] chose sf!isie presente un danger 
imminent et grave pour la sante et la securite publiques», non seulement pour empecher 
la destruction inutile de biens, mills aussi pour se proteger lui-meme. 

A vis et rapport 258. Apres avoir detruit la chose ou en a voir dispose, 
l'agent de la paix : 

a) d'une part, transmet un avis au saisi et a toute autre 
personne qui lui parait avoir un droit de propriete sur la 
chose saisie ou avoir droit it sa possession; 

b) d'autre part, rcdige un rapport con tenant une descrip
tion de la chose saisie, les motifs pour lesquels eUe a ete 
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Presentation du 
rapport 

Depot 

Restitution 

COMMENTAIRE 

detruite ou iI en a ete dispose, ainsi que la fa«ron dont 
1'0peratiOll a ete effectuee. 

259. (1) Le rapport est preselltC, des que cela est materiel
lement possible, it un juge de paix du district judiciaire oil Ie 
proces-verbal de saisie a ete depose. 

(2) Le rapport est depose avec Ie proces-verbal de saisie. 

SECTION vm: 
ORDONNANCE DE RESTITUTION 

260. Le juge de paix saisi d 'une demande it cet effet or
donne la restitution au demandeur de toute chose saisie ou du 
produit de la vente de celle-ci s'iI est convaincu que les condi
tions suivantes sont reunies : 

a) Ie droit it la possession de Ia chose ou du produit de la 
vente n'est pas conteste; 

b) la possession du demandeur serait legitime; 

c) la loi ne prevoit pas la confiscation de la chose ni du 
produit de la vente; 

d) la retention de la chose ou du produit de la vente n'est 
pas mkeJsaire ni utile aux fins de quelque enquete ou pro
cedure. 

Rapport nO 27, rec. 9 et 12 
Code crimillel, par. 490(5), (9), (II), 491(2) et (3) 

Le mecanisme de restitution prevll dans Ie regime propose ici vise a permettre la 
prise en consideration d'interets parfois contradictoires, au moyen d'une procedure sim
ple a laquelle on puisse avoir recours en tout temps apres la saisie. Ainsi, par une sellie 
et meme procedure, il sera possible de statuer sur toute pretention a la possession de la 
chose saisie ou du produit de la vente, et d'ordonner sans delai la restitution si eUe est 
justifiee, t(\,lt en protegeant dans Ia mesure du possible I'interet public comme les inte
rets individuels. 

II faut en cette matiere tenir compte de trois interets fondamentaux. Premierement, 
l'efficacite de I'administration de la justice exige que les autorites disposent de pouvoirs 
adequats pour retenir et preserver les choses saisies tant que cela est raisonnablement 
necessaire aux fins d'une enquete criminelle, de la production en preuve ou d'une even
tuelle confiscation lorsqu'elle est prevue par In loi (ce dernier cas vise egalement Ie 
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produit de Ia vente). Au depart, cet interet public prime I'interet individuel des per
sonnes qui souhaiteraient n!CUperer leurs biens266

• 

D~uxiemement, les pen;onnes dont les biens ont ete saisis ont de toute evidence 
interet a ne pas etre privees de Ia jouissance et de l'utilisation de ceux-ci. Mais cet 
interet est dans bien des cas incompatible avec Ie premier. 

Troisiemement, les victimes (dont les biens ant pu etre saisis aupres du presume 
auteur du crime) voudront recuperer leurs chases Ie plus vite possible. Mais il faut ici 
encore tenir compte de la necessite de faire en sorte que Ie delinquant puisse etre effi
cacement poursuivi. 

L'actuel paragraphe 490(9) du Code crimillel dispose que Ie juge ou Ie juge de 
paix peut ordonner la restitution des choses a la personne entre les mains de qui eUes 
ont ete saisies s'jj est convaincu, d'une part, «que Ies periodes de detention prevues aux 
paragraphes (1) a (3) [ ... J sont terminees et que des procedures a l'oceasion desquelles 
la chose detenue peut etre requise n'ont pas ete engagees au, si ces peri odes ne sont pas 
t.erminees, que la detention de la chose saisie ne sera pas requise pour quelque fin men
tionnee au paragraphe (1) ou (4)>> et, d'autre part, que «Ia possession de cette chose par 
la personne entre les mains de qui elle a ete saisie» est legale. Le paragraphe 490(9) 
autorise aussi Ie juge au Ie juge de paix, «en cas d'illegalite de la possession de cette 
chose par la personne entre les mains de qui eUe a ete saisie», a «ardonner qu'elle soit 
retournee au proprietaire legitime ou a la personne ayant droit a la possession de cette 
chose, lorsqu'ils sont connus». Et, «en cas d'illegalite de la possession de cette chose 
par la personne entre les mains de qui elle a ete saisie, ou lorsque ne sont pas connus 
Ie proprietaire legitime ni Ia personne ayant droit a Iu possession de cette chose, Ie juge 
peut en outre ordonner qu'eHe soit confisquee au profit de Sa Majeste». 

Si Ie demandeur n'est pas Ie saisi et que les conditions enoncees ci-dessus (a quel
ques differences pres) soient reunies, Ia restitution de Ia chose a cette personne pe'lt etre 
ordonnee en vertu du paragraphe 490(11). Par aiJIeurs, 5i la chose saisie a, conforme
ment au paragraphe 490(9), deja ete «confisquee, vendue au qu'i! en [ait] ete autrement 
dispose de sorte qu'elle ne peut etre rendue all demandeur», Ie juge ou Ie juge de paix 
peut ordonner en vertu de i'alinea 490( 11)d) que «Ie produit de Ia vente ou la valeur 
de Ia chose saisie soit remis au demandeur». On trouve des procedures similaires dans 
d'autres textes, avec quelques differences au niveau des details267

• 

L'article 260 reprend en gros les regles actuelles, en les simplifiant. 

266. Lorsqu'il s'agit de biens dont la possession est interdite, la confiscation au profit de I'Etat peut l'empor
ler pour des motifs d'interet public sur la de man de de restitution, me me lorsque I'on n'a plus besoin de 
ces biens aux fins de preuve ou d'enquete. 

267. Sui-ant Ie paragraphe 15(2) de la Lai slir les Sttlpejillllis ainsi que les paragraphes 43(2) et 51( I) de la 
Lai sur les aliments et draglles, par exemple, Ie tribunal peut ordonner la restitution immediate de cer
tains biens s'il «est c(lnvaincu [ ... 1 que Ie demandeur a droit 11 la possession de I'objet suisi et que 
celui-ci n'est pas susceptible de servir de preuve·). Voir Fleming c. La Reine, [19861 I R.C.S. 415. Pur 
ailleurs, Ie paragraphe 16(2) de 1a Lai slIr les stllpejiants contienl une disposition singuliere prevoyant 
la confiscation it titre de sanction de tout «moyen de transport saisi sous Ie regime de I'article II et dont 
il a ete prouve qu'il a servi ou donne liLu» 11 la perpetration de certaines infractions prt!vues par la loi. 
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Meme dans Ie cas ou la retention serait necessaire au depart, la restitution pOLma 
etre ordonnee ultelieurement si les formalites prevues a la section IX du present chapi
tre sont remplies. Les dispositions de cette section permettent en effet de produire en 
preuve des photographies ou d'autres representations de la chose saisie, plutot que la 
chose elle-meme, a des fins d'identification. Cette possibilite n'a ete ad mise sans re
serve que tres recemment dans Ie Code crimilleP68. 

A l'heure actuelle, la demande de restitution faite en vertu de l'artic1e 490 du Code 
criminel peut etre adressee a divers fonctionnaires judiciaires, selon les circonstances. 
Dans cel1ains cas il peut n'exister aucun lien logique entre la chose saisie ou l'endroit 
ou elle se trouve au moment de la demande, d'une part, et d'autre part la personne 
appelee a statueI' sur cette demande. Ainsi, Ie paragraphe 15(1) de Ia Loi sur les stupe
fiants et Ie paragraphe 43(1) de la Loi Sllr les aliments et drogues prevoient que les 
demandes doivent etre presentees «a un juge de la cour provinciale ayant competence 
dans Ie territoire Oll la saisie a ete faite». Or, cette regIe s'applique me me lorsque Jes 
choses saisies se trouvent depuis longtemps dans un autre ressort, par exemple a la suite 
du choix exerce par I'accuse quant au lieu du proces. 

L'article 260 etablit c1airement et sim~lement que toutes Ies demandes de restitu
tion peuvent etre presentees a un juge de paix (Ie juge exen;:ant d'office, selon I'arti
cle 2, toutes les attributions du juge de paix). Suivant Ie regime de juridiction 
crimineIIe unifiee propose par la Commission (document de travail nO 59), les choses 
saisies all cours d'enquetes criminelles releveront de la C0mpetence d'un meme tribunal 
tout au long des procedures, ce qui permettra d'eviter les difficultes administratives sus
ceptibles de surgir en ce moment du fait qu'Llne autorite judiciaire peut rendre une or
donnance de restitution a l'egard de choses saisies ne relevant aucunement d'elle. Par 
aiIleurs, l'article 214 donne une grande latitude quant au choix du lieu ou la demande 
est presentee269

• D'une maniere genera Ie, les dispositions de la section I du chapitre III 
visent a ce que to utes Ies demandes presentees sous Ie regime de la presente partie 
soient entendues a I'endroit qui est Ie plus commode pour toutes les parties. 

Demanc!eur 

COMMENT AIRE 

261. La demande peut etre presentee par toute personne 
qui pretend avoir un droit de propriete sur la chose saisie ou Ie 
produit de la vente, 0<1 avoir droit it sa possession. 

Rapport nO 27, ree. 7 
Code crimillel, par. 490(7) et (10) 

Les demandes presentees par les personnes qui avaient Ia possession des choses au 
moment de Ia saisie et par celles qui pretendent avoir un droit de propriete ou de pos
session sur ces choses sont en ce moment regies par des dispositions distinctes (les 

268. Loi modijiallf Ie Code crimillei (victimes d'actes crimillels), L.C. 1988, ch. 30, art. 2; celie disposition 
se trouve maintenant a I'article 491.2 du Code crimillel. 

269. La demande peut etre presentee dans Ie district judiciaire ou a ete depo~e Ie proces-verbal de saisie, 
dans celui ou la chose a ete placee sous garde ou dans celui ou a ete portee I'accusation en rapport avec 
laqueJle la chose est retenue. 
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paragraphes 490(7) et (10) du Code criminel). Celles-ci sont pourtant identiques pour 
l'essentiel quant aux elements et aux interets devant etre pris en consideration. En 
outre, d'autres procedures de restitution encore plus complexes sont prevues par la Loi 
sur les stupejiants et la Loi sur les aliments et drogues, bien que I'objectif fondamental 
et les criteres a appliquer soient encore ici semblables. 

Nous avons donc cherche, en redigeant l'artic1e 261, a simplifier Ie droit applicable 
en la matiere. 

Preavis 

COMMENTAIRE 

262. Le demandeur donne un preavis de huit jours francs 
au poursuivant, a l'accuse, a toute personne qui, a sa eonnais
sanee, pourrait avoir un droit de propriete sur la chose saisie 
ou avoir droit it sa possession, de meme qu'a toute autre per
sonne designee par Ie juge de paix. 

Rapport nO 27, ree. 8 
Code crimine/, par. 490(7) et (l0) 

Les dispositions regissant actuellement les delais et les avis pour les demandes de 
restitution presentees en vertu rie l'artic1e 490 du Code crilllinel se caracterisent par une 
complexite et une confusion inutiles. «Lorsque, en tout temps avant I'expiration des 
periodes de detention prevues aux paragraphes (1) a (3) [ ... J, Ie poursuivant decide 
que la detention de la chose saisie n'est plus requise aux fins visees au paragraphe (1) 
ou (4)>>, il doit presenter une de man de en conformite avec Ie paragraphe 490(5). «Lors
que les periodes de detention prevues aux paragraphes (1) a (3) [ ... ] sont terminees et 
qu'aucune procedure pour laquelle la chose saisie aurait pu etre requise n'a ete enga
gee», Ie poursuivant doit presenter une demande en vettu du paragraphe 490(6). Or, 
aucune de ces dispositions ne fixe de delai pour la remise d'un avis aux interesses. Le 
saisi peut presenter une demande «en donn ant un avis de trois jours francs au procureur 
general» apres l'expiration de la periode de retention (par. 490(7»; mais il peut aussi 
Ie faire plus tot, si I.~ prolongation de la dercntion est susceptible de causer un prejudice 
serieux (par. 490(8». Par ailleurs, une personne autre que Ie saisi peut suivant Ie para
graphe 490(10) presenter «d'une maniere sommaire» une demande de restitution «en 
tout temps, apres avis de trois jours francs au procureur general et a la personne qui, au 
moment de la saisie, en avait Ja possession». D' autres lois prescrivent des modalites 
differentes27o

• 

Les regles proposees ici sont plus simples. En vertu de I'article 262, la demande de 
restitution peut etre presentee en tout temps, moyennant preavis aux personnes y desi
gnees. L'article 5 du present code permet l'abregement du delai avec Ie consentement 
du destinataire ou encore suivant 1'0rj~"i\l1ance rendue par un juge de paix. Le delai fixe 
dans la presente disposition est de huit jours francs; c'est que Ie demandeur est tenll 

270. Suivant le paragraphe 43(1) de 1a La; sur Ies aliments et drogues, une demande peut etre presentee par 
«toute personne [ ... J, dans un de1ai de deux mois apres la date de eette saisie, moyennant avis pfl!ala
hie donne a la Couronne de la maniere prescrite par les reglements»; la Lai sur les swpejiallls com porte 
une disposition semblable (par. 15(1 ». 
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d'aviser, en particulier, toute personne qui a sa connaissance a un droit de proprietc sur 
la chose visee ou a droit a sa possession. Pur ailleurs, Ia presence de ces personnes peut 
rendre l'audition plus longue et plus compIexe qu'elle ne Ie serait autrement. 

Renseignements 
supplementaires 

Conditions 

COMMENTAIRE 

263. Outre Ies renseignements exiges par les alineas 
215(1)a) a It), la demande indique Ia nature du droit du deman
deur sur la chose saisie. 

264. Le juge de paix peut assortir I'ordonnance de restitu
tion des conditions qu'it estime necessaires pour assurer Ia pro
tection et Ia conservation de Ia chose saisie aux fins de queIque 
enquete ou procedure; il peut notamment exiger du demandeur 
qu'il remette la chose a Ia demande de Ia cour. 

Rapport nO 27, rec. 10(3) 

Le paragraphe 490(16) du Code criminel donne a l'heure actuelle au juge Ia possi
biIite de fixer, dans I'ordonnance donnant a une personne acces a la chose saisie, des 
conditions visant a la sauvegarde et a la preservation de celle-ci. Mais aucun pouvoir 
sembI able n' est confere pour l' ordonnance de restitution. L' article 264 de notre code 
comble cette Iacune : il perrnet au juge de paix de \'assortir de conditions propres a 
assurer la protection et Ia conservation de la chose saisie. Nous avons voulu ici realiser 
un meilleur equilibre entre Ies interets de l'Etat en tant que poursuivant et Ie droit a 
l'utilisation ou a Ia jouissance de la chose par Ie possesseur legitime. 

Effet de 
I' ordonnance de 
restitution 

COMMENT AIRE 

265. L'ordonnance de restitution ne porte atteinte it aucun 
droit de propriete sur Ia chose saisie ou Ie produit de Ia vente 
de celle-ci, ni au droit it Ia possession de Pun ou de I'autre. 

Rapport nO 27, ree. 13 

L'articIe 265 est une disposition nouvelle. Elle declare clairement que I'ordonnance 
de restitution consiste simplement dans Ia remise de Ia chose saisie (ou du produit de 
sa vente) a une personne qui a droit a Ia possession de celle-ci, pourvu que ce droit ne 
soit pas conteste. ElIe ne constitue en aucun cas une decision concluante relativement 
aux droits de propriete ou de p0ssession. En cas de litige quant au droit de possession 
au moment de l'audition de Ia demande de restitution, Ie gardien conserve Ia chose ou 
Ie produit de Ia vente jusqu'a ce que I'on puisse determiner, en conformite avec les 
dispositions des articles 278 a 282, Ia fa90n dont iI convient d'en disposer. De l'avis de 
Ia Commission, c'est devant Ies juridictions civiles et non a Ia faveur de procedures 
penales qu'il convient de trancher Ies litiges portant sur Ie droit de possession. Le re
gime propose est conforme a cette idee. 
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Photographie 

Admissibilite 

COMMENTAIRE 

SECTION IX 
REPRODUCTION DES CHOSES SAISIES 

266. (1) L'agent de la paix peut faire photographier toute 
chose saisie. 

(2) La photographie d'une chose saisie, accompagnee du 
certificat decrit au paragraphe 268(1), est admissible en preuve 
pour identifier la chose et a, a ceUe fin et sauf preuve 
contraire, la meme force probante que la chose. 

Rapport nO 27. fee. II 
Cnde criminel, par. 491.2(1) el (2) 

Les dispositions de la pn!sente section repondent a trois objectifs principaux 
(1) faciliter la restitution rapide des choses saisies lorsque la poursuite peut preserver 
leur valeur probante sans avoir ales retenir; (2) faciliter la tache de la police et des 
tribunaux, sur les plans de l'administration et de la surveillance, lorsqu'il faut entrepo
ser de grandes quantites d'objets saisis; (3) encourager l'utilisation de solutions de re
change pour la production des elements de preuve en matiere penale et favoriser leur 
acceptation. 

Le Code criminel actuel permet, aux paragraphes 490(13) et (14), la realisation et 
l'utilisation en preuve de copies d'un document, lorsque celui-ci est remis «ou lorsqu'il 
est ordonne qu'[il] soit remis ou confisque ou qu'i! en so it autrement dispose en vertu 
du paragraphe (1), (9) ou (11 )>>. Dans une modification recente, I' article 491.2271

, Ie 
legislateur, retenant une suggestion de la Commission, a elargi la portee de cette regie 
de farron a permettre la prise et la conservation de photographies «des biens [ ... ] 
confisques ou dont il doit etre dispose en conformite avec les articles 489.1 ou 490 et 
qui normalement devraient etre deposes a une enquete pn!liminaire, a un proces ou dans 
d'autres procedures engagees a i'egard [de certaines infractions]», et confirme l'admis
sibilite en preuve de telles photographies. La disposition proposee ici repond au meme 
objectif que cette modification recente, mais comporte des ameliorations importantes. 

Aux termes du paragraphe 491.2(2), la photographie est, a toutes fins utiles, reve
tue de «Ia meme force probante que les biens photographies auraient eue s'i1s avaient 
ete deposes en preuve de la farron normale.» Redigee en termes larges, cette disposition 
est susceptible de s'averer commode dans Ie cas ou I'on peut reproduire clairement, par 
photograph ie, les renseignements contenus dans des documents; ou encore, dans celui 
ou 1'0n peut enregistrer au moyen de photographies les caracteristiques visuelles d'une 
chose, avec suffisamment de details pour que celle-ci puisse etre adequatement identi
fiee a partir de la photographie. Mais il en va autrement s'il est impossible de verifier 
la valeur probante d'une chose sans l'examiner ou y toucher. Par exemple, Ie poids 
d'un outil que l'on pretend destine au cambriolage peut presenter un gmnd interet sur 

271. II en a ele fait etat dans Ie commenlaire accompagnant I'article 260. 
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le plan de la preuve si l'accuse affinne ne pas etre suffisamment robuste pour Ie trans
porter ou Ie manier. Or, Ia photographie de I'objet ne permettrait de tirer aucune 
conclusion a cet egard. 

L'admissibilite et la force probante d'une photographie certifiee sont, dans la dis
position prop osee, enoncees en termes plus precis et plus etroits que dans Ie Code ac
tue!. En effet, Ia photographie ne serait admissible en preuve que pour identifier la 
chose saisie, sa valeur probante se limitant a cet aspect. En outre, la force probante 
attribuee a la photographie pourrait, en vertu de cette regie, se trouver affaiblie en cas 
de preuve contraire. 

Renseignement 
copie 

Admissibilite 

COMMENTAlRE 

267. (1) L'agent de la paix peut faire fa ire une copie de 
tout renseignement tontenu dans une chose saisie. 

(2) La copie du renseignement, accompagnee du certiflcat 
decrit au paragraphE,> 268(1), est admissible en preuve et a, sauf 
preuve contraire, la meme force probante que Ie renseigne
ment. 

Cette disposition est Ie complement de l'article 266. Celui-ci pennet a l'agent de la 
paix de faire faire une photographie d'une chose saisie (un televiseur par ex em pIe), 
tandis que Ie present article l'autorise a faire faire une copie de tout renseignement 
contenu dans une chose saisie (par exemple, en copiant sur une disquette l'information 
contenue dans un ordinateur). 

Certificat 

Affida.vit db 
l'agent de la paix 
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268. (1) Est admissible en preuve et, sauf preuve con
traire, fait foi de son contenu sans qu'i1 soit necessaire de prou
ver I'authenticite de la signature qui y apparait, Ie certiflcat 
attestant ce qui suit: 

a) Ie signataire a fait la copie ou pris la photographie en 
vertu des dispositions de la presente section; 

b) Ie signata ire est un agent de la paix ou a agi SOliS la 
direction d'un agent de la paix; 

c) selon Ie cas, la copie est conforme ou la photographie 
represente bien la chose saisie. 

(2) Est admissible en preuve et, sauf preuve contraire, fait 
foi de son contenu sans qu'i1 soit necessaire de prouver I'au
thenticite de la signature qui y apparait ni la qualite officielle 
du signataire, l'affidavit de I'agent de la paLx attestant ce qui 
suit: 

a) iI a saisi une chose qui a ete placee sous sa garde au 
moment de la saisie jusqu'a ce qu'une copie des renseigne-



lnterrogatoire sur 
Ie certificat 

COMMENTAIRE 

ments y contenus soit faite ou qu'une photographie en soit 
prise; 

b) ni la chose ni les renseignements n'ont ete modifies 
avant que la copie soit faite ou que la photographie soit 
prise; 

(3) La COUI' peut ordonner it la personne qui para'it avoir 
signe un certificat ou un affidavit de se presenter devant eUe 
pour etre interrogee ou contre-interrogee sur Ie contenu du 
certiticat ou de ['affidavit. 

Rapport nO 27, rec. I ) 
Code criminel, par. 491.2 (3), (4) et (6) 

Cette disposition reprend l' essentiel des regles enoncees aux paragraphes 49l.2(3) 
a (6) du Code crimillel, avec de legeres differences sur Ie plan de la redaction et de 
l' agencement. 

Preavis de 
production d'une 
copie ou d'une 
photographie 

Regie gem!rale 

COMMENTAIRE 

269. A moins que la cour n'en decide autrement, les co
pies, photographies, certificats ou affidavits ne sont admissibles 
en preuve que si, avant les procedures, Ie poursuivant a donne 
it l'accuse un preavis raisonnable de son intention de les pro
duire, accompagne d'uDe copie du document. 

Code crilllillel, par. 491.2(5) 

SECTION X 
FIN DE LA RETENTION ET DISPOSITION 

1. Duree legale de la retention 

270. La chose saisie, de meme que Ie produit de la vente 
de celle-d, peut etre placee SOliS garde pendant quatre-vingt
dix jours it compter de la date de Ia saisie. 

Le paragraphe 490(2) du Code criminel, relatif aux choses retenues en conformite 
avec 1'alinea 490(1)b), fixe a trois mois a compter de 1a date de 1a 5aisie 1a duree maxi
mum de la periode initiale de retention. Le juge de paix peut ordonner 1a prolongation 
de celle-ci 5i des procedures au cours desquelles 1a chose est requise ont ete intentees 
avant l'expiration de cette periode, ou encore si, it la suite d'une demande faite avant 
l'expiration, il est convaincu que, «compte tenu de 1a nature de l'enquete», la prolonga
tion est justifiee. 
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Le paragraphe 490(3) prevoit pour sa part que plusieurs prolongations successives 
peuvent etre accordees en confonnite avec les dispositions de I'alinea 490(2)a). La du
ree totale de retention ne peut toutefois depasser un an a compter de la saisie, a moins 
que, avant I'expiration de cette an nee, «un juge d'une cour superieure de juridiction 
criminelle ou un juge vise a l'article 552» n'en decide autrement, s'il est convaincu, a 
la suite d'une demande, que «compte tenu de la nature complexe de I'enquete, la pro
longation de sa detention pendant une peri ode specifiee est justifiee» (al. 490(3)a»; ou 
encore, a moins que «des procedures [n'aientl etc engagees au cours desquelles la 
chose detenue peut etre requise» (al. 490(3)b». 

Si, avant l'expiration de la peri ode de retention, Ie poursuivant decide que la pro
longation n'est pas necessaire, il est tenu en vertu de I'actuel paragraphe 490(5) d'en
gager des procedures de restitution. 

Les articles 270 et 271 n'entralnent pas de changements essentiels quant aux motifs 
pour lesquels la retention ou la prolongation peut etre ordonnee, mais ils enoncent les 
regles en des termes plus simples. Par ailleurs, un delai de trois mois a compteI' de la 
saisie (avec possibilite de prolongation lorsque c'est opportun) nous parait raisonnable 
et adequat dans la plupart des cas pour que les autorites puissent decider de I'opportu
nite d'intenter des poursuites criminelles. Et d'un autre cote, ce delai (de quatre-vingt
dix jours, plus precisement) n'entraine pas de privation abusive pour Ie citoyen 
soucieux de cooperer a I'administration de la justice. 

Prolongation 

COMMENTAIRE 

271. La retention de la chose saisie ou du produit de la 
vente peut etre prolongee : 

a) soit, dans les quatre-vingt-dix jours qui suivent la saisie, 
dans Pun des cas suivants : 

(i) des procedures dans lesqueJles la production en 
preuve de la chose saisie peut etre necessaire, ou qui 
peuvent entrainer la confiscation de la chose ou du pro
duit de la vente en conformite avec !a loi, ont ete enga
gees, 
(ii) une demande de prolongation de la duree de la 
retention a ete presentee; 

b) soit, avant I'expiration d'une periode de retention pro
longee, lorsque des procedures ont etC intenh~es ou une 
autre demande de prolongation a ete presentee. 

II est manifestement souhaitable que les autorites soient periodiquement tenues de 
justifier la prolongation de la retention des choses saisies. Lorsque cette prolongation 
s'avere veritablement necessaire, c!lp' doit etre accordee. Nous avons toutefois supprimc 
la disposition - curieusement fonnulee - du Code criminel qui prevoit, en ce qui 
concerne les prolongations, une duree totale maximale d'un an, mais a laquelle il peut 
de toute fa~on etre deroge (voir Ie paragraphe 490(3». Quant a l'alinea 271b), il 
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reprend par ailleurs une regIe eXAstante; on y enonce explicitement que toute prolonga
tion doit etre accordee avant l'expiration de la peri ode de retention. 

Retention aprcs 
la conclusion des 
procedures 

COMMENTAIRE 

272. La chose saisie, de meme que Ie produit de In vente 
de celle-ci, peut etre placee sous garde pour une dUf"ee maxi
male de trente jours apres la conclusion de toutes les proce
dures a l'egard desquelles elle etait retenue. 

Rapport nO 27, rec. 5( I), (2) et (3) 
lode ('rimine/, par. 490(2), (3) et (12) 

L'appel elant possible, l'article 272 dispose que la chose saisie (ou Ie produit de la 
vente) peut etre gardee pendant une peri ode de trente jours apres la conclusion de 
toutes les procedures criminelles a regard desquelles elle etait retenue aux fins d'en
quete ou de preuve. 

Demande du 
poursuivant 

Demande d'uJI 
tiers 

COMMENTAIRE 

2. Demande de prolongation de fa retention 

273. (1) A la demande du poursuivant, Ie juge de paix 
peut ordonner la prolongation de la retention pour des pe
riodes supplementaires ne depassant pas quatre-vingt-dix jours 
chacune, s'iJ est convaincu que la retention de la chose saisie ou 
du produit de la vente de celle-ci doit etre prolongee, eu egard 
a la complexite de I'enquete. 

(2) A la demande d'une personne ayant un interet dam; 
une chose saisie, Ie juge de paix peut ordonner la prolc;lgation 
de la retention pour des periodes supplementaires ne depassant 
pas quatre-vingt-dix jours chacune, s'il est convaincu que la re
tention de la chose est necessaire pour en assurer la conserva
tion aux fins de preuve. 

Rapport nO 27, rec. 5(2) 
Code ('riminel. al. 490(2)a) et 490(3)(/) 

Cet article indique qui peut demander la prolongation de In retention et pour quels 
motifs elle est susceptible d'etre accordee (ceux-ci varient selon que la demande emane 
du poursuivant ou d'une autre personne). Habituellement, c'est Ie poursuivant qui sou
haitera faire prolonger la retention, l'enquete s'averant complexe et par consequent lon
gue (voir Ie paragraphe 273(1». Mais Ia demande peut aussi etre faite, en vertu du 
paragraphe 273(2), par d'autres personnes pour qui la valeur probante de la chose saisie 
presente un interet. II pourra s'agir par exemple de I'accuse ou du coaccuse qui, desi
reux d'utiliser cette preuve dans la meme procedure ou dans une autre, souhaite faire 
prolonger la duree de la retention. 
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Preavis 

COMMENTAIRE 

274. I.e demandeur donne un preavis de trois jours francs 
it toute personne qui, a sa connaissance, pourrait avoir un droit 
de propriete sur la chose saisie ou Ie produit de la vente de 
celle-ci, ou avoir droit it la possession de I'un ou de I'autre. II 
Ie donne aussi au poursuivant de meme qu'a toute autre per
sonne designee par Ie juge de paix. 

Rapport nO 27, rec. 5(2) 
Code crimillel. par. 490(2) et (3) 

A l'heure actuelle, les demandes de prolongation doivent normalement etre prece
dees d'un preavis aux parties interessees. Ce principe est repris au present article. Sui
vant les alineas 490(2)a) et (3)a) du Code actuel, seule doit etre ainsi avisee «Ia 
personne qui, au moment de la saisie, avait la possession de la chose detenue»; or, iI 
peut arriver que cette personne n'ait plus de droit reel sur cette chose apres la saisie. 
La designation precise, a l'article 274 de notre code, des personnes a qui Ie preavis doit 
etre donne repond au souci d'empecher dans la mesure du possible les prolongations 
inutiles. II s'agit des personnes les plus susceptibles d'avoir interet a ce qu'il soit rapi
dement dispose des choses saisies. II y a lieu de presumer qu'eUes derendront vigoureu
sement leur point de vue lorsqu'une demande sera presentee pour faire prolonger la 
retention de la chose saisie. 

Pouvoir du 
poursuivant 

COMMENT AIRE 

3. Remise des choses saisies 

275. Le poursuivant peut faire remettre la chose saisie ou 
Ie produit de la vente de celle-ci it la personne qui para'it avoir 
droit a sa possession si les conditions suivantes sont reunies : 

a) la periode de retention autorisee est expiree, ou encore 
la chose ou Ie pr.oduit de la vente n'est plus utile; 

b) it la connaissance du poursuivant, Ie droit it la posses
sion de la chose ou du produit de la vente n'est pas con
teste; 

c) la loi ne prevoit pas la confiscation de la chose saisie ni 
du produit de la vente. 

A l'expiration de la peri ode de retention, Ie poursuivant a I'obligation, selon les 
regles actuelles, de presenter ce qui constitue en fait une demande de restitution - iI 
est egalement astreint a cette formalite s'il conclut auparavant que la retention n'est 
plus neceSSaire272. Les articles 275 a 277 instituent une procedure simple et efficace, qui 
permet au poursuivant de faire restituer, sans necessite de tenir une audience, ]a chose 

272. Voir Ies paragraphes 490(5) et (6) du Code crimillel. 
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ou Ie produit de Ia vente a Ia personne qui, a sa connaissance, a legalement droit a sa 
possession. pourYu que ce droit ne soit pas conteste a sa connaissance et que la loi ne 
prevoie pas la confiscation de ce qui est ainsi remis. 

Avis 

Remi8e 

Obligation du 
poursuivant 

COMMENTAIRE 

276. Le poursuivant qui entl.'ud faire remettre la chose sai
sie ou Ie produit de la vente en avise par ecrit Ie gardien et 
depose une copie de l'avis aupres du gretlier du district judi
ciaire ou Ie pl'oces-verbal de saisie a etc depose. 

277. Le gardien remet la chose saisie ou Ie produit de la 
vente des que cela est materieHement possible apres reception 
de l'avis. 

Ruppon nO 27. Tee. 5( I), (3) et 6(2) 
Code crill/illel, par. 490(5) et (6) 

4. Ordonnance de disposition 

278. Lorsque Ie poursuivant ne fait pas remettre une chose 
saisie ni Ie produit de la vente de celle-ci it l'expiration de la 
periode de retention autorisee, ou lorsque la chose ou Ie pro
duit de la vente n'est plus utile, iI demande, des que cela est 
materiellement possibles une ordonnance de disposition. 

Les articles 278 a 282 etablissent la procedure a suivre par Ie poursuivant lorsqu'il 
ne prend pas les mesures prevues a l'article 275. Dans ce cas, il doit demander au juge 
de paix une ordonnance de disposition de la chose saisie ou du produit de la vente, en 
donnant a toutes les parties interessees Ie preavis exige a l'article 279. 

Preavis 

Renseignements 
supplementaires 

279. Le poursuivant donne un preavis de huit jours francs 
au gardien, it l'accuse, it toute personne qui, it sa connaissance, 
pourrait avoir un droit de propriete sur la chose saisie ou Ie 
produit de la vente, ou avoir droit it sa possession, de meme 
qu'a toute autre personne designee par Ie juge de paix. 

280. Outre les renseignements exiges par les alineas 
21S(1)a) a h), la demande indique : 

a) que la periode de retention autorisee est expiree, ou que 
la chose saisie ou Ie produit de la vente n'est plus utile; 

b) Ie cas echeant, la date a laquelle expirait la pcriode de 
retention autorisee; 
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P ",voir du juge 
de paix 

COMMENTAlRE 

c) Ie cas echeant, que la loi prevoit la confiscation de la 
chose saisie ou du produit de la vente. 

281. Le juge de paix ordonne qu'il soit dispose de la chose 
ou du produit de la vente de l'une des fa~ons suivantes : 

a) la chose ou Ie produit de la vente est rendu a son pos
sesseur legitime si Ie droit a la possession n'est pas con
teste; 

b) si Ie droit it la possession de la chose ou du produit de 
la vente est conteste mais qu'aucune procedure civile n'ait 
ete in ten tee a cet egard, la chose ou Ie produit de la vente 
est rem is au saisi s'il peut legitimement en avoir la posses
sion; 

c) la chose ou Ie produit de la vente est place so us la garde 
du tribunal devant lequel ont ete intentees des procedures 
civiles relativement au droit a la possession de la chose ou 
du produit de la vente; 

If) la chose ou Ie produit de la vente est confisque au profit 
de Sa Majeste pour qu'il en soit dispose selon les directives 
du procureur general dans I'un ou I'autre des cas sui,
vants : 

(i) I'identite du proprietaire ou possesseur legitime de la 
chose ou du produit de la vente est inconnue !!t personne 
ne s'en pretend Ie proprietaire ou Ie possesseur legitime, 
(ii) Ie droit a la possession de la chose ou du produit de 
la vente est conteste mais aucune procedure civile n'a 
ete intentee it cet egard, et Ie saisi ne peut tegitimement 
en avoir Ia possession, 
(iii) la Ioi prevoit la confiscation de la chose saisie ou du 
produit de la vente, 
(iv) Ie proprietaire ou possesseur legitime de Ia chose ou 
du produit de la vente est introuvable. 

Rapport nO 27, ree, 5( I), (3) et 6(2) 
Code criminel, par, 490(5), (6), (9), art. 491.1 

L'artic1e 281 presente les diverses possibilites qui s'offrent au juge de paix quant a 
la disposition, A l'alinea a), on prevoit la remise de ]a chose ou du produit au posses
seur legitime lorsque son droit n'est I'objet d'aucune contestation. Ainsi, l'on pourra en 
vertu de cette disposition remettre rapidement au proprietaire un televiseur sur Iequel 
son nom est marque. 

Ce n'est pas devant la Cour criminelle qu'il convient de trancher Ies litiges concer
nant des droits reels. Les alineas b) et c) ainsi que Ie sous-aIinea d)(ii) decrivent la 
procedure applicable aux biens dont la possession est contestee. 
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Lorsqu'il y a un litige mais qu'aucune procedure civile n'a ete engagee, l'alinea b) 
exige Ie retabUssement de la situation qui existait avant la saisie. Le juge de paix doit 
ordonner la remise de la chose au s.~isi, pourvu qu' il paraisse avoir droit a la posses
sion. (Les biens saisis aupres d'une personne inculpee de recel ne pourraient etre remis 
a cette derniere en vertu de cette disposition.) Si une procedure civile a ete engagee en 
vue du reglement d'un litige relatif a la propriete ou a la possession de la chose, Ie juge 
de paix doit suivant l'alinea c) ordonner que celle-ci soit confiee au tribunal civil saisi 
de l'affaire. Entin, s'appuyant sur Ie sous-alinea d(ii), il peut ordonner la confiscation 
de la chose si Ie saisi ne peut legitimement en avoir la possession et si, la possession 
de la chose ou du produit de la vente faisant l'objet d'un differend entre d'autres per
sonnes, aucune procedure civile n'a neanmoins ete intentee. Nous avons voulu par cette 
disposition inciter les illteresses a faire valoir leurs droits sur les biens saisis ou Ie pro
duit de la vente. On attend du poursuivant, cela va sans dire, qu'il fasse preuve de 
circonspection et de moderation dans l'exercice du pouvoir que lui confere cette dispo
sition. 

Par ailleurs, les sous-alineas d)(i), (iii) et (iv) autorisent aussi Ie juge de paix a 
ordonner la confiscation de la chose ou du produit de la vente au profit de l'Etat dans 
l'un ou l'autre des cas que voici : Ie proprietaire ou Ie possesseur legitime est introuva
ble; son identite est inconnue; Ia confiscation est prevue par une disposition legislative. 

Chose de valeur 
negligeable 

COMMENTAIRE 

282. Si la chose saisie est de valeur negligeable, Ie juge de 
paix peut oi'donner qu'eUe soit detruite ou qu'i1 en soit dispose 
autrement. 

L'artic1e 282, sans equivalent dans Ie droit actuel, vise a simplifier I'administration 
du regime. II perrnet au juge de paix d'ordonner que la chose soit detruite ou qu'il en 
soit dispose autrement si sa valeur est negligeable. La regie pourrait s'appliquer, par 
exemple, a une bouteille de biere brisee qui, malgre son importance sur Ie plan de la 
preuve, ne presente aucune valeur pour son «proprietaire». Puisque, normalement, nul 
ne demandera la restitution de telles choses et que la confiscation ne pourrait a propre
ment parler etre ordonnee en vertu de l'alinea 281d), no us avons etabli une regie spe
cifique quant a leur disposition. 

Droit d'appel 

CHAPITRE IV 
APPELS 

283. Toute personne lesee par une decision rendue en ver· 
tu de Particle 232 (protection et conservation), des paragraphes 
236(1) (protection et conservation), 243(1) (acd~s it la chose sai· 
sie; copies) ou 243(2) (dispense de paiement des droits), des ar
ticles 254 (choses dangereuses) ou 260 (restitution), ou de 
I'alinea 281d) (confiscation) it I'egard d'une chose saisie peut en 
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COMMENTAIRE 

appeler it une juridiction d'appel dans les trente jours qui 
sui vent la date de la decision. 

Rapport nO 27, rec. 14(1) 
Code crilllinel, par. 490(17) 

Les dispositions actuelles du Code criminel sont exagerement restrictives en ce qui 
a trait au droit d'interjeter appel des decisions rendues au sujet de choses saisies273. 

L'article 283 est fonde sur Ie fait que de nombreuses personnes - et pas seulement Ie 
saisi - sont touchees par la depossession resultant d'une saisie. C'est pourquoi toute 
personne «lesee» est autorisee a se pourvoir contre toute decision qui, rendue en vertu 
de la presente partie, risque de battre en breche les fins de la justice (par exemple, une 
ordonnance de restitution susceptible d'entrainer Ia perte d'elements de preuve) ou de 
compromettre irremediablement les droits de la personne sur ]a chose saisie (comme 
une ordonnance de confiscation qui irait a l'encontre d'un droit de propriete ou de pos
session). 

Garde apres 
ordonnance ou 
pendant I' appel 

COMMENTAIRE 

284. II n'est dispose d'aucune chose saisie, ni du produit 
de la vente de celle-ci, dans les trente jours qui sui vent une or
donnance rendue en vertu d'une disposition mention nee it I'ar
ticle 283, ni pendant I'appel aUaquant cette ordonnance, a 
moins que to utes les personnes ICsees ne renoncent it leur droit 
d'appel par ecrit ou que la chose saisie ne presente un danger 
imminent ou grave pour la sante ou la securite publiques. 

Rapport nO 27, rec. 14(2) 
Code crilllinel, par. 490( 12) 

L'article 284 vise a preserver dans son integralite Ie droit d'appel. II interdit de 
disposer des choses saisies ou du produit de leur vente tant que les decisions les 
concernant n'ont pas force de chose jugee. Contrairement au paragraphe 490(12) du 
Code actueI, cependant, on prevoit clairement ici Ia possibilite d'agir plus rapidement 
dans Ies circonstances enumerees. 

273. Le paragraphe 490(15), par exemple, permet certes de demander l'acces aux choses saisies pour les 
examiner, mais aucune disposition ne prevoit la possibilite d'un appel en cas de refus. Voir R. c. 
Stewart, [1970] 3 C.C.C. 428 (C.A. Sask.). 
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PARTIE VII 
LES PRIVILEGES EN MATIERE DE SAISIE 

Textes aI' origine de la partie VII 

PUBLICATIONS DE LA CRD 

Les fOl/illes, les perquisifions ef les saisies, Rapport n° 24 (1984) 

La faron de disposer des chases saisies, Rapport n° 27 (1986) 

PailI' line COl/r criminelle l/nijiee, Document de travail n° 59 (1989) 

LEGISLATION 

Code criminel, art. 488.1 
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OBSERVATIONS PRELIMINAIRES 

On trouve a l'article 53 de la partie II (Les jOllilles. les perqllisitions et les saisies) 
la procedure· a suivre a l'egard des chases au des renseignements vises par line opposi
tion fondee sur un privilege et que des agents s'appretent a exaininer, a photographier, 
a saisir (dans Ie cas de choses), ou dont ils veulent faire des copies. Les dispositions de 
la pn!sente partie etablissent les regles applicables une fois que les choses ont ete mises 
so us scelles - ou qu'a ete retiree a quiconque la possibilite d'en disposer - et placees 
sous garde selon les modalites prevues a I'article 53. 

On comprendra mieux ces dispositions en les lisant a la lumiere de l'evolution des 
regles actuellement en vigueur et des rHormes preconisees par la Commission. II 
convient aussi de tenir compte de dispositions connexes figurant dans d'autres parties 
du present code. 

Le Code criminel renferme des regles speciales concernant les choses faisant 
I'objet d'une opposition fondee sur un privilege. Ainsi, I'adoption en 1985 de I'ancien 
aIticle 444.1274 (maintenant numerote 488.1) a entral'ne I' insertion dans Ie Code de 
regles de procedure (contenues exclusivement jusque-Ia dans la Loi de l'imp6t Sllr Ie 
rel'enll275

) applicables lorsque Ie privilege des communications entre client et avocat est 
invoque. Le legislateur entendait par cette reforme faire en sorte que les documents a 
l'egard desquels est invoque Ie secret professionnel de l'avocat ne puissent etre 
examines ni communiques de quelque fa<;on au cours d'une perquisition. Suivant les 
dispositions du Code, ces documents ne peuvent etre examines que si un juge a conclu 
que Ie privilege invoque ne s'y applique pas. 

Les regles speciales etablies au Code permettent a l'avocat d'invoquer Ie privilege 
au moment de la saisie, au nom d'un client nommement designe. En ce cas, l'agent 
saisissant doit, sans examiner Ie document, en faire un paquet scelle qu'il confie au 
sherif ou a une autre personne conformement a la loi. Les interesses (soit Ie procureur 
general, Ie client ou I'avocat pour Ie compte de celui-ci) disposent alors d'un delai de 
quatorze jours pour demander a un juge une ordonnance fixant une date en vue d'une 
audience devant un juge de la cour superieure. L'audience au terme de laquelle est 
determinee l'existence du privilege invoque doit debuter au plus tard vingt et un jours 
apres la date de l'ordonnance. Si Ie juge conclut que les documents en question font 
l'objet d'un privilege, ils doivent etre retoumes a l'avocat ou a son client sans etre 
examines. Dans I 'hypothese contraire, ils sont remis a l'agent saisissant, sous reserve 
des restrictions et conditions que Ie juge estime appropriees. 

Nous avons fait etat de la rHorme de 1985 dans les rapports nO' 24 et 27 et recom
mande deux changements276

, incorpores aux dispositions de la presente partie. 

En premier lieu, rien dans les dispositions actuelles du Code n'indique si Ie client 
qui est en possession de documents privilegies peut invoquer Ie privilege au moment de 

274. Loi de 1985 modijiallf Ie droit penal, pn!citee, note 227. art. 72. 

275. S.R.C. 1952, eh. 148; S.C. 1970-1971-1972, eh. 63. 

276. Rapport nO 24, partie II, ree. 7 et Ie eommentaire qui l'accompagne, pp. 66-69; rapport nO 27, ree. 3(5). 
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; 
; 

la saisie et si I'agent est dans ce cas tenu de meittre en mouvement la procedure de mise 
sous scelles. Vu la portee tres large que la qour supreme du Canada a reconnue au 
privilege dans I'affaire Descoteaux c. MierzlI'iI!ski277

, nous estimons que cette procedure 
speciale devrait. s'appliquer dans de tels cas. /L'interdiction de devoiler Ie contenu des 
communications faisant I'objet d'un privilege ne devrait pas dependre de I'endroit ou la 

I 

perquisition est. effectuee. 

En second iieu, il y aurait lieu a notre sens de supprimer l'alinea 488.1(4)h) du 
Code aiminel actuel, qui permet au minisiere public d'examiner pendant I 'audience 
visant a trancher la question du privilege ks documents saisis. Voici ce que nous di
sions a ce propos dans Ie rapport n° 24 (p. ;68) : 

[1]1 semit malavise de pemlettre au ministere public de consulter les documents ii 
I'egard desquels Ie secret professionnel e;t invoque. Ce serait en effet violer Ie droit 
fondamental du citoyen ii la conl'identialite des communications avec son conseiller 
juridique, droit qui est maintenant reconnu de fagon explicite par Ie plus haut tribu
nal du pays. 

Par ailleurs, les regles proposees iel ne regissent pas seulement Ie privilege des 
communications entre client et avocat, mais toutes les oppositions fondees sur un privi
legem. Nous avons tenu compte de cette modification dans les dispositions de la par
tie II (Us tau illes, les perqllisitiolls et l,?s saisies). 

Si les dispositions figurant dans la presente partie reprennent certains aspects de la 
rHonne de 1985, d'autres regies etablies a ce moment-I a ont ete modifiees ou simpli
fiees. Des modifications ont ainsi ete apportees au sujet de certains delais, notamment 
de preavis. A la procedure compliquee prevue au Code (suivant laquelle il faut dans un 
premier temps demander une ordonnance fixant la date de I'audience et dans un second 
temps en demander une autre en vue de faire trancher la question du privilege), est 
substitue un mecanisme plus simple, davantage confol111e aux regles generales appJica
bles aux autres demandes d'ordonnance prevues par la partie VI (La disposition des 
choses saisies). L'article 293 de la presente partie, sembI able pour I'essentiel a la regie 
actuelle, donne au juge saisi d 'une demande a cet effet Ie pouvoir de statueI' sur tout 
privilege invoque a propos d'une chose saisie. Eu egard toutefois a Ia reconnaissance 
d'une distinction (deja signaIee) entre Ia chose saisie et les renseignements qu'elle 
contient, I 'article 293 precise en outre que Ie juge a aussi Ie pouvoir de determiner si 
les renseignements sont vises par un privilege. 

277. Pf(!citee, note 54. 

278. Nous suivons en fait Ie point de vue exprime dans I'arret Sla\'l{t),ch c. Baker, [1976] I R.C.S. 254, au 
la Cour supreme a elle-meme retenu Ie critere etabli par Wigmore pour statuer sur I'existence d'un 
privilege: J.H. WIGMORE, El'i£iellcl! ill Trials at Common Law, rev. par J.T. McNAUGHTON, Boston, 
lillie, Brown, 1961, vol. 8, p. 527, par. 2285). La decision de la Cour supreme permet la reconnais
sance d'autres types de privileges au Canada. Voir I'analyse du privilege des communications entre Ie 
pretre et Ie penitent au regard de ces autorites dans Re Church of Scientology and The Queen (II" 6) 
(1987), 31 C.C.C. (3d) 449 (C.A. Ont.), pp. 529-543. 
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Application 

COMMENTAIRE 

CHAPITRE PREMIER 
CHAMP D'APPLICATION 

285. La presente partie s'appJique des lors qu'une chose 
saisie conformement a la partie II (Les jOllilles, les perquisitiolls 
et les saisies) ou les renseignements y contenus font I'objet 
d'une opposition fondee SUI' un privilege. 

Cette disposition definit la portee de la presente partie, qui ne s'appJique qU'a la 
revendication d'un privilege relativement a une chose saisissable ou aux renseignements 
qU'eIIe con tie nt, saisis conformement a la partie II (Les jOllilles, les perqllisitiolls et les 
saisies). II faudra s'en remettre aux autres parties du present code et a la jurisprudence 
pour detem1iner I'application du concept de privilege dans d'autres contextes - par 
exemple, la question de savoir si les echantillons de sang preleves a la demande d'une 
personne accusee de conduite en etat d'ebriete sont vises par un privilege queIconque. 

Inventaire et 
proces-verbal 

COMMENTAIRE 

CHAPITRE II 
OBLIGATIONS DE L' AGENT DE LA PAIX 

PRATIQUANT UNE SAISIE 

286. Les articles 210 (inventaire des choses saisies), 212 
(preparation du proces-verbal) et 213 (presentation du proces
verbal) s'appliquent a la saisie d'une chose faisant I'objet d'une 
opposition fondee SUI' un privilege. 

Cet article en once que les obligations de I'agent de la paix pratiquant une saisie, 
decrites au chapitre II de la partie VI (La disposition des choses saisies) s'appliquent 
aux choses saisies a l'egard desquelles un privilege est invoque. (Seule exception: I'ar
ticle 211, qui autorise l'agent de la paix a restituer la chose au saisi.) En cas d'opposi
tion a la saisie d'une chose ou des renseignements y contenus, la chose est confiee a la 
police jusqu'a ce qu'il soit statue sur l'existence du privilege (voir I'article 53). Cette 
restriction repond a la iogique, car lorsqu'il y a opposition fondee sur un privilege, la 
police ne peut examiner la chose en vue de determiner si elle devrait etre remise a la 
personne qui invoque Ie privilege (voir encore i'article 53). 
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Demandeur 

COMMENTAIRE 

CHAPITRE III 
DEMANDE D' AUDIENCE SUR L'EXISTENCE 

DU PRIVILEGE 

SECTION I 
PRESENTATION DE LA DEMANDE 

287. Le poursuivant, de meme que toute personne invo
Quant un privilege it I'egard d'une chose saisie ou des rensei
gnements y contenus, peut demander qu'i1 soit statue sur 
I 'existence du privilege. 

Rapport nO 27, rec. 3(5) 
Code crill/il/e/, par. 488.1(3) 

Les dispositions de ce chapitre pn!voient une procedure plus simple pour faire tran
cher rapidement, en une seule etape, la question du privilege. Le present article indique 
clairement qui peut presenter la demande. 

Mode de 
presentation 

COMMENTAIRE 

288. La demande est presentee par ecrit, dans les quatorze 
jours qui suivent la date de la saisie, it un juge du district judi
ciaire oil Ie proces-verbal de saisie a He depose, dans celui oil 
la chose a He placee sous garde ou dans celui oil a He portee 
I'accusation en rapport avec laquelle la chose est retenue. 

Code crimine/, par. 488.1(3) 

Cet article precise dans quel district judiciaire peut etre portee la demande visant a 
ce qu'il soit statue sur la question du privilege. II reprend la regIe generale enoncee a 
I'article 214 quant au lieu ou peut etre presentee la demande contestee relative a la 
garde ou a la disposition de choses saisies. II fixe en outre, pour la presentation de la 
demande, un delai de quatorze jours a compter de la date de la saisie. 

Contenu de la 
demande 

289. (1) La demande contient les renseignements sui-
vants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date oil elle est presentee; 

c) Ie crime reproche ou faisant I'objet de I'enquete; 

d) la description de la chose saisie visee par la demande; 

e) la date de la saisie; 
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Affidavit 

Pn!avis 

Contenu ct 
signification 

COMMENTAIRE 

j) Ie nom du gardien; 

g) les motifs invoques it I'appui de la demande; 

(2) Le contenu de la demande est atteste par un affidavit. 

290. (1) La demande est notifiee au moyen d'un preavis 
de cinq jours francs au gardien et, selon Ie cas : 

a) soit au poursuivant, si Ie privilege est invoque par Ie de
mandeur; 

b) soit a la personne invoquant Ie privilege, si Ie deman
deur est Ie poursuivant. 

(2) Le preavis, qui indique Ie lieu, la date et I'heure oil la 
demande sera entendue, est signifie avec la demande et I'affida
vit. 

Code erimine!, par. 488.1(3) 

Cet article fixe Ie delai du preavis; it precise aussi a qui celui-ci doit etre donne 
ainsi que les renseignements qu'i1 doit contenir. 

Production du 
paquet ou des 
renseignements 

Demande du 
gardien 

COMMENTAIRE 

291. (1) Sur reception du preavis, Ie gardien produit Ie 
paquet scelle vise it I'alinea 53(2)b) (opposition d'un privilege 
au cours d'une fouille ou d'une perquisition) ou les renseigne
ments contenus dans la chose saisie a la date et it I'heure indi
quees dans Ie preavis. 

(2) Lorsqu'il est materiellement impossible de produire Ie 
paquet scelle ou les renseignements contenus dans la chose sa i
sie, Ie gardien demande it un juge du district judiciaire oil la 
saisie a ete effectuee de donner des instructions sur les mesures 
it prendre pour permettre I'examen de la chose ou des rensei
gnements. 

Code criminel, par. 488.1(3) 

II s'agit ici de faire en sOfte que Ie juge soit en mesure d'examiner la chose ou les 
renseignements a I'egard desquels Ie privilege est invoque279. Le paragraphe (1) 
conceme Ie cas Ie plus courant, celui ou la chose en question a ete placee dans un 
paquet scelle. Le paragraphe (2) tient compte du fait qu'i1 peut s'averer impossible ou 
inopportun en certains cas de produire 1a chose ou les renseignements, a cause de leur 
nature. (Par exemple, si Ie privilege invoque vise des centaines de documents, ceux-ci 
ne pourront sans doute etre places dans Ie meme paquet scelIe.) 

279. Voir I'alinea 294c) de la presente partie. 
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Rcgles de 
procedure 

COMMENTAIRE 

292. Les articles 217 (transmission du dossier) et 225 it 229 
(renvoi de la demande) s'appliquent it toute demande faite en 
vcrtu de la prcsente section. 

Cet article incorpore au present chapitre les regles prevues a la partie VI (La dis
position des choses saisies) a l'egard des demandes d'ordonnance contestees pour Ie 
renvoi de la demande dans un autre district judiciaire. 

Attributions du 
juge 

COMMENTAIRE 

SECTION II 
AUDITION OE LA DEMANDE 

293. Le juge saisi d 'une demande a cet effet statue sur 
I'existence du privilege invoquc it I'cgard de la chose saisie ou 
des renseignemcnts y contenus. II Ie fait it Imis c1os, dans les 
trente jours qui suivent la date de la saisie. 

Code cl'imillel, aI. 488.1(3)c), par. 488.1(10) 

Cet article confere aux juges de la Cour criminelle Ie pouvoir de statuer sur l'exis
tence d'un privilege invoque a l'egard d'une chose saisie ou de renseignements y conte
nus, et precise les modalites d'exercice de ce pouvoir. La demande, quoique 
normalement contestee. sera entendue a huis clos. La presence du public a I 'audience 
pourrait en effet battre en breche l'objet meme de la procedure de mise so us scelles et 
de la demande. La presente disposition reprend donc la restriction etablie a I 'heure ac
tuelle au paragraphe 488.1 (10) du Code crimine!. 

Pouvoirs 
confen!s au juge 

294. Le juge peut prendre les mesures suivantes it I'au-
dience : 

a) faire comparaitre personnellement Ie gardien et l'inter
roger; 

b) recevoir tout element de preuve ou temoignage, notam
ment sous la forme d'un affidavit; 

c) examiner la chose ou les renseignements, ou en exiger la 
production it cette fin, s'i1 Ie juge necessaire pour statuer 
sur I'existence du privilege. 

Rupport nO 27. rec. 3(5) 
Code cl'imille/, uI. 488.1 (4)a), h), c) et el) 
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COMMENTAIRE 

Cet article etablit Ie pouvoir du juge d'obtenir I'information dont iI a besoin a I'au
dience pour statuer sur Ia question du privilege. Les aline as a) et b) 50nt fondes sur Ie 
meme principe que les dispositions de la partie VI (La disposition des choses saisies), 
relatives aux pouvoirs conferes aux juges de paix saisis des diverses demandes d'ordon
nance qu' elles autorisent. Deux differences importantes sont toutefois a signaler. En 
premier lieu, I'alinea 294c) limite Ie pouvoir du juge Quant a I'examen de la chose ou 
des renseignements a l'egard desquels Ie privilege est invoque; nous avons repris ici la 
regie enoncee a I'alinea 488.1(4)a) du Code actue!. En second lieu, comme nous 
l'avons souligne, Ie juge jouit suivant Ie Code actuef80 du pouvoir de permettre au 
poursuivant d'examiner les documents en cause s'il est d'avis que cela l'aidera a statuer 
sur I 'existence du privilege. Le regime ici propose ne confere aucun pouvoir 
semblabIe281

• Selon les dispositions du chapitre IV de la presente partie, en effet, seule 
la personne qui invoque Ie privilege peut, sur demande, avoir acces a la chose ou aux 
renseignements en cause avant que Ie juge ne rende sa decision. 

Regles de 
procedure 

COMMENTAIRE 

295. Les articles 219 it 221 (preuve it l'audience) et 224 
(depot de documents) s'appliquent it toute audience tenue en 
vertu de la presente section. 

Cet article integre au present chapitre diverses dispositions de la partie VI (La dis
position des choses saisies) ayant trait a la presentation de la preuve, aux temoignages, 
a l'enregistrement de ceux-ci a I 'audience, et au depot de documents. 

Decision et 
motifs 

Existence du 
privilege 

296. Le juge motive sa decision sans reveler les details des 
renseignements ou de la chose it l'egard desquels Ie privilege 
est invoque. 

Code eriminel, al. 488.1(4)d) 

297. (1) Le juge qui concIut it l'existence du privilege or-
donne: 

a) soit Ie placement so us scelles de la chose et sa remise 
par Ie gardien au saisi; 

b) soit la remise de la chose it la disposition du saisi par Ie 
gardien et, en attendant, l'adoption des mesures que Ie juge 
estime necessaires pour que la chose ou les renseignements 
y contenus ne soient pas examines ni alteres. 

280. Code erin/ind, al. 488.J(4)b). 

281. Voir les observations pnmminaircs au debut de la pn!sente partie. 
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Inexistence du 
privilege 

COMMENTAIRE 

(2) Le juge qui conclut it l'inexistence du pl'ivilege ordonne 
au gardien de remettre la chose it I'agent de la paix qui a 
pratique la saisie ou it toute autre personne designee par Ie 
poursuivant, ou sous la responsabilite de Pun ou de I'autre, 
so us reserve des conditions que Ie juge estime necessaires; iI est 
dispose de la chose en conformite avec les dispositions des 
chapitres III et IV de la partie VI (La dispositioll des choses 
saisies). 

Rapport nO 27. rec. 3(5) 
Code crill/il/el. a!. 488.1(4)") 

Cette disposition reprend dans les gran des !ignes la procedure prevue au Code ac
tuel (al. 488. 1 (4)d». Sa redaction tient cependant compte du fait que sous Ie regime 
etabli dans Ie code de procedure pen ale propose par la Commission. la saisie d 'une 
chose ne suppose pas obligatoirement qu'on en prenne physiquement pos:,cssion; on 
peut aussi l'effectuer en retirant a quiconque la possibilite de disposer de la chose en 
question (voir I'article 20). Elle precise en outre que si Ie juge conclut que la chose ou 
les renseignements qu'elle contient ne sont pas vises par un privilege, il en sera dispose 
comme de toute autre chose saisissable. 

Forme de 
I'ordonnance 

Contenu 

Effet de la 
decision 

298. (1) L'ordonnance est redigee suivant la formule pres-
crite et porte la signature du juge qui Ja rend. 

(2) L'ordonnance contient les renseignements suivants ~ 

a) Ie nom du demandeur; 

b) Ie crime rep roche ou faisant I'objet de I'enquete; 

c) une description de la chose saisie faisant I'objet de I'or
donnance; 

d) la date de la saisie; 

e) Ie nom du gardien; 

j) la decision du juge et les conditions dont elle est assor
tie; 

g) Ie lieu et la date ou eUe est rendue; 

Il) Ie nom et Ie ressort du juge. 

299. Lorsque la chose saisie ou les renseignements y conte
nus sont juges privilegies, ils demeurent privilegies et inadmis
sibles en preuve, it moins que la personne invoquant Ie 
privilege n'y consente ou que Ie privilege ne soit autrement 
perdu. 

Code crill/il/r/, par. 488.1 (5) 
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COMMENTAIRE 

Cette disposition correspond a une regie actuellement en vigueur282. La fOl1TIulation 
a toutefois ete legerement retouchee a cause de l'elargissement de la categorie de privi
leges susceptibles d'etre invoques, et aussi parce que I 'opposition fondee sur un privi
lege pourrait suivant Ie regime propose ici avoir trait a autre chose qu'a des documents. 

Remise 11 I'agent 
de la puix 

Disposition de lu 
chose 

COMMENTAIRE 

SECTION III 
DISPOSITION EN L' ABSENCE DE DEMANDE 

300. (1) Si, dans les quatorze joUl's qui sui vent la SaISle 
d'une chose it l'egard de laquelle un privilege est invoque, au
cune demande visant it ce qu'i1 soit statue sur I'existence du 
privilege n'a ete notifiee au gardien, ce dernier remet la chose 
it I'agent de la paix qui a pratique la saisie ou lui en confie la 
responsabilite. 

(2) II est dispose de la chose en conformite avec les dispo
sitions des chapitres III et IV de la partie VI (La disposition des 
chases saisies). 

Code crilllille/, par. 488.1 (6) 

Inspiree du paragraphe 488.1(6) du Code actuel, cette disposition explique en 
termes clairs la far,:on dont il doit etre dispose de la chose saisie lorsque aucune de
mande visant a ce qu'il soit statue sur l'existence du privilege invoque n'est presentee 
dans Ie delai prevu a I'article 288. 

Demandeur 

CHAPITRE IV 
EXAMEN DE L'INFORMATION 

301. La personne qui invoque un privilege it l'egard d'une 
chose saisie ou des renseignements y contenus peut demander 
une ordonnance lui permettant d':-"'~miner la chose ou les ren
seignemelllts et de faire une copie de ceux-ci. 

Code criminel, par, 488.1 (9) 

282. Code criminel, par. 488.1(5). 
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COMMENTAIRE 

Cet article vise d'une part a permettre a la personne qui invoque un privilege de se 
preparer a I'audience a I'issue de Iaquelle Ia question sera tranchee, et d'autre part a 
attenuer les embarras causes par Ia saisie. Le poursuivant ne peut presenter une te11e 
demande. L'acces aux choses ou renseignements susceptibles d'etre privilegit!s est donc 
limite, afin d'eviter que I'opposition fondee sur un privilege ne perde toute significa
tion. 

Mode de 
presentation 

COMMENTAIRE 

302. La demande est presentee par ecrit, unilateralement 
et a lmis c1os, a un juge du district judiciaire ou Ie proces
vnrbal de saisie a ete depose, de celui ou a chose a ete placee 
sous garde ou de celui ou a ete portee l'accusation en rapport 
avec laquelle la chose est retenue. 

Cod£' ('I'il1lillel, par. 488.1(9) 

Cet article indique ou et selon quelles mQdaiites la demande doit etre presentee. 
Contrairement a toutes Ies autres demandes touchant Ia garde et Ia disposition de choses 
saisies, celle-ci est presentee unilateralement et a huis c1os; il s'agit de preserver Ie 
caractere confidentiel des renseignements 11 I'egard desqueis Ie privilege est invoque. 

Contenu de la 
demande 

Affidavit 

Transmission du 
dossier 

Pouvoirs 
conferes au juge 

303. (1) La demande contient les renseignements sui-
vants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime reproche ou faisant I'objet de l'enquete; 

d) la description de la chose saisie visee par la demande; 

e) la date de Ia saisie; 

j) Ie nom du gardien; 

g) la nature de I'ordonnance demandee; 

11) les motifs invoqut'ls a I'appui de la demande; 

(2) Le contenu de la demande est atteste par un affid3vit. 

304. L'article 217 (tmnsmission du dossier) s'applique a 
toute demande faite en vertu du present chapitre. 

305. (1) Le juge saisi de Ia demande peut : 

a) faire comparaitre personnellement Ie gardlen et I'inter
roger; 
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Interrogatoire du 
souscripteur 

Regles de 
procedure 

Ordonnance 

Mesures a 
prendre 

COMMENTAIRE 

b) inter roger Ie demandeur; 

c) recevoir tout eh~ment de preuve ou temoignage, notam
ment so us la forme d'un affidavit; 

d) examiner la chose ou les renseignements, ou en exiger la 
production a cette fin, s'i1 Ie juge necessaire. 

(2) Le souscripteur d'un affidavit produit en preuve peut 
etre interroge. 

306. Les articles 220 (temoignage sous serment), 221 (enre
gistrement des temoignages) et 224 (depot de documents) s'ap
pJiquent a toute audience tenue en vertu du present chapitre. 

307. Le juge saisi d'une demande a cet effet peut, .:;'iI est 
convaincu de la suffisance des motifs invoques a I'appui de 
celle-ci, rendre une ordonnance autorisant Ie demandeur a exa
miner la chose ou les renseignements y contenus, et a faire une 
copie de ceux-ci, en sa presence ou celie du gardien. Le juge 
assortit I'ordonnance des conditions necessaires pour assurer la 
protection et la conservation de la chose. 

Code crimille/, par. 488.1(9) 

308. Si la chose saisie avait ete placee sous scelles, Ie juge 
precise dans I'ordonnance qu'elle doit etre scellee a nouveau 
sans etre endommagee ni alteree. 

Code crimine/, par. 488.1(9) 

L' origine de cet article se trouve dans Ie paragraphe 488.1 (9) du Code actuel. II 
importe de preserver I'integrite des choses ou renseignements a l'egard desquels Ie pri
vilege est invoque lorsqu'on autorise Ie demandeur a Ies examiner. 

Fonne de 
I' ordonnance 

Contenu de 
I' ordonnance 
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309. L'ordonnance est rMigee suivant la formule prescrite 
et porte la signature du juge qui la rend. 

310. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime reproche ou faisant I'objet de I'enquete; 

c) une description de la chose saisie faisant I'objet de I'or
donnance; 

d) la date de la saisie; 



Droit d'uppel 

COMMENTAIRE 

e) Ie nom du gardien; 

j) la decision du juge et les conditions dont elle est assor
tie; 

g) Ie lieu et la date oil elle est rendue; 

11) Ie nom et Ie ressort du juge. 

CHAPITRE V 
APPELS 

311. Toute personne leece par une decision rendue en ver
tu de l'article 293 (determination de I'existence du privilege) 
peut en appeler a une juridiction d'appel dans les trente jours 
qui sui vent la date de la decision. 

Rapport nO 27, rec. 14(1) 

SembI able a l'article 283, cette disposition etablit Ie droit d'interjeter appel de la 
decision rendue au terme de i'audience tenue sur la question du privilege. Signalons 
que Ie refus de la part du juge d'autoriser Ie demandeur a examiner la chose ou les 
renseignements a i'egard desquels Ie privilege est invoque n 'est quant a lui pas suscep
tible d'appel. II serait illogique de prevoir dans ce cas un droit d'appel d'une duree de 
trente jours alors que, suivant I 'article 293, la demande visant a ce qu'il soit statue sur 
la question du privilf>5e doit etre entendue et tranchee dans les trente jours qui suivent 
la date de la saisie. 

Garde apres 
decision ou 
pendant l' appel 

COMMENTAIRE 

312. La chose saisie demeure en possession du gardien, 
sans que personne y touche ou l'examine, pendant les trente 
jours qui sui vent la decision sur la question du privilege ou 
pendant l'appel attaquant cette decision, a moins que to utes les 
personnes lesees ne renoncent a leur droit d'appel par ecrit. 

Rapport nO 27, rec. 14(2) 

Cet article est redige suivant Ie modele de I 'article 284 (disposition des choses sai
sies), avec les adaptations requises. 
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Loi portant revision et codification de fa procedure penale 

Titre abn:ge 

Definitions 

«agent de la 
paix» (peace 
officer) 

1. 

2. 

PREMIERE PARTIE 

DISPOSITIONS GENERALES 

CHAPITRE PREMIER 
TITRE ABREGE 

Code de procedure pe,wle. 

CHAPITRE II 
DEFINITIONS 

Les definitions qui suivent s'appliquent a la presente loi. 

«agent de la paix» Selon Ie cas, 

a) tout sherif, sherif adjoint et mandataire du sherif; 

b) tout directeur, sous-directeur, instructeur, gardien, geimer, 
garde et tout autre fonctionnaire ou employe permanent d'une 
prison; 

c) tout agent de police, huissier ou autre personne employee a 
la preservation et au maintien de la paix publique ou a la si
gnification ou a I 'execution des actes judiciaires au civil; 

d) tout fonctionnaire ou personne possedant les pouvoirs d'un 
agent des douanes ou d'un prepose de l'accise lorsqu'il exerce 
une fonction en application de la Loi sur les douanes ou de la 
Loi sur l' accise; 

e) les agents des peches nommes ou des ignes en vertu de Ia 
Loi sur les peches, dans I'exercice des fonctions que conrere 
cette loi; 

f> Ie pilote commandant un aeronef : 
(i) soit immatricule au Canada en vertu des reglements 
d'application de la Loi sur l' aeronalltique, 
(ii) soit loue sans equipage et mis en service par une per
sonne remplissant, aux termes des reglements d'application 
de la Loi sur l' aeronautique, les conditions d'inscription 
comme proprietaire d'un aeronef immatricule au Canada en 
vertu de ces reglements, 

pendant que I'aeronef est en vol; 

251 



«chases 
suisissubles» 
(objects of 
seizure) 

«caur d'uppel» 
(court of appeal) 

«crime» (crime) 

«district 
judiciaire» 
(judicial district! 

«greffier» (clerk 
of the court) 

«huis clas» (ill 
private) 

<0uge» (judge) 

«juge de paix» 
(justice) 
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g) les officiers et sous-officiers des Forces canadiennes qui 
sont : 

(i) soit nommes pOUI' l'application de l'article 156 de la Loi 
slIr fa defense nationafe, 
(ii) soit t~mployes a des fonctions que Ie gouverneur en 
conseil, dans des reglements pris en vertu de la Loi slIr fa 
defense nationale pour I 'application du present alinea, a 
prescrites comme etant d'une telle sorte que les officiers et 
les sous-officiers qui les exercent doivent necessairement 
avoir les pouvoirs des agents de la paix. 

«choses saisissables» Les choses qui constituent ou fournissent un 
element de preuve relatif a la perpetration d'un crime, y compris 
les fonds deposes a un compte dans un etablissement financier. 
Sont cependant exclus : 

a) les residus qui adherent a la surface du corps d 'une per
sonne; 

b) les tissus, les fluides corporeis et les autres substances cor
porelles humaines, comme les echantillons d'haleine, les che
veux ou les ongles, a moins qu'ils aient ete retires du corps de 
Ia personne ou en soient dissocies. 

«coul'd'appel» 

a) Dans les provinces de la Nouvelle-Ecosse et de I'Ile-du
Prince-Edouard, la Division d'appel de la Cour supreme; 

b) dans les autres provinces, la Cour d'appel. 

«crime» Infraction definie dans Ie projet de code criminel de la 
CRD ou dans toute autre loi federale, et punissable d'une peine 
d'emprisonnement. Est exclue I'infraction dont I'aut~ur ne peut 
etre condamne a I 'emprisonnement que pour non-paiement 
d'une amende. 

«district judiciaire» Chacune des circonscriptions territoriales eta
blies dans Ies provinces pour l'organisation de la Cour crimi
neIle; en l'absence de circonscriptions tcrritoriales, la province. 

«greffier» Personne qui, sous quelque nom ou titre qu 'eIIe puisse 
etre designee, remplit les fonctions de greffier de la cour. 

«huis clos» 

a) Dans Ie cas d'une demande presentee unilateralement, en 
I'absence du public et de toute partie autre que Ie demandeur; 

b) dans Ie cas d'une audience devant etre notifiee, en I'ab
sence du pUblic. 

«juge» Juge de Ia Cour crimineIIe. 

«juge de paix» Le juge exerce d'office les attributions du juge de 
paix. 



«medecin» 
(medical 
practitioner) 

«photographic» 
(photograph) 

«poursuivant» 
(prosecutor) 

«ilrescrit» 
(prescribed) 

«unilllteralement» 
el «unila!l!rale» 
(unilaterally) 

Pouvoirs 
conferes par In 
common law 

Mise en garde 
par I'agent de la 
paix 

Abregemcll1 du 
dc!l:li de preavis 

«medecim> Personne habilitee a exercer la medecine en vertu des 
lois de la province. 

«photographie» Toute image, fixe ou animee, representant l'appa
rence d'une chose et produite ~l I'aide d'un appareil photogra
phique ou d'une camera. 

«poursuivant» Le procureur general ou, lorsque celui-ci n'intervient 
pas, la personne qui intente des poursuites auxquel\es s'applique 
la presente loi. Est vise par la presente definition tout avocat 
agissant pour Ie compte de l'un ou de l'autre. 

«prescrit» Prescrit par reglement. 

«unilateralement» et «unilaterale» Se disent de la demande presen
tee par une partie sans qu' il soit necessaire de la notifier a quel
que autre partie. 

CHAPITRE III 
DISPOSITIONS GENERALES 

3. Les dispositions des parties II a VII remplacent les pou-
voirs conferes par la common law aux agents de la paix pour l'ap
plication des techniques d'investigation suivantes en matiere 
criminelle : 

a) la fouille d'une personne, d'un lieu ou d'un vehicule, afin 
de saisir une chose ou de delivrer une personne sequestree, de 
meme que la retention et la disposition des choses saisies; 

h) les techniques d'invesrigation visees par la partie III (La re
cherche d'indices Sl/r les pe/,sonnes); 
c) Ie prelevement d'echantillons de I'air expire par une per
sonne ou de son sang, afin de detemliner son a1coolemie ou la 
presence d'aJcool dans son sang; 

d) l'interception de communications privees all moyen d'un 
dispositif de surveillance. 

4. L'agent de Ia paix tenll de faire line mise en garde a une 
personne, ou de !"informer de quelque chose, doit Ie faire dans des 
termes et o'une maniere susceptibles d'etre compris par cette per
sonne. 

5. (l) Le delai de preavis prescrit pour toute demande peut 
etre abrege, soit avec Ie consentement des destinataires, soit sur 
I'ordre d'un juge de paix. 
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Ordonnance 
d'abn:gemenl 

Mesures visant 11 
accelerer Ie 
deroulement de 
I'audience 

Execution 
partout dans la 
province 

Presomption 
d'authenticite 

Application du 
chapitre 

Temoignages et 
elements de 
preuve 
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(2) Le juge de paix peut, sur demande unilaterale, ordonner 
I'abregement du delai de preavis s'i1 est convaincu que cela serait 
raisonnable dans les circonstances et ne serait prejudiciable a aucun 
destinataire de I 'avis. 

6. Le juge de paix peut donner toute directive jugee neces-
saire pour accelerer Ie deroulement de I'audience. 

7. Tout mandat ou ordonnance emanant d'un juge de paix 
peut etre execute partout dans la province, sauf s' iI comporte des 
restrictions a cet egard. 

8. Sauf preuve contraire, est repute authentique I'original 
de tout mandat ou ordonnance apparemment signe par un juge de 
paix, sans qu'i1 soit necessaire d'etablir l'authenticite de cette si
gnature. 

CHAPITRE IV 
FORMALITES GENERALES DE 
L'OBTENTION DES MANDATS 

SECTION I 
CHAMP D'APPLICATION 

9. Le present chapitre s'ap::>lique aux demandes de mandats 
presentees sous Ie regime de la partie II (Les fouilles, les perquisi
tiolls et les saisies), de la partie III (La recherche d'indices sur les 
personnes) et de la partie IV (Le depistage de l' etat alcoolique 
chez les conducteurs). 

SECTION II 
REGLES REGISSANT L' AUDITION 

DE LA DEMANDE 

10. (1) Le juge de paix saisi d'une demande de mandat peut 
interroger Ie demandeur. Il peut aussi entendre d'autres temoins et 
recevoir tous elements de preuve, notamment tout affidavit fonde 



Interrogatoire du 
souscripteur 

Sennent 

Enregistrement 

Renseignements 

Certification de 
la transcription 

Mandat demande 
par telephone 

Depot de 
documents 

Execution dans 
un autre district 
judiciaire 

sur Ia conviction du souscripteur et sur les renseignements dont il 
dispose. 

(2) Le juge de paix peut interroger Ie souscripteur d'un affida
vit rer;u en preuve sur Ie contenu de cet affidavit. 

(3) Le serment est obJigatoire pour tout temoin. 

11. (1) Les demandes presentees oralement et les temoi
gnages entendus par Ie juge de paix sont integralement enregistres 
par ecrit ou sur support electronique. 

(2) L'enregistrement indique l'heure, la date et un sommaire 
de son contenu. 

(3) L 'heure, la date et I 'exactitude de toute transcription de 
I 'enregistrement doivent etre certifiees. 

12. Dans Ie cas d'un mandat deceme a la suite d'une de
mande presentee par telephone ou a I'aide d'un autre moyen de 
telecommunication, Ie juge de paix : 

a) remplit Ie mandat; 

b) en transmet deux exempIaires au demandeur ou lui en fait 
rempIir deux exemplaires selon les directives qu'iI lui donne. 

SECTION III 
DEPOT DE DOCUMENTS 

13. Le juge de paix saisi d'une demande de mandat fait de
poser, des que cela est materieIIement possible, aupres du greffier 
du district judiciaire ou la demande a ete rer;ue, Ies documents sui
vants : 

a) Ia demande, son enregistrement ou sa transcription; 

b) I'enregistrement des temoignages qu'i! a entendus, ou Ia 
transcription de cel enregistrement; 

c) les elements de preuve qu'i1 a rer;us; 

d) I'original du mandat qui, Ie cas echeant, a ete deceme. 

14. (1) L'agent de la paix qui execute un mandat dans un 
district judiciaire autre que celui ou iI a ete deceme en infonne, 
des que cela est materiellement possible, Ie greffier du district ju
diciaire d'origine, en lui indiquant Ie lieu d'execution. 
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(2) Une fois informe de ce fait, Ie greffier fait deposer, des 
que cela est materiellement possible, les documents enumeres it 
I 'article 13, ou une copie de ces documents, aupres du greffier du 
district judiciaire ou Ie mandat a ete execute. 
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tie. 

CHAPITRE PREMIER 
DEFINITIONS 

15. Les definitions qui suivent s'appliquent a la presente par-

«nuit» La peri ode comprise entre vingt et une heures et six heures 
Ie lendemain. 

«sequestree» Sequestree ou en levee, au sens des dispositions des 
articles 49 (sequestration), 50 (enlevement) ou 51 (rapt d'enfant) 
du projet de code criminel de la CRD. 

«vehicule» Toute chose utilisee ou destinee a etre utili see comme 
moyen de transport. 

16. Le pouvoir de fouiller une personne non consentante 
pour rechercher une chose saisissable ou une personne sequestree 
est limite a l'accomplissement des actes suivants : 

a) interpeller et retenir cette personne; 

b) pratiquer une fouille preventive sur cette personne; 

c) fouiller toute chose que porte cette personne et dans Ja
quelle il est raisonnable de croire que pourrait se trouver la 
chose saisissable ou la personne sequestree; 

d) examiner les parties de la surface du corps de cette per
sonne ou il est raisonnable de croire que pourrait se trouver la 
chose saisissable; 

e) fouiller les vetements de cette personne ou il est raisonnable 
de croire que pourrait se trouver la chose saisissable ou la per
sonne sequestree; 

J) en lever a cette personne les vetements qu'il est raisonnable 
et necessaire de lui enlever, soit pour voir si elle porte ou dis
simule la chose saisissable ou la personne sequestree, soit pour 
saisir cette chose ou delivrer cette personne. 

17. Le pouvoir de pratiquer une fouille preventive sur une 
personne s'entend du pouvoir : 

257 



Definition du 
pouvoir de 
fouiller un 
vehicule 

Definition du 
pouvoir de 
fouiller un lieu 

Definition du 
pouvoir de saisie 

258 

a) de pratiquer sur elle une fouille par palpation et de fouiller 
ses vetements ainsi que toute chose qu'elle porte ou a sa por
Ite, pour deceler l'eventuelle presence d'armes ou d'instru
ments susceptibles de faciliter son evasion; 

b) si la fouille permet de decouvrir qu'une chose cOHsideree, 
pour des motifs raisonnables, comme une arme ou un instru
ment susceptible de faciliter I 'evasion de la personne, se 
trouve sous ou dans ses vetements, de lui enlever tout vete
ment qu'il est raisonnable et necessaire d'enlever pour prati
quer la saisie; 

c) de saisir toute chose consideree, pour des motifs raisonnc
bles, comme une arme ou un instrument susceptible de faciliter 
I'evasion de la personne. 

18. Sauf s'il est obtenu par consentement, Ie pouvoir de per
quisitionner dans un vehicule pour rechercher une chose saisissable 
ou une personne sequestree se limite a immobiliser et a retenir Ie 
vehicule, a penetrer dans Ie vehicule et a fouiller les parties du ve
hicule, ou de toute chose s'y trouvant, ou il est raisonnable de 
croire que pourrait se trouver cette chose ou cette personne. 

19. Sauf s'il est obtenu par consentement, Ie pouvoir de per
quisitionner dans un lieu pour rechercher une chose saisissable ou 
une personne sequestree se limite a penetrer dans Ie lieu et a fouil
ler les parties du lieu, ou de toute chose s'y trouvant, ou il est 
raisonnable de croire que pourrait se trouver cette chose ou cette 
personne. 

20. Le pouvoir de saisie s'entend du pouvoir, 

a) dans Ie cas d'une chose, d'en prendre possession ou de re
tirer a quiconque la possibilite d'en disposer; 

b) dans Ie cas de fonds deposes a un compte dans un etablis
sement financier, Ie pouvoir de retirer a quiconque la possibi
lite d'en disposer. 
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CHAPITRE II 
FOUILLES, PERQUISITIONS ET 

SAISIES AUToRISEES PAR MANDAT 

SECTION I 
DEMANDE DE MANDAT 

21. Chacun peut demander un mandat de fouiJIe ou de per
quisition. 

22. (1) La demande est presentee en personne. Toutefois, 
elle peut aussi I'etre par telephone ou a I'aide d'un autre moyen de 
telecommunication, si elle emane d 'un agent de la paix a qui il est 
materiellement impossible de se presenter en personne. 

(2) La demande est presentee unilateralement, a huis c10s et sous 
serrnent, de vive voix ou par ecrit. 

(3) La demande presentee par ecrit doit I'etre selon la forrnule 
prescrite. 

23. (I) La demande presentee en personne est adressee a un 
juge de paix du district judiciaire ou est cense avoir ete commis Ie 
crime ou de celui ou Je mandat doit etre execute. 

(2) La demande faite par telephone ou a I'aide d'un autre moyen 
de telecommunication est presentee a un juge de paix designe par Ie 
juge en chef de la Cour criminelle pour exercer cette fonction. 

24. La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant I'objet de I'enquete; 

d) la personne, Ie lieu ou Ie vehicule devant etre fouille; 

e) lorsque la demande vise I'obtention d'un mandat autorisant 
la recherche de choses saisissables : 

(i) les choses saisissables recherchees, 
(ii) les motifs sur Iesquels Ie demandeur se fonde pour 
croire que ces choses seront trouvees sur la personne, dans 
Ie lieu ou dans Ie vehicule vise par Ia fouille ou la perqui
sition, 
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(iii) la liste de toutes les demandes de mandat qui, a la 
connaissance du demandeur, ont deja ete presentees relati
vement a la meme personne, au meme lieu, au meme vehi
cule ou aux memes choses saisissables, et dans Ie cadre de 
la me me enquete ou d'une enquete connexe, avec la date de 
chacune d'entre elles, Ie nom du juge de paix saisi et I'in
dication qu 'eUe a ete retiree, rejetee ou accueillie, selon Ie 
cas; 

f) lorsque 1e mandat demande vise la recherche et la delivrance 
d'une personne sequestree : 

(i) la personne recherchee, 
(ii) les motifs sur lesquels Ie demandeur se fonde pour 
croire que cette personne sera trouvee dans Ie lieu ou Ie ve
hicule ou I'on veut perquisitionner ou sur la personne que 
I 'on veut fouiller, 
(iii) la liste de to utes les demandes de mandat qui, a la 
connaissance du demandeur, ont deja ete presentees relati
vement a la meme personne, au meme lieu, au meme vehi
cule ou a la meme personne sequestree, et dans Ie cadre de 
Ia meme enquete ou d'une enquete connexe, avec la date de 
chacune d'entre eUes, Ie nom du juge de paix saisi et I'in
dication qu'elle a ete retiree, rejetee ou accueillie, selon Ie 
cas; 

g) Ie cas echeant, les motifs sur lesquels Ie demandeur se 
fonde pour croire que I 'execution de nuit est necessaire; 

11) Ie cas echeant, et a condition que la demande soit presentee 
en personne, les motifs sur lesquels Ie demandeur se fonde 
pour croire qu'it est necessaire que Ie mandat puisse etre exe
cute plus de dix jours apres sa delivrance; 

i) dans Ie cas d'une demande presentee par telephone ou a 
l'aide d'un autre moyen de telecommunication, les circons
tances en raison desquelles it est materiellement impossible au 
demandeur de se presenter en personne devant un juge de 
paix. 

SECTION II 
DELIVRANCE DU MANDAT 

25. (1) Le juge de paix saisi d'une demande a cet effet peut 
decemer un mandat autorisant la fouille d'une personne, d'un lieu 
ou d'un vehicule et la saisie d'une chose saisissable, s'il est 
convaincu qu'il existe des motifs raisonnables de croire que cette 
chose sera trouvee sur cette personne, dans ce lieu ou dans ce ve
hicule. 
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(2) Le juge de paix saisi d'une demande a cet effet peut decerner 
un mandat autorisant la fouille d'une personne, d'un lieu ou d'un 
vehicuLe et La delivrance d'une personne y sequestree, s'U est 
convaincu qu'il existe des motifs raisonnables de croire que la 
personne sequestree sera trouvee sur cette personne, dans ce lieu ou 
dans ce vehicule. 

26. Dans Ie cas d'une demande presentee par telephone ou a 
l'aide d'un autre moyen de telecommunication, Ie juge de paix re
fuse la delivrance du mandat s'il n'est pas en outre convaincu de 
l'existence de motifs raisonnables de croire qu'i1 est materiellement 
impossible au demandeur de se presenter en personne devant un 
juge de paix. 

27. Le juge de paix qui decerne un mandat peut y fixer 
toutes conditions qu'il juge opportunes quant a son execution. 

28. Si Ie demandeur a precise les motifs sur lesqueJs it se 
fonde pour croire que Ie mandat doit etre execute de nuit, Ie juge 
de paix. s'il est convaincu de I'existence de tels motifs, peut, sur Ie 
mandat, en autoriser l'execution de nuit. 

29. Le mandat est redige selon la formule prescrite et porte 
la signature du juge de paix qui Ie delivre. 

30. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

h) Ie crime faisant I'objet de I'enquete; 

c) la chose saisissable ou la personne sequestree qui est recher
chee; 

d) la personne, Ie lieu ou Ie vehicule a fouiller; 

e) les conditions fixees, Ie cas echeant, pour son execution; 

f> la date ou il expire s'il n'est pas execute; 

g) Ie lieu et la date ou iI est delivre; 

11) Ie nom du juge de paix et son ressort. 
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SECTION III 
EXPIRATION DU MANDAT 

31. (1) Le mandat deceme a la suite d'une demande presen
tee en personne expire dix jours apres sa delivrance. 

(2) Le juge de paix peut fixer un delai pI us court s 'il est convaincu 
que ce delai est suffisant. 

(3) Le juge de paix peut fixer un delai de plus de dix jours mais 
d'au plus vingt jours, s'il est convaincu qu'il existe des motifs 
raisonnables de croire que cela est necessaire. 

32. Le mandat delivre a la suite d'une demande presentee 
par telephone ou a I'aide d'un autre moyen de telecommunication 
expire trois jours apres sa delivrance. 

33. Le mandat execute avant la date d'echeance qui y est 
fixee expire au moment de son execution. 

34. Lorsque Ie mandat expire sans avoir ete execute, les rai
sons pour lesquelles il ne l'a pas ete sont notees sur une copie du 
mandat. CelJe-ci est deposee des que cela est materielJement possi
ble aupres du greffier du district judiciaire OU Ie mandat a ete deli
vre. 

SECTION IV 
EXECUTION DU MANDAT 

35. Le mandat peut etre execute dans la province OU il est 
dclivre par tout agent de la paix de la province. 

36. (1) Le mandat peut aussi etre execute dans une autre 
province, s'il est vise par un juge de paix de cette province. 

(2) Le juge de paix peut viser Ie mandat deceme a la suite d'une 
demande presentee en personne, s'i1 est convaincu que la personne, Ie 
lieu ou Ie vehicule a fouiller se trouve dans cette province. 

(3) Le visa est appose selon la forrnule prescrite. 
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(4) Le mandat peut etre execute dans la province ou il a ete vise, 
par tout agent de la paix de celle-ci ou de la province ou il a ete delivre. 

37. Le mandat autorise I'agent de la paix a accomplir les 
actes suivants : 

a) fouiller toute personne, tout lieu ou tout vehicule designe 
dans Ie mandat; 

b) fouiller toute personne trouvee dans Ie lieu ou Ie vehicule 
designe dans Ie mandat, s'il croit, pour des motifs raisonna
bles, qu'elle porte ou dissimule la chose saisissable ou la per
sonne sequestrt!e designee dans Ie mandat; 

c) saisir toute chose que, pour des motifs raisonnables, il tient 
pour la chose saisissable designee dans Ie mandat; 

d) delivrer toute personne que, pour des motifs raisonnables, iI 
tient pour la personne sequestree designee dans Ie mandat. 

38. Le mandat est execute entre six heures et vingt et une 
heures, it moins que Ie juge de paix qui I 'a delivre n 'en ait auto
rise, par une mention expresse, I'execution de nuit. 

39. Sauf impossibilite materielle, Ie mandat est execute en 
presence de la personne qui occupe Ie lieu ou Ie vehicule fouille, 
ou qui en est apparemment responsable. 

40. (1) Avant d'entreprendre la fouille ou In perquisition, ou 
des que cela est materiellement possible, I'agent de la paix remet 
une copie du mandat, selon Ie cas : 

a) a la personne dont Ie mandat autorise la fouille; 

b) a toute personne presente et apparemment responsable du 
lieu ou du vehicule dont Ie mandat autorise la fouiile. 

(2) Apres avoir execute un mandat dans un lieu ou un vehicule 
sans qu'il y ait de personne presente et apparemment responsable, 
I 'agent de la paix indique sur une copie du mandat la date et I 'heure de 
I'execution et, Ie cas ecMant, Ie fait que des chases ant ete saisies. n 
affiche cette copie bien en vue dans Ie lieu ou Ie vehicule. 
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SECTION V 
REGLE DE PREUVE EN CAS D' ABSENCE 

DE L'ORIGINAL DU MANDAT 

41. Dans toute procedure ou il importe au tribunal d'etre 
convaincu qu'une perquisition ou une saisie a ete autorisee par un 
mandat deceme a la suite d'une demande presentee par telephone 
ou a I'aide d'un autre moyen de telecommunication, l'absence de 
I'original du mandat est, sauf preuve contraire, la preuve que la 
perquisition ou la saisie n'a pas ete autorisee par mandat. 

CHAPITRE III 
FOUILLES, PERQUISITIONS 
ET SAISIES SANS MANDAT 

SECTION I 
FOUILLES, PERQUISITIONS ET 
SAISIES EN CAS D'URGENCE 

42. (1) L'agent de la paix peut, sans mandat, fouiller une 
personne, un lieu ou un vehicule pour rechercher une chose saisis
sable ou une personne sequestree, s'il croit pour des motifs raison
nables : 

a) d'une part qu'elle sera trouvee sur la personne, dans Ie lieu 
ou dans Ie vehicule en question; 

b) d'autre part, que Ie delai necessaire a l'obtention d'un man
dat mettrait en peril la vie ou la securite de quelque personne. 

(2) L'agent de la paix qui, au cours de la fouille ou de la 
perquisition, trouve une chose ou une personne que, pour des motifs 
raisonnabIes, iI tient pour celie qui est recherchee, peut saisir cette 
chose ou delivrer cette personne, selon Ie cas. 

SECTION II 
FOUILLES, PERQUISITIONS ET 

SAISIES EN CAS D' ARRESTATION 

43. Toute personne qui en a arrete une autre peut, a l'occa
sion de cette arrestation, pratiquer sur elle sans mandat une fouille 
preventive. 
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44. L'agent de la paix qui a arrete une personne peut, a I'oc
casion de cette arrestation, exercer sans mandat les pouvoirs sui
vants : 

a) s'i! croit, pour des motifs raisonnables, qu'i! trouvera une 
chose saisissabIe sur cette personne et que Ie delai necessaire 
a l'obtention d'un mandat entrainerait la perte OU la destruc
tion de cette chose, il peut fouiller la personne et saisir toute 
chose que, pour des motifs raisonnables, il tient pour la chose 
saisissable; 

b) si Ia personne arretee se trouve dans un vehicule au en est 
responsable a ce moment, et que l'agent de la paix croie, pour 
des motifs raisonnables, qu'une chose saisissable sera trouvee 
dans ce vehicule et que Ie d61ai m!cessaire a I'obtention d'un 
mandat entrafnerait la perte ou la destruction de ceUe chose, il 
peut fouiller Ie vehicule et saisir toute chose que, pour des mo
tifs raisonnables, il tient pour la chose saisissable. 

SECTION III 
FOUILLES ET PERQUISITIONS 

AVEC LE CONSENTEMENT DE L'INTERESSE 

45. (1) L'agent de la paix peut fouiller sans mandat : 

a) toute personne, de meme que tout objet qu 'elle porte, si elle 
consent a la fouille; 

b) tout lieu ou vehicule, avec Ie consentement d'une personne 
presente qui en est apparemment responsable et parait habile a 
donner ce consentement. 

(2) Nul ne peut consentir, en vertu de la presente partie, a une 
fouille visant a rechercher une chose saisissable a I'interieur de son 
corps. 

46. (1) Lorsqu'il demande a une personne son consente-
ment, l'agent de la paix lui foumit les renseignements suivants : 

a) Ie crime faisant I'objet de I'enquete; 

h) ce qu'i1 recherche; 

c) ce en quoi consiste la fouille proposee; 

d) Ie fait qu'elle peut refuser de donner ce consentement ou, 
une fois qu'il est donne, Ie retirer en tout temps. 

(2) Le consentement peut etre donne de vive voix ou par ecrit. 
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47. L'agent de la paix qui, au cours de la fouiIle, trouve une 
chose que, pour des motifs raisonnables, iI tient pour saisissable, 
ou une personne que, pour des motifs raisonnables, iI tient pour 
sequestree, peut saisir cette chose ou delivrer cette personne. 

CHAPITRE IV 
SAISIE DE CHOSES BIEN EN VUE 

48. (I) L'agent de la paix peut saisir toute chose qu'i! 
trouve, bien en vue, dans I'exercice legitime de ses fonctions si, 
pour des motifs raisonnables, ilia croit saisissable. 

(2) Le pouvoir prevu au paragraphe (I) n'emporte pas celui de 
pem!trer dans un lieu prive. 

49. Nulle chose saisissable n 'est tenue pour bien en vue si 
l'agent de la paix ne peut avoir des motifs raisonnables de la croire 
saisissable sans Ia depIacer ni la manipllIer. 

CHAPITRE V 
EXERCICE DES POUVOIRS DE FOUILLE, 

DE PERQUISITION ET DE SAISIE 

so. (l) La fouiIIe corporeJJe est executee d'une maniere qui 
respecte la dignite de Ia personne visee. Compte tenu de sa nature 
et des circonstances, 

a) d'une part, sa portee est Iimitee au strict necessaire; 

b) d'autre part, elle respecte Ie plus possible I'intimite de la 
personne. 

(2) La personne devant etre fouillee peut renoncer, de vive voix 
ou par ecrit, aux exigences prevues aux alineas (I )a) ou b). 

51. L'agent de la paix qui effectue une fouille ou une per~ 
quisltJon peut obtenir l'aide de toute personne s'il est fonde a 
croire que ceIa est necessaire a I'efficacite de I'operation. 

52. Avant d'entrer dans un lieu prive ou il est autorise a per~ 
quisitionner, l'agent de Ia paix infonne 1 'occupant de sa qualite et 
du but de sa presence, Ie somme de Ie Iaisser entrer et lui accorde 
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un delai raison nab Ie pour ce faire. II est dispense de ces formalitcs 
s'U croit pour des motifs raisonnables (~ue cela entrainerait la perte 
Oll la destruction d'une chose saisissable a l'egard de laquelle la 
perquisition est autorisee, ou mettrait en danger la vie ou la securi
Ie de quelque personne. 

53. (I) Nul agent de la paix ne peut examiner ou saisir une 
chose, ni examiner de!> renseignements contenus dans une chose, 
s'i1 est au fait de I'existence possible d'un privilege relatif a cette 
chose ou aces renseignements, sans donner aux interesses une oc
casion raisonnable de formuler line opposition fondee Slir ce privi
lege; est cgalement visee par cette interdiction toute personne qui 
aide I'agent de la paix. 

(2) Lorsqu'un privilege est invoque, I'agent de la paix, sans 
examiner la chose ou les renseignements, ni les photographier ou en 
Caire faire de copies, procede a la saisie de J'une des deux far;ons 
suivantes : 

a) iJ retire a quiconque la possibilite de disposer de la chose, 
et prend les mesures necessaires pour empecher que la chose 
ou les renseignements y contenus Cassent I 'objet de quelque 
examen ou action: 

b) it prend possession de In chose, en fait un paquet qu' it 
scelle et identifie convcnablement, et qu'il con fie a la garde du 
sherif du district judiciaire ou du comte ou In saisie a ete ef
fectuee ou, s'iJ existe entre I'agent et la personne qui invoque 
Ie privilege une entente ecrite designant une personne qui agira 
en qualite de gardien, a Ja garde de cette derniere. 

(3) Pour J'application de la partie VII (Les pril'ileges ell matiert! 
de saisie), est tenu pour Ie gardien de la chose saisie, J'agent de la paix 
qui saisit la chose en retirant a quiconque la possibilite d 'en disposer, 
ou encore la personne ou Ie sherif ala garde duquel Ie paquet est con fie. 

54. (1) L'agent de la paix qui, au cours d'une fouille pre
ventive, saisit une chose qu'il tient pour une arme ou un instrument 
susceptible de faciliter I 'evasion, fait restituer cette chose a la per
sonne a qui eUe a ele saisie des que eel a est materieUement possi
ble et ne pose aucun risque, a moins que la saisie ou la retention 
n'en soit par ailleurs autorisee. 

(2) La personne autre qu'un agent de la paix qui, au cours d'une 
fouille preventive, saisit une chose qu'eUe tient pour une arme ou un 
instrument susceptible de faciliter l'evasion, remet cetle chose a un 
agent de la paix. des que cela est materiellement possible, pour qu'i1 
eo dispose conformement au paragraphe (I). 
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PARTIE III 

LA RECHERCHE D'INDICES SUR 
LES PERSONNES 

CHAPITRE PREMIER 
CHAMP D' APPLICATION 

55. (1) La presente partie s'applique a toute technique d'in
vestigation utilisee, par un agent de la paix ou a sa demande, afin 
d'obtenir des indices ou des renseignements concernant l'imputabi
lite d'un crime a une personne, et qui suppose un contact physique 
avec cette personne ou sa participation consciente. 

(2) Elle ne s'appJique pas aux techniques d'investigation 
consistant uniquement dans I' interrogatoire, la fouille corporelle 
pratiquee sous Ie regime de la partie II (Les fouilles, les perquisi
tions et les saisies) ou Ie prelevement d'echantiIIons d'haleine ou 
de sang effectue sous Ie regime de la partie IV (Le depistage de 
l' etat alcooliqlle chez les conducteurs). 

CHAPITRE II 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION EN VERTU D'UN MANDAT 

SECTION I 
DEMANDE DE MANDAT 

56. L'agent de la paix peut demander un mandat autorisant 
l'application d'une ou plusieurs des techniques d'investigation enu
merees ci-dessous : 

a) l'examen visuel de la surface du corps d'une personne; 

b) I' examen visuel des orifices corporels d 'une personne, ainsi 
que la recherche, I'extraction et la saisie de toute chose saisis
sable dissimulee dans un orifice corporel; 

c) Ie prelevement d'empreintes de toute partie externe du 
corps d'une personne; 

d) Ie prelevement d'empreintes dentaires sur une personne; 

e) Ie prelevement de cheveux sur une personne; 
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f) Ie prelevement de rognures ou de raclures sur les ongles des 
doigts ou des orteils d'une personne; 

g) Ie prelevement de residus ou de substances sur la surface 
du corps d'une personne, par lavage ou encore au moyen de 
tampons ou d'adhesifs; 

II) Ie prelevement d'echantillons de salive dans la bouche 
d'une personne, au moyen d'un tampon ou autrement, dans un 
but autre que celui de deceler la presence de drogues ou d'al
cool; 

i) l'examen physique d'une personne par un medecin; 

j) l'examen d'une personne au moyen de la radiographie ou 
de I' ultrasonographie. 

57. (1) La demande est presentee en personne. Toutefois, 
elle peut aussi I'etre par telephone ou a I'aide d'un autre moyen de 
telecommunication, s'il est materiellement impossible au deman
deur de se presenter en personne. 

(2) La demande est presentee unilateralement, a huis clos et 
sous serment, de vive voix ou par ecrit. 

(3) La demande presentee par ecrit doit I 'etre selon la formule 
prescrite. 

58. ( I) La demande pre .,:ntee en personne est adressee a un 
juge de paix du district judiciaire ou est cense avoir ete commis Ie 
crime ou de celui ou Ie mandat doit etre execute. 

(2) La demande faite par telephone ou a l'aide d'un autre 
moyen de telecommunication est presentee a un juge de paix desi
gne par Ie juge en chef de la Cour criminelle pour exercer cette 
fonction. 

59. La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant J'objet de I 'enquete; 

el) la personne qui doit etre soumise a l'application de la tech
nique d'investigation; 

e) Ie cas echeant, k fait que Ia personne a ete arretee, incuI
pee ou a recru une citation a comparaitre, relativement au crime 
faisant I'objet de I'enquete; 

f) la technique d'investigation devant etre appliquee; 



Motifs justifiant 
ttl delivrance 

g) les motifs pour Jesquels Ie demandeur croit que l'applica
tion de la technique fournira un indice probant relatif a I'im
plication de la personne dans Ie crime en question et qu'i! est 
materiellement impossible d 'obtenir cet indice par des moyens 
moins attentatoires a la dignite de la personne; 

11) s'j[ s'agit d'une demande de mandat autorisant I'examen de 
Ia personne au moyen de Ia radiographie ou de I 'ultrasonogra
phie, les motifs pour lesquels Ie demandeur croit que cet ex a
men ne risque pas de mettre en danger la vie ou la sante du 
sujet; 

i) la liste de toutes les demandes de mandat qui, a la connais
sance du demandeur, ont deja ete presentees relativement a la 
meme personne et dans Ie cadre de la meme enquete au d'une 
enquete connexe, avec la date de chacune d'entre elles, Je nom 
du juge de paix saisi et I'indication qu'elle a ete retiree, rejetee 
ou accueillie, selon Ie cas; 

j) Ie nom d'une personne qui, de I'avis du demandeur, est 
competente, de par sa formation ou son experience, pour I'ap
plication de la technique en cause, ou Ie nom d'une categorie 
de personnes repondant a ce critere; 

k) Ie cas echeant, et a condition que la demande soit presentee 
en personne, les motifs sur lesquels Ie demandeur se fonde 
pour croire qu'il est necessaire que Ie mandat puisse etre exe
cute plus de dix jours apres sa delivrance; 

l) dans Ie cas d'une demande presentee par telephone ou a 
I'aide d'un autre moyen de telecommunication, les circons
tances en raison desquelles il est materiellement impossible au 
demandeur de se presenter en personne devant un juge de 
paix. 

SECTION II 
DELIVRANCE DU MANDAT 

60. (1) Le juge de paix saisi d'une demande a eet effet peut 
deeerner un mandat autorisant l'application d'une technique d'in
vestigation enumeree a I 'article 56 si les conditions suivantes sont 
reunies : 

a) la personne qui doit etre soumise a I'application de cette 
technique a ete inculpee d'un crime punissable d'une peine 
d'emprisonnement de plus de deux ans, au elle a ete arretee au 
a re9u une citation a comparaltre relativement a un tel crime; 

b) Ie juge de paix est convaincu qu'il existe des motifs raison
nables de croire : 
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(i) que I'application de la technique fournira un indice pro
bant concernant I'implication de ceUe personne dans Ie 
crime, 
(ii) qu'il est materiellement impossible d'obtenir cet indice 
par des moyens moins attentatoires a la dignite de la per
sonne, 
(iii) dans Ie cas d'une demande de mandat autorisant I'exa
men de la personne au moyen de la radiographie ou de I'ul
trasonographie, que cet examen ne risque pas de mettre en 
danger la vie ou la sante du sujet. 

(2) Dans Ie cal' d'une demande presentee par telephone ou a 
I'aide d'un autre moyen de telecommunication, Ie juge de paix re
fuse la delivrance du mandat s'il n'est pas en outre convaincu de 
l'existence de motifs raisonnables de croire qu'il est rnateriellement 
impossible au demandeur de se presenter en personne devant un 
juge de paix. 

61. Le juge de paix qui decerne un mandat peut y fixer 
toutes conditions qu'il juge opportunes quant a son execution. 

62. Le mandat est redige selon la formule prescrite et porte 
la signature du juge de paix qui Ie deliv:-e. 

63. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant l'objet de l'enquete; 

c) la personne qui doit etre soumise a l'application de la tech
nique d'investigation; 

d) la technique d'investigation devant etre appliquee; 

e) les conditions fixees, Ie cas echeant, pour son execution; 

.f) la date ou il expire s'il n'est pas execute; 

g) Ie lieu et la date ou il est delivre; 

II) Ie nom du juge de paix et son ressort. 

SECTION III 
EXPIRATION DU MANDAT 

64. (1) Le mandat deceme a ia suite d'une demande presen
tee en personne expire dix jours apres sa delivrance. 
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(2) Le juge de paix peut fixer un delai plus court s'il est 
convaincu que ce delai est suffisant. 

(3) Le juge de paix peut fixer un delai de plus de dix jours, 
mais d'au plus vingt jours, s'il est convaincu qu'il existe des mo
tifs raisonnables de croire que cela est necessaire. 

65. Le mandat delivre a la suite d'une demande presentee 
par telephone ou a I'aide d'un autre moyen de telecommunication 
expire trois jours apres sa delivrance. 

66. Malgre la date d'echeance qui y est fixee, Ie mandat ex
pire des que toutes les techniques d'investigation dont il autorisait 
l'application ont ete appliquees. 

67. (1) Lorsque Ie mandat expire sans qu'aucune des techni
ques d'investigation qui y etaient autorisees ait ete appliquee, les 
raisons pour lesquelles il n 'a pas ete execute sont notees sur une 
copie du mandat. 

(2) La copie est deposee, des que cela est materiellement pos
sible, aupres du greffier du district judiciaire OLI Ie mandat a ete 
delivre. 

SECTION IV 
EXECUTION DU MANDAT 

68. Le mandat peut etre execute par tout agent de la paix de 
la province ou il est delivre. 

69. Avant d'executer Ie mandat, ou des que cela est mate
riellement possible, I'agent de la paix en remet une copie a la per
sonne soumise a l'application de la technique d'investigation. 

SECTION V 
REGLE DE PREUVE EN CAS D'ABSENCE DE 

L'ORIGINAL DU MANDAT 

70. Dans toute procedure ou il importe au tribunal d'etre 
convaincu que I'application d'une technique d'investigation a ete 
autorisee par un mandat decerne a la suite d'une demande presen-
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tee par telephone ou a I'aide d'un autre moyen de telecommunica
tion, I'absence de I'original du mandat est, sauf preuve contraire, la 
preuve que I 'application de la technique n'a pas ete autorisee par 
mandat. 

CHAPITRE III 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION SANS MANDAT 

SECTION I 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION EN CAS D'URGENCE 

71. Lorsqu'une personne a ete inculpee d'un crime punissa
ble d'une peine d'emprisonnement de plus de deux ans, ou qu'elle 
a ete arretee ou a re911 line citation a comparaitre relativement a un 
tel crime, I'agent de la paix peut, sans mandat, soumettre ou faire 
soumettre cette personne a I'application de toute technique d'inves
tigation enumeree aux alineas 560) a i), s'i1 croit, pour des motifs 
raisonnables, que les conditions sllivantes sont reunies : 

a) cela permettra d'obtenir un indice probant concernant I'im
plication de la personne dans Ie crime en question; 

h) Ie delai necessaire a I'obtention d'un mandat entrainerait la 
perte au la destruction de I'indice en question; 

c) 11 est materiellement impossible d'obtenir I'indice en ques
tion par des moyens moins attentatoires a la dignite de la per
sonne. 

SECTION II 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION EN CAS D'ARRESTATION 

*72. L'agent de la paix qui a arrete une personne pour un 
crime punissable d'une peine d'emprisonnement de plus de deux 
ans peut, a I 'occasion de cette arrestation, proceder ou faire proce
der sans mandat a l'examen visuel de la surface du corps de cette 
personne, a I'exclusion de ses parties genitaies, de ses fesses et, s'il 
s'agit d'une femme, de ses seins, s'il croit, pour des motifs raison
nables, 

* Certains commissaires s'opposent 11 I'inclusion de cette disposition dans Ie code. 
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a) d'une part, que cela pernlettra d'obtenir un indice probant 
concernant I'implication de la personne dans Ie crime en ques
tion; 

b) d'autre part, qu'i1 est materiellement impossible d'obtenir 
cet iudice par des moyens moins attentatoires it la dignite de la 
persollne. 

SECTION III 
APPLICATION DE TECHNIQUES 

D'INVESTIGATION AVEC LE CONSENTEMENT DE 
L'INTERESSE 

73. (l) Tout agent de la paix peut, sans mandat, soumettre 
ou faire soumettre une personne, avec Ie consentement de celle-ci, 
a I'application de toute technique d'investigation, a I'exception de 
celles qui supposent I'administration d'une drogue destinee a modi
fier I'humeur, les inhibitions, Ie jugement ou la pensee, ou d'une 
drogue qui a notoirement cet effet. 

(2) Le consentement n 'est valide que si les conditions sui-
vantes ont ete preaIablement remplies : 

a) on a donne au sujet une description de la technique d'in
vestigation, on lui en a explique la nature et on I'a informe des 
raisons qui motivent Ie recours a cette technique; 

b) Ia personne qui doit proceder a I'application de la techni
que a informe Ie sujet, Ie cas echeant, des risques non negli
geables que cela pose pour sa sante ou sa securite; 

c) un agent de la paix a informe Ie sujet qu'il a Ie droit de 
consulter un avocat avant de decider s'i! consent ou non a 
l'application de la technique, et qu'iI peut refuser de donner ce 
consentement ou, une fois qu'iI est donne, Ie retirer en tout 
temps. 

(3) Le consentement peut etre donne de vive voix eu par ecrit. 
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CHAPITRE IV 
EXERCICE DES POUVOIRS RELATIFS 
AUX TECHNIQUES D'INVESTIGATION 

SECTION I 
FORMALITES DE L' APPLICATION DES 

TECHNIQUES D'INVESTIGATION 

74. (1) L'application de t('ute technique d'investigation est 
confiee a une personne qui, de par sa formation ou son experience, 
a la competence requise. 

(2) Les empreintes dentaires s~nt pre levees par une personne 
habilitee a ce faire en vertu des lois de la province. 

(3) L'application de toute technique d'investigation qui sup
pose la recherche ou I'extraction d'une chose saisissable se trou
vant dans Ie corps d'une personne est confiee a un medecin. 

(4) Dans les circonstances prevues a I'article 71 (urgence), l'a
gent de la paix peut rechercher et extraire une chose saisissable 
dissimulee dans la bouche de la personne. 

75. (1) Nul ne peut etre soumis a I'application d'une techni
que d'investigation sans son consentement, a moins que les condi
tions suivantes n 'aient ete prealablement remplies : 

a) on a donne au sujet une description de la technique d'in
vestigation, on lui en a explique la nature et on I'a informe des 
raisons motivant Ie recours a cette technique; 

b) on a informe Ie sujet que la loi l'oblige a s'y soumettre et 
autorise le recours a la force necessaire et raisonnable dans les 
circonstances pour l'application de la technique. 

(2) Ces renseignements sont fournis a la personne avant I'ap
plication de la technique; en cas d'impossibilite materielle, ils sont 
fournis a la premiere occasion raisonnable. 

(3) La personne peut renoncer, de vive voix ou par ecrit, aux 
exigences prevues a I'alinea (l)a). 

76. (1) Toute technique d'investigation est appliquee d'une 
maniere qui respecte la dignite de la personne visee. Compte tenu 
de sa nature et des circonstances, 
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a) d'une part, elle est appliquee de fac;on a incommoder Ie 
moins possible la personne; 

b) d'autre part, elle respecte Ie plus possible l'intimite de la 
personne. 

(2) La personne peut renoncer, de vive voix ou par ecrit, aux 
exigences prevues aux alineas (I)a) ou b). 

77. Ne constitue pas un crime, Ie fait d'omettre ou de refuser 
de soumettre une autre personne a une technique d'investigation. 

SECTION II 
POUVOIRS CONNEXES 

78. Le pouvoir de pro ceder a I'examen visuel des orifices 
corporels ou de la surface du corps d'une personne non consen
tante comporte Ie pouvoir de photographier tout indice decouvert 
par ce moyen. 

79. (1) L'agent de la paix peut faire proceder a I'examen ou 
a l'analyse de toute chose prise ou obtenue grike a I 'application 
d'une technique d'investigation. 

(2) Si I 'examen ou I 'analyse permet de decouvrir un indice, Ia 
chose, ou ce qui en reste alors, est preservee de fac;on a pouvoir 
etre utilisee dans Ie cadre de procedures ulterieures. 

(3) Le present article ne s'appJique pas aux choses saisies a 
titre de choses saisissables sous Ie regime de la presente partie. 

SECTION III 
RAPPORT SUR LES TECHNIQUES 

APPLIQUEES 

80. (I) A la suite de I'application d'une technique d'investi
gation en vertu d'un mandat, de I'article 71 (urgence) ou de l'arti
cle 72 (arrestation), ou lorsqu'une chose a ete prise ou obtenue 
grace a I'application d'une technique d'investigation avec Ie 
consentement de I'interesse, l'agent de Ia paix, des que cela est 
materiel1ement possible, dresse et signe un rapport qui contient Ies 
renseignements suivants : 

a) Ie crime faisant I'objet de I'enquete; 
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b) la personne soumise a I 'application de la technique; 

c) la technique utiIisee et, Ie cas echeant, la description des 
choses pre levees ou obtenues; 

d) Ie lieu, Ia date et I 'heure de I' application de la technique; 

e) Ie nom de la personne qui a procede a I'application de la 
technique; 

j) Ie nom de I'agent de la paix. 

(2) Dans Ie cas ou Ie recours a la technique etait fonde sur 
I'article 71 (urgence), Ie rapport indique en outre les motifs pour 
lesquels I 'agent de la paix croyait que I'application de la technique 
fournirait un indice probant relatif a I'implication de la personne 
dans Ie crime en question, que Ie delai necessaire a I'obtention 
d'un mandat aurait entratne la perte ou la destruction de I'indice et 
qu'il etait materiellement impossible d'obtenir cet indice par des 
moyens moins attentatoires a la dignite de la personne. 

(3) Dans Ie cas ou Ie recours a la technique etait fonde sur 
I 'article 72 (arrestation), Ie rapport indique en outre les motifs pour 
lesquels I 'agent de la paix croyait que I'application de la technique 
permettrait d'obtenir un indice probant concernant I'implication de 
la personne dans Ie crime en question et qu'il etait materiellement 
impossible d'obtenir cet indice par des moyens moins attentatoires 
a Ia dignite de la personne. 

(4) Dans Ie cas ou I'application de la technique etait fondee 
sur un mandat autorisant I 'application de plusieurs techniques qui 
n'ont pas toutes ete utilisees, Ie rapport indique en outre les raisons 
pour lesquelles certaines ne I'ont pas ete. 

81. L'agent de la paix, des que cela est materiellement pos-
sible : 

a) remet une copie du rapport a la personne soumise a I'appli
cation de la technique; 

b) fait deposer Ie rapport aupres du greffier du district judi
ciaire ou la technique a ete utilisee. 
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PARTIE IV 

LE DEPISTAGE DE L'ETAT 
ALCOOLIQUE 

CHEZLESCONDUCTEURS 

CHAPITRE PREMIER 
DEFINITIONS 

82. Les definitions qui suivent s 'appliquent a la presente 
partie. 

«a\cootest» Appareil destine a deceler la presence d'a\Cool dans Ie 
sang d'une personne, qui est d'un type approuve pour l'applica
tion de la presente partie par un arrete du procureur general du 
Canada. 

«analyseur d'haleine» Appareil destine au prelevement et a I'ana
lyse de I'air expire, qui permet de determiner I'a\coolemie d'une 
personne et qui est d'un type approuve pour I'application de la 
presente partie par un arrete du procureur general du Canada. 

«analyste» Personne designee comme analyste par Ie procureur ge
neral pour l'application de la presente partie. 

«conduire» Dans Ie cas d'un navire ou d'un aeronef, Ie piloter. 

«con tenant» Selon Ie cas : 

a) contenant destine a recueillir, en vue d 'une analyse, un 
echantillon de I'air expire par une personne, qui est d'un type 
approuve pour l'apiJlication de la presente partie par un arrete 
du procureur general du Canada; 

b) contenant destine a recueillir, en vue d 'une analyse, un 
echantillon du sang d'une personne, qui est d'un type approu
ve pour l'application de la presente partie par un arrete du pro
cureur general du Canada. 

«technicien» Selon Ie cas : 

a) to ute personne reconnue qualifiee par Ie procureur general 
pour faire fonctionner un analyseur d'haleine; 

b) toute personne reconnue qualifiee par Ie procureur general 
pour prelever un echantillon du sang d'une personne pour l'ap
plication de la presente partie, ou faisant partie d'une categorie 
de personnes reconnues qualifiees a cette fin par Ie procureur 
general. 
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«vehicule» Tout vehicule a moteur, et tout navire, train ou aeronef; 
la presente definition ne vise toutefois pas Ies vehicules tires, 
mas ou pousses par la force musculaire. 

CHAPITRE II 
DEPISTAGE PRELIMINAIRE 

83. (1) L'agent de Ia paix qui a de bonnes raisons de soup
<tonner un etat alcoolique chez la personne qui conduit un vehicule, 
ou en a la garde ou Ie contr6le, peut lui demander: 

a) de fournir, des que cela est materieIIement possible, 
l'echantiIlon d'haleine qu'iI estime necessaire a une analyse au 
moyen d'un alcootest; 

b) de Ie suivre, si besoin est, pour que Ie prelevement de cet 
echantillon puisse etre effectue. 

(2) Lorsqu'il fait cette demande, I'agent de Ia paix avertit Ia 
personne qu'en cas d'omission ou de refus, iI peut I'arreter et I'em
mener a un endroit OU un analyseur d'haleine est disponible. 

CHAP!TRE III 
DEMANDE D'ECHANTILLONS POUR 

LA DETERMINATION DE L' ALCOOLEMIE 

SECTION I 
REFUS DE FOURNIR UN ECHANTILLON POUR 

LE DEPISTAGE PRELIMINAIRE 

84. Lorsqu'une personne a ete arretee pour omission ou re
fus de fournir un echantiIlon d'haleine en vue de I'epreuve de l'aI
cootest, ou pour omission ou refus de suivre I'agent de Ia paix 
pour Ie prelevement de cet echantillon, I'agent de la paix peut lui 
demander de fournir, des que cela est materiellement possible, les 
echantillons d'haleine necessaires, de l'av is d'un technicien, a une 
analyse au moyen d'un analyseur d'haleine. 
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SECTION II 
COMMISSION DU CRIME DE CONDUITE SOUS 

L'EMPIRE D'UN ETAT ALCOOLIQUE 

85. (I) L'agent de la paix qui a des motifs raisonnables de 
croire qu'une personne, au cours des deux heures precedentes, a 
commis Ie crime prevu a I'article 58 (conduite sous I'empire d'un 
etat alcooJique) du projet de code criminel de la CRD peut, des 
que cela est materieLIement possible, demander a cette personne : 

a) de fournjr, des que ceia est materiellement possible, les 
echantilions d'haleine necessaires, de I'avis d'un technicien, it 
une analyse au moyen d'un analyseur d'haleine; 

b) de Ie suivre, si besoin est, pour Ie prelevement des echan
tillons d'haleine. 

(2) S'illui demande de Ie suivre, ill'avertit qu'en cas d'omis
sion ou de fefus, iI peut I'arreter et la conduire a un endroit au un 
analyseur d'haleine est disponible. 

86. (1) L'agent de la paix qui a des motifs raisonnab'es de 
croire que, a cause de I 'etat physique de cette personne, le preleve
ment d'echantillons d'haleine serait materiellement impossible ou 
eUe serait incapable de fournir des echantilIons d'haleine, peut, des 
que cela est materiellement possible, lui demander: 

a) de se soumettre, des que cela est materiellement possible, 
au prelevement d'echantiIlons de son sang pour la determina
tion de son alcooJemie; 

b) de Ie suivre, si besoin est, pour Ie preievement des echan
tillons. 

(2) S'iJ lui demande de Ie suivre, il I'avertit qu'en cas d'omis
sion ou de fefus, il peut I'arreter et la conduire a un endroit ou 
pourront etre effectues les prelevements de sang. 

SECTION III 
MISE EN GARDE SUR LES CONSEQUENCES 

D'UN REFUS 

87. L'agent de la paix qui demande a une personne de four
nir des echantillons d'haleine ou de sang I'avertit que, suivant I'ar
tic1e 59 (omission ou refus de fournir un echantilion d'haleine ou 
de sang) du projet de code criminel de la CRD, Ie fait de refuser 
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ou d'omettre d'obtemperer sans excuse raisonnable constitue un 
crime. 

SECTION IV 
RESTRICTIONS QUANT A LA DEMANDE 

D'ECHANTILLONS 

88. Lorsque la personne a ete admise a I 'hopital 0'.1 est trai
tee d'urgence par un medecin, I 'agent de la paix ne peut lui de
mander de fournir des echantillons d'haleine ou de subir des 
prelevements de sang que si Ie medecin traitant estime que la for
mulation de cette demande et Ie prelevement des echantillons ne 
risquent pas de nuire au traitement de cette personne ni aux soins 
qui lui sont donnes. 

SECTION V 
DEMANDE D'ECHANTILLONS DE SANG APRES 

COMMUNICATION DES RESULTATS DES ANALYSES 

89. (1) Une fois conn us les resultats des analyses d'haleine, 
I'agent de la paix les communique a la personne visee des que cela 
est materiellement possible. 

(2) Une fois informee des resultats des analyses d'haleine, la 
personne detenue peut demander que des echantillons de sang 
soient preleves sur elle; I 'agent de la paix prend alors les disposi
tions necessaires a cet effet. 

CHAPITRE IV 
MANDAT AUTORISANT DES 
PRELEVEMENTS DE SANG 

SECTION I 
DEMANDE DE MANDAT 

90. L'agent de la paix peut demander un manda~ autorisant 
Ie prelevement d'echantillons de sang sur une personne. 
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91. (l) La demande est presentee en personne. Toutefois, 
elle peut aussi i'etre par te:lephone ou it I'aide d'un autre moyen de 
telecommunication, s'il est materieJlement impossible au dcman
deur de se presenter en personne. 

(2) La demrmde est presentee unilateralement et sous senne nt, 
de vive voix ou par cerit. 

(3) La demande presentee par ecrit doh l'etre selon la formule 
preserite. 

92. (1) La demande presentee en personne est adressee a un 
juge de paix du district judiciaire utI est cense avair ete commis Ie 
crime ou de celui ou Ie mandat doit etre execute. 

(2) La demande faite par tek:phone 01.1 it I'aide d'un autre 
unoyen de telecommunication est presentee it un juge de paix desi
gne par Ie juge en chef de la Cour crimineJle pour exercer cette 
fonction. 

93. La demande contient les renseignements suivanls : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant l'objet de l'enquete; 

d) la personne sur laquelle les echantiJlons de sang doivent 
etre preleves; 

e) les motifs pour lesquds Ie demandeur croit que cette per
sonne, au cours des deux heures precedentes, a commis Ie 
crime prevu a l'article 58 (conduite SOliS l'empire d'un etat al
coolique) du projet de code criminel de Ia CRD et u ete impli
quee dans un accident ayant coute lu vie ou des lesions 
corporeUes a quelque personne; 

j) les motifs pour lesquels Ie demandeur croit qu'un medecin 
est d'avis it la fois : 

(i) que cette personne se trouve, a cause de I'absorption 
d'alcool, de l'accident ou de tout autre evenement lie a 
J'accident, dans un etat physique ou psychologique qui ne 
lui permet pas de consentir au prelevement d'echantillons 
de son sang, 
(ii) que Ie prelevement des echantillons ne risque pas de 
mettre en danger la vie ou la sante de cette personne; 

g) Ia liste de to utes les demandes de mandat qui, a la connais
sance du demandeur, ont deja etc presentees relativement a la 
meme personne et dans Ie cadre de la meme enquete ()11 d'une 
enquete connexe, avec la date de chacune d'entre elles, Ie nom 
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du juge de paix saisi et I'indication qu'elle a ete retiree, rejelee 
ou accueillie, selon Ie cas; 

h) dans Ie cas d'une demande presentee par telephone ou a 
I'aide d'un autre moyen de teh!communication, les circons
tances en raison desquelles iI est materiellement impossible au 
demandeur de se presenter en personne devant un juge de 
paix. 

SECTION II 
DELIVRANCE DU MANDAT 

94. 0) Le juge de paix saisi d'une demande a cet effet peut 
decerner un mandat autorisant Ie prelevement d'echantillons du 
sang d'une personne s'i1 est convaincu qu'il existe des motifs rai
sonnables de croire : 

a) d'une part, que cette personne, au cours des deux heures 
pn!cedentes, a commis Ie crime prevu a I'article 58 (conduite 
so us I'empire d'un etat aIcooJique) du projet de code criminel 
de la CRD et a ete impJiquee dans un accident ayant coOte la 
vie ou des lesions corporelles a quelque personne; 

h) d'autre part. qu'un medecin est d'avis a la fois : 
(i) que ce.'1e personne se trouve, a cause de I'absorption 
d'alcool, de I'accident au de tout autre evenement lie a 
I'accident, dans un etat physique au psychologique qui ne 
lui permet pas de consentir au prelevement de son sang, 
(ii) que Ie prelevement des echantillons ne risque pas de 
mettre en danger la vie ou la sante de cette personne. 

(2) Dans Ie cas d'une demande presentee par telephone ou a 
I'aide d'un autre moyen de telecommunication, Ie juge de paix re
fuse Ia delivrance du mandat s'i1 n'est pas en outre convaincu de 
I'existence de motifs raisonnables de croire qu'i1 est materiellement 
impossible au demandeur de se presenter en personne devant un 
juge de paix. 

95. Le juge de paix qui decerne un mandat peut y fixer 
toutes conditions qu'il juge opportunes quant a son execution. 

96. Le mandat est redige selon la formule prescrite et porte 
Ia signature du juge de paix qui Ie delivre. 
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97. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant l'objet de l'enquete; 

c) la personne sur laquelIe les echantiIIons de sang doivent 
etre preleves; 

d) Ie jour et l'heure ou Ia demande a ete presentee; 

e) Ies conditions fixees, Ie cas echeant, pour I 'execution du 
mandat; 

fJ Ie jour et I'heure ou Ie mandat expire s'il n'est pas execute; 

g) Ie jour, I'heure et I'endroit aLI Ie mandat est delivre; 

11) Ie nom du juge de paix et son ressort. 

SECTION III 
EXPIRATION DU MANDAT 

98. Le mandat autorisant Ie preIevement d'echantiIIons de 
sang expire six heures apres sa delivrance au au moment de son 
execution, si elle a lieu avant cette echeance. 

99. Lorsque Ie mandat expire sans avoir ete execute, les rai
sons pour lesquelles il ne I 'a pas ete sont notees sur une copie du 
mandat. Celle-ci est deposee des que cela est materiellement pos
sible aupres du greffier du district judiciaire ou Ie mandat a ete 
delivre. 

SECTION IV 
REMISE D'UNE COPIE DU MANDAT 

100. Des que cela est materiellement possible apres l'execu
tion du mandat, I'agent de Ia paix remet une copie du mandat a Ia 
personne sur qui les echantillons de sang ant ete preleves, a mains 
que Ie juge de paix qui a decerne Ie mandat n'ait prescrit, a titre de 
condition regissant son execution, que cette copie soit remise a une 
autre personne designee. 
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CHAPITRE V 
PRELEVEMENT, ANALYSE ET REMISE DES 

ECHANTILLONS DE SANG 

SECTION I 
CHAMP D' APPLICATION 

101. Le present chapitre s'applique aux echantillons de sang 
preleves en vertu d'un mandat, d'une demande faite suivant l'ali
nea 86(1)a) (agent de la paix) ou d'une dcmande faite dans les 
circonstances decrites au paragraphe 89(2) (personne detenue). 

SECTION II 
PRELltVEMENT ET ANALYSE 

DES ECHANTILLONS 

102. (1) Le prelevement d'echantillons de sang doit satisfaire 
aux conditions suivantes : 

a) il est effectue des que cela est materiellement possible 
apres la formulation de la demande ou la delivrance du man
dat; 

b) il est effectue par un medecin ou par un technicien agissant 
sous la direction d'un medecin; 

c) il est effectue de maniere telle que la personne so it incom
modee Ie moins possible. 

(2) Le prelevement d'echantillons de sang est interdit a moins 
que Ie medecin ne soit d'avis, avant Ie prelevement de chaque 
echantillon, 

a) que, d 'une part, Ie prelevement de I 'echantillon ne risque 
pas de mettre en danger la vie ou la sante de la personne; 

b) que, d'autre part, dans Ie cas ou l'echantillon est preleve en 
vertu d'un mandat, Ia per',onne se trouve, a cause de l'absorp
tion d'alcool, de I'accident ou de tout autre evenement lie a 
l'accident, dans un etat physique ou psychologique qui ne lui 
permet pas de consentir au prelevement de son sang. 

103. (1) Le prelevement sur une meme personne est limite a 
deux echantillons de sang dis tincts. 
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(2) La quantite de sang prelevee pour chaque echantillon est 
Iimitee a celle qui, de I'avis du medecin, permet de diviser l'echan
tillon en deux parties destinees a des analyses distinctes, pour Ia 
determination de I'alcoolemie de la personne. 

104. (1) Chacun des echantiIlons de sang est divise en deux 
parties, qui sont placees dans des contenants scelles distincts. 

(2) L'agent de la paix charge de l'enquete sur Ie crime relati
vement auque) Ie prelevement a ete effectue a la garde des echan
tillons; iI prend les mesures propres a assurer leur protection et leur 
conservation. 

105. (I) L 'agent de Ia paix peut confier a un analyste une 
partie de chacun des echantiIlons de sang pour Ia determination de 
I'alcoolemie. 

(2) II garde I'autre partie de chacun des echantillons, afin 
qu'une analyse puisse etre effectuee pour Ie compte de la personne 
sur qui les echantillons ont ete preleves. 

106. Tout echantillon de sang peut faire I'objet d'une analyse 
visant a deceler la presence de drogues. 

SECTION III 
DEMANDE DE REMISE D'ECHANTILLONS 

107. La personne sur Iaquelle des echantillons de sang ont ete 
preleves peut, moyennant un preavis raisonnable au poursuivant, 
demander la remise d'une partie de chaque echantillon en vue 
d'une analyse. 

108. La demande est presentee par ecIit a un juge de paix 
dans Ies trois mois qui sui vent Ie jour du prelevement des echantil
Ions. 

109. (1) La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou eIle est presentee; 

c) Ie crime reproche ou faisant I'objet de l'enquete; 

d) la date du prelevement des echantillons de sang; 
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e) la nature de I'ordonnance demandee. 

(2) Le contenu de Ia demande est atteste par un affidavit. 

110. Un preavis indiquant Ie lieu, la date et i'heure de I'audi
tion est signifie, avec la demande et I'affidavit, au poursuivant. 

111. Le juge saisi de Ia demande peut recevoir tout element 
de preuve ou temoignage, notamment sous la forme d'un affidavit. 

112. (I) Lorsqu'un affidavit doit etre produit en preuve, il est 
signifie, dans un delai raisonnable avant I'audience, au poursuivant. 

(2) Le souscripteur d'un affidavit re9u en preuve pellt etre in
terroge sur Ie contenu de cet affidavit. 

113. Le <;emlent est obligatoire pour tout temoin. 

114. (1) Les temoignages entendus pm Ie juge de paix sont 
integralement enregistres par ecrit ou sur /.,upport electronique. 

(2) L'enregistrement indique I 'heur:.!, Ie jour et un sommaire 
de son contenu. 

(3) L'heure, la date et I'exactitude de to ute transcription de 
l'enregistrement doivent etre certifiees. 

115. Le juge ..Ie paix saisi d'une demande a cet effet ordonne 
Ia remise d'u.ne partie de chaque echantillon, sous reserve des 
condition~ i../u'il estime necessaires pour en assurer Ia conservation 
en vue de son utilisation dans Ie cadre de queIque procedure. 

116. L'ordonnance est redigee suivant la formule prescrite et 
porte la signature du juge de paix qui Ia rend. 

117. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime rep roche ou faisant I' objet de I' enquete; 

c) Ia date du prelevement des echantillons de sang; 

d) Ies conditions imposees par Ie juge; 
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e) Ie lieu et la date ou elle est rendue; 

j) Ie nom et Ie ressort du juge de paix qui la rend. 

118. Des que cela est materiellement possible apres I'audition, 
Ie juge de paix fait deposer les documents suivants aupres du gref
fier du district judiciaire ou la demande a ete presentee : 

a) Ie preavis relatif a Ia demande; 

b) Ia demande; 

c) l'enregistrement des temoignages qu'il a entendus, ou la 
transcription de cet enregistrement; 

d) les autres elements de preuve qu'il a re9us; 

e) I'original de I'ordonnance. 

SECTION IV 
ABSENCE DE RESPONSABILITE PEN ALE 

119. Ne constitue pas un crime, Ie fait pour un medecin ou un 
technicien d'omettre ou de refuser de prelever un echantillon de 
sang sur une personne, ni Ie fait, pour un medecin, d'omettre ou de 
refuser de faire effectuer un tel prelevement par un technicien 
place sous sa direction. 

[Position minoritaire - Certains commissaires ont propose une version differente du 
chapitre V. 

Comme dans fa version majoritaire, fes paragraphes 102(1) a J04( 1) s'app/ique
raient aux echantillons de sang prefeves ell vertu d' un mandat 011 a fa suite de fa de
mande presentee so it par l' agent de /a paix en application de l' alinea 86(1 )a), soit par 
fa personne derenlle dans fes circonstances decrites all paragraphe 89(2). L' article 119 
await allssi une portee generaLe. 

Les dispositions du paragraphe 104(2) a l' article 118 ne seraient en revanche ap
plicabLes qu' aux echantillons pre/eves en vertu d'lIn mandat ou a La demande de 
l' agent de La paix. Les echantillons pre/eves a /a demande de /a persollne detenlle dans 
fes circonstances decrites all paragraphe 89(2) seraient a/ors asslljettis allx dispositions 
don! Le texte suit. 

Remise d'l/II 
&lwlltillOIl 

119.1 (1) Une partie de chacun des rJchan!iIlolls de sang est 
remise a La personne Sill' Laqllelle ceux-ci ont ere pre/eves. 
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(2) Les resIlltats de toute analyse ou epreU\'e ejfectuee sur 
cette partie de l' echantillon son! confidentie/s et privilegies, ell ce 
qui cOllcerne la persollne sur qui les echantillons ont ete pre/eves. 

(3) Si cette personne entend produire les resuitats en preuve 
dans que/que procedure, elle donne au poursuivant UII preavis rai
sonnab/e de son intention. 

119.2 (1) L'agent de /a paix charge de /'enquere sur /e crime 
re/ativement auquel /es ec:hantillons de sang ont ete pre/eves a fa 
garde de /' autre partie de chaque echantillon; if prend fes mesures 
propres a assurer sa protection et sa conservation. 

(2) L' agellf de /a paix pellt confier a 1111 ana/yste ceUe partie 
de chaque echantillon pour faire determiller I' a/coolemie et faire 
constater l' eventuelle presence de drogues. 

(3) L' analyste ou /a persollne qui a ejfectue /' analyse ne pell! 
divulguer /es resultats de celle-ci a moins que /a persollne sur /a
quelle /es echantillolls ont ete pre/eves n' ait donne I' avis prevu au 
paragraphe 119.1(3). 

119.3 Ii moins que /a personl1e sllr /aquelle les ecliantillons 
de sang ont ete pre/eves 11' ait donne I' avis prevu au paragraphe 
119.1(3), ni /e pre/evement d' echantillons ni les resu/tats de que/
que analyse de ceux-ci 11' est recevah/e en preuve dalls quelque 
procedure, et /lui ne peut commenter, dans que/que procec/ure, Ie 
pre/evement d' echantillolls.j 

CHAPITRE VI 
REGLES DE PREUVE 

SECTION I 
ABSENCE DE L'ORIGINAL DU MANDAT 

OBTENU PAR TELEPHONE 

120. Dans toute procedure ou il importe au tribunal d'etre 
convaincu que Ie prelevement d'un echantillon de sang a ete auto
rise par un mandat decerne a la suite d'une demande presentee par 
telephone ou a I'aide d'un autre moyen de telecommunication, 
I'absence de I'original du mandat est, sauf preuve contraire, la 
preuve que Ie prelevement n'a pas ete autorise par mandat. 
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SECTION II 
RESULT AT DES ANALYSES 

121. (I) Dans toute pOUl'suite ou une personne est accusee du 
crime prevu a I 'article 58 (conduite sous I 'empire d'un etat alcoo
Iique) du projet de code criminel de la CRD, les presomptions sui
vantes s 'appliquent lorsque des echantillons de I 'air expire par 
cette personne ont ete preleves et analyses en conformite avec les 
conditions enumerees au paragraphe (2) : 

a) si les resultats des analyses concordent, I 'alcoolemie de la 
personne au moment ou Ie crime est cense avoir ete commis 
est presumee, sauf preuve contraire, correspondre au tau x de
termine par les analyses; 

b) si les resultats des analyses divergent, I'alcoolemie de la 
personne au moment Oll Ie crime est cense avoir ete commis 
est presumee, sauf preuve contraire, correspondre au plus 
faible des taux detemlines par les analyses. 

(2) Ces presomptions ne s'appliquent que si les conditions sui-
vantes sont reunies : 

a) au moins deux echantillons de I'air expire par la personne 
ont ete preleves; 

b) les echantillons ont ete preleves a la suite d'une demande 
presentee par l'agent de la paix en vertu de l'article 84 ou de 
I 'alinea 85(1 )a); 

c) les echantillons ont ete preleves des qu'il a ete materielle
ment possible de Ie faire apres Ie moment ou Ie crime est cen
se avoir ete commis; 

d) Ie premier echantillon a ete preleve dans les deux heures 
qui ont suivi Ie moment ou Ie crime est cense avoir ete com
mis; 

e) les echantillons ont ete preleves a des intervalles d'au 
moins quinze minutes; 

j) chaque echantillon a ete re9u de la personne directement 
dans un contenant ou un analyseur d'haleine manipule par un 
technicien; 

g) chaque echantillon a ete analyse au moyen d'un analyseur 
d'haleine manipule par un technicien. 

(3) Le paragraphe (1) ne s'applique pas si I'agent de la paix a 
omis de communiquer les resultats des analyses a la personne, ou 
a omis de prendre Ies dispositions necessaires pour Ie prelevement 
d'echantiIIons de sang, en contravention aux dispositions des para
graphes 89(1) et 89(2), respectivement. 
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122. (1) Dans toute poursuite ou une personne est accusee du 
crime prevu a I'article 58 (conduite sous I'empire d'un etat aIcoo
Iique) du projet de code criminel de la CRD, les presomptions sui
vantes s'app/iquent lorsque des echantillons du sang de cette 
personne ont ete preleves et analyses en conformite avec les condi
tions enumerees au paragraphe (2) ; 

a) si les resultats des analyses concordent, I 'alcoolemie de la 
personne au moment Olt Ie crime est cense avoir ete commis 
est presumee, sauf preuve contraire, correspondre au taux de
temline par les analyses; 

b) si les resultats des analyses divergent, I 'alcooJemie de la 
personne au moment Oll Ie crime est cense avoir ete commis 
est presumee, sauf preuve contraire, correspondre au plus 
faible des taux detennines par les analyses. 

(2) Ces presomptions ne s'appJiquent que si les conditions sui-
vantes sont reunies : 

a) les echantillons de sang ont ete preleves en vertu d 'un 
mandat ou a la suite d'une demande presentee par l'agent de 
la paix en vertu de I 'alinea 86(1 )a); 

b) deux echantillons du sang de la peJ'sonne ont ete preleves; 

c) les echantillons ont ete preleves des qu'i1 a ete materielle
ment possible de Ie faire apres Ie moment ou Ie crime est 
cense avoir ete commis; 

d) Ie premier echantillon a ete preleve dans les deux heures 
qui ont suivi Ie moment ou Ie crime est cense avoir ete com
mis; 

e) les echantillons ont ete preleves a des intervalles d'au 
moins quinze minutes; 

j) chaque echantillon a ete preleve par un medecin ou par un 
technicien agissant sous la direction d'un medecin; 

g) au moment du prelevement de chaque echantiIlon, la per
sonne qui I 'a effectue a divise l'echantillon en deux parties; 

II) les deux parties de chaque echantillon ont ete re9ues de la 
personne directement, ou ont ete pJacees directement, dans des 
con tenants scelles; 

i) une partie de chaque echantillon a ete conservee, afin 
qu'une analyse puisse etre faite par la personne ou pour son 
compte; 

j) un analyste a procede a I'analyse d'une partie de chaque 
echantillon placee dans un contenant scelle; 

k) Ie cas echeant, la remise d'une partie de chaque echantillon 
ordonnee par Ie juge en vertu de l'article lIS a ete dGment 
effectuee. 
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certificat 

SECTION III 
FORCE PROBANTE DES CERTIFICATS 

123. Dans toute poursuite ou Une personne est accusee du 
crime pn!vu a l'article 58 (conduite sous I'empire d'un eta1 alcoo
lique) du projet de code criminel de la CRD, chacun des certificats 
suivants fait foi des faits qui y sont declares sans qu'iI soit neces
saire de prouver la signature ni la qualite officielle de la personne 
qui parait l'avoir signe : 

a) Ie certificat d'un analyste declarant qu'il a effectue l'ana
lyse d'un echantillon lt~moin d'un alcool type identifie dans Ie 
certificat et destine a I'utilisation d'un analyseur d'haleine, et 
que I 'echantilIon temo.in analyse se pretait bien It l'utilisation 
d'un analyseur d'haleine; 

b) lorsqu'une persvnne a fourni des echantillons d'haleine a la 
suite d'une demande presentee par I'agent de Ia paix en vertu 
de I'article 84 ou de I'alinea 85(1)a), Ie certificat d'un techni
cien con tenant a la fois ; 

(i) la mention que I 'analyse de chacun des echantillons a 
ete faite au moyen d'un analyseur d'haleine manipule par 
lui et dont il s'est assure du bon fonctionnement au moyen 
d'un alcool type identifie dans Ie certificat com me se pre
tant bien a l'utilisation d'un analyseur d'haleine, 
(ii) la mention des resultats des analyses ainsi faites, 
(iii) la mention, dans Ie cas ou il a lui-meme preleve les 
echantillons : 

(A) du lieu, de la date et de I 'heure ou chaque echantiI
Ion a ete preleve, 
(B) que chaque echantillon a ete regu directement de la 
personne dans un contenant ou dans un analyseur d'ha
leine manipule par lui; 

c) Ie certificat d'un analyste declarant qu'il a fait l'analyse 
d'une partie de chaque echantillon du sang d'une personne, 
cette partie ayant ete placee dans un contenant scelle et desi
gne dans Ie certificat, et indiquant Ie lieu, Ia date et I 'heure de 
l'analyse et Ie resultat de celle-ci; 

d) Iorsque des echantillons du sang d'une personne ont ete 
preleves en vertu d'un mandat ou a la suite d'une demande 
presentee soit par l' agent de la paix en vertu de I' aline a 
86(1)a), soit par Ia personne visee au paragraphe 89(2), Ie cer
tificat d'un medecin ou d'un technicien contenant a la fois : 

(i) la mention qu'il a lui-meme preleve les echantillons, 
(ii) Ia mention du lieu, de la date et de l'heure ou chacun 
des echantillons a ete preleve, 
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(iii) la mention qu'au moment de chaque prelevement, il a 
divise chaque echantillon en deux parties, 
(iv) la mention que les deux parties de chaque echantillon 
ont ete re9ues directement de la personne, ou ont ele pla
cees directement, dans des conlenants scel1es et designes 
dans Ie certificat; 

e) lorsque des echantil10ns dl! sang d'une personne ont ete 
preleves par un technicien en vertu d'un mandat ou a la suite 
d'une demande presentee soit par I'agent de Ia paix en vertu 
de I'alinea 86(1)a), soit par la personne visee au paragraphe 
89(2), Ie certificat du medecin attestant que Ie technicien a agi 
sous sa direction; 

j) lorsque des echantillons du sang d'une personne ont ele pre
leves en vertu d'un mandat ou a la suite d'une demande pre
sentee soit par I'agent de la paix en vertu de l'aIinea 86(1 )a), 
soit par la personne visee au paragraphe 89(2), Ie certificat du 
medecin declarant qu'avant Ie prelevement de chaque echuntil
lon, il etait d'avis que ce prelevement ne risquait pas de mettre 
en danger la vie ou la sante de cette personne; 

g) lorsque des echantillons du sang d'une personne ont ete 
preleves en vertu d'un mandat, Ie certificat du medecin decla
rant gu'avant Ie prelevement de chaque echantiIIon, iI etait 
d'avis que la personne etait incapable de conseniir au preleve
ment de son sang a cause de son etat physique ou psychologi
que resultant de l'absorption d'alcool, de I'accident en rapport 
avec lequel Ie mandat a ete decerne, ou de tout evenement re
sultant de I'accident ou lie a celui-ci. 

124. (1) Aucun certificat ne peut etre re9u en preuve dans 
une procedure a moins que la partie qui a I'intention de Ie produire 
n'ait, au prealable, donne a l'autre partie un preavis raisonnable de 
son intention, accompagne d'une copie du certificat. 

(2) La partie c~ntre qui est produit un certificat peut, avec 
I'autorisation du tribunal, exiger la presence du medecin, de I'ana
Iyste ou du technicien, selon Ie cas, afin de Ie contre-interroger. 
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PARTIE V 

LA SURVEILLANCE ELECTRONIQUE 

tie. 

CHAPITRE PREMIER 
DEFINITIONS 

125. Les definitions qui suivent s'appliquent a la presente par-

«avocat» Dans la province de Quebec, Ie notaire est assimile a 
l'avocat. 

«clause d'interception d'application gent!rale» Clause d'un mandat 
qui autorise ('interception des communications privees de per
sonnes qui ne sont pas identifiees individuellement ou I'inter
ception de communications privees clans des lieux indetermines. 

«communication privee» Toute communication orale ou telecom
munication faite dans des circonstances telles que I 'un ou I'autre 
des interlocuteurs peut raisonnablement presumeI' qu'elle ne sera 
pas interceptee par une personne qui n 'est pas partie a la com
munication, meme si I'un ou I'autre soupc;onne qu'eUe est inter
ceptee. 

«designe par les autorites federales» Designe par Ie solliciteur ge
neral du Canada pour la presentation des demandes de mandat 
visees par Ia presente partie ou pour I'interception de communi
cations privees en vertu d'un mandat. 

«designe par les autorites provinciales» Designe par Ie ministre 
provincial pour la presentation des demandes de mandat visees 
par la presente partie ou pour I'interception des communications 
privees en vertu d'un manclat. 

«dispositif de surveillance» Tout clispositif ou appareil susceptible 
d'etre utilise pour intercepter une communication privee. 

«intercepter» et «interception» Relativement a une communication 
privee, Ie fait, notamment, d'ecouter ou d'enregistrer Ie contenu, 
la substance ou Ie sens de la communication, ou d'en prendre 
volontairement connaissance. 

«ministre provincial» Dans la province de Quebec, Ie ministre de 
la Securite publique et, dans toute autre province. Ie solliciteur 
general ou, a defaut, Ie procureur general cle la province. 
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CHAPITRE II 
INTERCEPTION SANS MANDAT 

126. Tout agent de la paix ou toute personne agissant pour Ie 
compte d'un agent de Ia paix peut, au moyen d'un dispositif de 
surveillance, il.tercepter sans mandat toute communication privee si 
toutes les parties a la communication y consentenl. 

127. Tout agent de la paix peut, sans mandat, utiliser un dis
positif de surveillance pour ecouter, mais non pour enregistrer, une 
communication privee a laquelle est partie un agent de la paix ou 
une personne agissant pour Ie compte de celui-ci, s'i1 est raisonna
ble de croire que Ia vie ou la securite de cel agent ou de celte 
personne peut etre en danger. 

CHAPITRE III 
MANDAT AUTORISANT L'INTERCEPTION DE 

COMMUNICATIONS PRIVEES 

SECTION I 
REGLES GENERALES SUR LES MANDATS 

1. Demande de mandai 

128. (1) Tout agent designe personnellement et par ecrit par 
les autorites federales peut demander un mandat autorisant ('inter
ception d'une communication privee au moyen d'un dispositif de 
surveillance, si Ie crime faisant I'objet de J'enquete peut donner 
lieu a des poursuites engagees a la demande des autorites federaies 
et conduites par Ie procureur general du Canada ou en son nom. 

(2) Tout agent designe personnellement et par ecrit par les 
autorites provinciales peut demander, dans la province OU il a ete 
designe, un mandat autorisant l'interception d'une communication 
privee au moyen d'un dispositif de surveillance, si ]'interception 
doit avoir lieu dans la province en question et que Ie crime faisant 
1 'objet de l'enquete puisse donner lieu a des poursuites engagees a 
la demande des autorites provinciales et conduites par Ie procureur 
general de la province ou en son nom. 
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129. (1) La demande est presentee unilateralement, en per
sonne et a huis clos, de vive voix ou par ecrit. 

(2) La demande presentee par ecrit doit I'etre selon la formule 
prescrite. 

130. La demande est presentee a un juge de la province ou la 
communication privee doit etre interceptee. 

131. (]) La demande est presentee par Ie demandeur; son 
contenu est atteste par I'affidavit d'un agent de la paix. 

(2) Elle contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant l'objet de I 'enquete, avec les faits et les 
circonstances, ainsi que leur gravite; 

d) Ie genre de communication privee que I 'on se propose d'in
tercepter; 

e) une description genera Ie des moyens devant etre utilises 
pour I'interception; 

j) Ie nom de toutes les personnes dont on veut intercepter les 
communications privees ou, s'il est impossible de connaltre 
leur nom, la description d'autres caracteristiques permettant de 
les identifier individuellement; si cela est egalement impossi
ble, la categorie dont font partie ces personnes non identifiees; 

g) les lieux, s'ils sont determim!s, ou serait effectuee I'inter
ception; 

II) Ie cas echeant, Ie fait que des communications privilegiees 
sont susceptibles d'etre interceptees; 

i) les motifs donnant lieu de croire que I'interception pourrait 
faire avancer I 'enquete sur Ie crime; 

j) la periode pour laquelJe Ie mandat est demande; 

k) les autres methodes d'investigation qui ont ete essayees et 
ont echoue; si aucune autre methode n'a ete essayee, les rai
sons pour lesquelles aucune autre methode ne paralt avoir de 
chances de succes, ou pour lesquelles, etant donne l'urgence 
de l'affaire, il est materiellement impossible d'avoir recours a 
une autre methode; 

I) la liste de toutes les demandes de mandat deja presentees 
relativement au meme crime et aux memes personnes au a la 
m~me categorie de personnes, avec la date de chacune d'entre 

297 



Regles de 
procedure 

Motifs justifiant 
la delivrance du 
mandat 

Enquete secrete 

Bureau d'un 
avoca! 

298 

eJles, Ie nom du juge saisi et l'indication qu 'elle a ete retiree, 
rejetee ou accueillie, selon Ie cas; 

Ill) dans Ie cas OU I'autorisation d'effectuer une entree clandes
tine est demandee en vue de I'installation, de la reparation ou 
de r illevement d'un dispositif de surveillance: 

(i) les raisons pour lesquelles, d'une part, cette entree est 
necessaire et, d'autre part, Ies methodes d'installation, de 
reparation ou d'enlevement moins attentatoires a l'intimite 
de Ia vie privee offrent pel! de chances de succes, 
(ii) Ie lieu ou serait effectuee cette entree; 

n) lorsque Ie demandeur souhaite obtenir une ordonnance 
d'aide en vertu de I'article 139, la nature de l'aide requise. 

132. Les articles 10 et II s'appliquent a la demande de man
dat visee par la presente section. 

2. Delivrance du mandat 

133. (1) Le juge saisi d'une demande a cet effet peut decer
ner un mandat autorisant I'interception d'une communication pri
vee au moyen d'un dispositif de surveillance, s'j( est convaincu, a 
la fois : 

a) qu'j( existe des motifs raisonnable:; de croire : 
(i) d'une part, qu'on a commis un crime punissable d'une 
peine d'emprisonnement de plus de deux ans, ou une en
tente, tentative, instigation ou tentative d'instigation relati
vement a un tel crime, 
(ii) d'autre part, que I'interception fera avancer I'enquete 
sur Ie crime en question; 

b) que d'autres methodes d'investigation ont ete essayees et 
ont echoue, qu'aucune autre methode n'a de chances de succes 
ou que I 'urgence est telle qu'j) est materiellement impossible 
de recourir a quelque autre methode; 

c) que l'octroi de cette autorisation servirait au mieux l'admi
nistration de la justice, compte tenu de In gravite des faits et 
des circonstances du crime faisant I 'objet de l'enquete. 

(2) Le juge ne doit pas refuser la delivrance du mandat pour 
Ie seul motif qu 'un agent de la paix ou une personne agissant pour 
Ie compte d'un agent de la paix sera partie a la communication. 

134. Dans Ie cas ou Ie mandat demande concerne I'intercep
tion de communications privies au bureau d'un avocat, ou a tout 
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endroit qui sert ordinairement a I'avocat pour In tenue de consul~ 
tations avec des clients, Ie juge en refuse la dclivrance s'iI n'est 
pus en outre convuinCll qu'il existe des motifs raisonnables de 
croire que l'avocut, I'un de ses associes. une personne aynnt des 
liens avec lui ou I'un dc scs cmployes : 

a) soit participe a la perpetrntion dtl crime faisant I'objet de 
l'enqucte ou est sur Ie point d'y pnrticiper; 

h) soit est la victime du crime faisant I'objet de l'enquctc et a 
lui-meme demandc J'interception. 

US, Dans Ie cas ou Ie mandat demande concerne l'intercep
lion de communications pdvees au domicile d'un avocat, Ie juge 
en refuse la delivrance s'il n'est pas en outre convaincu qu'jJ existe 
des motifs raisonnables de croire que I'avocat ou lInc personne qui 
habite a son domicile: 

a) soit participe tl la perpetration du crime faisant "objet de 
['enquete ou est sur Ie point d'y participer; 

b) soit est la victime du crime faisant I'objet de l'enquete et a 
Jui-l11cme demandc J'interception. 

136. Dans Ie cas ou Ie mandat demandc concerne I' j ntercep
lion de communications privees dans des lieux indctermincs, Ie 
juge en refuse la delivrancc a moin5 que la per!>onne dom les com
munications privees doivent etre interceptees ne !'lOil identifiee duns 
Ie mandat. 

137. Dans Ie cas ou Ie mandat demundc concerne l'intercep
tion de communications privees de personnes tj'li ne peuvent etre 
individucllement identifices, Ie juge en refuse In delivrance tl moins 
que le~ lieux ou les communications doivent etre interceptees ne 
!>oient determines dans Ie mandat. 

138. Sur requete flu demandeur, Ie juge peut, dans Ie mandat, 
auwriser I'entree clandestine dans un lieu quelconque, en vue de 
!'installation, de la reparation ou de l'enlevement d'un dispositif de 
surveillance, s'i1 est convaincu qu'i1 existe de!> motifs raisonnable!> 
de croire que Ie recours a des methodes c\'installation, de reparation 
ou d'enlevement moins attentatoires tl l'intllnitc de fa vie privee 
offre peu de chances de succes. 

139. (]) Le juge qui decemc un mandat peut. !'lur reqllcte dll 
demandeur. ordonner a loute personne qui fournit un service de 
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communication ou de telecommunication, au proprietaire du lieu 
ou un dispositif de surveillance doit etre installe, ou a toute per
sonne qui administre ce lieu ou s'en occupe, d'apporter son aide; il 
precise Ia nature de celle-ci dans I' ordonnance. 

(2) L'ordonnance peut prevoir I'indemnisation raisonnable de 
la personne dont I'aide est ainsi requise. 

(3) L'ordonnance est redigee selon Ia formule prescrite et 
porte la signature du juge qui I 'a rendue. 

(4) Elle est adressee a une personne ou a un organisme nom-
mement designe et contient Ies renseignements suivants : 

a) Ie nom du demandeur; 

b) la nature de l'aide requise; 

c) Ie lieu et la date ou I 'ordonnance est rendue; 

d) Ie nom et Ie ressort du juge. 

(5) L'ordonnance met en garde la personne ou l'organisme 
que Ie fait de ne pas s'y conformer constitue un crime vise a l'ali
nea 121b) (transgression d'une ordonnance judiciaire) du projet de 
code criminel de la CRD. 

140. Le juge qui decerne un mandat peut y inserer I 'une ou 
plusieurs des clauses suivantes : 

a) l'interception doit en tout temps faire I'objet d'une surveil
lance humaine; 

b) autant qu'il est raisonnablement possible, seules les com
munications des personnes individuellement identifiees dans Ie 
mandat ou visees par une clause d'interception d'application 
generale seront interceptees; 

c) dans Ie cas ou des communications privees doivent etre in
terceptees a un telephone que Ie public peut utiliser, I'intercep
tion fera I'objet d'une surveillance humaine en tout temps et, 
sauf impossibilite materielle, I'appareil fera I'objet d'une sur
veillance visuelle en tout temps; 

d) des mesures raisonnables seront prises pour eviter l'inter
ception de communications entre des personnes dont les com
munications sont confidentielles ou privilegiees, selon les 
precisions donnees par Ie juge a cet egard, Ie cas echeant; 

e) I'interception prendra fin lorsqu 'aura ete atteint Ie but de 
l'enquete enonce dans Ia demande de mandat; 

f) dans Ie cas ou des communications privees sur une ligne a 
plusieurs abonnes doivent etre interceptees, l'interception fera 
en tout temps l'objet d'une surveillance humaine; 
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g) Ie cas echeant, l'entree clandestine autOlisee dans un lieu 
devra ou ne devra pas etre faite par certains moyens; 

h) Ie juge devra etre periodiquement infOime de I'identite de 
toute personne dont les communications privees sont intercep
tees sans qu 'elle so it individuellement identifiee dans Ie man
dat, 

i) Ie juge devra etre periodiquement informe des lieux qui ne 
sont pas determines dans Ie mandat mais ou des communica
tions privees sont interceptees; 

j) toute demande visant Ie renouvellement ou Ia modification 
du mandat, ou Ia delivrance d'un mandat distinct ayant trait a 
Ia meme enquete, devra etre presentee au juge qui a deceme Ie 
mandat initial; 

k) toute autre clause que Ie juge estime opportune en vue de 
limiter Ie plus possible l'interception de communications pri
vees ne presentant aucun interet pour l'avancement de I'en
quete. 

141. Le mandat est redige selon la fommle prescrite e[ porte 
la signature du juge qui Ie delivre. 

142. Le mandat contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime faisant I'objet de l'enquete; 

c) Ie genre de communication privee susceptible d'etre inter
ceptee; 

d) une description generale des moyens qui pourront etre uti
lises pour realiser l'interception; 

e) la designation la plus precise possible des personnes ou des 
categories de personnes dont les communications privees pour
ront etre interceptees; 

f> les lieux, s'ils sont determines, ou des communications 
pourront etre interceptees; 

g) les lieux ou l'entree clandestine est autorisee; 

II) les clauses particulieres inserees par Ie juge; 

i) la date ou Ie mandat expire; 

j) Ie lieu et la date ou Ie mandat est deIivre; 

k) Ie nom du juge et son ressort. 
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143. Le juge fixe dans Ie mandat une date d'expiration qui 
n 'est pas posterieure de plus de soixante jours a la date de deli
vrance. 

3. Rellollvellemellt du mandai 

144. Le demandeur initial, de meme que tout autre agent de
signe par Ies memes autorites, peut demander Ie renouvellcment du 
mandat. 

145. (I) La demande est presentee unilateralement, en per
sonne et a huis c1os, de vive voix ou par ecrit. 

(2) La demande presentee par ecrit doit I 'etre selon la formule 
prescrite. 

146. La demande de renouvellement du mandat est presentee 
avant l'expiration de celui-ci, a un juge de la province ou iI a ete 
decerne. 

147. (1) La demande est presentee par Ie demandellr; son 
contenu est atteste par I'affidavit d'un agent de la paix. 

(2) Elle contient les renseignements suivants : 

a) Ie nom du demandellr; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant l'objet de l'enquete; 

d) les raisons invoquees a I 'appui de la demande; 

e) tous les details, y compris la date et l'heure, des intercep
tions effectuees ou ten tees en vertu du mandat; 

j) tout renseignement obtenu grace a une interception effec
tuee en vertu du mandat; 

g) la lisle de to utes les demandes de renouvellement du man
dat deja presentees, avec la date de chacune d 'entre elles, Ie 
nom du juge saisi, et I'indication qu 'elle a ete retiree, rejetee 
ou accueilIie, selon Ie cas; 

II) Ie fait que Ie mandat a renouveler comporte ou non une 
clause d'interception d'application generale; 

i) Ie cas echeant, la mention qu'une demande de modification 
est presentee, conjointement avec la demande de renouvelle
ment, afin d'ajouter de nouvelles personnes dont les communi
cations privees pourraient etre interceptees, ou de nouveaux 
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lieux ou des communications privees pourraient etre intercep
tees; 

j) In periode pour laque\le Ie renollvellement est demande; 

k) si Ie demandeur veut faire renouveler Ie mandat pour une 
periode de plus de trente jours, les motifs donnant lieu de 
croire que ce delai s'impose. 

148. Les articles 10 et 11 s'appliquent a la demande de re
nouvellement de mandat. 

149. Si Ie juge saisi de la demande est convaincu que les mo
tifs sur lesquels reposait la delivrance du mandat existent toujours, 
it peut renouveler Ie mandat en y apposant un visa a cet effet, re
vetu de sa signature, et indiquant Ie lieu et Ia date du renouvelle
ment. 

150. Le mandat comportant une clause d'interception d'appli
cation generale ne peut etre renouvele II moins d'etre l11odifit~, sui
vant les forl11alites prevues, de fac;:on que soient designes 
precisel11ent les personnes ou les lieux qui etaient vises par la 
clause d'interception d 'application genera Ie et qui sont connus au 
moment de la demande de renouvellel11ent. 

151. (1) Le mandat expire trente jours apres la date du renou
veIlement. 

(2) Le juge peut toutefois renouveler Ie mandat pour une pe
riode de plus de trente jours, l11ais d'au plus soixante jours a 
compteI' de Ia date du renouvellement, s'il est convaincu qu'it 
faudra sans doute plus de trente jours pour temliner I 'enquete et 
qu'il serait materiellement impossible au del11andeur de chercher a 
obtenir un autre renouvellement. 

4. Modification dll malldat 

152. Le del11andeur initial, de l11el11e que tout autre agent de
signe par les memes autorites, peut demander la modification du 
mandat. 

153. (l) La demande est presentee unilateralement, en per
SOllne et a huis clos, de vive voix ou par ecrit. 
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(2) La demande presentee par ecrit doil l'etre selon la formule 
prescrite. 

154. La demande de modification du mandat est presentee, 
avant I'expiration de celui-ci, a un juge de la province ou il a ete 
decerne. 

155. (1) La demande est presentee par Ie demandeur; !lon 
contenu est atteste par l'affidavit d'un agent de la paix. 

(2) Elle contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime faisant l'objet de l'enquete; 

d) les modifications demandees; 

e) Ies motifs invoques a l'appui de Ia demande; 

J) tous les details, y compris Ia date et I'heure, des intercep
tions effectuees ou ten tees en vertu du mandat; 

g) tout renseignement obtenu grace a une interception effec
tuee en vertu du mandat; 

11) la liste de toutes les demandes de modification du mandat 
deja presentees, avec la date de chacune d'entre elles, Ie nom 
du juge saisi et l'indication qu 'elle a ete retiree, rejetee ou ac
cueillie, selon Ie cas. 

156. Les articles lO et 11 s'appliquent a la demande de modi
f1cation du mandat. 

157. Le juge saisi d'une demande a cet effet peut apporter au 
mandat les modifications suivantes, s'i1 est convaincu que la modi
fication demandee est liee a I'enquete sur Ie crime auquel Ie man
dat a trait: 

a) description plus exacte, lorsque c'est possible, des per
sonnes individuellement identifiees dont les communications 
privees peuvent etre interceptees en vertLl du mandat; 

b) mention de l'identite de persunl1cs anterieurement visees 
par une clause d'interception d'application genera Ie mais iden
tifiees par la suite, dont Ies communications privees pourraient 
etre interceptees en vertu du mandat; 

c) mention de lieux anterieurement vises par une clause d'in
terception d'application generale mais determines par la suite, 



Forme de la 
modification 

Ordonnance 
d'aide 

Motifs justifiant 
la d6livrance en 
cas d'urgence 

-------.-----

ou des communications privees pOUITaient etre interceptees en 
vertu du mandat; 

d) adjonction de nouvelles personnes dont les communications 
privees pourraient etre interceptees ou de nouveaux Iieux ou 
des communications privees pourraient etre interceptees, a la 
condition que Ie juge soit en outre convaincu de I'existence de 
motifs justifiant la delivrance d'un mandat a I'egard de ces 
personnes ou de ces Iieux; 

e) radiation de personnes dont les communications privees au
raient pu etre interceptees, ou de liellx ou I'intercept.ion etait 
autorisee; 

j) autorisation d'effectuer line entree clandestine dans un lieu 
en vue de l'installation, de la reparation ou de I'enlevement 
d'un dispositif de surveillance, a la condition que Ie juge soit 
en outre convaincu de I'existence de motifs raisonnables de 
croire que les methodes d'installation, de reparation ou d'enle
vement moins attentatoires a I'intimite de la vie privee offrent 
peu de chances de succes; 

g) modification des moyens pouvant etre utilises pour l'inter
ception; 

11) modification des clauses particulieres ajoutees au mandat; 

i) adjonction de toute clause susceptible d'etre inseree par Ie 
juge qui deceme un mandat. 

158. Le juge peut modifier Ie mandat en y apposant un visa a 
cet effet, revetu de sa signature, ou en sign ant un avenant qu'il 
joint au mandat, et en indiquant Ie lieu et la date de la modifica
tion. 

159. Le juge saisi d'une demande de modification peut, sur 
requete du demandeur, rendre une ordonnance d'aide conforme
ment a I'article 139. 

SECTION II 
DELIVRANCE DU MANDAT EN CAS D'URGENCE 

160. (1) Le juge designe par Ie juge en chef de la Cour cri
mineIIe pour entendre des demanJes de mandat en cas d'urgence 
dans la province ou une communication doh etre intercepH!e, et 
saisi d'une demande a cet effet, peut delivrer un mandat autorisant 
I'interception de cette communication privee au moyen d'un dispo
sitif de surveillance, s'il est convaincu, d'une part, que la 

305 



Motifs 
supplt!mentaires. 
demande par 
telephone 

Demandeur 
federal 

Dt:mandeur 
provincial 

Demande en 
personne ou par 
telt!phone 

Mode de 
presentation 

Renseignements 
supplementaires 

306 

delivrance du mandat est justifiee et, d'autre part, qu'i1 existe des 
motifs raisonnables de croire que Ie mandat doit etre obtenu d'ur
gence et que cela serait impossible, avec toute la diligence raison
nable, en vcrtu de la section 1. 

(2) Le juge pellt egalement delivrer un mandat demande par 
tt~lephone ou a I'aide d'un autre moyen de telecommunication s'i1 
est en outre convaincu qu'il existe des motifs raisonnables de 
croire qu'i1 est materiellement impossible au demandeur de se pre
senter en personne. 

161. (1) La demande peut etre presentee par tout agent de la 
paix designe par ecrit par les autorites federales si Ie crime faisant 
I'objet de l'enquete peut donner lieu a des pOllrsuites engagees a la 
demande des autorites federales et condllites par Ie procureur gene
ral du Canada ou en son nom. 

(2) La demande peut etre presentee clans une province par tout 
agent de la paix designe par ecrit par les autorites de cette province 
si l'interception de la communication privee doit y avoir lieu et 
que Ie crime faisant I'objet de l'enquete puisse donner lieu a des 
poursuites engagees a la demande des autorites provinciales et 
conduites par Ie procureur general de La province ou en son nom. 

162. (1) La demande est presentee en personne. Elle peut 
toutefois l'etre par telephone ou a l'aide d'un autre moyen de tel<~

communication, s'il est materiellement impossible au clemandeur 
de se presenter en personne. 

(2) La demande est presentee unilateralement et a huis clos, 
cle vive voix et so us semlent. 

163. Outre les renseignements prevus au paragraphe 131 (2), 
la demande indique a la fois : 

a) I'heure et la date ou elle est presentee; 

b) les motifs donnant lieu de croire que Ie mandat doit etre 
obtenu d'urgence et que cela serait impossible, avec toute la 
diligence raisonnable, en vertu de la section I; 

c) dans Ie cas d'une demande presentee par telephone ou a 
l'aide d'un autre moyen de telecommunication, les circons
tances en raison desquelles il est materiellement impossible au 
demandeur de se presenter en personne. 
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164. Les articles 10 a 12 s'appliquent a la demande de man
dat visee par la presente section et les articles 134 a L42 s'appIi
quent a Ia delivrance du mandat. 

165. (1) Le juge indique sur Ie mandat une date et une heure 
d'expiration, posterieures d'au plus trente-six heures a l'heure de la 
delivrance. 

(2) Le mandat ne peut etre ni renouvele ni modifie. 

CHAPITRE IV 
CONFIDENTIALITE 

166. Sont confidentielles les pieces suivantes : 

(I) Ie mandat; 

11) I'ordonnance de prolongation du delai de notification d'une 
interception ou d'une entree clandestine: 

c) la demande de delivrance, de renouvellement ou de modifi
cation du mandat, Itt demande de prolongation du detai de no
tification d'une interception ou d'une entree clandestine, ou 
encore l'enregistrement de la demandc et sa transcription; 

d) tout element de preuve ou temoignage re9u lors de I'audi
tion de la demande, de meme que La transcription de tout te
moignage; 

e) l'ordonnance d'aide rendue conformement a l'articLe 139; 

.f) I'ordonnance visant a rendre inintelligibles certains rensei
gnements. 

167. (lj Le juge peut, sur requete du demandeur presentee au 
moment de la demande de delivrance, de renouvellement au de 
modification elu mandat, ou de In demande visant a obtenir une or
donnance de prolongation du delai de notification d'tme intercep
tion ou d'une entree clandestine, rendre ou faire rendre inintelligi
ble tout renseignement figurant sur une piece confidentielle. 

(2) Le juge peut rendre ou faire rendre inintelligibles les ren
seignements en cause s'il est convaincu que leur divulgarion aurait 
rune ou I'autre des consequences suivantes : 

a) elle mettrait en periJ la securite de quelque personne; 

b) elle nuirait a une enquete paliciere en caurs; 
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c) elle mettrait au jour cel1ains procedes de la criminalistique 
qu'il y aurait lieu de garder secrets; 

d) elle causerait un prejudice grave a des personnes inno
centes. 

168. L'ordonnance visant a rendre inintelligibles certains ren
seignements est redigee selon la fOimule prescrite, est revetue de la 
signature du juge qui la rend et contient les renseignements sui
vants : 

a) Ie nom du demandeur; 

b) les renseignements qui doivent etre rendus inintelligibles; 

c) Ie lieu et la date ou elle est rendue; 

d) Ie nom du juge et son res sort. 

169. (1) Lorsqu'un renseignement doit etre rendu inintelli
gible, Ie document sur lequel il figure est reproduit. 

(2) Le renseignement est rendu inintelligible sur la copie du 
document et demeure intact sur I'original. 

170. (1) Des qu'i1 a statue sur la demande de delivrance, de 
renouvellement ou de modification du mandat, ou la demande vi
sant a obtenir une ordonnance de prolongation du delai de notifica
tion d'une interception ou d'une entree clandestine, Ie juge place 
dans un paquet scelle les pieces suivantes : 

a) I' original de toutes les pieces confidentielles; 

b) la copie des pieces sur laquelle un renseignement a ete 
rendu inintelligible. 

(2) Ce paquet est garde par Ie tribunal, en un lieu prescrit par 
Ie juge et auquel Ie public n'a pas acces. 

171. Le demandeur peut garder une copie de toutes les pieces 
contenues dans Ie paquet scelle. 

172. IJ est interdit a quiconque d'ouvrir Ie paquet scelle ou 
d'en enlever Ie contenu, sauf suivant les directives d'un juge. 



Autre procedure 

Ouverture du 
paquet nux finfi 
de transcription 

Personnes 
pouvant effectuer 
I'interception 

Repanltion et 
indemllisation 

Avis ecril 

173. Le juge peut faire ouvrir Ie paquet scelle et en examiner 
Ie contenu s'il estime que cela est m!cessaire pour statuer sur toute 
autre demande dont it est saisi. 

174. Le juge peut faire ouvrir Ie paquet scelle et en faire reti
rer Ie contenu pour faire pn5parer une transcription des enregistre
ments sonores qui s'y trouvent. 

CHAPITRE V 
INTERCEPTION ET ENTREE CLANDESTINE 

175, L'interception d'une communication pnvee, lorsqu'elle 
est autorisee par un mandat, peut etre effectuee par: 

tI) toute personne designee par les autorites federales, si Ie 
mandat a ete deceme a un demandeur designe par les autorites 
federales; 

b) toute personne designee par les autorites provinciales, si Ie 
mandat a ete deceme a un demandeur designe par les aUlorites 
provinciales; 

c) toute personne qui est partie a la communication. 

176. Si des biens ont ete end om mages par suite d'une entree 
effectuee en vue de I'installation, de Ia reparation Oll de I 'enleve
ment d'un dispositif de surveillance, l'Administration ou I'orga
nisme dont un employe ou un mandataire a cause les dommages 
prend rapidemelll les mesures raisonnables pour effectuer les repa
rations requises et, apres que I'avis d'entree a ete donne, indemnise 
Ie proprh~taire de tout dommage non repare. 

CHAPITRE VI 
NOTIFICATION DE L'INTERCEPTION ET 

DE L'ENTREE CLANDESTINE 

SECTION I 
AVIS 

177. Le solliciteur general du Canada ou Ie ministre provin
cial au nom duquel la demande de mandat a ete presentee trans met 
un avis ecrit : 

309 



Delai 

Contenu de 
I'avis 
d'interception 

Contenu de 
I'avis d'entrce 
clandeMinc 

Signification 

Signification 
impossible 

Pouvoir de 
prolonger Ie delai 

Prolongations 
successives 

310 

a) a toute personne qui a fait I'objet d'une interception effec
tLtee en vertu du mandat, a moins qu 'elle n 'ait deja ele infor
mee qu'on se propose de produire la preuve de I'interception; 

b) a to ute personne occupant Ie lieu Oll une entree clandestine 
a ete effectuee en vertLt du mandat. 

178. Cet avis est donne dans les quatre-vingt-dix jours sllivant 
I'expiration du mandat. 

179. (1) L'avis d'interception indique la date de celle-ci et est 
accompagne d'une copie du mandat. 

(2) L'avis d'entree clandestine indique Ie lieu ou I'entree a ete 
effectuee et la date de celle-ci; iI est accompagne d'une copie du 
mandat. 

180. (1) La signification de I 'avis et la prcuve de cette signi
fication se font en conformite avec les reglements pris par Ie gou
verneur en conseil a ce sujet. 

(2) Lorsque la signification de I'avis s'avere impossible, un 
agent de la paix au courant des faits remet a la cour un affidavit ou 
sont exposees les raisons pour lesquelles I 'avis n 'a pas ete signifie 
et les tentatives faites en vue de retrouver I 'interesse. 

SECTION II 
DEMANDE DE PROLONGATION 

DU DELAI DE NOTIFICATION 

181. (1) Le juge saisi d'une demande a cet effet peut ardon
ner la prolongation du delai de notification d'une interception ou 
d'une entree clande~tine s'iI est convaincu : 

a) d'une part, que l'enquete sur Ie crime auquel Ie mandat a 
trait, ou une enquete ulterieure sur un autre crime vise au 
sous-alinea 133(1)0)(i), entreprise par suite de la premiere en
quete, est toujours en cours; 

b) d'autre part, que cela servirait au mieux l'administration de 
la justice. 

(2) Le juge peut accorder plus d'une prolongation, la duree to
tale des prolongations ne devant toutefois pas depasser trois ans. 
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182. La demande de prolongation peut etre presentee par Ie 
solliciteur general du Canada ou par Ie ministre provincial tenu de 
donner I'avis d'interception ou d'entree clandestine. 

183. (1) La demande est presentee a un juge uoilateralement, 
en personne et a IlUis c1os, de vive voix ou par ecrit, avant I'expi
ration du delai de quatre-vingt-dix jours ou de la prolongation ac
cordee, Ie cas echeant; son contenu est atteste par I'affidavit d'un 
agent de la paix. 

(2) L'affidavit contient les renseignements suivants : 

a) les faits invoques a l'appui de Ia demande; 

b) la liste de toutes les demandes de prolongation du delai de 
notification deja presentees relativement au meme mandat, 
avec la date de chacune d'entre elles, Ie nom elu juge saisi et 
l'indication qu'elle a ete retiree, rejetee ou acclleiIlie, selon Ie 
cas. 

CHAPITRE VII 
DEMANDE DE DETAILS SUR 

L'INTERCEPTION 

184. L'accuse qui apprend qu'une communication privee a la
quelle il etait partie a ete interceptee au moyen d'un dispositif de 
surveillance peut demander par ecrit a un juge, avec preavis de 
deux jours francs au poursuivant, d'ordonner a ce dernier de lui 
fournir les details de la communication privee interceptee. 

185. (I) I a demande contient les renseignements suivants : 

Q) Ie nom du demandeur; 

b) Ie lieu et la date ou elle doit etre presentee; 

c) Ie crime reproche au demandeur; 

d) la nature de I'ordonnancp. demandee: 

e) les motifs invoques a r.tppui de Ia demande. 

(2) Le contenu de la demande est atteste par un affidavit. 

186. Un preavis indiquant Ie lieu, Ia date et I'heure de l'audi
tion est signifie au poursuivant avec la demande et l'aftidavit. 
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187. Le juge saisi de la demande peut recevoir tout element 
de preuve ou temoignage, notamment sous la forme d'un affidavit. 

188. (1) Lorsqu'un affidavit doit etre produit en preuve, iI est 
signifie au poursuivant dans un delai raisonnnble avant l'auditio!1 
de la demande. 

(2) Le souscripteur d 'un affidavit produit en preuve peut etre 
interroge sur Ie contenu de celui-ci. 

189. Le sem1ent est obligatoire pour tout temoin. 

190. (1) Les temoignages entendus par Ie juge sont integrale
ment enregistres par ecrit ou sur support electronique. 

(2) L'enregistrement indique I'heure, la date et un sommaire 
de son contenu. 

(3) L'heure, In date et I'exactitude de toute transcription de 
l'enregistrement doivent etre certifiees. 

191. Le juge saisi d'une demande a cet effet peut ordonner au 
poursuivant de divulguer. sur la communication privee interceptee. 
les details qui peuvent etre obtenus avec une diligence raisonnable, 
s'iI est convaincu qu'i1s presentent un lien avec Ie crime reproche 
au demandeur et que celui-ci en a besoin pour presenter une de
fense pleine et entiere. 

192. L' ordonnance est redigee selon Ia formule prescrite et 
porte Ia signature du juge qui la rend. 

193. L'ordonnance contient les renseignements suiv;tnts : 

a) Ie nom du demandeur; 

b) Ie crime rep roche au demandeur; 

c) la decision du juge; 

d) Ie lieu et la date ou elle est rendue; 

e) Ie nom et Ie ressort du juge. 
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CHAPITRE VIII 
FORMALITES DE LA PRESENTATION EN 

PREUVE ET DE L'OBTENTION DE 
RENSEIGNEMENTS SUPPLEMENTAIRES 

SECTION I 
PREA VIS DE L'INTENTION DE 

PRODUIRE EN PREUVE 

194. (1) Le poursuivant qui entend produire la preuve d'une 
communication privee interceptee au moyen d'un dispositif de sur
veillance donne a l'accuse un preavis raisonnable de cette inten
tion. 

(2) Ce preavis contient les elements suivants : 

a) Ia transcription de toute communication privee qui sera pro
duite sous forme d'enregistrement, ou une declaration donnant 
les details complets de toute communication privee qui sera 
produite par un temoin; 

h) Ie lieu. la date et I'heure de Ia communication privee, et Ie 
nom de to us Ies interlocuteurs, s'il est connu; 

c) dam) ie cas OU Ia communication privee a ete interceptee en 
vertu d'un mandat, une copie du mandat et des pieces affe
rentes a toute demande de delivrance, de renouvellement ou de 
modification du mandat. 

SECTION II 
DEMANDE DE DETAILS COMPLEMENTAIRES 

195. L'accuse a qui a ete notifiee I'intention du poursuivant 
de produire Ia preuve d'une communication privee interceptee peut 
demander par ecrit a un juge, avec preavis de deux jours francs au 
poursuivant. des details complementaires sur cette communication. 

196. Le juge saisi d'une demande 11 cet effet et convaincu que 
cela est necessaire pour pennettre a I' accllse de presenter une de
fense pleine et entiere peut ordonner que des details complemen
taires soient foumis 11 I'accuse. 
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197. Les dispositions des articles 185 a 190, 192 et 193 
s'appliquent a cette demande. 

SECTION III 
DEMANDE DE MISE AU JOUR DE 

RENSEIGNEMENTS REND US ININTELLIGIBLES 

198. L'accuse a qui a ete notifiee l'intention du poursuivant 
de produire la preuve d'une communication privee interceptee peut 
demander par ecrit une ordonnance afin que soient mis au jour des 
renseignements rendus inintelligibles dans les pieces qui accompa
gnaient Ie preavis. 

199. La demande est presentee en personne au juge, avec 
preavis de deux jours francs au poursuivant. 

200. Au moment de l'audition de la demande, Ie juge exa
mine les pieces contenues dans Ie paquet scelle, en presence de 
l'accuse et du poursuivant, mais sans permettre a l'accuse de les 
examiner. 

201. Le juge saisi d'une demande a cet effet et convaincu que 
l'accuse a besoin, pour presenter une defense pleine et entiere, de 
renseignements rendus inintelligibles dans quelque piece qui lui a 
ete remise relativement au mandat, peut ordonner la divulgation de 
ces renseignements a I' accuse. 

202. Les dispositions des articles 185 a 190, 192 et 193 
s'appliquent a cette demande. 

203. Appel peut etre interjete de la decision du juge, devant 
un juge de la cour d'appel. 

CHAPITRE IX 
REGLES DE PREUVE 

204. La preuve des faits suivants peut etre presentee sous la 
forme d'un affidavit: 
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a) Ie Heu, la date et I'heure ou une communication privee a 
ete interceptee; 

b) les moyens par lesquels une communication privee a ete 
interceptee; 

c) tous les faits relatifs a la garde de l'enregistrement d'une 
communication privee interceptee; 

d) la signification du preavis de l'intention de produire la 
preuve d'une communication privee. 

205. Lorsque la qualite d'agent designe ou d'agent de ICl. paix 
designe d'une personne est enoncee dans Ie mandat, (elie est 
presumee etablie, sauf preuve contraire. 

206. Dans toute procedure ou il importe au tribunal d'etre 
convaincu que I'interception d'une communication privee a ete 
autorisee par un mandat delivre a la suite d'une demande presentee 
par telephone ou a I'aide d'un autre moyen de teh!communication, 
I'absence de I 'original du mandat est, sauf preuve cOl1traire, la 
preuve que l'interception n 'a pas ete autorisee par mandat. 

CHAPITRE X 
RAPPORTS ANNUELS 

207. (1) Le solliciteur general du Canada et chaque ministre 
provincial etablissent, des que possible apres la fin de chaque an
nee, un rapport relatif a la surveillance electronique effectuee en 
leur nom au cours de l'annee. 

(2) Le soiliciteur general du Canada fait deposer sans retard 
son rapport au Parlement. 

(3) Chaque ministre provincial publie sans retard Ie rapport ou 
fait en sorte que Ie public puisse y avoir acces par quelque autre 
moyen. 

208. Les rapports annuels contiennent les indications sui-
\lantes : 

a) Ie nombre de demandes de mandats, de renouvellements et 
de modifications, dans des !istes distinctes; 

b) Ie nombre de mandats, de renouvellements et de modifica
tions qui ont ete accordes ou refuses, ou encore accordes sui
vant des conditions etablies par Ie juge; 
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c) Ie nombre de personnes identifh!c5 dans des mandats qui 
ont ete poursuivies par Ie procureur general du Canada ou de 
la province, par suite d'interceptions effectuees en vertu de 
mandats, relativement : 

(i) it un crime specifie dans Ie mandat, 
(ii) a un crime vise au sous-alinea 133(1)a)(i) qui n'etait 
pas specifie dans Ie mandat, 
(iii) a un crime autre que ceux qui gont vises au sous-alinea 
133(1 )a)(i); 

d) Ie nombre de personnes non identifiees dans un mandat et 
qui, par suite de renseignements obtenus grace a l'interception 
de communications privees effectuee en vertu de mandats, ont 
ete poursuivies par Ie procureur general du Canada ou de la 
province relativement : 

(i) a un crime specifie dans un mandat, 
(ii) a un crime vise au sous-alinea 133(1 )a)(i) qui n 'etait 
pas specifie dans un mandat, 
(iii) a un crime autre que ceux qui sont vises au sous-alinea 
133( 1 )a)(i); 

e) la duree moyenne de validite des mandats et des renouvel
lements de mandats qui ont ete accordes; 

j) Ie nombre de mandats qui, une fois renouveles, ont ete va
lides pendant les periodes suivantes : 

(i) de soixante it cent dix-neuf jours, 
(ii) de cent vingt a cent soixante-dix-neuf jours, 
(iii) de cent quatre-vingts a deux cent trente-neuf jours, 
(iv) deux cent quarante jours ou plus; 

g) les crimes specifies dans les mandats, ainsi que Ie nombre 
de mandats, de renouvellements et de modifications accordes 
pour chaque crime; 

II) la description de tous les genres de lieux specifies dans les 
mandats et Ie nombre de mandats accordes pour chaque genre 
de lieu; 

i) une description sommaire des methodes d'interception spe
cifiees dans les mandats; 

j) Ie nombre de personnes arretees par suite des renseigne
ments obtenus grace a l'interception de communications pri
vees en vertu d'un mandat; 

k) Ie nombre d'avis d'interception ou d'entree clandestine qui 
ont ete donnes; 

/) Ie nombre de poursuites penales engagees par Ie procureur 
general du Canada ou de la province, dans lesquelles des com
munications privees interceptees en vertu d'un mandat ont ete 



produites en preuve, et Ie nombre de pOUl·suites qui ont entrai
ne la con damnation de l'accuse; 

m) Ie nombre d'enquetes au cours desquelles des renseigne
ments obtenus par suite de I'interception de comnlunications 
privees en vertu d'un mandat ont ete utilises, bien que les 
communications privees n 'aient ete produites en preuve dans 
aucune poursuite penale; 

11) Ie nombre de poursuites engagees c~ntre des fonctionnaires 
ou preposes de Sa Majeste, en vertu de I 'article 66 (intercep
tion des communications privees), de I 'article 67 (installation 
d'appareils d'interception) ou de I'article 68 (communication) 
du projet de code criminel de Ia CRD; 

0) une evaluation d'ensemble de I'importance de l'interception 
des communications privees pour Ie depistage, Ia prevention et 
la poursuite des crimes au Canada ou dans Ia province. 
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PARTIE VI 

LA DISPOSITION DES CHOSES SAISIES 

CHAPITRE PREMIER 
CHAMP D'APPLICATION 

209. (I) La presente partie; s'applique aux c:hoses sai!>issables 
sah.ies sou!> Ie regime de la panie II (Les JOIlil/es. les perqllisitions 
el les saisies) ainsi qu'aux choses saisissables extraitt!s du corps 
d 'une personne et saisies sous Ie regime de la partie III (La re
cherche d'indices Sllr Ie.\' perMJl/l/esJ, 

(2) Lorsqu'une chose saisie ou Jes renseignement'i y contenus 
font J'objet d'une oppo."ition fondee sur un privilege. il en est dis
pose en conformite avec Jes dispositions de la partie VII (Les pri
vileges en matiere de sai.~ie). 

CHAPITRE II 
OBLIGATIONS DE L'AGENT DE LA PAIX 

PRATIQUANT UNE SAISIE 

SECTION I 
IKVENTAIRE DES CHOSES SAISIES 

210. (I) Au moment de la saisie au des que celn est materiel-
lement possible apres celle-d, J'agent de la paix : 

a) dresse et signe un inventaire decrivant toutes les chose!> sai
sies avec une precision raisonnable; 

b} offre une copie de l'inventaire a toute personne apparem
ment en pos<;e5sion des cho5es saisies au moment de Ia saisie 
et lui en remet une copie si elle en fait la demande. 

(2) Si l'agent de Ia paix realise une copie de quelque rensei
gnement contenu dans une chose saisie, il en fait mention dans 
i'inventaire. 

(3) Si personne ne semble etre en possession des choses sai
sies. l'agent de la paix peut afticher une copie de l'inventaire sur 
Ie lieu de la saisie. 
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(4) L'agent de la paix qui effectue une s~lisie offre, si cela est 
materiellement possible, une copie de I'inventaire a toute autre per
sonne qui lui paralt avoir un droit de proprietl~ sur la chose saisie 
ou avoir droit a sa possession, et lui en remet une copie si elle en 
fait la demande. 

SECTION II 
REMISE DES CHOSES SAISmS 

PAR L'AGENT DE LA PAIX 

211. (1) L'agent de la paix peut, avant de presenter Ie t>roces
v~: bal de saisie a un juge de paix, remettre la chose saisie a la 
personne qui lui paralt avoir droit a sa possession si, a la connais
sance de I'agent de la paix, la possession n 'est pas contestee et que 
la chose ne soit plus necessaire ni utile aux fins de quelque en
quete ou procedure. 

(2) L'agent de la paix obtient un recepisse pour toute chose 
saisie qu'il remet. 

SECTION III 
PROCES-VERBAL DE SAISIE 

212. (1) L'agent de la paix dresse un proces-verbal relativ(3-
ment a toute chose saisie et non remise. 

(2) Ce prod:s-verbal contient les renseignements suivants : 

a) Ie lieu, la date et I'heure de la saisie; 

b) Ie nom de I'agent de In paix qui a effectue la saisie ainsi 
que Ie nom de la force policiere ou autre organisme pour Ie
quel I'agent de la paix a agi; 

c) Ie nom de toute personne a qui une copie de I'jnventaire a 
ete remise; 

d) Ie cas ecMant, Ies raisons pour \esqueJles des choses non 
mentionnees dans un mandat de fouille au de perquisition ont 
ete saisies au cours de I'execution de celui-ci au Ies raisons 
pour lesquelles des choses ant ete saisies sans mandat; 

e) Ie nom des personnes qui, a Ia connaissance de I'agent, 
peuvent avail' un droit de propriete sur quelque chose saisie ou 
avoir droit a sa possession; 



- -------- ---- -----"---------

Inventaire et 
fl:cepisse 

Presentation 

Reception et 
depot 

Presentation de 
la demande 

Contenu de la 
demande 

f) Ie cas <kheant, les raisons pour lesqueUes un mandat visant 
plusieurs choses saisissables n' a pas ete execute it I' egard de 
certaines d'entre elles. 

(3) L'agent de Ia paix joint au proces-verbal l'inventaire des 
choses saisies et Ie recepisse relatif aux choses qui ont ete remises. 

213. (l) Le proces-verbal de saisie est presente, des que cela 
est materiellement possible apres Ia saisie, a un juge de paix du 
district judiciaire ou celle-ci a ete effectuee. 

(2) Le juge de paix qui rer,:oit Ie proces-verbal de saisie Ie fait 
deposer aupres du greffier du district judiciaire ou la saisie a ete 
effectuee. 

CHAPITRE III 
GARDE ET DISPOSITION DES CHOSES 

SAISIES 

SECTION I 
REGLES GENERALES REGISSANT 

LES ORDONNANCES 

1. Presentation de la demande 

214. Toute demande d'ordonnance est adressee par ecrit a un 
juge de paix du district judiciaire ou Ie proces-verbal de saisie a 
ete depose, de celui ou la chose saisie a ete placee sous garde ou 
de celui ou a ete portee l'accusation en rapport avec Iaquelle la 
chose est retenue. 

215. (i) La demande contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et Ia date ou elle est presentee; 

c) Ie crime reproche ou faisant I'objet de l'enquete; 

d) Ia description de la chose saisie visee par la demande; 

e) la date de la saisie; 

f) Ie nom du gardien; 

g) Ia nature de I'ordonnance demandee; 

h) Ies motifs invoques a l'appui de Ia demande; 
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i) tout renseignement supplementaire exige par la presente 
partie a regard de la demande. 

(2) Le contenu de Ia demande est atteste par un affidavit. 

216. Un preavis indiquant Ie lieu, la date et I 'heure de I 'audi
tion est signifie, avec Ia demande et l'affidavit, a to utes les parties 
auxquelles ce preavis doit etre donne. 

217. Si la demande est presentee dans un district judiciaire 
autre que celui ou Ie proces-verbal de saisie a ete depose, Ie gref
fier du district judiciaire ou Ie proces-verbal de saisie a ete depose 
transmet, sur requete ecrite du demandeur, Ie proces-verbal et 
toutes les pieces y afferentes au greffier du district ou la demande 
deit etre entendue. 

2. Audition de fa demallde 

218. Le juge de paix saisi de Ia demande ou habilite a rendre 
une ordonnance d'office peut prendre les mesures suivantes s'il 
I'estime opportun : 

a) faire comparaltre personnellement Ie gardien et l'interroger; 

b) examiner toute chose saisie et a cette fin en exiger la pro
duction; 

c) recevoir tout element de preuve ou temoignage, notamment 
sous la forme d'un affidavit. 

219. (1) Lorsqu'un affidavit doit etre produit en preuve, il est 
signifie, dans un delai raisonnable avant l'audition, a toutes les par
ties a qui a ete notifiee la demande. 

(2) Le souscripteur d'un affidavit re\!u en preuve peut etre in
terroge sur Ie contenu de cet affidavit. 

220. Le serment est obligatoire pour tout temoin. 

221. (1) Les temoignages entendus par Ie juge de paix sont 
integralement enregistres par ecrit ou sur support electronique. 

(2) L'enregistrement indique I'heure, Ie jour et un sommaire 
de son contenu. 
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(3) L 'heure, la date et I 'exactitude de toute transcription de 
I 'enregistrement doivent etre certifiees. 

3. Delivrance de ['ordonnance 

222. L'ordonnance est redigee suivant la formule prescrite et 
porte la signature du juge de paix qui la rend. 

223. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur, Ie cas echeant; 

b) Ie crime reproche ou faisant I'objet de I'enquete; 

c) une description de la chose saisie faisant I'objet de I'ordon
nance; 

d) la date de la saisie; 

e) Ie nom du gardien; 

j) la decision du juge de paix et les conditions dont elle est 
assortie; 

g) Ie lieu et la date ou elle est rendue; 

h) Ie nom et Ie ressort du juge de paix qui la rend; 

i) tout renseignement additionnel exige par la presente partie a 
I' egard de I' ordonnance. 

4. Depot de documents 

224. (1) Des que cela est materiellement possible apres I'au
dition, Ie juge de paix fait deposer aupres du greffier du district 
judiciaire ou Ie proces-verbal de saisie a ete depose Ies documents 
suivants : 

a) Ie preavis relatif a la demande; 

b) Ia demande; 

c) l'enregistrement des temoignages qu'i! a entendus, ou la 
transcription de cet enregistrement; 

d) les autres elements de preuve qu'il a re9us; 

e) I'original de l'ordonnance rendue, Ie cas echeant. 

(2) Lorsque Ie proces-verbal de saisie et les pieces connexes 
avaient ete transmis, en vue de I'audition de Ia demande, par Ie 
greffier du district judiciaire ou ils avaient ete deposes, Ie juge de 
paix les renvoie apres I'audition. 
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5. Rem'o; de la demallde 

225. (1) Lorsqu'une demande a ete deposee et notifiee, Ie 
juge de paix qui en est saisi peut, sur demande distincte, soit en 
ordonner Ie renvoi et I'audition dans un autre district judiciaire, 
soit orC.:mner la presentation d'une nouvelle demande dans un autre 
district judiciaire, s'i1 eot convaincu que cela servirait au mieux 
I'administration de la justice, compte tenu de l'interet des temoins 
et des parties. 

(2) eet autre district judiciaire doit etre celui ou Ie proces
verbal de saisie a ete depose, celui ou la chose a ete placee sous 
garde ou celui ou a ete portee I'accusation en rapport avec laquelle 
la chose est retenue. 

226. La demande de renvoi peut etre faite par toute personne 
a qui la demande principale a ete notifiee. 

227. La demande de renvoi est notifiee au moyen d'un pre-
avis de trois jours francs aux personnes suivantes : 

a) la personne qui a presente la demande principale; 

b) toute autre personne a qui a ete notifiee la demande princi
pale. 

228. Outre Ies renseignements exiges par les alineas 215(1 )a) 
a h), Ia demande de renvoi indique les motifs pour lesquels Ie de
mandeur estime que Ie renvoi de la demande principale servirait au 
mieux l'administration de la justice, compte tenu de l'interet des 
temoins et des parties. 

229. Le juge de paix. qui ordonne que la demande principale 
soit renvoyee ou presentee dans un autre district judiciaire fait 
transmettre Ie dossier au greffier de ce district judiciaire. 

SECTION II 
MESURES DE PROTECTION ET DE 

CONSERVATION 

230. Les choses saisies et non remises par l'agent de la paix 
sont placees sous sa garde. II lui incombe de prendre des mesures 
pour en assurer la protection et la conservation. 
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231. Le gardien peut confier une chose smSle a toute per
sonne, notamment au saisi, aux conditions raisonnablement neces
sui res pour en assurer la protection et la conservation. 

232. Le juge de paix saisi d'une demande a cet effet peut ren
dre une ordonnance en vue de la protection et de la conservation 
de to ute chose saisie, et peut notamment remplacer Ie gardien ou 
nom mer des gardiens supplementaires. 

233. La demande peut etre presentee par I'agent de la paix, 
I'accuse, Ie poursuivant ou toute personne qui pretend avoir un 
droit de propriete sur la chose saisie ou avoir droit a sa possession. 

234. Le demandeur donne un preavis de trois jours francs a 
toute personne qui, a sa connaissance, pourrait avoir un droit de 
propriete sur la chose saisie ou avoir droit a sa possession, de 
meme qu'a to ute autre personne designee par Ie juge de paix saisi 
de la demande. 

235. Outre les renseignements exiges par les alineas 215(1 )a) 
a h), Ia demande indique : 

a) la qualite du demandeur, a savoir s'il s'agit de l'agent de la 
paix, de I'accuse, du poursuivant ou d'une personne qui pre
tend avoir un droit de propriete sur la chose saisie ou avoir 
droit a sa possession; 

b) Ia nature du droit invoque si Ie demandeur est une personne 
qui pretend avoir un droit de propriete sur la chose saisie ou 
avoir droit a sa possession. 

236. (1) Le juge de paix qui re«;oit un proces-verbal de saisie 
peut, d'office, rendre une ordonnance en vue de Ia protection et de 
la conservation de toute chose saisie visee par Ie proces-verbal, et 
peut notamment remplacer Ie gardien ou nommer des gardiens sup
plementaires. 

(2) Le juge de paix qui envisage de rendre une ordonnance 
d'office avise de son intention, trois jours francs avant I'audience 
tenue pour trancher la question, Ie poursuivant de meme que toute 
personne qui, a sa connaissance, pourrait avoir un droit de pro
priete sur la chose saisie ou avoir droit a sa possession. 
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237. Outre les renseignements exiges par les alineas 223a) 
11 h), 1'ordonnance indique, Ie cas echeant, Ie nom du rempIa9ant 
du gardien ou des gardiens supplementaires. 

SECTION III 
ANALYSE OU EXAMEN 

238. L'agent de la paix peut faire examiner ou analyser toute 
chose saisie et Ie gardien est tenu de la lui remettre 11 cette fin. 

239. Le juge de paix saisi d'une demande 11 cet effet et 
convaincu que cela est necessaire pour permettre 11 I 'accuse de pre
senter une defense pleine et enti(~re peut ordonner qu'une chose 
saisie soit remise 11 celui-ci en vue d'une analyse ou d'un examen. 
Le juge de paix assortit l'ordonnance des conditions qu'il estime 
necessaires pour assurer la protection et la conservation de Ja 
chose. 

240. La demande est presentee par l'accuse avec preavis de 
trois jours francs au poursuivant. 

SECTION IV 
ACCES AUX CHOSES SAISIES 

241. (1) La personne ayant un interet dans une chose saisk 
peut demander au gardien l'autorisation d'examiner la chose a I'en
droit ou elle est gardee. 

(2) Le gardien peut donner cette autorisation, aux conditions 
qu'il juge necessaires 11 la protection et 11 la conservation de la 
chose saisie, s'il estime que: 

a) d'une part, Ja personne a effectivement un interet dans la 
chose saisie; 

b) d 'autre part, l'autorisation ne nuira pas 11 quelque enquete 
policiere en cours, lie constituera pas une menace pour Ia se
curite de quelque personne, ne portera atteinte 11 aucun droit de 
propriete sur la chose saisie ni au droit 11 sa possession, ni ne 
mettra en jeu la protection et la conservation de la chose. 

242. (1) La personne ayant un inten~t dans un renseignement 
contenu dans une chose saisie et susceptible d'etre reproduit peut 
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demander au gardien de lui remettre des copies de ce renseigne
ment. 

(2) Le gardien peut fournir les copies, sur paiement des droits 
prescIits, lorsque les conditions suivantes sont n!unies : 

a) il estime que la personne a effectivement un interet dans Ie 
renseignement; 

b) il estime que la fourniture des copies ne nuira pas it quel
que enquete policiere en cours, ne constituera pas une menace 
pour la securite de quelque personne, ne portera atteinte it au
cun droit de propriete sur Ia chose saisie ni au droit it sa pos
session, ni ne mettra en jeu la protection et la conservation de 
la chose; 

c) il est en mesure de fournir les copies demandees. 

243. (1) Le juge de paix saisi d'une demande it cet effet et 
convaincu qu'une personne devrait etre autorisee it examiner la 
chose saisie ou devrait obtenir des copies des renseignements y 
contenus peut ordonner au gardien d'autoriser Ie demandeur it exa
miner la chose ou de lui fournir les copies demandees. Le juge de 
paix assortit I 'ordonnance des conditions necessaires pour assurer 
la protection et Ia conservation de la chose. 

(2) Le juge de paix saisi d'une demande it cet effet peut or
donner que Ie demandeur so it dispense de l'obligation d'acquitter 
les droits prevus s'il est convaincu que Ie paiement des droits cau
serait un prejudice grave au demandeur ou serait inequitable dans 
les circonstances. 

244. La demande peut etre presentee par toute personne it qui 
l'autorisation d'examiner la chose saisie ou I'obtention de copies 
des renseignements y contenus a ete refusee, ou par toute personne 
it qui Ie paiement des droits relatifs it I 'obtention des copies cause
rait un prejudice grave ou envers qui Ie paiement de tels droits se
rait inequitable dans les circonstances. 

245. La demande est notifiee au moyen d'un preavis de trois 
jours francs au poursuivant. 

246. Outre les renseignements exiges par les alineas 21S( 1 )a) 
it h), ia demande indique Ia nature de l'interet du demandeur dans 
la chose saisie. 

327 



Ordonnance sur 
demande 

Demandeur 

Pn!avis 

Renseignements 
supplementaires 

Ordonnance 
rendue d' office 

Preavis 

328 

SECTION V 
CHOSES PERISSABLES 

247. Le juge de paix saisi d'une demande a cet effet et 
convaincu qu'une chose saisie est perissable ou susceptible de se 
deprecier rapidement peut ordonner : 

a) soit la remise de la chose saisie a son possesseur legitime, 
a certaines conditions, Ie cas echeant, si Ie droit a la posses
sion de la chose n'est pas conteste; 

b) soit la vente de la chose saisie, suivant les modalites qu'il 
fixe, si Ie droit a la possession de la chose est conteste. 

248. La demande peut etre presentee par I'agent de la paix, 
I'accuse, Ie poursuivant ell toute personne qui pretend avoir un 
droit de propriete sur la chose saisie ou avoir droit a sa possession. 

249. Le demandeur donne un preavis d'un jour franc a toute 
personne qui, a sa connaissance, pourrait avoir un droit de pro
priete sur la chose saisie ou avoir droit a sa possession, de meme 
qu'a toute autre personne designee par Ie juge de paix. 

250. Outre les renseignements exiges par les alineas 21S(l)a) 
a 11), la demande indique : 

a) la qualite du demandeur, a savoir s'il s'agit de I'agent de la 
paix, de J'accuse, du poursuivant ou d'une personne qui pre
tend avoir un droit de propriete sur Ia chose saisie ou avoir 
droit a sa possession; 

b) la nature du droit invoque si Ie demandeur est une personne 
qui pretend avoir un droit de propriete sur Ia chose saisie ou 
avoir droit a sa possession. 

251. (1) Le juge de paix qui re,(oit Ie proces-verbal de saisie 
et qui est convaincu qu 'une chose saisie est perissable ou suscep
tible de se deprecier rapidement peut, d'office, ordonner : 

a) so it la remise de la chose saisie a son possesseur legitime, 
a certaines conditions, Ie cas echeant, si Ie droit a la posses
sion n'est pas conteste; 

b) soit la vente de la chose saisie, suivant les modalites qu'il 
fixe, si Ie droit a Ia possession de la chose est conteste. 

(2) Le juge de paix qui envisage de rendre une ordonnance 
d'office avise de son intention, un jour franc avant I'audience 
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tenue pour trancher la question, Ie poursuivant de meme que toute 
personne qui, a sa connaissance, pourrait avoir un droit de pro
priete sur Ia chose saisie ou avoir droit a sa possession. 

252. Le produit de la vente de la chose saisie est depose par 
Ie gardien a un compte portant interet suivant les conditions fixees 
par Ie juge de paix. 

SECTION VI 
CHOSES DANGEREUSES 

253. Lorsqu'il estime qu'une chose saisie presente un danger 
grave pour Ia sante ou la securite publiques, I 'agent de la paix la 
place ou Ia fait placer en lieu sur des que cela est materiellement 
possible. 

254. Le juge de paix saisi d'une demande a cet effet et 
convaincu qu 'une chose saisie presente un danger grave pour la 
sante ou la securite publiques peut ordonner qu'elle soit detruite ou 
qu'i1 en soit dispose autrement. Il peut assortir l'ordonnance des 
conditions qu'il juge propres a supprimer ou a attenuer Ie danger. 

255. La demande est presentee par I 'agent de la paix avec 
preavis raisonnable a toute personne pouvant selon lui avoir un 
droit sur Ia chose saisie ainsi qu'a route personne designee par Ie 
juge de paix saisi de la demande. 

256. (1) Un rapport confirmant I'execution de I'ordonnance 
et faisant etat de la fac;:on dont la chose saisie a ete detruite ou dont 
il en a ete dispose est presente, des que cela est materiellement 
possible, a un juge de paix du district judiciaire ou I'ordonnance a 
ete rendue. 

(2) Le juge de paix fait deposer Ie rapport aupres du greffier 
du district judiciaire ou Ie proces-verbal de saisie a ete depose. 
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SECTION VII 
CHOSESPRESENTANT 

UN DANGER IMMINENT ET GRAVE 

257. L'agent de Ia paix qui croit, pour des motifs raisonna
bIes, qu'une chose saisie presente un danger imminent et grave 
pour Ia sante ou Ia securite publiques peut la detruire ou en dispo
ser autrement. 

258. Apres avoir detruit la chose ou en avoir dispose, I'agent 
de la paix : 

a) d'une part, transmet un avis au saisi et a toute autre per
sonne qui lui paralt avoil' un droit de propriete sur la chose 
saisie ou avoir droit a sa possession; 

h) d'autre part, redige un rapport contenant une description de 
la chose saisie, les motifs pour Iesquels elle a ete detruite au il 
en a ete dispose, ainsi que Ia fa90n dont I'operation a ete ef
fectuee. 

259. (1) Le rapport est presente, des que cela est materielle
ment possible, a un juge de paix du district judiciaire Oll Ie proces
verbal de saisie a ete depose. 

(2) Le rapport est depose avec Ie proces-verbal de saisie. 

SECTION VIII 
ORDONNANCE DE RESTITUTION 

260. Le juge de paix saisi d'une demande a cel effet ordonne 
Ia restitution au demandeur de toute chose saisie ou du produit de 
Ia vente de celle-ci s'il est convaincu que Ies conditions suivantes 
sont reunies : 

a) Ie droit a la possession de Ia chose ou du produit de Ia 
vente n 'est pas conteste; 

h) la possession du demandeur serait legitime; 

c) Ia loi ne prevoit pas la confiscation de la chose ni du pro
duit de la vente; 

d) la retention de la chose ou du produit de la vente n 'est pas 
necessaire ni utile aux fins de queIque enquete ou procedure. 
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261. La demande peut etre presentee par toute personne qui 
pretend avoir un droit de propriete sur la chose saisie ou Ie produit 
de la vente, ou avair droit a sa possession. 

262. Le demandeur donne un preavis de Iwit jours francs au 
poursuivant, a I 'accuse, a toute personne qui, a sa connaissance, 
pourrait avoir un droit de propriete sur la chose saisie ou avoir 
droit a sa possession, de meme qu'a toute autre personne designee 
par Ie juge de paix. 

263. Outre les renseignements exiges par les alineas 215(1 )a) 
all), la demande indique la nature elu droit du demandeur sur la 
chose saisie. 

264. Le juge de paix peut assortir I 'ordonnance de restitution 
des conditions qu'i1 estime necessaires pour assurer la protection et 
la conservation de la chose saisie aux fins de quelque enquete ou 
procedure; iI peut notamment exiger du demandeur qu'il remette la 
chose a la demande de la COltt'. 

265. L'ordonnance de restitution ne porte atteinte a aucun 
droit de propriete sur la chose saisie ou Je produit de la vente de 
celle-d, ni au droit a la possession de I'un ou de I'autre. 

SECTION IX 
REPRODUCTION DES CHOSES SAISIES 

266. (1) L'agent de la paix peut faire photographier toute 
chose saisie. 

(2) La photographie d'une chose saisie, accompagnee du cer
tificat decrit au paragraphe 268(1), est admissible en preuve pour 
identifier la chose et a, a cette fin et sauf preuve contraire, la 
meme force probante que la chose. 

267. (1) L'agent de la paix peut faire faire une copie de tout 
renseignement contenu dans une chose saisie. 

(2) La copie du renseignement, accompagnee du certificat de
crit au paragraphe 268(1), est admissible en preuve et a, sauf 
preuve contraire, 1a meme force probante que Ie renseignement. 
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268. (1) Est admissible en preuve et, sauf preuve contraire, 
fait foi de son contenu sans qu'il soit necessaire de prouver I'au
thenticite de Ia signature qui y apparait, Ie certificat attestant ce qui 
suit: 

a) Ie signataire a fait Ia copie ou pris la photographie en vertu 
des dispositions de la presente section; 

b) Ie signataire est un agent de la paix ou a agi sous Ia direc
tion d'un agent de Ia paix; 

c) selon Ie cas, la copie est conforme ou la photographie 
represente bien la chose saisie. 

(2) Est admissible en preuve et, sauf preuve contraire, fait foi 
de son contenu sans qu'iI soit necessaire de prouver I'authenticite 
de la signature qui y apparalt ni Ia qualite officielle du signataire, 
I 'affidavit de l'agent de la paix attestant ce qui suit: 

a) i1 a saisi une chose qui a ete placee so us sa garde au mo
ment de la saisie jusqu'a ce qU'une copie des renseignements 
y contenus soit faite ou qu'une photographie en soit prise; 

b) ni la chose ni les renseignements n'ont ete modifies avant 
que la copie soit faite ou que la photographie soit prise. 

(3) La cour peut ordonner a la personne qui paraH avoir signe 
un certificat ou un affidavit de se presenter devant elle pour etre 
interrogee ou contre-interrogee sur Ie contenu du certificat ou de 
I 'affidavit. 

269. A moins que la cour n'en decide autrement, les copies, 
photographies, certificats ou affidavits ne sont admissibles en 
preuve que si, avant les procedures, Ie poursuivant a donne a l'ac
cuse un preavis raisonnable de son intention de les produire, ac
compagne d'une copie du document. 

SECTION X 
FIN DE LA RETENTION ET DISPOSITION 

1. Duree legale de la retention 

270. La chose saisie, de me me que Ie produit de la vente de 
celle-ci, peut etre placee sous garde pendant quatre-vingt-dix jours 
a compter de la date de la saisie. 

271. La retention de Ia chose saisie ou du produit de Ia vente 
peut etre pro Ion gee : 
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a) soit, dans les quatre-vingt-dix jours qui sui vent la saisie, 
dans I'un des cas suivants : 

(i) des procedures dans lesquelles la production en preuve 
de la chose saisie peut etre necessaire, ou qui peuvent en
trainer la confiscation de la chose ou du produit de la vente 
en conformite avec la loi, ont ete engagees, 
(ii) une demande de prolongation de la duree de la reten
tion a ete presentee; 

b) so it, avant I'expiration d'une periode de retention prolon
gee, lorsque des procedures ont ete intentees ou une autre de
mande de prolongation a ete presentee. 

272. La chose saisie, de meme que Ie produit de la vente de 
celle-ci, peut etre placee sous garde pour une duree maxima Ie de 
trente jours apres la conclusion de toutes les procedures a i'egard 
desquelles elle etait retenue. 

2. Dema1lde de prolo1lgatioll de fa rete1ltio1l 

273. (1) A la demande du poursuivant, Ie juge de paix peut 
ordonner la prolongation de la retention pour des peri odes supple
mentaires ne depassant pas quatre-vingt-dix jours chacune, s'i1 est 
convaiilcu que la retention de la chose saisie ou du produit de la 
vente de celle-ci doit etre prolongee, eu egard a la complexite de 
I'enquete. 

(2) A la demande d'une personne ayant un interet dans une 
chose saisie, Ie juge de paix peut ordonner la prolongation de la 
retention pour des peri odes supplementaires ne depassant pas 
quatre-vingt-dix jours chacune, s'i1 est convaincu que la retention 
de la chose est necessaire pour en assurer la conservation aux fins 
de preuve. 

274. Le demandeur donne un preavis de trois jours francs a 
toute personne qui, a sa connaissance, pourrait avoir un droit de 
propriete sur la chose saisie ou Ie produit de la vente de celle-ci, 
ou avoir droit a la possession de l'un ou de I 'autre. II Ie donne 
aussi au poursuivant de meme qu'a toute autre personne designee 
par Ie juge de paix. 
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3. Remise des choses saisies 

275. Le poursuivant peut faire remettre la chose saisie Olt Ie 
produit de la vente de celle-ci a la personne qui paralt avoir droit 
a sa possession si les conditions suivantes sont reunies : 

a) la periode de retention autorisee est expiree, ou etl'':ore la 
chose ou Ie produit de la vente n 'est plus utile; 

b) a la connaissance du poursuivant, Ie droit a la possession 
de la chose ou du produit de la vente n 'est pas conteste; 

c) la loi ne prevoit pas la confiscation de la chose saisie ni du 
produit de la vente. 

276. Le poursuivant qui entend faire remettre la chose saisie 
ou Ie produit de la vente en avise par ecrit Ie gardien et depose une 
copie de I 'avis aupres du greffier du district judiciaire au Ie proces
verbal de saisie a ete depose. 

277. Le gardien remet la chose saisie au Ie produit de la 
vente des que cela est materiellement possible apres reception de 
l'avis. 

4. Ordonnance de disposition 

278. Lorsque Ie poursuivant ne fait pas remettre une chose 
saisie ni Ie produit de la vente de celle-ci a I'expiration de la pe
riode de retention autorisee, ClU lorsque la chose Oil Ie produit de la 
vente n 'est plus utile, il demande, des que cela est materiellement 
possible, une ordonnance de disposition. 

279. Le poursuivant donne un preavis de huit jours francs au 
gardien, a l'accuse, a toute personne qui, a sa connaissance, pour
rait avoir un droit de propriete sur la chose saisie ou Ie produit de 
la vente, ou avoir droit a sa possession, de meme qu'a toute autre 
personne designee par Ie juge de paix. 

280. Outre les renseignements exiges par les alineas 215(l)a) 
a Iz), la demande indique : 

a) que la periode de retention autorisee est expiree, ou que la 
chose saisie ou Ie produit de la vente n'est plus utile; 

b) Ie cas echeant, la date a laquelle expirait la periode de re
tention autorisee; 
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c) Ie cas echeant, que la loi prevoil la cont1scation de In chose 
saisie ou du produit de la vente. 

281. Le juge de paix ordonne qu'it soit dispose de la chose 
ou du produit de la vente de l'tme des fa~ons suivantes : 

a) la chose ou Ie produit de la vente est rendu a son posses
seur legitime si Ie droit a la possession n 'est pas conteste; 

h) si Ie droit a la possession de la chose ou du produit de la 
vente est conteste mais 'Iu 'aucune procedure civile n 'ait ete in
ten tee a cet egard, Ia chose ou Ie produit de la vente est remis 
au saisi s'il peut legitimement en avoir la possession; 

c) la chose ou Ie produit de la vente est place sous la garde du 
tribunal devant lequel ont ete intentees des procedures civiles 
relativement au droit a la possession de la chose ou du produit 
de In vente; 

el) la chose ou Ie produit de la vente est confisque au profit de 
Sa Majeste pour qu'i1 en soit dispose selon les directives du 
procureur general dans I'un ou I'autre des cas suivants : 

(i) I'identite du proprietaire ou possesseur legitime de la 
chose ou du produit de la vente est inconnue et personne ne 
s'en pretend Ie proprietaire ou Ie possesseur legitime, 
(ii) Ie droit a la possession de la chose ou du produit de la 
vente est conteste mais aucune procedure civile n 'a ete in
tentee a cet egard, et Ie saisi ne peut legitimement en avoir 
la possession, 
(iii) la loi prevoit la confiscation de la chose saisie ou du 
produit de la vente, 
(iv) Ie proprietaire ou possesseur legitime de la chose ou du 
produit de la vente est introuvable. 

282. Si la chose saisie est de valeur negligeable, Ie juge de 
paix peut ordonner qu'elle soit detruite ou qu'jJ en soit dispose au
trement. 

CHAPITRE IV 
APPELS 

283. Toute personne lesee par une decision rendue en vertu 
de I 'article 232 (protection et conservation), des paragraphes 
236(1) (protection et conservation), 243(1) (acct!s a la chose saisie; 
copies) ou 243(2) (dispense de paiement des droits), des article~ 
254 (choses dangereuses) ou 260 (restitution), ou de I'alinea 281d) 
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(confiscation) a l'egard d'une chose saisie peut en appeler a une 
juridiction d'appel dans les trente jours qui suivent la date de la 
decision. 

284. II n'est dispose d'aucune chose saisie, ni du produit de la 
vente de celIe-ci, dans les trente jours qui suivent une ordonnance 
rendue en vertu d'une disposition mentionnee a I'article 283, ni 
pendant l'appel attaquant cette ordonnance, a moins que to lites les 
personnes lesees ne renoncent a leur droit d'appel par ecrit Oll que 
la chose saisie ne presente un danger imminent ou grave pour la 
sante ou la securite Pllbliques. 
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PARTIE VII 

LES PRIVILEGES EN MATIERE DE 
SAISIE 

CHAPITRE PREMIER 
CHAMP D'APPLICATION 

285. La presente partie s'applique des lors qu'une chose saisie 
conformement a la partie II (Les [ol/illes, les perquisitiolls et les 
saisies) ou les renseignements y contenus font l'objet d'une oppo
sition fondee sur un privilege. 

CHAPITRE II 
OBLIGATIONS DE L'AGENT DE LA PAIX 

PRATIQUANT UNE SAISIE 

286. Les articles 210 (inventaire des choses saisies), 212 (pre
paration du proces-verbal) et 213 (presentation du proces-verbal) 
s'appJiquent a Ia saisie d'une chose faisant l'objet d'une opposition 
fondee sur un privilege. 

CHAPITRE III 
DEMANDE D' AUDIENCE SUR L'EXISTENCE 

DU PRIVILEGE 

SECTION I 
PRESENTATION DE LA DEMANDE 

287. Le poursuivant, de meme que toute personne invoquant 
un privilege a l'egard d'une chose saisie ou des renseignements y 
contenus, peut demander qu'il soit statue sur I 'existence du privi
lege. 

288. La demande est presentee par ecrit, dans les quatorze 
jours qui sui vent la date de la saisie, a un juge du district judiciaire 
ou Ie proces-verbal de saisie a ete depose, dans celui ou la chose a 

337 



Contenu de la 
demande 

Affidavit 

Preavis 

Contenu et 
signification 

Production du 
paquet ou des 
renseignements 

Demande du 
gardien 

Regles de 
procedure 

338 

ete placee sous garde ou dans celui ou a ete portee I'accusation en 
rapport avec laquclle la chose est retenue. 

289. (I) La demande contient les renseignements suivants : 

(I) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime reproche ou faisant l'objet de I'enquete; 

d) la description de la chose saisie visee par la demande; 

e) la date de la saisie; 

j) Ie nom du gardien; 

g) les motifs invoques a I 'appui de la demande; 

(2) Le contenu de la demande est atteste par un affidavit. 

290. (1) La demande est notifiee au moyen d'un preavis de 
cinq jours francs au gardien et, selon Ie cas : 

a) soit au poursuivant, si Ie privilege est invoque par Ie de
mandeur; 

h) soit a la personne invoquant Ie privilege, si Ie demandeur 
est Ie poursuivant. 

(2) Le preavis, qui indique Ie lieu, la date et l'heure ou la de
mande sera entendue, est signifie avec la demande et l'affidavit. 

291. (I) Sur reception du preavis, Ie gardien produit Ie paquet 
scelle vise a I'alinea 53(2)b) (opposition d'un privilege au cours 
d'une fouille ou d'une perquisition) ou les renseignements contenus 
dans la chose saisie a la date et a I 'heure indiquees dans Ie preavis. 

(2) Lorsqu'il est materiellement impossible de produire Ie pa
quet scelle ou les renseignements contenus dans la chose saisie, Ie 
gardien demande a un juge du district judiciaire ou Ia saisie a ete 
effectuee de donner des instructions sur !es mesures a prendre pour 
permettre I'examen de la chose ou des renseignements. 

292. Les articles 2 I 7 (transmission du dossier) et 225 a 229 
(renvoi de la demande) s'appliquent a toute demande faite en vertu 
de la presente section. 
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SECTION II 
AUDITION DE LA DEMANDE 

293. Le juge saisi d'une demande it cet effet statue sur I'exis
tence du privilege invoque a I'egard de la chose saisie ou des ren
seignements y contenus. II Ie fait it huis c1os, dans les trente jours 
qui sui vent la date de la saisie. 

294. Le juge peut prendre les mesures suivantes it I 'audience: 

a) faire compara'itre personnellement Ie gardien et I'interroger; 

b) recevoir tout element de preuve ou temoignage, notamment 
sou~, la forme d'un affidavit; 

c) examiner la chose ou les renseignements. ou en exiger la 
production a cette fin, s'il Ie juge necessaire pour statueI' sur 
I'existence du privilege. 

295. Les articles 219 a 221 (preuve a I'audience) et 224 (de
pot de documents) s'appliquent a toute audience tenue en vertu de 
la presente section. 

296. Le juge motive sa decision sans reveler les details des 
renseignements ou de la chose it I'egard desquels Ie privilege est 
invoque. 

297. (1) Le juge qui concJut a l'existence du privilege or-
donne: 

a) soit Ie placement sous scelles de la chose et sa remise par 
Ie gardien au saisi; 

b) soit la remise de la chose a la disposition du saisi par Ie 
gardien et, en ~tttendant, I 'adoption des mesures que Ie juge 
estime necessaires pour que la chose ou les renseignements y 
contenus ne soient pas examines ni alteres. 

(2) Le juge qui concJut a l'inexistence du privilege ordonne au 
gardien de remettre la chose a l'agent de la paix qui a pratique la 
saisie ou a toute autre personne designee par Ie poursuivant, ou 
sous la responsabilite de I'un ou de I'autre, so us reserve des condi
tions que Ie juge estime necessaires; il est dispose de 1a chose en 
COnfOlmite avec les dispositions des chapitres III et IV de la partie 
VI (La disposition des chases saisies). 
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298. (1) L'ordonnance est redigee suivant la formule prescrite 
et porte Ia signature du juge qui la rend. 

(2) L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime reproche ou faisant I'objet de I'enquete; 

c) une description de la chose saisie faisant I'objet de I'ordon
nance; 

d) Ia date de la saisie; 

e) Ie nom du gardien; 

f) la decision du juge et les conditions dont elle est assortie; 

g) Ie lieu et la date OU elle est rendue; 

h) Ie nom et Ie ressort du juge. 

299. Lorsque la chose saisie ou les renseignements y contenus 
sont juges privilegies, iis demeurent privilegies et inadmissibies en 
preuve, a moins que la personne invoquant Ie privilege n 'y 
consente ou que Ie privilege ne soit autrement perdu. 

SECTION III 
DISPOSITION EN L' ABSENCE DE DEMANDE 

300. (1) Si, dans les quatorze jours qui suivent la saisie d'une 
chose a l'egard J~ laquelle un privilege est invoque, aucune de
mande visant a ce qu'il soit statue sur I'existence du privilege n'a 
ete notifiee au gardien, ce dernier remet Ia chose a I'agent de Ia 
paix qui a pratique la saisie ou lui en confie la responsabilite. 

(2) II est dispose de Ia chose en conformite avec les disposi
tions des chapitres III et IV de Ia partie VI (La disposition des 
chases saisies). 

CHAPITRE IV 
EXAMEN DE L'INFORMATION 

301. La personne qUI mvoque un privilege a I'egard d'une 
chose saisie ou des renseignements y contenus peut demander une 
ordonnance lui permettant d'examiner la chose ou Ies renseigne
ments et de faire une copie de ceux-ci. 
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302. La demande est presentee par ecrit, unilateralement et a 
huis clos, a un juge du district judiciaire ou Ie proces-verbal de 
saisie a ete depose, de celui ou la chose a ete placee so us garde ou 
de celui ou a ete portee l'accusation en rapport avec laquelle la 
chose est retenue. 

303. (1) La demande contient Ies renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie lieu et la date ou elle est presentee; 

c) Ie crime reproche ou faisant I'objet de I'enquete; 

d) la description de la chose saisie visee par la demande; 

e) la date de la saisie; 

f> Ie nom du gardien; 

g) In nature de I' ordonnance demandee; 

11) ks motifs invoques a L'appui de La demande; 

(2) Le contenu de la demande est atteste par un affidavit. 

304. L'article 217 (transmission du dossier) s 'applique a toute 
demande faite en vertu du present chapitre. 

305. (1) Le juge saisi de la demande peut : 

a) faire cumparaftre personnellement Ie gardien et l'interroger; 

b) interroger Ie demandeur; 

c) recevoir tout element de preuve ou temoignage, notamment 
so us la forme d'un affidavit; 

d) examiner la chose ou les renseignements, ou en exiger la 
production a cette fin, s'il Ie juge necessaire. 

(2) Le souscripteur d'un affidavit produit en preuve peut etre 
interroge. 

306. Les articles 220 (temoignage sous serment), 221 (enre
gistrement des temOigl1ageS) et 224 (depot de documents) s'appli
quent a toute audience tenue en vertu du present chapitre. 

307. Le juge saisi d'une demande a cet effet peut, s'il est 
convaincu de la suffisance des motifs invoques a l'appui de celle
ci, rendre une ordonnance autorisant Ie demandeur a examiner la 
chose ou les renseignements y contenus, et a faire une copie de 
ceux-ci, en sa presence ou celie du gardien. Le juge assortit 

341 



Mesures a 
prendre 

Forme de 
I' ordonnance 

Contenu de 
I' ordonnance 

Droit d'appel 

Garde apres 
decision ou 
pendant I'appel 
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I'ordonnance des conditions necessaires pour assurer la protection 
et la conservation de la chose. 

308. Si la chose saisie avait ete placee sous scelles, Ie juge 
precise dans I'ordonnance qu'eUe doit etre scellee a nouveau sans 
etre endommagee ni alteree. 

309. L'ordonnance est redigee suivant la formule prescrite et 
porte la signature du juge qui la rend. 

310. L'ordonnance contient les renseignements suivants : 

a) Ie nom du demandeur; 

b) Ie crime reproche ou faisant l'objet de l'enquete; 

c) une description de la chose saisie faisant I'objet de l'ordon
nance; 

d) la date de la saisie; 

e) Ie nom du gardien; 

j) la decision du juge et les conditions dont eUe est assortie; 

g) Ie lieu et la date ou elle est rendue; 

11) Ie nom et Ie res sort du juge. 

CHAPITRE V 
APPELS 

311. Toute personne lesee par une decision rendue en vertu 
de I'article 293 (determination de I'existence du privilege) peut en 
appeler a une juridiction d'appel dans les trente jours qui suivent la 
date de la decision. 

312. La chose saisie demeure en possession du gardien, sans 
que personne y touche ou l'examine, pendant les trente jours qui 
suivent la decision sur la question du privilege ou pendant I 'appel 
attaquant cette decision, a moins que toutes les personnes lesees ne 
renoncent a leur droit d'appel par ecrit. 
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Collaborateurs speciaux 

Conseil consultatif de juges 

MOle In juge Claire Barrette-Joncas, 
Cour superieure du Quebec 

M. Ie juge Stephen Borins,* 
Cour de district de I'Ontario 

M. Ie juge James C. Cavanagh, 
COUf du Bane de la Reine de I' Alberta 

M. Ie juge William A. Craig, 
Cour d'appe\ de la Colombie-Britannique 

M. Ie juge Charles L. Dubin, 
Cour d'appel de I'Ontario 

M. Ie juge Jean B. Falardeau, 
CaUl' des sessions de la paix du Quebec 

M. Ie jllge Bernard Grenier, 
Cour des sessions de la paix du Quebec 

M. Ie jllge Doane Hallett, 
Cour supreme de Ia Nouvelle-Ecosse, Division 1 re instance 

M. Ie juge Malachi C. Jones, 
Cour supreme de la NouveIle-Ecosse, Division d'appel 

M. Ie juge Fred Kaufman, 
Cour d'appel du Quebec 

M. Ie juge Louis-Philippe Landry, 
Cour superieure du Quebec 

M. Ie juge Patrick J. LeSage,* 
Cour de district de l'Ontario 

M. Ie juge Angus L. Macdonald, 
Cour supreme de Ia Nouvelle-Ecosse, Division d'appel 

M. Ie juge Jean-Pierre Plouffe,* 
Cour provinciale du Quebec 

M. Ie juge Melvin L. Rothman, 
Cour d'appel du Quebec 

M. Ie juge Andre Saint-Cyr, 
Tribunal de la jeunesse du Quebec 

M. Ie juge Roger E. Salhany,* 
Cour de district de l'Ontario 

* Les titres et qualites des personnes dont Ie nom est marque d'un asterisque ont change depuis la 
redaction du present rapport. 
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M. Ie juge William A. Stevenson,* 
Cour d'appel de I'Alberta 

M. Ie juge Calvin F. Tallis, 
Cour d'appel de la Saskatchewan 

M. Ie juge Andre Trotier, 
Cour superieure du Quebec 

Representants des gouvernements provinciaux et federal 

Colombie-Britannique 
Me Hal Yacowar 

Alberta 
Me Michael Watson 

Saskatchewan 
Me Carol Snell 

Manitoba 
Me John Guy, c.r. 

Ontario 
Me Denise Bellamy 
Me Jeff Casey 
Me Howard Morton, c.r. 

Quebec 
Me Remi Bouchard* 
Me Jean-Fran90is Dionne* 
Me Daniel Gregoire 

N ouveau-Brul1swick 
Me Eugene Westhaver, c.r. 

Nouvelle-Ecosse 
Me Gordon S. Gale, c.r. 

iZe-du-Prince-Edouard 
Me Richard Hubley 

Terre-Neuve 
Me Colin Flynn 

Ministere federal de fa Justice 
Me Richard Mosley 
Me Daniel Prefontaine, c.r. 
Me Ed A. Tollefson, c.r. 

* Les titres et qualites des personnes dont Ie nom est marque d'un asterisque ont change depuis la 
redaction du present rapport. 
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Association du Barreau canadien 

Me G. Greg Brodsky, c.r., 
Winnipeg 
Me Serge Menard, 
Biitonnier du Quebec 

Me Richard C. Peck, C.r., 
Vancouver 
Me Joel E. Pink, c.r., 
Halifax 
Me Marc Rosenberg, 
Toronto 

Me Donald J. Sorochan, 
Vancouver 

Association canadienne des chefs de police 

M. Greg Cohoon, 
Police de Moncton 

M. Thomas G. Flanagan, chef adjoint,* 
Police d'Ottawa 

M. Robert E. Hamilton, chef, * 
Police regionale d'Hamilton-Wentworth 

Me Guy Lafrance, 
Communaute urbaine de Montreal 

M. John Lindsay, sergent d'Etat-major,* 
Police municipale d'Edmonton 

M. Collin Millar, chef, 
Police regionale d'Hamilton-Wentworth 

M. Herbert Stephen, chef, 
Police de Wilinipeg 

Association canadienne des professeurs de droit 

M. Ie professeur Bruce Archibald, 
Dalhousie University 

M. Ie professeur Pierre Beliveau, 
Universite de Montreal 

Mme la professeure Christine Boyle, 
Dalhou·,ie University 

M. Ie professeur Eric Colvin, 
University of Saskatchewan 

* Les titres et qllaliles des personnes dont Ie nom est marque d'un aSlerisque ont change depuis la 
redaction dll present rapport. 
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Mme la professeure Anne Stalker, 
University of Calgary 

M. Ie professeur Donald R. Stuart, 
Queen's University 

Anciens membres de la Commission de reforme du droit du Canada 

Mme la juge Claire Barrette-Joncas, 
Cour superieure du Quebec 

M. Ie juge Jean-Louis Baudouin, 
Cour d'appel du Quebec 

M. Ie juge John C. Bouck, 
Cour supreme de la Colombie-Britannique 

M. Ie juge Jacques Ducros, 
Cour superieure du Quebec 

Me Martin L. Friedland, c.r. 

M. Ie juge E. Patrick Hartt, 
Cour supreme de I 'Ontario 

M. Ie juge Edward J. Houston, 
Cour de comte et de district de l'Ontario 

M. Ie juge Gerard V. La Forest 
Cour supreme du Canada 

M. Ie juge en chef Antonio Lamer, c.p., 
Cour supreme du Canada 

Me Louise Lemelin, c.r. 

Me John D. McAlpine, c.r. 

M. Johann W. Mohr 

M. Ie juge Francis C. Muldoon, 
Cour federale du Canada, Division 1 re instance 

M. Ie juge Rejean F. Paul, 
Cour superieure du Quebec 

Me Alan D. Reid, C.r. 

M. Ie juge William F. Ryan, 
Cour d'appel federale du Canada 
(u la retraite) 
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