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U.S. Department of Justice
Office of Justice Programs
Bureau of Justice Assistance

Office of the Director Washingion, DC. 20531

Dear Colleague:

Illicit drug traffic continues to flourish in every part of
the country. The cash received by the traffickers is often
converted to assets that can be used by drug dealers in ways that
suit their individual tastes. Since 1981, federal authorities
have increased their attack on these assets through both criminal
and civil forfeiture proceedings with remarkable success. The
recent passage and use of state asset forfeiture laws offers an
excellent means for state and local jurisdictions to emulate the
federal success.

The Bureau of Justice Assistance {BJA), in the Office of
Justice Programs, has funded a nationally focused technical
assistance and training program to help state and local
jurisdictions facilitate broader use of such laws. BJA selected
the Police Executive Research Forum to develop and administer
this program because of its history of involvement in practical,
problem-oriented research to improve police operations and the
Forum's cantral role in developing training materials for use by
police agencies and chief executives.

As part of this project, the Forum has contracted with
experts in the area of asset forfeiture and financial
investigations to prepare a series of short manuals dealing with
different concerns in the area of asset forfeiture. We hope
these manuals help meet the rapidly unfolding needs of the law
enforcement community as more and nore agencies apply their own
forfeiture laws and strive to learn from the successes and
problems of their peers.

I welcome hearing your comments about this program. We have
this project so that most requests for information or assistance
can be handled through the Forum staff in Washington, D.C., by
calling 202/466-7820,

Sincerely yours;
4
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Protection of Third-Party Rights

Introduction

In recent years, asset forfeiture has become a mainstay in the
battle against narcotics trafficking, and has afforded law en-
forcement agencies with an expedient way to separate crimi-
nals from assets that were used or acquired illegally.’ In 1970,
Congress enacted civil and criminal forfeiture legislation.? To-
gether with subsequent amendments, this legislation has
been used to compel the forfeiture of millions of dollars in
cash, real estate, vehicles, vessels, airplanes, and even
businesses.®

Within this context, however, a difficult question has devel-
oped concerning the rights of people who are not involved in
narcotics trafficking, but whose property may be subject to
forfeiture because it was either used in or derived from a
drug transaction. People who fit into this category are own-
ers, lienholders, unsecured creditors, bona fide purchasers,
business partners, corporate shareholders, joint tenants, and
others. Despite the innocence of such persons, forfeiture laws
often cause them to forfeit their property.*

This report explains the basis for such forfeitures and ex-
amines the extent to which constitutional, statutory, and ad-
ministrative principles have tempered the harshness of this
doctrine. The first portion of the report reviews federal legis-
lation providing for forfeiture of narcotics-related assets. The
second portion considers the censtitutionality of such legisla-
tion, while the last (third) portion examines pertinent forfei-
ture procedures and defenses.

The Nature of Federal Legislation
Federal narcotics laws authorize two types of forfeitures: civil

and criminal. Civil forfeiture proceedings are brought directly
against the property sought to be forfeited. The underlying



legal theory, which has ancient historical roots, is that prop-
erty involved in illicit conduct is itself guilty of wrongdoing.
Thus the action is brought directly against the property rather
than against its owner.” Moreover, because of a rule known
as “‘the relation-back doctrine,” forfeiture is considered to
have occurred at the time the illegal act was committed,
thereby cutting off subsequent transfers to third parties. En-
suing civil proceedings merely perfect the state’s interest in
the property.® In such an action, the government needs to es-
tablish only probable cause linking the property to narcotics
trafficking. Once this has been done, any claimant to the
property must disprove the allegations by a preponderance of
the evidence.” Alternatively, the claimant must sustain this
burden in connection with any of the exemptions that have
been established to protect third-party interests. These ex-
emptions vary depending upon which section of forfeiture
law the government uses.?

Criminal forfeiture proceedings, on the other hand, are di-
rected against a defendant in a criminal prosecution rather
than against the property.’ This forfeiture action is part of the
criminal trial. Because innocent third parties are not involved
in this trial, they may not assert their claims to the defen-
dant’s forfeited interest until the trial is completed.’® At that
point, as with their civil counterparts, these claimants operate
under the relation-back doctrine and carry the burden of
proof as to any third-party exemption.

Actual applications demonstrate the impact of such forfei-
ture laws on third-party interests. The U.S. Supreme Court’s
1974 decision in Calero-Toledo v. Pearson Yacht Leasing
Company™ provides an illustration, and it also is significant
because it endorsed the constitutionality of such legislation.

The Pearson case is most applicable to conveyances seized
before Nov. 18, 1988, when Public Law 100-690 amended 21
U.S.C. 881(a)(4) to include an innocent-owner exception. This
relatively new amendment will be discussed in detail later in
the text.



Constitutionality: The Pearson Doctrine

Pearson involved the constitutionality of forfeiture legislation
enacted in Puerto Rico. Because this law was modeled on fed-
eral legislation," the court’s decision had a broad effect. At
issue was the forfeiture of a yacht that had been rented to
two Puerto Rican residents by the Pearson Yacht Leasing
Company (Pearson Yacht). After a marijuana cigarette was
found on the vessel, the yacht was seized without prior no-
tice to either the renters or Pearson Yacht. Forfeiture took
place under laws providing that any conveyance used to
transport or facilitate the transportation of controlled sub-
stances is subject to forfeiture.” Pearson Yacht was innocent
of trafficking in controlled substances, and the company did
not even learn of the forfeiture until it attempted to recover
the yacht after the lessee defaulted on the rental contract.™

Two constitutional issues were raised by this forfeiture:
(1) the propriety of seizure without prior notice or hearing
and (2) the constitutionality of taking an innocent party’s
property without just compensation. Both issues were de-
cided adversely to the innocent third party. Seizure without
notice or hearing was justified by the government’s interest
“in preventing continued illicit use of the property . . .”” and
by the risk that advance notice would make it easy to conceal
the vessel or remove it from the jurisdiction.” These circum-
stances were found to present “‘an ‘extraordinary’ situation in
which postponement of notice and hearing until after seizure
did not deny due process.”*®

Forfeiture of the vessel —without any compensation—was
justified on both historical and policy grounds reflecting the
unique nature of civil forfeiture. Such forfeitures were a well-
established aspect of English law, which were recognized in
America “long before the adoption of the Constitution . . . .”"”
Since civil forfeitures operated in rem—directly against the of-
fending property—the possible innocence of its owner was
never a pertinent consideration. In other words, conceptually
“[t]he vessel was ‘treated as the offender,” without regard to
the owner’s conduct . . . .””" There was long lirie of prece-



dent for this viewpoint,”” and the U.S. Supreme Court
showed no inclination to abandon it.

Surprisingly Justice Brennan’s majority opinion made little
effort to justify this result from a policy standpoint. For exam-
ple, he could have stressed quite properly that an innocent-
owner defense might be too vulnerable to collusion or other-
wise create a major loophole for narcotics traffickers seeking
to avoid forfeiture. Rather than use their own property to
conduct illegal transactions, drug dealers could then escape
forfeiture by using conveyances belonging to third parties.”
Justice Brennan, however, did not explicitly address this con-
cern. Instead, he offered the following statement:

Forfejture of conveyances that have been used—and may be
used again—in violation of the narcotics laws fosters the pur-
poses served by the underlying criminal statutes, both by pre-
venting further illicit use of the conveyance and by imposing an
economic penalty, thereby rendering illegal behavior unprofita-
ble. . . . To the extent . . . that such forfeiture provisions are ap-
plied to lessors, bailors, or secured creditors who are innocent of
any wrongdoing, confiscation may have the desirable effect of in-
ducing them to exercise greater care in transferring possession of
their property.®

Justice Brennan concluded that, under certain circum-
stances, constitutional protections might be triggered by this
procedure:

[1]t would be difficult to reject the constitutional claim of an
owner whose property subjected to forfeiture had been taken
from him without his privity or consent. . . . Similarly, the same
might be said of an owner who proved not only that he was un-~
involved in and unaware of the wrongful activity, but also that
he had done all that reasonably could be expected to prevent the
proscribed use of his property. . . .2

This language did not help the leasing company. Justice
Brennan observed that the lessees voluntarily had been en-
trusted with the vessel and that “no allegation has been
made or proof offered that the company did all that it reason-
ably could to avoid having its property put to an unlawful
use.”® Consequently Pearson Yacht’s only remedy was to sue
the lessee whose actions had caused the forfeiture or to rely
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upon the possibility of an administrative remission
procedure.

Thus Pearson established the principle that due process
does not require pre-seizure forfeiture hearings and that inno-
cence is not a constitutionally mandated defense in the civil
context. The court’s willingness to tolerate harsh results to
third-party interests may apply to criminal forfeiture cases as
well. Since Pearson, however, many courts have focused on
whether the decision has created a limited defense for third-
party claimants who take all reasonable precautions to pre-
vent illegal use of their property. This issue and related
concerns are treated best by examining pertinent forfeiture-
procedures and defenses applicable to third-party interests.

Procedures and Defenses

Pearson’s impact has varied depending upon the procedural
context within which forfeiture has been sought. Generally
the isstie has been confined to civil forfeiture proceedings.
Even within that context, its effect depends upon which lia-
bility theory the.government uses.

The four parts of this section each emphasize a different
procedural setting: the first part examines federal civil forfei-
ture, the second analyzes federal criminal forfeiture, the third
discusses state forfeiture laws, and the fourth covers remis-
sion procedures.

Federal Civil Forfeiture

Civil forfeiture in narcotics cases is authorized by 21 U.S.C.
§881.% In part, this law authorizes forfeiture:

subsection (a)(4)—All conveyances . . . used, or . . . intended for
use, to transport, or in any manner to facilitate the transporta-
tion, sale, receipt, possession, or concealment of [a controlled
substance] . . .;

subsection (a){6)—All moneys, . . . or other things of value
furnished or intended to be furnished . . . in exchange for a
controlled substance . . . [and] all proceeds traceable to such
an exchange . . .; and ‘
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subsection (a)(7)—All real property . . . which is used, or in-
tended to be used . . . to commit, or to facilitate the commission
of a [designated] violation of this title . . . .
Since these provisions are governed by different statutory ex-
emptions, the Pearson defense varies in each instance. Each
provision deserves separate consideration.

§881(a)(4).

The previous discussion regarding the Pearson defense applies
to conveyances seized before Nov. 18, 1988, when Public Law
100-690 amended §881(a)(4) to include an innocent-owner ex-
ception. The new exception is codified as 21 U.S.C.
881(a)(4)(C) and reads:

(C) no conveyance shall be forfeited under this paragraph to the

extent of an interest of an owner, by reason of any act or omis-

sion established by that owner to have been committed or omit-
ted without the knowledge, consent, or willful blindness of the
owner.

The new provision is almost identical to the wording of the
innocent-owner exception included in the State Uniform Con-
trolled Substances Act (1970) and similar wording in
§881(a)(6) and 881(a)(7) with one notable difference: The last
phrase in the new provision adds “willful blindness” to the
exception. Hence, under the new exception an innocent
owner must establish lack of “knowledge or consent” and a
lack of “willful blindness” in the offense resulting in seizure
in order to protect a conveyance from forfeiture.

Public Law 100-690, §6069, also added a new provision for
violations of §881(a)(4), (a)(6), and (a)(7) involving the posses-
sion of personal-use quantities of a controlled substance. The
new provision is codified as a note after 21 U.S5.C. 881 and
reads, in part:

(a) In General. Not later than 90 days after the date of enact-
ment of this Act [Nov. 18; 1988], the Attorney General and the
Secretary of the Treasury shall consult, and after providing a -
30-day public comment period, shall prescribe regulations for
expedited administrative procedures for seizures under section
511(a)(4), (6), and (7) of the Controlled Substances Act (21 U.5.C.
881(a)(4), (6), and (7)); section 596 of the Tariff Act of 1930 (19
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U.S.C. 1595a(a)); and section 2 of the Act of Aug. 9, 1939, (53
Stat. 1291; 49 U.S.C. App. 782) for violations involving the pos-
session of personal use quantities of a controlled substance.

(b) Specifications. The regulations prescribed pursuant to sub-
section (a) shall—

(1) minimize the adverse impact caused by prolonged deten-
tion, and

(2) provide for a final administrative determination of the case
within 21 days of seizure, or provide a procedure by which the
defendant can obtain release of the property pending a final de-
termination of the case. Such regulations shall provide that the
appropriate agency official rendering a final determination shall
immediately return the property if the following conditions are
established:

(A) the owner or interested party did not know of or consent
to the violation; :

(B) the owner establishes a valid, good faith interest in the
seized property as owner or otherwise; and

(C)(1) the owner establishes that the owner at no time had any
knowledge or reason to believe that the property in which the
owner claims an interest was being or would be used in a viola-
tion of the law; and

(2) if the owner at any time had, or should have had, knowl-
edge or reason to believe that the property in which the owner
claims an interest was being or would be used in a violation of
the law, that the owner did what reasonably could be expected to
prevent the violation.

An owner shall not have the seized property returned under
this subsection if the owner had not acted in a normal and cus-
tomary manner to ascertain how the property would be used.

¥ % o ¥ ok ¥ F ¥

(e) Personal Use Quantities of a Controlled Substance. For the
purposes of this section, personal use quantities of a controlled
substance shall not include sweepings or other evidence of non-
personal use amounts.

On Sept. 11, 1989, the Department of Justice (DEA/FBI) (54
F.Reg. 37605) and the Department of the Treasury (Customs)
(54 F.Reg. 37600) published final regulations related to expe-
dited petition procedures for all forfeitures involving
personal-use quantities of controlled substances; expedited
procedures in judicial conveyance forfeitures; and substitute
res bonds. These new regulations, which directly and sub-
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stantially impact innocent owners of seized property, became
effective Oct. 11, 1989. These regulations cover 14 pages of
the Federal Register and, with a few minor exceptions deline-
ated below, contain similar procedures.

Following is a summary of regulations under §6079, which
deal with expediting administrative forfeiture procedures un-
der 21 U.S.C. §881(a)(4), (a)(6), and (a)(7) and 19 U.S.C.
1595a(a) for violations involving the possession of personal-
use quantities of a controlled substance:

Special-Notice Provisions. Customs and DEA/FBI—31 CFR
171.55 of the Customs regulations and 21 CFR 1316.99 of the
DEA/FBI regulations contain a special-notice provision appli-
cable to violations involving the possession of personal-use
quantities of drugs. The new provision requires that at the
time of seizure a written notice of seizure must be provided to
the possessor of the property regarding applicable statutes
and regulations, including the procedures for the filing of a
petition for expedited procedures and for the posting of a
substitute res bond. The new regulations also require that the
standard notice to owners as required by 19 U.S.C. 1607 and
applicable regulations “shall be made at the earliest practica-
ble opportunity after determining ownership. . . .”

Time to File. Customs—A petition for expedited procedures
must be filed in a timely manner under 31 CFR 171.52(d),
which states, . . . the petition must be received by Customs
within 20 days from the date the notice of seizure was
mailed. . . .”

DEA/FBI— A petition for expedited release must be filed in
a timely manner under 21 CFR 1316.92(e), which states, “‘the
petition must be received by the appropriate seizing agency
within 20 days from the date of the first publication of the
notice of seizure.” (This 20-day period is the same as the pe-
riod for filing a claim and bond under 19 U.S.C. 16.)

Place and Manner to File. Customs—Petition must be sworn
to by the petitioner and signed by the petitioner or his attor-
ney. The envelope and the petition must be marked clearly,
“PETITION FOR EXPEDITED PROCEDURES”; it must be addressed
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to the U.S. Customs Service; and filed in triplicate with the
Customs district director in the district of seizure. (31 CFR
172.52(d)).

DEA/FBI—Petition must be executed and sworn to by the
owner. Both the envelope and the request must be marked
clearly, “PETITION FOR EXPEDITED RELEASE”; it must be ad-
dressed to the Director of the FBI or tc the Administrator of
the DEA, depending on which agency seized the property;
and filed in triplicate with the Special Agent in Charge of the
DEA or the FBI field office in the judicial district of seizure.
(21 CFR 1316.92(e)).

Contents of Petition. Customs and DEA/FBI—31 CER 171.52(e)
of the Customs regulations, and 21 CFR 1316.92(f) of the
DEAJFBI regulations, read as follows except that §1316.92(f)
does not include the word “violation” in paragraph (1):

(e) Contents of petition. The petition shall include the
following: :

(1) A complete description of the property, including identifica-
tion numbers, if any, and the date and place of the violation and
seizure;

(2) A description of the petitioner’s interest in the property,
supported by the documentation, bills of sale, contracts, mort-
gages, or other satisfactory documentary evidence; and

(3) A statement of the facts and circumstances relied upon by
the petitioner to justify expedited return of the seized property,
supported by satisfactory evidence.

Elements to be Established in Petition. Customs and
DEA/FBI-31 CFR 171.52(c) of the Customs regulations, and
21 CFR 1316.92(c) of the DEA/FBI regulations, read as follows
except that the DEA/FBI regulations use the word “owner”
instead of “petitioner’” and the word “release” instead of
“procedures’’: ‘

(c) Elements to be established in petition.
(1) The petition for expedited procedures shall establish that:
(i) The petitioner has a valid, good faith interest in the seized
property as owner or otherwise;
(ii) The petitioner reasonably attempted to ascertain the use
of the property in a normal and customary manner; and
(iif) The petitioner did not know or consent to the illegal use
of the property or, in the event that the petitioner knew or



should have known of the illegal use, the petitioner did what rea-
sonably could be expected to prevent the violation.

(2) In addition. the petitioner may submit evidence to establish
that he has statutory rights or defenses such that he would pre-
vail in a judicial proceeding on the issue of forfeiture.

Definition of Normal and Customary Manner. Customs and
DEA/FBI-31 CFR 171.51(b)(4) of the Customs regulations,
and 21 CFR 1316.91(h) of the DEA/FBI regulations, read as
follows except that the DEA/FBI regulations use the word
“owner” instead of “‘petitioner””:

(4) Normal and customary manner. “Normal and customary
manner” means that inquiry suggested by particular facts and cir-
cumstances which would customarily be undertaken by a reason-
ably prudent individual in a like or similar situation. Actual
knowledge of such facts and circumstances is unnecessary, and
implied, imputed, or constructive knowledge is sufficient. An es-
tablished norm, standard, or custom is persuasive but not conclu-
sive or controiling in determining whether a petitioner acted in a
normal and customary manner to ascertain how property would
be used by another legally in possession of the property.

Time for Release of Property or Ruling on Expedited Peti-
tion. Customs and DEA/FBI—31 CFR 171.53 (Customs) and

21 CFR 1316.93 (DEA/FBI) provide that if the property is not
released within 21 days of seizure, a ruling on an expedited pe-
tition should be made within 20 days of the receipt of the petition
either by (1) granting relief and releasing the property, or

(2) by denying relief and proceeding with the administrative
forfeiture.

Definition of Personal-Use Quantities. Customs and
DEA/FBI—31 CFR 171.51(b)(6) of the Customs regulations and
21 CFR 1316.91(j) of the DEA/FBI regulations define the term
“personal-use quantities’” as: “‘Personal use quantities means
possession of controlled substances in circumstances where
there is no intent to distribute, or to facilitate the manufactur-
ing, compounding, processing, delivering, importing or ex-
porting of any controlled substance.” The definitions further
state that quantities of controlled substances (or mixtures of
substances) that do not exceed the following quantities are
presumed for personal use when no indication of drug traf-
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ficking or distribution exist: one gram of heroin, coca leaves,
cocaine, ecgonine or methamphetamine; 1/10 of a gram of
cocaine base (“crack’) or PCP; one ounce of marijuana; or
500 micrograms of LSD.

Sweepings and Other Evidence of Nonpersonal-Use
Amounts. Customs and DEA/FBI—31 CER 171.51(b)(6)(ii) of the
Customs regulations and 21 CFR 1316.91(j) of the DEA/FBI
regulations state that quantities are not considered to be for
personal use if sweepings are present or if there is other evi-
dence of possession for other-than-personal use. In summary,
both the Customs and DEA/FBI regulations give examples of
other evidence to include: evidence such as drug scales, drug
distribution paraphernalia, drug records, method of packag-
ing, cutting agents, and other equipment; information from
reliable sources indicating possession with intent to distrib-
ute; previous drug arrest and/or conviction that indicates in-
tent to distribute; large amounts of cash or government buy-
money indicating that the controlled substance is a sample of
a larger transaction; or statements of violators or conspirators
indicating possession with intent to distribute.

Substitute Res in an Administrative Forfeiture (Personai-Use
Quantities Only). Customs and DEA/FBI—31-CER 171.54 of the
Customs regulations and 21 CFR 1316.94 of the DEA/FBI reg-
ulations provide a new procedure where an owner may ob-
tain the release of property seized for administrative forfei-
ture (for an offense involving personal-use quantities) by
posting a bond equal to the appraised value of the property.
The bond must be cash (Customs only), certified check, trav-
elers check, money order, or irrevocable letter of credit. These
new regulations are unique because the statutory provision
upon which they are based (21 U.S.C. 881-1(d)) is contained
in a section that does not apply to personal-use quantities,
and that applies only to conveyances. Not only do the new
regulations expand the concept of substitute res to adminis-
trative forfeitures involving personal-use quantities, but they
also apply to property, not only conveyances.

Because most federal proceedings have involved efforts to
forfeit cars, vessels, or airplanes that were used to facilitate
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narcotics trafficking, the Pearson defense has been raised most
often under this provision. Although §881(a){4) exempts from
forfeiture conveyances that either were used as common car-
riers or were unlawfully obtained without the owner’s con-
sent, these exemptions do not apply to the typical third-party
claimant. Thus, resort usually has been made to the Pearson
defense, or will in the future be made to the innocent-owner
exception now included in §881(a)(4)(C).

At the outset, a threshold question is the potential scope of
this defense. Who has standing to assert it? For example, is it
available to a bona fide purchaser who paid full value for a
conveyance and neither knew nor had reason to know of its
prior illegal use? Similarly is the defense available to a lien-
holder who was reasonably without knowledge of any impro-
priety? It would seem that such third-party claimants should
be given superior protection to owners because they generally
lack any opportunity to prevent illegal use of the conveyance.
Unfortunately this issue has not been carefully addressed yet.
Because most such claimants tend to rely on an administra-
tive remission process for relief,” the question rarely has
been raised. The few decisions that considered the point did
so obliquely and fajled to generate consensus.”

As a practical matter, most Pearson claims under §881(a)(4)
before the November 1988 revision were raised by people and
institutions with direct ownership interest in the conveyance
subject to forfeiture. Their success in the courts has been
mixed. A treatise on forfeiture law states that the judiciary
has not decided yet whether Pearson establishes a constitu-
tionally mandated defense when a claimant has taken all rea-
sonable measures to avoid illegal use of his property.” Most
courts have recognized a potential constitutional defense, but
have found Pearson inapplicable under the factual circum-
stances presented.” Usually the third-party claimant simply
was unable to establish his innocence. This burden is difficult
to meet because the claimant must prove a negative—the ab-
sence of guilty knowledge—by a preponderance of the
evidence.”

Of greater import, the courts have identified factors for as-
sessing the reasonableness of the claimant’s precautionary
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measures. The most important factor appears to be whether
the conveyance was obtained from the owner by commercial
means or through a personal relationship of some kind. Typi-
cally courts have imposed more stringent standards on com-
mercial third parties than on family members or friends who
innocently allowed their property to be borrowed by narcotics
traffickers. This distinction reflects the belief that commercial
third parties—usually rental companies—can be expected to
protect themselves by following careful business practices and
investigating suspicious borrowers. A recent decision summa-
rized prevailing law for commercial third parties as follows:
In determining the standards for failure to do “‘all that reasona-
bly could be expected to prevent the proscribed use of his prop-
erty,” courts have given weight to such factors as failure to deter-
mine where the claimant’s property was to be taken, . . . failure
to require a written contract when renting, . . . failure to obtain a
clear understnnding as to when property would be returned, . . .
failure to require money from a renter prior to turning over pos-
session of property, . . . and failure to carry insurance on the
property, . . . Additionally, . . . it is significant if the subject
property is being used in the South Florida area, since this is an
“area of the country that is well known for drug related
activities.””®

By contrast, courts generally have not been as demanding
of third parties in noncommercial settings. For example, in
United States v. 1985 Chevrolet Camaro, the trial court declined
to order forfeiture of a car that had been loaned to a close
family friend. Absent any reason to suspect the borrower’s
conduct, the court concluded that the claimant ““did all he
reascnably could . . . to prevent the proscribed use of his
property.”” Furthermore, the court specifically distinguished
commercial third parties who are held to a higher standard of
care.”

The higher standard for commercial claimants is somewhat
ironic. As such claimants often have no reason to anticipate
illegal use of their property, they usually have no motivation
to investigate persons using their property; the costs of such
an investigation could be prohibitive.* By comparison,
friends and family members who lend out their conveyances
are in a better position to suspect criminality and to make
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reasonable inquiry. Perhaps for this reason, noncommercial
claimants have fared only slightly better than their commer-
cial counterparts. Courts have been extremely reluctant to
find that noncommercial third parties have taken all reason-
able precautions to avoid unlawful use of their property.*
Judges occasionally have stretched to suggest preventive mea-
sures that claimants might have taken to preclude unlawful
use of their conveyances. For example, in United States v. One
1977 36 Feot Cigarette Ocean Racer, the court erroneously sug-
gested that the Pearson defense requires claimants to establish
that all reasonable measures were taken to prevent the theft
of a conveyance subsequently used to transact narcotics.®
In another case, an out-of-town owner-—who had left his
Mercedes in the care of an acquaintance—lost his Pearson de-
fense on the grounds that garaging the car would have been
a more reasonable means of preventing its illegal use.*

Though the familial or personal entrustment cases may oc-
casion harsh results, they reflect both judicial skepticism to
third-party claims of innocence and the need to avoid creat-
ing a large loophole in the forfeiture process. A review of the
cases reveals that many of the claimants were not as innocent
as they maintained.” Often they were actually strawmen
holding title on behalf of a drug dealer.”® As a result, courts
aggressively have pierced the veil of fictitious ownership that
conceals the real criminal interests at stake.* This experience
motivates judges to apply the Pearson defense narrowly. To
do otherwise would permit drug dealers to avoid the impact
of forfeiture merely by using conveyances belonging to third
parties.

Thus, the Pearson defense rarely has succeeded under
§881(a)(4). Its application under §(a)(6) and (a)(7) has been
even more problematic.

§881 (a)(6).

This provision was added to federal law in 1978 to bring the
proceeds of narcotics trafficking within the reach of civil for-
feiture. By authorizing the forfeiture of narcotics proceeds,
Congress sought to expand the impact of this law enforce-
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ment remedy.* Civil forfeiture no longer was limited to prop-
erty used to facilitate narcotics transactions. Now, for exam-
ple, money, real estate, or personal property constituting
narcotics proceeds—whether direct or indirect—was subject
to forfeiture.* Simply put, Congress expanded the reach of
civil forfeiture to help law enforcement take the profit out of
narcotics trafficking,.

Because of this expansion, much more property obviously
was subject to forfeiture. Congress, however, sought to tem-
per the potential severity of this measure by providing an ex-
plicit innocent-owner defense to forfeitures brought under
this section.”? The law provides that “no property shall be
forfeited under this paragraph, to the extent of the interest of
an owner, by reason of any act or omission established by
that owner to have been committed or omitted without the
knowledge or consent of that owner.”*

Three important issues have been raised by courts inter-
preting this language: (1) Does this language expand upon
the Pearson defense, or does Pearson instead serve to limit it?
(2) Who qualifies as an “owner” entitled to raise this defense?
(3) Is the defense limited by a 1984 amendment to §881 pro-
viding that “[a]ll right, title, and interest in property . . .
[subject to forfeiture] shall vest in the United States upon
commission of the act giving rise to forfeiture. . . .”?%

Although the new defense appears to expand the Pearson
exemption, the government occasionally had argued that
Pearson should be denied to negligent claimants who should
have known that persons using their property were doing so
for illegal purposes.” §881(a)(6), however, imposes no “rea-
son to know” standard. The statutory defense is available to
anyone who lacks actual knowledge of the underlying crimi-
nal transaction.*® Moreover, §881(a)(6) seems to liberalize the
defense by not imposing any requirement that the claimant
had ““done all that reasonably could be expected to prevent
the proscribed use of his property.”¥” The 1984 amendment
makes life considerably easier for third-party claimants.*

Despite the relatively clear language of §881(a)(6), there has
been some suggestion that this provision is limited by the
Pearsen doctrine. Specifically the argument is that Pearson’s re-
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quirements must be satisfied by the claimant in addition to the
statutory defense.” Although appealing to law enforcement
agents, this notion is illogical. Pearson acknowledged elements
of an innocent-person defense required by due process. Leg-
islators, however, clearly have authority to liberalize this de-
fense. Congress was aware of Pearson and could have chosen
to codify its requirements. Its choice of language in section
881(a)(6) obviously rejected this option.*

Since §881(a)(6) provides more liberal protections than
Pearson, a critical consideration must be who qualifies as an
owner under this provision. Clearly ownership includes
whomever held legal title when the property first became a
narcotics proceed, but do lienholders, unsecured creditors,
and subsequent purchasers likewise qualify? The legislative
history to §881(a)(6) provides a relatively clear answer to this
question. It states that “[t]he term ‘owner’ should be broadly
interpreted to include any person with a recognizable legal or
equitable interest in the property seized.”** With this direc-
tive, lienholders and subsequent purchasers have been per-
mitted to rely on §881(a)(6).” Unsecured creditors, on the
other hand, have been held to lack the requisite legal or equi-
table interest.®

Of course, merely qualifying as an owner does not ensure a
claimant’s success. Under the §881(a)(6) defense, the owner
must not have had knowledge of the property’s illegal status
at the time that his interest was acquired. A further complica-
tion concerns the relation-back doctrine, codified in a 1984
amendment to §881, which may cut off the rights of lienhold-
ers and subsequent purchasers.* One commentator has ob-
served that this amendment is inconsistent with the defense
recognized in §881(a)(6). After examining the legislative his-
tory, he concludes: “[Tlhe report of the Senate Judiciary
Cominittee does not indicate any awareness of the inconsis-
tency . . . or any intent to limit the scope of the innocent-
owner defense. In these circumstances, the relation-back doc-~
trine should not be applied to cut off the rights of the inno-
cent owner.”* This interpretation makes sense. Thus far no

decision has directly addressed the issue.
A recent federal case resolved the claimed innocent-owner
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status of attorney mortgages and lienholder claims on real
property forfeited under §881(a)(6). In the case of U.S. v. Real
Property on Lake Forrest Circle, 870 F.2d 586 (11th Cir. 1989) the
Appeals Court reversed the decision of the District Court,
which had allowed the attorneys’ and lienholders’ claims.
The Appeals Court concluded that “the attorneys fail to meet
the preconditions for innocent-owner status under section
881" and that the “attorneys have no rights in the defendant
property under the Sixth Amendment.” The Appeals Court
concluded that in addition to the relation-back theory “a sin-
gle ordering of priorities in the defendant property estab-
lishes the superior right of the United States,” since the lien-
holder “did not acquire rights in the defendant property until
after it had notice that the property was the proceeds of ille-
gal narcotics transactions,”

Another recent federal case under §881(a)(6), LI.S. v. Prop-
erty Known as 6 Patricia Dr. Etc., 705 F.Supp. 710 (D.R.1. 1989)
allowed a drug dealer’s parents (record owners of the prop-
erty) to contest the sufficiency of the forfeiture complaint,
and held that the complaint ““is inadequate to meet Rule E(2)
particularity requirement as to the whole property.” The Dis-
trict Court in this case relied directly on the First Circuit Test
in U.S. v. Pole No. 3172 Hopkinton, 852 E.2d 636 (1st Cir.
1988), which adopted verbatim the Eleventh Circuit standard
that "‘a section 881(a) forfeiture complaint must allege suffi-
cient facts to provide a reasonable belief that the property is
subject to forfeiture.”*® Rather than protecting the parents as
possible “innocent owners” under §881(a)(6), the court chose
to allow the violator’s parents to contest the validity of the
basis of the forfeiture itself.

Ultimately it is apparent that §881(a)(6) significantly ex-
pands the protections afforded innocent third parties. Com-
parable results are effected by §881(a)(7).

§881(a)(7).

This provision was enacted in 1984 to make real property
used to facilitate narcotics trafficking subject to forfeiture. Be-
cause this amendment contained an innocent-owner defense
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virtually identical to §881(a)(6), it raises the same issues dis-
cussed above.”

A number of recent federal cases have raised the issue of
the protection of innocent owners under §881(a)(7). Three of
these recent cases deal with the issue of how property held
as “tenants by the entirety” is affected by a §(a)(7) forfeiture.
In two of these cases, U.S. v. One Single Family Residence, 699
F.Supp. 1531 (S.D.Fla. 1988) and U.5. v. Marks, 703 F.Supp.
623 (E.D.Mich. 1988), the U.S. District Court held that an in-
nocent spouse should be protected by the entireties principle,
which states that neither hiisband nor wife acting alone can
alienate any interest in the property.

The third entireties case, U.S. v. 6109 Grubb Rd., Millcreek
Tp., Erie County, 708 F.Supp. 698 (W.D.Pa. 1989), highlights
that the “tenants by the entirety”” concept as applied to the
innocent-owner exception in §881(a)(7) does not protect a
spouse who is not really innocent.

The court found that even though no cocaine offenses had
occurred in the presence of the wife, the husband had stored
large quantities of cocaine at the residence and distributed co-
caine from the residence for more than four years. The court
concluded that the wife “either knew of her husband’s in-
volvement in the sale of cocaine, or else deliberately blinded
herself to it.”” The court further held that the minor children
present in the case lacked standing to be entitled to protec-
tion as innocent owners under the §881(2)(7) exception. The
court noted that, “If some further exemption is to be carved
out of section 881 for the benefit of minor children, it must be
done by Congress.”” For a contrary result, where the court
protected the interests of children under a separation agree-
ment in a §881(a)(7) forfeiture, see U.S. v, Santoro, 866 F.2d
1538 (4th Cir. 1989).

A technical pleading issue has arisen in the federal case au-
thority as to when a summary judgment for the government
is appropriate as applied to the innocent-owner exception in
§881(a)(7). Basically the cases hold that if a drug violator is
the party claiming innocence, then summary judgment for
the government is proper; however, if third parties are in-
volved, then summary judgment generally is not appropriate
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and the matter must go to trial. In the case of U.S. v. Property
Known as 303 W. 116th St., N.Y., 710 E.Supp. 502 (5.D.M.Y.
1989), the court grarited summary judgment and held that the
property owner was collaterally estopped from asserting his
innocence or lack of knowledge of drug violations on his
property in March 1988 because of his own conviction for sale
of narcotics while on the property in April 1987.

Conversely in U.S. v. Lots 12, 13, 14, and 15, Keeton Heights,
869 F.2d 942 (6th Cir. 1989) a wife sought to rely on the inno-
cent-owner exception in §881(a)(7) for jointly held property
while the government sought a summary judgment of forfei-
ture. The Court of Appeals held that “. . . the government
has not suggested the absence of a genuine factual issue as to
the wife’s innocence. We conclude that summary judgment
may not be entered against the wife under these circum-
stances,” The court noted that at the trial, the wife will have
the burden of proof to establish that her husband acted with-
out her knowledge or consent. Similarly in U.S. v. Property &
Premises Known as 171-02 Liberty Ave., Queens, N.Y., 710 F.
Supp. 46 (E.D.N.Y. 1989) the court held that the government
was not entitled to summary judgment of forfeiture even
though a property owner acknowledged that he was aware of
drug trafficking on his property because he also alleged that
he did not consent to such trafficking. Since material fact is-
sues existed as to such lack of consent, the matter had to be
set for a trial.

Federal Criminal Forfeiture

In 1970, Congress provided for criminal forfeiture in the
newly enacted Racketeer Influence & Corrupt Organizations
(RICO) and Continuing Criminal Enterprise (CCE) statutes.
This legislation was designed to apply the forfeiture sanction
directly against the offender rather than merely against his
property.® For example, forfeiture of narcotics proceeds could
be consolidated in one criminal proceeding, thereby avoiding
the necessity of bringing separate civil actioits wherever prop-
erty subject to forfeiture happens to be located.” Although
criminal forfeiture could be very effective, the original legisla-
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tion did not provide guidelines for protecting third-party in-
terests. Instead, the laws merely stated that “[t]he United
States shall dispose of all such property as soon as commer-
cially feasible, making due provision for the rights of inno-
cent persons.”®® As a result, “confusion reigned.”’!

To remedy this situation (as well as other problems), exten-

sive reform was enacted in 1984. Both RICO and CCE were
amended to provide explicitly for third-party interests by cre-
ating a new ancillary-hearing procedure. An excellent sum-
mary of the new procedure was contained in an accompany-
ing Senate report:

Under the new ancillary hearing procedure, the government,
following the entry of an order of forfeiture, is to publish notice
of the order of forfeiture and its intent to dispose of the property.
Direct written notice to interested third parties may serve as a
substitute for published notice. Within thirty days after publica-
tion of notice or the receipt of direct notice, any third party as-
serting a legal interest in the property . . . may petition the court
. . . for a hearing to adjudicate the validity of his alleged interest.
The hearing is to be held before the court alone.

If possible, the hearing is to be held within thirty days of the
filing of the petition, and the court may hold a consolidated hear-
ing to resolve all or several petitions arising out of a single case.
At the hearing, both the petitioner and the United States may
present evidence. . . . In addition . . ., the court may consider
relevant portions of the record of the criminal case. This will al-
low the court to quickly dispense with claims that have already

" been considered at trial, as for example, where the jury has al-
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ready determined that the third party held the property only as a
nominee of the defendant or that a transfer to the third party was
a sham transaction.

[The amendment] . . . provides that a third party will prevail if
his claim falls into one of two categories: first, where the peti-
tioner had a legal interest in the property that, at the time of the
commission of the acts giving rise to the forfeiture, was vested in
him rather than the defendant or was superior to the interest of
the defendant; or second, where the petitioner acquired his legal
interest after the acts giving rise to the forfeiture but did so in the
context of a bona fide purchase for value and had no reason to be-
Lieve that the property was subject to forfeiture. Since the United
States will have already proven its forfeiture allegations in the
criminal case beyond a reasonable doubt, the burden of proof at
the hearing will be on the third party . . . to a preponderance of
the evidence. . . .



A third party who fails to obtain relief under the new ancillary
hearing provision or who does not file a petition for a hearing
may seek equitable relief from the Attorney General by filing a
petition for remission or mitigation of forfeiture. The Attorney

General’s decision on such petition shall not be subject to judicial
62

review. . .,

Thus far, very few pertinent cases have been litigated un-
der the 1984 amendments.*® Their effect best may be under-
stood by contrasting criminal forfeiture with civil forfeiture
standards and procedures. Initially it is apparent that third-
party claimants may experience greater delays in criminal for-
feiture than in civil proceedings. This delay stems from the
denial of any opportunity to litigate the forfeiture pending
resolution of the criminal trial. In effect, this means that
third-party claims may not be litigated until several years
after seizure of the property. Comparable delays are not ex-
perienced in civil proceedings because a forfeiture hearing
usually occurs shortly after seizure; there is no need to await
completion of the criminal trial. At least one court has ruled
that this feature of the new criminal forfeiture law is uncon-
stitutional.* The issue awaits further resolution.®

A second issue raised by the amendments is the extent to
which judges may decide forfeiture cases based on evidence
presented at the criminal trial. Courts should not be required
to relitigate issues that have been resolved in another context;
however, since the third-party claimant was not a party to
the crirhinal case, it is not proper to allow evidence presented
in that proceeding to have conclusive effect at the forfeiture
hearing.®

Third, it is apparent that the defenses afforded third-party
claimants are somewhat narrower in criminal proceedings
than in civil forfeiture proceedings. A successful defense to
criminal forfeiture requires the claimant to establish either
(1) a legal right to the property superior to the criminal defen-
dant’s interest at the time of the act giving rise to forfeiture or
(2) his status as a “bona fide purchaser for value . . . reasona-
bly without cause to believe the property was subject to for-
feiture . . . .”¥ Thus, only claimants with legal—as opposed
to equitable—interest in the property may contest the forfei-
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ture.® In contrast to civil forfeiture, subsequent trasisferees
must have been reasonably without knowledge of any illegal-
ity; mere ignorance will not necessarily suffice.”

Absence of reasonable knowledge—as a requirement for
bona fide purchaser status—has raised special problems for
attorneys representing narcotics dealers. Since an attorney
virtually always has reason to know that fees paid by an al-
leged narcotics dealer are proceeds of crime, the lawyer will
not be able to qualify as a bona fide purchaser under the stat-
ute. As a result, attorney fees may be subject to forfeiture.”

On June 22, 1989, the U.S. Supreme Court decided UL.S. v.
Monsanto, No. 88-454 and Caplin & Drysdale v. U.S., No. 87-
1729.71 In these two cases, the Supreme Court ruled on two
important issues: (1) whether the federal drug forfeiture stat-
ute includes an exemption for assets that a defendant wishes
to use to pay an attorney who conducted his defense in the
criminal case where forfeiture was sought; and (2) if no such
exemption exists under the forfeiture statute (21 U.S.C. 853),
whether that statute, so interpreted, is consistent with the
Fifth and Sixth Amendments. The court ruled that no exemp-
tion for attorney’s fees exists under 21 U.S.C. 853 and that
the statute, so interpreted, is constitutional. The court noted
in Monsanto that the fact that the forfeiture statute contains
no express provisions on attorney fees . . . does not demon-
strate ambiguity in the statute: It demonstrates breadth.”

In Caplin, the court held that an individual’s Sixth Amend-
ment right to counsel does not go beyond “the individual’s
right to spend his own money to obtain the advice and assis-
tance of . . . counsel,” and because of the relation-back the-
ory in §853(c), the ownership of the assets subject to forfei-
ture vested in the United States upon the commission of the
act giving rise to the forfeiture. In Caplin, the court summa-
rized its holding well by stating: “It is our view that there is a
strong governmental interest in obtaining full recovery of all
forfeitable assets, an interest that overrides any Sixth Amend-
ment interest in permitting criminals to use assets and ad-
judged forfeitable to pay for their defense.” The Caplin and
Monsanto decisions were required in large part to resolve a
substantial conflict between the federal courts on the issue of
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forfeitability of attorney fees. Although both of these cases in-
volved criminal forfeitures under 21 U.S.C. 853, the holding
of the Supreme Court also should apply to civil forfeitures,
including 21 U.S.C. 881.

State Forfeiture Laws

Because of the federal government’s successful use of forfei-
ture against narcotics traffickers, many states have enacted
their own forfeiture statutes. In general, most state legislation
provides a broad defense for innocent third parties. This re-
sult has occurred because most state laws are based on the
Uniform Controlled Substances Act.”” The act provides that
“no conveyance is subject to forfeiture . . . by reason of any
act or omission established by the owner thereof to have been
committed or omitted without his knowledge or consent.””®
Secured parties are likewise protected absent their knowledge
or consent to the illegality.” While this aspect of the act is
concerned with conveyances that have been used to facilitate
narcotics trafficking, some state laws have enacted similar
innocent-owner defenses for any property constituting pro-
ceeds of such criminality.”

Although state laws make some attempt to treat innocent-
owner issues directly, they are inadequate in several impor-
tant respects. First, third-party rights generally are addressed
only in a civil forfeiture context; state criminal forfeiture pro-
visions, however, often do not provide explicit protections.”
Second, many state laws contain critical ambiguities concern-
ing the rights of lienholders and bona fide purchasers for
value.” Third, some states have failed to incorporate
innocent-owner defenses into laws authorizing forfeiture of
narcotics proceeds.” Thus, further reform is needed.”

Remission Procedures

Although statutory law often fails to recognize third-party
claims to forfeited property, administrative-remission proce-
dures provide an opportunity to seek relief.*® Generally these
procedures require claimants to petition a designated agency
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and request either remission or mitigation of forfeiture. Stan-
dards for relief vary considerably, and decisions are not sub-
ject to judicial review;* however, the availability of this pro-
cess considerably alleviates the apparent harshness of the
Pearson doctrine.

§881-1. Expedited procedures for seized conveyances
Petition for expedited decision: determination

(a)(1) The owner of a conveyance may petition the Attorney
General for an expedited decision with respect to the conveyance,
if the conveyance is seized for a drug-related offense and the
owner has filed the requisite claim and cost bond in the manner
provided in section 1608 of Title 19. The Attorney General shall
make a determination on a petition under this section expedi-
tiously, including a determination of any rights or defenses avail-
able to the petitioner. If the Attorney General does not grant or
deny a petition under this section within 20 days after the date
on which the petition is filed, the conveyance shall be returned to
the owner pending further forfeiture proceedings.

(2) With respect to a petition under this section, the Attorney
General may—

(A) deny the petition and retain possession of the conveyance;

(B) grant the petition, move to dismiss the forfeiture action, if
filed, and promptly release the conveyance to the owner; or

(C) advise the petitioner that there is not adequate information
available to determine the petition and promptly release the con-
veyance to the owner.

(3) Release of a conveyance under subsection (a)(1) or (a)(2)(C)
of this section does not affect any forfeiture action with respect to
the conveyance.

(4) The Attorney General shall prescribe regulations to carry
out this section.

Written notice of procedures

(b) At the time of seizure, the officer making the seizure shall
furnish to any person in possession of the conveyance a written
notice specifying the procedures under this section. At the earli-
est practicable opportunity after determining ownership of the
seized conveyance, the head of the department or agency. that
seizes the conveyance shall furnish a written notice to the owner
and other interested parties (including lienholders) of the legal
and factual basis of the seizure.

Complaint for forfeiture

{c) Not later than 60 days after a claim and cost bond have
been filed under section 1608 of Title 19 regarding a conveyance
seized for a drug-related offense, the Attorney General shall file a
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complaint for forfeiture in the appropriate district court, except
that the court may extend the period for filing for good cause
shown or on agreement of the parties. If the Attorney General
does not file a complaint as specified in the preceding sentence,
the court shall order the return of the conveyance to the owner
and the forfeiture may not take place.
Bond for release of conveyance

(d) Any owner of a conveyance seized for a drug-related of-
fense may obtain release of the conveyance by providing security
in the form of a bond to the Attorney General in an amount
equal to the value of the conveyance unless the Attorney General
determines the conveyance should be retained (1) as contraband,
(2) as evidence of a violation of law, or (3) because, by reason of
design or other characteristic, the conveyance is particularly
suited for use in illegal activities
(Pub. L. 91-513, Title II, 5114, as added Pub. L. 100-690, Title VI,
6080(a), Nov. 18, 1988, 102 Stat. 4326.)

Time to File. Under 21 CFR 1316.95, a petition for expedited
release must be filed in a timely manner, which is defined as
being “received by the appropriate United States Attorney
within 20 days from the date of the first publication of the
notice of the action and arrest of the property or within 30
days after filing of the claim, whichever occurs later.”

Place and Manner to File. Under 21 CFR 1316.95(c) a petition
for expedited release must be executed and sworn to by the
owner, and both the envelope and the request must be
clearly marked “PETITION FOR EXPEDITED RELEASE.” The petition
must be filed in triplicate and addressed to and filed with the
United States Attorney prosecuting the conveyance for forfei-
ture with a copy to the seizing agency.

> Fer

Contents of Petition. 21 CFR 1316.95(d) states that the peti-
tion for expedited release must include the following:

(1) A complete description of the conveyance, including the
identification number, and the date and place of seizure;

(2) The petitioner’s interest in the conveyance, supported
by bills of sale, contracts, mortgages, or other satisfactory
documentary evidence; and

(3) The facts and circumstances, to be established by satis-
factory proof, relied upon by the petitioner to justify expe-
dited release of the seized conveyance.
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Elements to be Established in Petition, 21 CFR 1316.95(b)
states that the petition for expedited release needs to estab-
lish that:

(1) The owner has a valid, good faith interest in the seized
conveyance as owner or otherwise;

(2) The owner has statutory rights or defenses that would
show to a substantial probability that the owner would pre-
vail on the issue of forfeiture;

(3) The owner reasonably attempted to ascertain the use of
the conveyance in a normal and customary manner; and

(4) The owner did not know or consent to the illegal use of
the conveyance; or in the event that the owner knew or
should have known of the illegal use, the owner did what
reasonably could be expected to prevent the violation.

Time for Release of Property or Ruling on Expedited Peti~
tion. 21 CFR 1316.96(a) provides that the U.5. Attorney must
rule on the petition for expedited release of a conveyance
within 20 days of receipt, 21 CFR 1316.96(b) then provides that
if the U.S. Attorney does not rule on the petition within 20
days of receipt, the conveyance is returned to the owner
pending further forfeiture proceedings (except where it is evi-
dence of a violation of law). If the petition is granted, the
U.S. Attorney, where necessary (where a complaint has been
filed), moves to terminate the judicial proceedings and directs
the return of the conveyance unless it is evidence (21 CFR
1316.96(c)). If the petition is denied within 20 days of filing,
the government can retain possession of the conveyance until
the forfeiture is finalized, unless the owner provides a substi-
tute res bond (21 CER 1316.96(d)).

60-Day Time Limit for Filing Complaint. 21 CFR 1316.97(a)
provides that the U.S. Attorney file a complaint for forfeiture
of a conveyance within 60 days of the filing of the claim and
cost bond. 21 CFR 1316(b) provides that the failure of the
U.S. Attorney to file the complaint within the 60-day period
(uniess the court extends the period following a showing of
good cause, or unless the U.5. Attorney and the owner agree
to such an extension) will result in the court ordering the re-
turn of the conveyance and the return of any bond.
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The Department of Justice regulations, which were pub-
lished on Sept. 11, 1989, and which became effective on Oct.
11, 1989 (both of which previously were cited and discussed),
also included regulations for expedited procedures for seized
conveyances under 21 U.S.C. 881-1 quoted immediately
above.

The Justice Department regulations on this matter are con-
tained in 21 CFR 1316.95 through 1316.98, and all have the
words “judicial forfeiture’ in their headings. Unfortunately
many of the procedures involved, particularly the filing of the
claim and bond (which terminates the administrative forfei-
ture and requests the judicial forfeiture be instituted) predate
the judicial forfeiture that is instituted by filing the forfeiture
complaint. A summary of the Justice regulations follow,
which apply to seized conveyances in judicial forfeitures and
seized conveyances after an owner has filed the requisite
claim and cost bond under 19 U.S.C. 1608.

Special-Notice Provisions. 21 CFR 1316.99 requires that con-
veyances seized pursuant to §1316.95 (judicial forfeitures) are
subject to special-notice provisions where the possessor of the
property (conveyance) must be provided written notice at the
time of seizure regarding applicable statutes and regulations in-
cluding the procedures for filing a petition for expedited re-
lease and for the posting of a substitute res bond. As a practi-
cal matter, the only conveyance that could be subject to this
provision at the time of seizure is one with a value of more
than $100,000, and which has not been used to haul con-
trolled substances; all other conveyances are subject to ad-
ministrative forfeiture. Because this notfice requirement could
be interpreted to apply to conveyances that become subject to
judicial forfeiture by the filing of a claim and bond, DEA and
the FBI are furnishing special notices to the possessors of all
conveyances. The procedures in these special notices apply
only after claim and bond are filed.

Substitute Res Bond—31 CFR 1316.98 provides that if a con-
veyance is forfeited in a judicial proceeding for a drug-related
offense, the owner may obtain the release of the conveyance
by filing a substitute res bond with the seizing agency. Con-
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fusion and delay can result in some cases because the U.S.
Marshal, and not the seizing agency, has custody of the con-
veyance. Probably 31 CFR 1316.98 should be amended so that
a res bond is filed with the U.S. Attorney involved, the entity
with jurisdiction over the res, in most cases. The bond must
be in the amount of the appraised value of the conveyance
and be in the form of a travelers check, money order, cash-
ier's check, or irrevocable letter of credit. The substitute res
bond procedure is not applicable to conveyances held as evi-
dence or those with characteristics that particularly suit them
for use in illegal activities (traps, etc.).

Conclusion

Third-party interests are a neglected issue in forfeiture law.
The most significant constitutional development in this area
was the Supreme Court’s 1974 decision in Pearson, which,
while failing to recognize an innocent-owner defense, con-
ferred implicit constitutional protections on anyone who had
done all that reasonably could be expacted to prevent the
proscribed use of his property. Subsequent forfeitures were
governed by this standard, and ensuing federal legislation,
particularly expedited-release procedures in 1988, conferrec!
third-party claimants with further protections. When this fails
to protect third-party interests, administrative remission inay
be available to protect claimants who truly are innocent. State
forfeiture laws also address third-party rights.



Appendix

Introduction

This Appendix contains a discussion of third-party rights is-
sues under the laws of 20 states. These laws were selected
based upon the past and projected needs of the asset forfei-
ture training programs conducted by The Bureau of Justice
Assistance. Because these state laws are based largely on the
Uniform Controlled Substances Act,® an outline of the forfei-
ture provisions of this model legislation follows. Pertinent
parts of §505 of the Act state:

The following are subject to forfeiture:
(1) all controlled substances that have been manufactured, distrib-
uted, dispensed, or acquired in violation of the Act;
(2) all raw materials, products, and equipment used, or intended for
use, in manufacturing, compounding, processing, delivering, im-
porting, or exporting any controlled substance;
(3) all property used, or intended for use, as a container for prop-
erty described in paragraph (1) or (2);
(4) all conveyances, including aircraft, vehicles, or vessels, used, or
intended for use, to transport or facilitate the transportation, for the

purpose of sale or receipt of property described in paragraph (1) or
(2), but:

{i) no conveyance used by any person as a common carrier in the
transaction of business as a common carrier is subject to forfeiture
unless the owner or other person in charge of the conveyance is a
consenting party or violates this Act;

(if) no conveyance is subject to forfeiture by the owner if the act or
omission was committed without his knowledge or consent;

(iii) a conveyance is not subject to forfeiture for a violation of Sec-
tion 401(c);* and,

(iv) forfeiture of a conveyance encumbered by a bona fide security
interest is subject to the interest of the secured party if he neither
had knowledge of nor consented to the act or omission.

(5) all books, records, and research products and materials, includ-
ing formulas, microfilm, tapes, and data that are used, or intended
for use, in violation of this Act.®

§505 of the Uniform Controlled Substances Act permits the

forfeiture of controlled substances; items used to manufac-
ture, contain, or distribute controlled substances; related re-
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search materials; and conveyances used to transport con-
trolled substances; or items used in their manufacture or
distribution. Many states also have adopted forfeiture provi-
sions relating to proceeds.

The Uniform Controlled Substances Act provides for the
protection of third-party rights, The conveyances of common
carriers, innocent owners, and lienholders are not forfeitable
if the unlawful act was committed or omitted without the in-
terest holder’s knowledge or consent. Misdemeanor posses-
sion of a controlled substance also does not subject a convey-
ance to forfeiture. State laws vary considerably in the extent
to which they protect third-party rights. To the extent that
these protections deviate from the model act, the differences
will be highlighted in the discussion of each state’s laws.

In addition to the forfeiture provisions of the Uniform Con-
trolled Substances Act, many states provide for forfeiture un-
der racketeering or organized crime statutes. Under the rack-
eteering statute, the state may require a defendant convicted
of racketeering to forfeit property acquired through or from
racketeering activity.

The racketeering statutes protect third-party interests in
one of two ways. The first, modeled after the original provi-
sions of federal RICO,® requires states effecting forfeiture and
disposing of proceeds to make due provision for the rights of
innocent persons.® The second alternative, based on
amended federal RICO,¥ allows third parties to petition the
court after the defendant’s conviction and assert an interest in
the forfeitable property.®® Under this second type of protec-
tion, the third party may avoid losing an interest in the prop-
erty if his interest was greater than the defendant’s or if he
can show that he was a bona fide purchaser for value.”

Some states also may provide for forfeiture under other
schemes. Such additional provisions and the protections they
provide third parties are discussed by individual states
throughout this Appendix.

Arizona
The Arizona Controlled Substances Act® differs from the Uni-
form Controlled Substances Act® in that it contains no forfei-
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ture provisions. Such provisions are included in the state
Criminal Code, which permits forfeiture of substantially the
same items as are forfeitable under the Uniform Controlled
Substances Act.” Drug paraphernalia,® imitation controlled
substances,” and derivative proceeds™ also are forfeitable.
Forfeiture of conveyances, however, is limited to vehicles.*

Arizona provides several exemptions to vehicular forfeiture.
Common carriers” are exempt, as are innocent owners® if the
vehicle was unlawfully in the possession of another. An inno-
cent person acquiring an interest in property prior to the
event giving rise to forfeiture is protected, unless the person
whose act led to forfeiture had authority to convey the prop-
erty or was married to the interest holder, who did not hold
the item as separate property.” A bona fide purchaser who
acquired his interest after the conduct which gave rise to for-
feiture is protected.’™ Several state court decisions have ad-
dressed these issues.’

The Arizona statute dealing with organized crime and
fraud'® provides another means for forfeiting property. Once
the court finds that a person has violated the statute, it may
require him to forfeit ““[a]ll proceeds traceable to [racketeering
activity] and all monies, negotiable instruments, securities,
property, and other things of value used or intended to be
used in any manner or part to facilitate commission of the
offense.”'®

The statute protects third-party rights by provisions similar
to the original provisions of federal RICO.'™ These protec-
tions state that in issuing remedial orders the state must
make ““due provision for the rights of all innocent persons.
A racketeering lien filed pursuant to the racketeering statute
is superior to all other liens except “[a] valid lien perfected
prior to the filing of the racketeering lien,”'% a real property
“interest acquired and recorded prior to filing of the racket-
eering lien,”'” and an interest acquired in personal property
prior to the filing of the lien.'® A third-party interest recorded
after the state’s lien is perfected still may have priority over
the state’s lien if the state fails to give notice of execution to a
party possessing the property.'®

11105
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California

The forfeiture provisions of the California Uniform Controlled
Substances Act'’? are based on the federal Uniform Controlled
Substances Act.!'! The California statute specifies that the for-
feiture of containers does not include “real property or a
boat, airplane, or any vehicle.”"* In addition to the usual for-
feitable items, ““all moneys, negotiable instruments, securities,
or other things of value furnished or intended to be furnished
by any person in exchange for a controlled substance, all pro-
ceeds traceable to such an exchange, and all moneys, negotia-
ble instruments, or securities used or intended to be used to
facilitate a . . . violation” are subject to forfeiture.'

The exemptions to conveyance forfeitures also differ from
the model act. In California, only a vehicle that is worth less
than $10,000, is the sole family vehicle, and is community
property is exempt from forfeiture; this exemption applies
only in the case of an innocent owner.’* An innocent owner’s
real property likewise is exempt if it is: worth less than
$100,000; used as a family residence; and owned by two or
more persons.™ An innocent lienholder retains his property
interest.!® No third-party rights forfeiture cases have been lit-
igated in California state courts; however, a court has held
that the California forfeiture provisions do not exempt from
forfeiture property necessary for bona fide attorney fees in
the underlying criminal case. People v. Superior Court (Clem-
ents) (App. 1 Dist. 1988) 246 Cal. Rptr. 122, 200 C.A. 3d 491.

The California Control of Profits of Organized Crime Act'”
provides another means for forfeiting property. Once the
court finds that a person has violated the Act, it may require
forfeiture of any tangible or intangible property interest ac-
quired through profiteering activity.'® Also forfeitable are all
proceeds and derivative proceeds of racketeering activity.”’

The statute protects third-party rights by provisions similar
to the amended provisions of federal RICO.™ A third-party
interest recorded prior to the recording of a lis pendens is ex-
empt from forfeiture.’ Property solely owned by a bona fide
purchaser also is exempt.’? Failure to assert any other inter-
est after notice will subject that interest to forfeiture.'” The
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court may direct a distribution of proceeds to identifiable,
innocent third parties after a sale, even if they fail to claim
those interests.” A person with a valid lien, mortgage, secu-
rity interest, or interest under a conditional sales contract,
who is without actual knowledge that the property was to be
used in violation of the law, is protected and may receive
either the property'® or payment for the appraised value of
his interest therein.'?*

Colorado

The Colorado Controlled Substances Act,’? while modeled
after the Uniform Controlled Substances Act,'™ contains no
forfeiture provisions., Such provisions are located in the
state’s Contraband Forfeiture Act.'” That statute permits for-
feiture of vehicles, personal property, currency, securities, ne-
gotiable instruments, and proceeds traceable to a narcotics vi-
olation.” An innocent owner is protected if the property was
taken from him and used without his consent or he did
everything he reasonably could to prevent the proscribed use
of his property, and he was uninvolved in the unlawful activ-
ity.™® The owner’s claim is an affirmative defense that must
be established by a preponderance of the evidence. A bona
fide lienholder’s interest likewise is protected. If the forfeiture
of a lien is not sought by the prosecutor, the lienholder need
not appear to preserve his interest—the court will order the
lien to be paid by the seizing agency or from the proceeds of
the sale.'

The Colorado Organized Crime Control Act'® provides an-
other means for forfeiting property. Once the court finds that
a person has violated the Act, it may require forfeiture of “all
property, real or personal, including money, used in the
course of, intended for use in the course of, derived from, or
realized through [racketeering].”’**

The statute protects third-party rights by provisions similar
to the original provisions of federal RICO." These protec-
tions state only that in disposing of proceeds, the state must
make “due provision for the rights of innocent persons,’’?*

In addition to the Contraband Forfeiture Act and the Orga-
nized Crime Control Act, Colorado permits forfeiture under
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its Abatement of Public Nuisance statute.'”” That statute sub-
jects real property, vehicles, and personal property involved
in controlled substance offenses to forfeiture.”® An innocent
owner is protected if he can establish that the possession of
the property was not unlawful, that he was not a party to the
creation of the nuisance,’ and that he or his immediate fam-
ily would suffer undue hardship if forfeiture were ordered.™®
Bona fide lienholders also are protected.’®

Connecticut

The forfeiture provisions of the Connecticut Dependency-
Producing Drugs Act (Conn. Gen. Stat. Ann., §21A-246(c))
are based on the Uniform Controlled Substances Act (see
Supra note 82 and accompanying text). These provisions ap-
ply only to conveyances, and include exceptions to protect
common carriers and innocent owners from forfeitures.

In addition, effective July 1, 1986, §54-36h was added to the
Connecticut Criminal Procedure provisions (Conn. Gen. Stat.
Ann. §54-36h), to allow forfeiture of money used in the man-
ufacture of or derived from the sale of controlled substances.
The forfeiture action under §54-36h is deemed a civil suit in
equity, in which the state has the burden of proving all mate-
rial facts by a preponderance of the evidence. The court also
orders the state to give notice by certified or registered mail
to the owners and . . . to such other person as appears to
have an interest therein . . .,” and promptly, but not less
than two weeks after notice, hold a hearing.

Florida

The Florida Comprehensive Drug Abuse Prevention and Con-
trol Act'* is modeled loosely after the Uniform Controlled
Substances Act.' The Florida statute, however, provides
only for the forfeiture of vessels, vehicles, and aircraft that
are used in a narcotics violation.” The rights of bona fide
mortgage holders and vendors are protected from
forfeiture.”

In addition, Florida provides for the forfeiture of convey-
ances and personal property under the state Contraband
Forfeiture Act.’® Under that statute, innocent owners, co-
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owners, and lienholders are protected.’” Numerous state
court decisions have addressed the issue of third-party
rights in the narcotics forfeiture context.'*®

The Florida RICO Act' provides another means for forfeit-
ing property. ““All property, real or personal, including
money, used in the course of, intended for use in the course
of, derived from, or realized through conduct in violation of
[RICO] is subject to civil forfeiture to the state.”™™

The statute protects third-party rights by provisions similar
to the original provisions of federal RICO."™ These protec-
tions state that in forfeiting or disposing of property the state
must make “due provision for the rights of innocent per-
sons.””'®* A racketeering lien filed pursuant to the statute is
superior to all later acquired liens or interests;'* however,
where the owner of real property neither knew nor reasona-
bly should have known that the property was used in viola-
tion of the statute, the lien in criminal proceedings may be
discharged.™

Georgia

The forfeiture provisions of the Georgia Controlled Sub-
stances Act' are based on the Uniform Controlled Sub-
stances Act.” The Georgia statute adds that “/[a]ll moneys,
negotiable instruments, securities, or other things of value,
furnished or intended to be furnished by any person in ex-
change for a controlled substance . . ., all proceeds traceable
to such an exchange, all moneys, negotiable instruments, se-
curities, or other things of value used to facilitate any viola-
tion” are forfeitable.” Money found in close proximity to
controlled substances or related items is subject to forfei-
ture.’® Several state court decisions have addressed the issue
of third-party rights.’

The Georgia RICO Act'® provides another means for re-
quiring forfeiture of property. Once the court finds that a per-
son has participated in racketeering activity, it may require

forfeiture of any “property . . . used or intended for use in
the course of, derived from, or realized through a pattern of
racketeering.”’'*!

The statute protects third-party rights by provisions similar



to the amended provisions of federal RICO.* These protec-
tions require the state to give notice to third parties if notice
will not cause loss of or destruction to the property.'® The
statute further provides that the “interest of an innocent
party in the property shall not be subject to forfeiture,” and
that an innocent party is “one who did not have actual or
constructive-knowledge that the property was subject to
forfeiture.”1®

Hawaii

The forfeiture provisions of the Hawaii Uniform Controlled
Substances Act'® are based on the Uniform Controlled Sub-
stances Act.’® The Hawaii statute does not exempt convey-
ances involved in misdemeanor offenses from forfeiture. In
addition, “[a]ll moneys, negotiable instruments, securities, or
other things of value furnished or intended to be furnished
by any person in exchange for a controlled substance . . ., all
proceeds traceable to such an exchange, and all moneys, ne-
gotiable instruments, and securities used or intended to be
used to facilitate a . . . violation” are forfeitable; however, an
innocent owner’s property shall not be forfeited.’” Lienhold-
ers also are protected.’® Firearms used during a narcotics vio-
lation are forfeitable.’® No state court decision has ruled on
the issue of third-party rights.

The Hawaii organized-crime statute'® provides another
means for requiring forfeiture of property. Once the court
finds that a person has participated in an organized-crime ac-
tivity, it may require forfeiture of any “interest or property

. . acquired or maintained” through such activity."”!

The statute protects third-party rights by provisions similar
to the amended provisions of federal RICO." These protec-
tions, added in 1988, provide third parties with the same pro-
tections under the organized-crime statute as those provided
in the Controlled Substances Act.'”®

The newly enacted state Omnibus Criminal Forfeiture Act'™
reinforces the forfeiture provisions of the Controlled Sub-
stances Act and the organized-crime statute. In addition, that
Act provides for the forfeiture of proceeds and derivative
proceeds.'”

170
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Illz'nois

The forfeiture provisions of the Illinois Controlled Substances
Act"® are based on the Uniform Controlled Substances Act.’”
The Illinois statute makes no provision for the forfeiture of
containers, and it does not exempt conveyances involved in
misdemeanor offenses from forfeiture.'”® The Illinois Cannabis
Control Act'” also is modeled after the Uniform Controlled
Substances Act, with identical forfeiture provisions to that
model act, except that containers are not forfeitable.'®

In addition, “everything of value furnished, or intended to
be furnished, in exchange for a substance in violation of this
Act, all proceeds traceable to such an exchange, and all mon-
eys, negotiable instruments, and securities used, or intended
to be used, to facilitate any violation of this Act” are forfeit-
able.” An innocent-owner defense is provided, but money
found in close proximity to controlled substances or related
items is presumed forfeitable.'® Several state court decisions
have addressed the issue of third-party rights.'®

The Illinois Narcotics Profit Forfeiture Act'® provides an-
other means for forfeiting property. Once the court finds that
a person has participated in narcotics racketeering, it may re-
quire forfeiture of any “profits or proceeds and any interest
or property . . . acquired or maintained as a result of narcot-
ics racketeering.”’®

The statute protects the rights of “any bona fide purchaser,
mortgagee, judgment creditor or other lien holder” whose in-
terest arose prior to the filing of a restraining order or injunc-
tion issued to keep the defendant from concealing or destroy-
ing the property.'® This provision seems to protect only these
third-party interests from harm arising out of the injunction
or restraining order.

Towa

The Iowa Uniform Controlled Substances (Drugs) Act'? is
based on the Uniform Controlled Substances Act.’® The Iowa
Act repealed its forfeiture provisions in favor of the Disposi-
tion of Seizable and Forfeitable Property statute® in the crim-
inal code. That statute subjects the following types of prop-
erty to forfeiture:
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a. Property that is possessed illegally.

b. Property that has been used or is intended to be used to facilitate
the commission of a criminal offense or to avoid detection or appre-
hension of a person committing a criminal offense.

c. Property that is acquired as or from the proceeds of a criminal
offense.

d. Property offered or given to another as an inducement for the
commission of a criminal offense.'®

Lienholders’ and innocent owners’ interests specifically are
exempt from forfeiture; however, the innocent owner must
not have permitted the use of his property under circum-
stances that he should have recognized as criminal. Joint ten-
ants are excluded from the innocent-owner exemption.” Sev-
eral state court decisions have addressed the issue of third-
party rights under the repealed legislation, but no reported
cases exist under the replacement law.'”

Kentucky

The forfeiture provisions of the Kentucky Controlled Sub-
stances Act'® are based on the Uniform Controlled Sub-
stances Act.”® The Kentucky statute adds that “[e]verything
of value furnished, or intended to be furnished, in exchange
for a controlled substance in violation of this chapter, all pro-
- ceeds, including real and personal property, traceable to such
an exchange, and all moneys, negotiable instruments, and se-
curities used, or intended to be used, to facilitate any viola-
tion” are forfeitable.” An innocent-owner defense is pro-
vided, but money found in close proximity to controlled
substances or related items is presumed forfeitable.”® No
state court opinions have been rendered on the issue of third-
party rights. Forfeiture provisions do not apply to misde-
meanor offenses involving mariiuana.

Louisiana

The forfeiture provisions of the Louisiana Uniform Controlled
Dangerous Substances Act' are based on the Uniform Con-
trolled Substances Act."® Louisiana moved its forfeiture provi-
sions from the aforementioned act to the seizure and forfei-
ture of contraband statute.’” That statute is similar to the
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model act’s forfeiture provisions, except that conveyances in-
volved in misdemeanor offenses are not exempt from forfei-
ture. In addition, cash used or intended to be used to violate
the statute’® and “[a]nything of value furnished, intended to
be furnished, or acquired in exchange for a controlled danger-
ous substance . . . including . . . all proceeds or property
traceable to such an exchange and all moneys, negotiable in-
struments, property, and securities used, or intended to be
used to facilitate such violation or acquired from the proceeds
of such violation” are forfeitable.” Innocent-owner and lien-
holder defenses®? are provided. Originally the law also pro-
vided for a close proximity presumption favoring forfeiture
where money was found in close proximity to contraband
and seized incident to a valid arrest, but the Louisiana Su-
prerae Court recently held that such a presumption is uncon-
stitutional.®® Several state court decisions have addressed the
issue of third-party rights.?™

The Louisiana Drug Racketeering Act®™ provides another
means for forfeiting property. Under the act, “all property,
immovable or movable, including money, used in the course
of, intended for use in the course of, derived from, or real-
ized through, conduct in violation of [the drug racketeering
act] is subject to civil forfeiture to the state.””**

The statute protects third-party rights by. provisions similar
to the original provisions of federal RICO.*” These protec-
tions state only that in disposing of proceeds the state must
make ““due provision for the rights of factually innocent
persons.”’?%

t205

Maryland

The forfeiture provisions of the Maryland Controlled Danger-
ous Substances Act*” are based on the Uniform Controlled
Substances Act.”® The Maryland statute does not exempt con-
veyances involved in misdemeanor offenses and makes no
provision for innocent lienholders. The law merely provides
an innocent-owner defense when the conveyance was unlaw-
fully in the possession of another during the commission of
the unlawful act.*"?

In addition, drug paraphernalia,®? proceeds,*?

money used
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in connection with an illegal act or found in close proximity
to controllied substances or related items,?* and “[e}verything
of value furnished, or intended to be furnished, in exchange
for a controlled dangerous substance . . ., all proceeds tracea-
ble to such an exchange, and all negotiable instruments and
securities used, or intended to be used, to facilitate a . . . vio-
lation” ?®® are subject to forfeiture. An innocent owner’s prop-
erty, however, is not forfeitable.”®

In addition to the aforementioned exemptions, Maryland
provides exemptions related specifically to motor vehicles. An
innocent-owner defense is provided when the vehicle is used
by the owrner’s family member, contains controlled substances
in insufficient quantities to suggest a sale, and no sale is
made or attempted.?”” An innocent owner also is protected if
he lent the vehicle to someone who allowed controlled sub-
stances or paraphernalia to be brought into it.*® Secured par-
ties are protected.”® Several state court decisions have ad-
dressed the issue of third-party rights.*

Michigan

The forfeiture provisions of the Michigan Controlled Sub-
stances Act” are based on the Uniform Controlled Sub-
stances Act.”? The Michigan statute also subjects imitation
controlled substances to forfeiture. In addition, “[a]ny thing
of value that is furnished or intended to be furnished in ex-
change for a controlled substance or an imitation controlled
substance . . . traceable to an exchange . . . , or used or in-
tended to be used to facilitate any violation of this article” is
forfeitable.”® An innocent-owner defense is provided, but
money found in close proximity to any controlled substance
is presumed forfeitable.”* Several state court decisions have
addressed the issue of third-party rights.?

Mississippi

The forfeiture provisions of the Mississippi Uniform Con-
trolled Substances Act®™ are based on the model statute.””
The Mississippi statute adds that drug paraphernalia®® and

“everything of value, including real estate, furnished, or in-
tended to be furnished, in exchange for a controlled sub-
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stance in violation of this article, all proceeds traceable to
such an exchange, and all moneys, negotiable instruments,
businesses or business investments, securities, and other
things of value used, or intenided to be used, to facilitate any
violation of this article”? are subject to forfeiture. Money
found in close proximity to controlled substances or related
items is presumed forfeitable. For both personal and real
property, innocent-owner and innocent-lienholder exemp-
tions exist.? Several state court decisions have addressed the
issue of third-party rights.”!

The Mississippi Racketeer Influenced and Corrupt Organi-
zation Act® provides another means for forfeiting property.
The act subjects ““[a]ll property, real or personal, including
money” used in or derived from racketeering, to civil
forfeiture.™

The statute protects third-party rights by provisions similar
to the amended provisions of federal RICO.?* Third parties
qualifying for this protection are secured parties who have
registered or filed a financing statement, secured parties of
whose interest the state has actual knowledge, and holders of
recorded real-estate interests.” Under these provisions, the
state must give notice to any person who may have an inter-
est in the property.? Third parties must then prove at the
forfeiture hearing that their interest is “bona fide and created
without knowledge or consent that the property was to be
used so as to cause the property to be subject to forfeiture.

Nevadan

The Nevada Controlled Substances Act®® is based on the Uni-
form Controlled Substances Act.”® The Nevada statute does
not provide for any exemptions from forfeiture. Drug para-
phernalia, imitation controlled substances, and “/[e}verything
of value furnished or intended to be furnished in exchange
for a controlled substance . . ., all proceeds traceable to such
an exchange, and all property used or intended to be used to
facilitate a violation’ are forfeitable.?*® Cash in excess of $300
found in the possession of a person who is arrested for a con-
trolled substances violation is rebuttably presumed
forfeitable.*!

71237
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Nevada has enacted an additional statute providing for for-
feiture in criminal proceedings.** By reference, all property
and proceeds forfeitable under the Controlled Substances Act
also are forfeitable under the criminal forfeiture statute.”
Proceeds, statutorily defined as “derived directly or indi-
rectly’” from a violation, also are subject to forfeiture.” The
criminal forfeiture statute provides a general defense for the
property interest of any claimant who did not know of, or
consent to, the illicit act;** that defense relates back to forfei-
tures under the Controlled Substances Act.**® One state court
decision has been rendered on the issue of third-party
rights.?”

The Nevada racketeering statute®® provides another means
for requiring forfeiture of property. Once the court finds that
a person has participated in racketeering activity, it may re-
quire criminal forfeiture of property and proceeds “‘derived
from, realized through, or used or intended for use in the
course of the” racketeering activity.*” The state may require
civil forfeiture of all property including money “used in the
course of, intended for use in the course of, derived from or
gained through” racketeering activity.?*

The statute protects third-party rights by provisions similar
to the amended provisions of federal RICO.”" A person
claiming an ownership interest in property may be a party to
the forfeiture proceedings.”* Property is unreachable in crimi-
nal forfeiture if it has been sold to a good-faith purchaser, or
if forfeiture would unduly injure innocent persons.” Under
the civil forfeiture provisions, property is exempt from forfei-
ture if used without the owner’s knowledge or consent.”*
The civil forfeiture provisions specifically exempt common
carriers unless the owner or a person in charge of the carrier
knew of or consented to the violation.” The state must pay
third parties for an interests if it is a bona fide security inter-
ests, and the third party did not consent to or have knowl-
edge of the property’s use in the racksteering activity.?®

New Jersey
The New Jersey Narcotic Drugs and Other Dangerous Sub-
stances Act® is modeled after the Uniform Controlled Sub-
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stances Act.”® The New Jersey statute does not contain forfei-
ture provisions. Instead, narcotics forfeiture provisions are
part of New Jersey’s general criminal forfeiture statute.” That
statute allows forfeiture of controlled substances, property
used or intended to be used to further unlawful activity, and
proceeds.** Exemptions are provided for innocent lienholders
and innocent owners who did ““all that could reasonably be
expected to prevent the proscribed use of the property.”’?*
Several state-court decisions have addressed the issue of
third-party rights.?®

The New Jersey statute dealing with racketeering® pro-
vides another means for forfeiting property. Any person who
violates the statute forfeits “any interest including money or
anything of value” acquired or maintained in violation of the
statute.”

The statute protects third-party rights by provisions similar
to the original provisions of federal RICO.*’ These protec-
tions state only that in disposing of proceeds the state must
make ‘“due provision for the rights of innocent persons.”’**

New York

While the New York Controlled Substances Act® is patterned
after the Uniform Controlled Substances Act,*® the New York
statute confines its forfeiture provisions to conveyances. Vehi-
cles, vessels, and aircraft are subject to forfeiture if used to
transport, conceal, or facilitate the transportation or sale of
a controlled substance for a felony violation.?® Common
carriers?”® and innocent owners”* are exempt from forfeiture.
In the case of the innocent owner, the unlawful act must
have been either unintentional on the part of the owner or
committed by someone other than the owner while unlaw-
fully in the possession of the conveyance. Several state court
decisions have addressed the issue of third-party rights.*>
The New York statute dealing with organized crime*” pro-
vides another means for forfeiting property. Once the court
finds that a person has violated the statute, it may require the
person to forfeit “any interest, including proceeds, he has ac-
quired or maintained” through organized criminal activity.**
The statute protects third-party rights by provisions similar
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to the amended provisions of federal RICO.?* A third party
holding rights in the property may bring an action before or
after trial to assert those rights.” The third party also may
ask for remission as a means of protecting the value of an in-
terest.”” Remission is available to any person who did not
receive actual notice of the forfeiture if the person “did not
know or should not have known that the forfeited property
was connected to a crime” and if the court determines that
restoration would serve the ends of justice.””®

Pennsylvania

The forfeiture provisions of the Pennsylvania Controlled Sub-
stance, Drug, Device and Cosmetic Act® are based on the
Uniform Controlled Substances Act.”® The Pennsylvania stat-
ute adds that “[m]oney, negotiable instruments, securities or
other things of value furnished or intended to be furnished”
in exchange for controlled substances or to facilitate violation
of the statute; proceeds and real property are forfeitable.”
An innocent-owner defense is provided, and an entire section
is included regarding liens and lienholder rights.”? Several
state court decisions have addressed the issue of third-party
rights.?® h

The Pennsylvania corrupt organizations statute” provides
for divestment of an interest in a racketeering enterprise, and
requires “making due provision for the rights of innocent
persons.”’

South Carolina

The forfeiture provisions of the South Carolina Narcotics and
Controlled Substances Act®® are based on the Uniform Con-
trolled Substances Act.?®® The South Carolina forfeiture statute
makes no provision for exempting conveyances from forfei-
ture.” Innocent owners, common carriers, lienholders, and
rental-agency owners nevertheless are protected under a sub-
sequent statute.” In the case of rental-agency owners, the
tenant may not be within the third degree of kinship to the
owner or his agents if forfeiture is to be avoided.

In addition, property furnished or intended to be furnished
in exchange for a controlled substance and proceeds traceable
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to an exchange are forfeitable.”® Money found in close prox-
imity to controlled substances or related items is subject to
forfeiture, as is money seized incident to an arrest. But if

the person from whom money is taken can establish that

the money was not the result of an illegal act, the money will
be returned to him.*° Several state court decisions have ad-
dressed the issue of third-party rights.”"

Texas

The Texas Controlled Substances Act forfeiture provisions
(Civil Statutes of State of Texas Title 71, Art. 4476-15, §5.03 to
5.15) were enacted in 1973, and replaced the Texas Uniform
Drug Act under which such forfeiture actions were brought
previously. The Texas provisions in §5.03 include as forfeita-
ble those conveyances used in felony drug violations and
“money . . . real estate, personal property or other things of
value used or intended for use . . . or derived from the sale,
manufacture, distribution, dispensation, delivery, or other
commercial undertaking violative of this Act.” §5.03 also pro-
tects nonconsenting parties and holders of bona fide security
interests with no knowledge of, or consent to, the act that
caused the forfeiture.

§5.05 of the Texas statute requires that the seizing officer
“shall immediately cause’ a notice of seizure and intended
forfeiture to be filed with clerk of the district court in the
county of seizure, and that forfeiture proceedings be insti-
tuted within 30 days after the seizure and not thereafter. A
recent Texas case, State of Texas v. Sandra Garza, No. C-8267
(Supreme Court of Texas 9/20/89), held that the 30-day period
in §5.05 does not start to run until state officers receive the
property from federal authorities (17 months after the federal
authorities first seized the vehicle).

Moreover, §507(a) requires that a claimant file an answer
within 20 days of the mailing or publication of the notice of
seizure, and that “if an answer is filed, a time for hearing on
forfeiture shall be set within 30 days of filing the answer.”
Another recent Texas case held that the failure of the state (or
actually the court involved) to set a time for hearing within 30
days of the filing of the answer requires a dismissal of the
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forfeiture. State of Texas v. $4097 in U.5. Currency and 1980
GMC P/U, No. 2-88-213-CV, (Court of Appeals of Texas, Sec-
ond Dist. Ft. Worth, 773 8.W. 2d 674 6/1/89).

§5.05 of the Texas provisions also imposes a heavy burden
on the seizing agency to check vehicle and aircraft records at
the Texas, other state, and federal (FAA) levels in order to as-
certain the identity of owners, lienholders, and secured par-
ties in order to provide seizure notices to such parties; how-
ever, §5.10 regarding burden of proof places the burden of
going forward with evidence in respect to any exemption
or exception upon the person claiming its benefit. In other
words, a claimant must prove lack of consent or knowledge
of the offense. In a 1982 case, a father who alleged his lack of
consent in an affidavit, but failed to appear at the hearing to
establish his lack of knowledge or consent to his son’s unlaw-
ful use of the vehicle, was not protected by the court. Gaston
v. State, 641 S.W. 2d 261 (Tex. Ct. App.).

The Texas courts are inclined to protect bona fide lienhold-
ers, even those who have failed to register or record their se-
curity interests. The test used in a 1987 Texas case is whether
the lienholder entered into the security agreement in good
faith. M Bank Grand Prairie v. State, 737 S.W. 424 (2nd Dist,
Tex. Ct. App.). The Texas courts have not been as sympa-
thetic to community-property owners, and have held that
such property is not exempt from forfeiture under §5.03, not-
withstanding that such property is used by one spouse with-
out knowledge or consent of the other spouse. Amrani-Khaldi
v, State, 575 S.W. 2d 667 (Tex. Civ. App. 1978); for contra re-
sult, see Four Acres of Property v. State, 740 S.W. 2d 494 (Tex.
Ct. App. 1987).

Texas also has enacted civil provisions to forfeit simulated
controlled substances (Title 71, Art. 4476-15b), and criminal
provisions to forfeit gambling paraphernalia, prohibited
weapons, criminal instruments, and other contraband (Texas
Code of Criminal Procedure, Art. 18.18).
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148. In re Forfeiture of 1978 BMW Auto.,
App. 2 Dist., 524 So. 2d 1077 (1988)
(where co-owners of property are not
husband and wife, guilty knowledge
of one co-owner is sufficient basis to
justify forfeiture, whether ownership
is conjunctive or alternative) Lamar v.
Wheels Unlimited, Inc., 513 So. 2d 135
(Fla. 1987) (corporation which did not
hold title to motor vehicle did not
have standing to contest forfeiture);
Russell v. Wanicka (In re 1978 BMW
Auto.), 524 So. 2d 1077 (Fla. Dist. Ct.
App. 1988) (vehicle ordered forfeited
where co-owner was father of wrong-
doer); Ini re One 1984 Chevrolet S-10
Pickup Truck, 515 So. 2d 274 (Fla,
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Dist, Ct. App. 1987) {vehicle not for-
feitable where wife did not know that
husband used vehicle to consummate
illegal drug transaction); D.V. & A.,
Inc. v. Town of Golden Beach, 498 So.
2d 960 (Fla. Dist. Ct. App. 1986) (bare
assertion of purported holder of lien
on vessel that it had perfected lien in-
sufficient to overcome forfeiture); Kam
Seafood Co. v. State, 496 So. 2d 219
(Fla. Dist. Ct. App. 1986) (employer-
owner’s vehicle not subject to forfei-
ture where employee used car while in
possession of cocaine, despite the fact
that the employee involved was the
company president’s son); One 36 Foot
Mirage v. State, 487 So. 2d 1134 (Fla.
Dist. Ct. App. 1986) (owner knew or
should have known that boat was
being used in smuggling operation);
Wheeler v. State, 472 So. 2d 847 (Fla.
Dist. Ct. App. 1985) (innocent owner
who lent car to friend, unaware that
husband of friend had reputation as a
dealer, retained possession of her car);
In re Forfeiture of Cessna 401 Aircraft,
431 So. 2d 874 (Fla. Dist. Ct. App.
1983) (attorney as assignee of claimed
owner did not have standing to con-
test forfeiture of aircraft); City of
Clearwater v. Malick (In re One 1976
Dodge Van), 429 So. 2d 718 (Fla. Dist.
Ct. App. 1983) (vehicle subject to for-
feiture, despite co-owner’s lack of
knowledge of the illegal activity,
where co-owner was preparing to
snort cocaine in the vehicle when ar-
rested); Brown v. City of Miami (In re
1979 Lincoln Continental), 405 So. 2d
249 (Fla. Dist. Ct. App. 1981) (guilt of
one co-owner sufficient to justify for-
feiture); Garcia v. State (In re 36 Foot
Uniflite), 398 So. 2d 457 (Fla. Dist. Ct.
App. 1981) (no forfeiture where boat
owner left his boat with a broker and
was not involved in illegal activities);
In re 1978 Ford Truck, 389 So. 2d 310
(Fla. Dist. Ct. App. 1980) (no forfeiture
where truck owner was unaware of
presence of methaqualone tablets); Al-
varez v. Florida (In re 1976 Pontiac
Grand Prix), 374 So. 2d 1119 (Fla. Dist.
Ct. App. 1978) (no forfeiture where
owner lent vehicle to person without
knowledge of that person’s illegal ac-



tivities); One 1973 Cadillac v. Florida,
372 So. 2d 103 (Fla. Dist. Ct. App.
1978) {no forfeiture where contraband
transported without owner’s
knowledge).

149. FLA. STAT. ANN. §895.01-895.09.
150. Id. at §895.05(2)(a).

151. See supra notes 85-86 and accom-
panying text.

152, FLA. STAT. ANN. §895.05(2)(c),
895.07(11).

153. Id. at §895.07(4)-895.07(5). The
state may subject a party with a subse-
quently acquired interest in real prop-
erty to the forfeiture judgment by
naming him as a defendant in the for-
feiture proceedings.

154, Id. at §895.05(12)(c). Once a lien
has been filed the owner is deemed to
be on notice of improper use in any
future actions. Id. at §895.05(12)(f).

155, GA. CODE ANN. §16-13-20 to 16-
13-55 (1988).

156. See supra notes 82-84 and accom-
panying text.

157. GA. CODE ANN. §16-13-49(a)(6).

158, Id.

159. Morrow v. State, 186 Ga. App.
615, 367 S.E.2d 854 (Ga. Ct. App.
1988) (state failed to meet its burden of
proof to justify seizure); Hill v, State,
178 Ga. App. 563, 343 S.E.2d 776 (Ga.
Ct. App. 1986) (claimant has burden of
procf to refute forfeiture); Morgan v.
State, 172 Ga. App. 375, 323 S.E.2d
620 (Ga. Ct. App. 1984} (defendant
had burden to prove he had no
knowledge that aircraft was being
used in narcotics violation); Chester v.
State, 168 Ga. App.'618, 309 S.E.2d
897 (Ga. Ct. App. 1983) (claimant had
no standing because he had previously
denied any property interest in the
cash at issue, presumably to avoid
criminal liability); Farmer’s & Merchant’s
Bank v. State 167 Ga. App. 77, 306 S.E.
2d 11 (1983) (the fact that security
agreement concerning airplane had not
been registered or recorded with FAA
did not bar the secured party from
protecting its security interest in forfei-
ture proceeding); State v. Sewell, 155

Ga. App. 734, 272 S.E.2d 514 (Ga. Ct.
App. 1980) (mother retained security
interest in her son’s forfeited vehicle
because she had lent him the money
for purchase “and was also unaware
of son’s transportation of marihuana”);
First Bank & Trust v. State, 150 Ga.
App. 436, 258 S.E.2d 59 (Ga. Ct. App.
1979) (bank had no security interest in
airplane at time of seizure); H.J. Hall-
man v. State, 141 Ga. App. 527, 233
S.E.2d 839 (Ga. Ct. App. 1977) (state
does not occupy status “/of creditor or
lienholder, and hence, state’s interect
is” superior to that of holder of unre-
corded security interest).

160. Id. at §16-14-1 to 16-14-15.

161. Id. at §16-14-7.

162. See supra notes 87-88 and accom-
panying text.

163. Id. at §16-14-7(e), (g)-.

164. Id. at §16-14-7(j).

165. HAWAII REV. STAT. §329-1 to
329-58 (1985 & Supp. 1987).

166. See supra notes 82-84 and accom-
panying text.

167. HAWAII REV, STAT.
§329-55(a)(6).

168. Id. at §329-55(c).

169. Id. at §329-55(a)(7).

170. Id. at §842-1 to 842-12.

171. Id. at §842-3.

172. See supra notes 87-88 and accom-
panying text.

173. 1988 HAW. SESS. LAWS 260 §2.
174. Id. at 260.

175. Id, at 260 §1-5.

176. ILL. ANN. STAT. ch. 56 1/2
§1101-1603 (1985 & Supp. 1988).

177. See supra notes 82-84 and accom-
panying text.

178. Conveyances used in a narcotics
violation with the knowledge and con-
sent of the owner are also forfeitable
under ch. 38 §36-1. Lienholders and
common carriers are protected. Id. at
§36-1a to 36-3.

179. ILL. ANN. STAT. ch. 56 %
§701-719.
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180. Id. at §712.
181. Id. at §1505.
182, Id,

183. People v. One 1980 Mercedes, 166
Ill. App. 3d 467, 518 N.E.2d 1078 (Ill.
App. Ct. 1988) (wife’s ignorance of
drug transportation precluded forfei-
ture); People ex rel. Foreman v. Estate
of Kawa, 152 1ll. App. 3d 792, 504
N.E.2d 983 (Ill. App. Ct. 1987) (execu-
tor of estate would have to prove that
neither he nor the heirs had knowl-
edge of, or gave consent to, the sale of
narcotics to prevent forfeiture); Barra
v. Wiebler, 127 Ill. App. 3d 488, 468
N.E.2d 1007 (. App. Ct. 1984) (father
who co-owned van with son was legit-
imate lienholder entitled to retain his
interest); People ex rel. Carey v. 1976
Chevrolet Van, 72 Ill. App. 3d 758, 381
N.E.2d 137 (ll. App. Ct. 1979) (father
not recognized as co-owner where ve-
hicle registered solely in son’s name).

184. ILL. ANN., STAT. ch. 56 %
§1563-1660.

185. Id. at §1655(a)(3).
186. Id. at §1655(c).

187, IOWA CODE §204.101-204.602
(1987 & Supp. 198C).

188. See supra notes 82-84 and accom-
panying text.

189. IOWA CODE §809.1-809.21.

190. Id. at §809.1(2).

191. Id. at §809.14.

192, State v. One Certain Conveyance
1978 Dodge Magnum, 334 N.W.2d 724
(lowa 1983) (claimant’s security inter-
est must be perfected as of date of sei-
zure); State v. One Certain Convey-
ance 1968 Cadillac, 207 N.W.2d 547
(lowa 1973) (lienholder overcame stat-
utory presumption of knowledge that
vehicle was being used illegally, even
though he made no investigation of
buyer, who had charges of transport-
ing controlled substances pending
against him and whose previous auto-
mobile had been seized and forfeited
for transportation of a controlled sub-
stance); State v. One Certain 1969 Ford
Van, 191 N.-W.2d 662 (Iowa 1971) (tes-
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timony of owner’s agents and employ-
ees having significant connection with
rental agrezment sufficient to rebut
statutory presumption).

193. KY. REV. STAT, §218A.010-
218A.991 (Michie 1982 & Supp. 1988).
194, See supra notes 82-84 and accom-
panying text.

195. KY. REV. STAT. §218A.410(1)(j).
196. Id.

197. LA. REV. STAT. ANN. §40:961-
40:995 (1977 & Supp. 1989).

i50. See supra notes 82-84 and accom-
panying text.

199. LA. REV. STAT. ANN,
§32:1550-32:1553.

200, Id. at §32:1550(A)(3).
201. Id. at §32:1550(A)(7)(a).
202, Id. at §32:1550(A)(7)(b).

203. State v, Spooner, 520 So. 2d 336
(La. 1988).

204. State v. 1971 Green GMC Van,
364 So. 2d 479 (La. 1977) (statute per-
mitting forfeiture of innocent owner’s
interest unlawfully impinged on right
of property guaranteed by state consti-
tutional provision); Greenburg v. One
Hundred Seventy-Five Thousand Dol-
lars in Cash, 517 So. 2d 430 (La. Ct.
App. 1987) (money in safety deposit
box not subject to forfeiture where not
a scintilla of evidence linked it to nar-
cotics violation).

205. LA. REV. STAT. ANN.
§15:1351-15:1356 (West Supp. 1989).

206. Id. at §15:1356(A)(1).

207. See supra notes 85-86 and accom-
panying text.

208. LA. REV. STAT. ANN.
§15:1356(A)(2).

209. MD. ANN, CODE art. 27, §276-
302 (1988 & Supp. 1988).

210. See supra notes 82-84 and accom-
panying text.

211. MD. ANN. CODE art. 27,
§297(a)(4)(id).

212, Id. at §297(a)(7).

213. Id. at §297(a)(8).



214. Id. at §297(a)(6).
215. Id. at §297(a)(9).
216. Id.

217. Id. at §297()2)(i).
218. Id. at §297(£)(2)(i).
219. Id. at §297(n).

290. State v. One 1984 Toyota Truck,
311 Md. 171, 533 A.2d 659 (Md. 1987)
(innocent spouse protected as tenant
by the entirety); Prince George's
County v. Blue Bird Cab Co., 263 Md.
655, 284 A.2d 203 (Md. 1971) (owner
of leased taxi cab could not recover
property where lessee had engaged in
heroin transaction; lessee’s failure to
pay several lease installments did not
put him in unlawful possession of the
vehicle); State v. One 1985 Ford, 72
Md. App. 144, 527 A.3d 1311 (Md. Ct.
Spec. App. 1987) (parent/owner may

be able to establish lack of knowledge);

1983 Chevrolet Van v. State, 67 Md.
App. 485, 508 A.2d 503 (Md. Ct. Spec.
App. 1986) (innocent-owner defense
not available where owner lent car to
close friend whom he knew used
drugs).

221, MICH. COMP. LAWS ANN.
§333.7101-333.7545 (1980 & Supp.
1988).

222, See supra notes 82-84 and accom-
panying text.

223, MICH. COMP. LAWS ANN,
§333.7521(1)(f).

224, Id.

225. People v. United States Currency,
164 Mich. App. 171, 416 N.W.2d 700
(Mich. Ct. App. 1987) (vehicle placed
in another party’s name does not pre-
vent forfeiture); People v. One 1979
Honda Automobile, 139 Mich. App.
651, 362 N.W.2d 860 (Mich. Ct. App.
1984) (guilty knowledge of one co-
owner sufficient to justify forfeiture).
226. MISS. CODE ANN, §41-29-101 to
41-29-185 (1972 & Supp. 1988).

227, See supra notes 82-84 and accom-
panying text.

228. MiSS, COMP. ANN.
§41-29-153(a)(6).

229. Id. at 41-29-153(a)(7).

r

230. Id.

231, Saik v. State, 473 So. 2d 188
(Miss. 1985) (father retained posses-
sion of his car where son was not per-
mitted to use the vehicle at the time of
the sale of marijuana and father had
no knowledge of the illegal use); Ervin
v. State, 434 So. 2d 1324 (Miss. 1983)
(automobile not subject to forfeiture
where innocent spouse gave access to
her husband without knowledge of, or

_consent to, illegal use— eight-year-old

conviction of husband for drug offense
held not sufficient to warrant
forfeiture).

232, MISS. CODE ANN, §97-43-1 to
97-43-11 (Supp. 1988).

233. Id. at §97-43-9(2).

234. See supra notes 87-88 and accom-
panying text.

235. MISS. CODE ANN.
§97-43-11(2)(a).

236. Id. at §97-43-11(2)(a).

237. Id. at §97-43-11(3)(c).

238. NEV. REV. STAT. §453.011-
453.810 (1987).

239. See supra notes 82-84 and accom-
panying text.

240. Id. at §453.301(8).

241. Id.

242, Id. at §179.015-179.525.

243. Id. at §179.1164(1).

244, Id. at §197.1161.

245, Id. at §197,1164(2),

246. Id. at §179.1164.

247. One 1978 Chevrolet Van v.
County of Churchill, 97 Nev. 510, 634
P.2d 1208 (Nev. 1981) (wife’s interest
in co-owned van not forfeitable where
the state failed to establish that she
knew of her husband’s illegal use).

248. NEV. REV. STAT. §207.350 to
207.520 (1987).

249, Id. at §207.420, 207.450,
250. Id. at §207.460.

251. See supra notes 87-88 and accom-
panying text.
252. NEV. REV. STAT. at §207.510.
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253, Id. at §207.420(3).

254, Id. at §207.460(2).

255, .

256. Id. at §207.500(2).

257. N.J. STAT. ANN. §2C:35-1 to
2C:35-23; 2C:36-1 to 2C:36-9; 24:21-1 to
24:21-53 (West 1982 & Supp. 1988).
258. See supra notes 82-84 and accom-
panying text.

259, Id. at §2C:64-1 to 2C:64-9.

260. Id. at §2C:64-1.

261. Id. at §2C:64-5.

262, State v. 1978 Pontiac Trans Am,
98 N.J. 474, 487 A.2d 722 (N.]. 1985)
(forfeiture of innocent owner’s prop-
erty does not constitute unlawful tak-
ing of property without just compen-
sation); State v. One 1976 Pontiac
Firebird, 168 N.]. Super. 168, 402 A.2d
254 (N.]. Super. Ct. App. Div. 1979)
(bona fide security-interest holder pre-
vails despite state’s seizure of secured
property); State v. One Ford Van, 154
N.J. Super. 326, 381 A.2d 387 (N.].
Super. Ct. App. Div. 1977) (innocent
owner’s exemption inapplicable where
owner lent vehicle to person who used
it for illicit drug transportation); State
v. One 1977 Dodge Van, 165 N.J.
Super. 113, 397 A.2d 733 (Middlesex
County Ct. 1979) (security interest
holder entitled to possession of
vehicle).

263. N.J. STAT. ANN. §2C:41-1 to
2C:41-6.2.

264. Id. at §2C:41-3(b)(1).

265, See supra notes 85-86 and accom-
panying text,

266. N.J. STAT. ANN. §2C:41-3(e),
2C:41-4(a)(9).

267. N.Y. PUBLIC HEALTH LAW
§3300-3396 (McKinney 1985 & Supp.
1989).

268. See supra notes 82-84 and accom-
panying text.

269. N.Y. PUBLIC HEALTH LAW
§3388(1).

270. Id. at §3388(2).

271. Id. at §3388(6).
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272. Vergari v. Kraisky, 120 A.D.2d
739, 502 N.Y. Supp. 2d 788 (N.Y. App.
Div. 1986) (son’s possessory interest in
car sufficient to establish that son was
owner, despite father’s claim to the
contrary); City of New York v. Siegel,
134 Misc, 2d 172, 509 N.Y.S.2d 1021
(N.Y. Sup. Ct. 1986) (evidentiary hear-
ing required to determine whether
van's owrier did all that could reason-
ably be expected to prevent use of van
in unlicensed vending activities);
Henry v. Catagnaro, 106 Misc. 2d 574,
434 N.Y.S. 2d 592, 1980 (domestic-rela-
tions law. did not mandate finding that
defendant’s wife was equitable owner
of seized vehicle); Blaine v, G.M.A.C.,
370.N.Y.5.2d 323 (N.Y. Co. Ct. 1975)
(vehicle not forfeitable where owner
did not consent to unlawful use);
Chmielewski v, Rosetti, 59 Misc. 2d 335,
298 N,Y.S, 2d 875, 1969 (where owner
had no knowledge of son’s illegal con-
duct and did not acquiesce therein,
owner could replevin car from police).

273. N.Y. PENAL LAW §460.00 to
460.80 (McKinney Supp. 1989).

274, Id. at §460.30(1),

275. See supra notes 87-88 and accom-
panying text.

276. N.Y. PENAL LAW §460.30(3)(b).
The third party brings this proceeding
under §1327 of the Civil Practice Law
and Rules. Id.

277. 1d. at §460.30(3)(b).

278. N.Y. CIV. PRAC, L. & R. 1311(7)
(McKinney Supp. 1989).

279. 42 PA. CONS. STAT. ANN. 6801
to 6802 (P.L. 464, No. 79 §4 6/30/88).

280. See supra notes 82-84 and accom-
panying text.

281. 42 PA, CONS. STAT. ANN.
§6801(6)(i).

282, Id. at §6802.

283. Commonwealth v. One 1985 Cad-
illac Seville, 371 Pa. Super. 390, 538
A.2d 71 (Pa. Super, Ct. 1988) (claimant
failed to establish ownership of vehicle
by a preponderance of the evidence
even though she was on title and reg-
istration as owner); Commonwealth v,
One 1970 Fiat Sedan, 6 Pa. D.&C.3d



607 (1978) (where vehicle is co-owned,
it must be sold and only the guilty
party’s proportionate share forfeited).

284. 18 PA. CONS. STAT. ANN.
§911(d)(ii) (Purdon 1983).

285. 8.C. CODE ANN. §44-53-110 to
44-53-590 (Law Co-op. 1985 & Supp.
1988).

286. See supra notes 82-84 and accom-
panying text.

287. 5.C. CODE ANN, §44-53-520.
288. Id. at §44-53-586.

289. Id. at §44-53-520.

290. Id. at §44-53-520(a)(8).

291. South Carolina Law Enforcement
Div, v. The “Michael and Lance,” 281

8.C. 339, 315 S.E.2d 171 (S.C. Ct.
App. 1984) (no forfeiture where inno-
cent owner did not know that the
master of this shrimp boat was smug-
gling marijuana. Reversed on appeal,
S5.C. Appeals Court, 327 S.E. 2d 327
(1985) (corporation held not innocent
even if corporate officer (captain of
vessel) was not acting on behalf of cor-
poration when he hauled marijuana);
South Carolina Law Enforcement Div.
v. Crook, 273 S.C. 285, 256 S.E.2d 846
(for lienholder’s interest to be pro-
tected from forfeiture, he must inquire
into borrower’s character and secure
affidavit stating that borrower has not
been convicted and presently is not
charged with any narcotics violation).
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