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TransnanonalCritnes 
A Global Approach 
By 
AUSTIN A. ANDERSEN 

A n estimated $50 billion-a­
year cocaine industry 
flourishes in the United 

States because drug cartels control a 
transnational criminal mosaic. This 
mosaic consists of coca plant culti­
vation sites in Peru and Bolivia; 
processing laboratories for the coca 
leaves in Colombia, Brazil, and Ar­
gentina; importation networks that 
ship the drug into the United States; 
and money laundering channels that 
direct cashflow into "legitimate" in­
vestments all over the world.' Glob­
al conglomerates dealing in illicit 
activities survive and flourish be­
cause unilateral enforcement efforts 
by a single country generally dis­
able only small segments of such 
operations. 

enforce­
ment offi­

Unlike criminal investigations 
coordinated within the jurisdiction 
of a particular country, the interna­
tionallaw enforcement community 
faces two formidable obstacles 
when developing prosecutable 
cases against criminal enterprises 
with tentacles that extend through­
out the world. First, evidence ad­
missible in one country may be sup­
pressed in another with more 
restrictive procedural standards. 
Second, the doctrine of sovereignty, 
or self-government within national 
boundaries, limits the ability of law 

cers in one 
country to in­
vestigate and 

of the United 
States that af­

fect the global 
approach to transna­

........ ---..... ~tional crime. Of particular interest 
prosecute criminal activities that 
extend into another. 

Because of the enormous dam­
age caused by international crime 
cartels, however, legal systems 
throughout the world are changing 
to facilitate the international efforts 
of police agencies. This article pro­
vides an overview of recent changes 
in the caselaw, statutes, and treaties 

are the following developments: In­
creased attention by the U.S. judi­
cial system to the application of 
constitutional standards to evidence 
from foreign sources, the passage of 
statl~tes that provide U.S. courts 
with jurisdiction to try crimes that 

. occur beyond U.S. boundaries, and 
treaties that clarify the ability of 
some police agencies to assist their 
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foreign counterparts in investiga­
tions, searches, and seizures. 

APPLYING THE BILL OF 
RIGHTS TO FOREIGN 
INVESTIGATIONS 

Searches and Seizures 
The fourth amendment of the 

U.S. Constitution requires law en­
forcement officers in the United 
States to conduct searches and sei­
zures in a "reasonable"2 manner. 
The U.S. Supreme Court has held 
that as a general rule, a reasonable 
search is one conducted with a 
search warrant requiring ajudicially 
approved showing of probable 
cause and limitations on the scope 
of the search.3 In addition, the Court 
recognized a number of exceptions 
to the warrant requirement as rea­
sonable, namely, emergency 
searches, searches based on consent, 
the motor vehicle exception, and 
search incident to arrest.4 

As a deterrent to unreasonable 
searches by police officers, the 
Court adopted the exclusionary 
rule, which requires the suppres~ion 
of evidence derived from investIga­
tions that violate the Constitution.5 

Because police in foreign countries 
are generally unaware of the proce­
dural standards of the American ju­
dicial system, the danger exists that 
under certain circumstances, evi­
dence collected by foreign police 
will be suppressed in this country. 

In many instances, however, the 
exclusionary rule does not apply to 
searches and seizures conducted in 
foreign countries. Because the Bill 
of Rights has been interpreted as 
applying only to the actions of the 
U.S. Government and its employ­
ees,6 evidence independently ac-

quired by foreign police for their 
own purposes is admissible in U.S. 
courts, despite the fact that such 
evidence, if seized in the same man­
ner by American police, would be 
excluded as violative of the fourth 
amendment.7 

This rule applies even when the 
evidence is seized from American 
citizens.8 An exception to this rule, 
though infrequently applied, occurs 
when the behavior of the investigat­
ing officers is so inhumane or outra­
geous that a court, .e~e:~ising its 
supervisory responSIbIlIties, sup­
presses evidence obtained pursuant 
to the offending action.9 

Another exception to the gen­
eral rule of admissibility of evi­
dence located by foreign police oc­
curs when there is substantial 
participation in the search by U.S. 
law enforcement agents, thereby 
converting the investigation into a 
joint venture implicating the fourth 
amendment and the exclusionary 
rule. JO Recently, however, the Su­
preme Court limited this exception 
by determining that the fourth 
amendment does not apply to the 
search and seizure by U.S. authori­
ties of property owned by a nonresi­
dent alien and located in a foreign 
country. 

In United States v. Verdugo­
Urquidez, II Verdugo-Urquidez, a 
Mexican national suspected of the 
torture-murder of an undercover 
DBA agent, became a fugitive after 
being charged by the DBA with ~ 
merous drug violations in ftr"e 
United States. Based on the out­
standing American warrant, 
Verdugo-Urquidez was atTested in 
Mexico by the Mexican Federal Ju­
dicial Police (MFJP) and remanded 
to U.S. marshals at the California 

Special Agent Andersen is Chief of the 
Legal Research Unit, Legal Counsel 

Division, at FBI Headquarters. 

border. The next day, the Director of 
the MFJP, at the request of DBA 
agents, authorized a warrantless 
search of Verdugo's two residences 
in Mexico. During the searches, 
conducted by both MFJP officers 
and DBA agents, one of the DBA 
agents found and seized documents 
allegedly reflecting the volume of 
marijuana smuggled into the United 
States by Verdugo's organization. 

Because the searches, which 
were unrelated to any contemplated 
Mexican prosecution, were initiated 
and participated in by DBA agents 
(who also took custody of the evi­
dence), the lower COutts found that 
the participation of the DBA agents 
was substantial enough to make the 
searches joint ventures subject to 
the strictures of the fourth amend­
ment. Holding that a warrant was 
required to ensure reasonableness in 
the search of the Mexican premises 
of Verdugo-Urdquidez, the lower 
courts suppressed the evidence. 

The Supreme Court reversed, 
and in a plurality opinion, con-
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cluded that the use of the words "the 
people" in the fourth amendment 
was intended as a term of art refer­
ring to a class of persons who are 
part of a national community or who 
have otherwise developed sufficient 
connection with the United States to 
be considered part of that commu­
nity.l2 Therefore, the Court rea­
soned that the protections of the 
fourth amendment were not in­
tended by the framers of the Consti­
tution to apply to US. Gov­
ernment action against 
foreign nationals on for­
eign soil. l3 

It is important to 
note, however, that the 
Verdugo-Urquidez de­
cision does not ad­
dress the fourth 
amendment rights 
of foreign nation­
als or aliens sub­
ject to search 
and seizure by 
law enforcement 
officials within the 
United States. In general, after an 
alien lawfully enters and resides in 
the United States, "he becomes in­
vested with the rights guaranteed by 
the Constitution to all people within 
... the borders [of the United 
States]."14 

The fourth amendment applica­
tion to illegal aliens is less clear. 
While illegal aliens are protected by 
the Equal Protection Clause of the 
U.S. Constitution,15 neither the 
fourth amendment nor the exclu­
sionary rule apply in a civil deporta­
tion hearing. l6 However, without 
deciding the issue, the Supreme 
Court has implied that once an iUe-

gal alien voluntarily enters the 
United States and "accepts some 
societal obligations,"17 fourth 
amendment protections extend to 
criminal prosecutions. 

At the same time, Verdugo­
Urdquidez does not alter the ap­
plicability of fourth amend­
ment protections for U.S. 
citizens in foreign countries 
with respect to searches and sei­
____ zures by U.S. officials. 

The US. Government, 
whether it acts at 
home or abroad, is 
subject to the limita­

tions placed on its 
power by the 
Bill of Rights as 
far as its rela­

tionship with 
its own citi­
zens is con-

cerned. 18 There­
fore, U.S. agents, who 
participate to a substantial 

degree in a search or seizure 
of a U.S. citizen with foreign police 
in a foreign country, must comply 
with the U.S. Constitution or risk 
exclusion of any evidence obtained 
thereby in American courts. 

Interrogation 
The Supreme Court has not 

clearly addressed the issue of 
whether US. officials interrogating 
foreign nationals outside the United 
States must comply with the U.S. 
Constitution's fifth amendment 
protection against self-incrimina­
tion. This protection requires that all 
confessions must be voluntary and 
that custodial interrogations must 
be preceded by constitutional warn-

ings in accordance with Miranda v. 
Arizona. 19 

Several years ago, the Supreme 
Court rejected the claim that aliens 
are entitled to fifth amendment pro­
tections outside the United States.20 

The Court in Verdugo-Urquidez, 
however, observes that the "privi­
lege against self-incrimination 
guaranteed by the Fifth Amendment 
is a fundamental trial right of crimi­
nal defendants"21 as opposed to a 
fourth amendment violation that is 
" 'fully accomplished' at the time of 
the unreasonable intrusion."22 

A lower Federal court has taken 
this reasoning a step further: 

"[I]t is not until the statement 
is received in evidence that the 
violation of the Fifth Amend­
ment becomes complete. For 
this reason we believe that if 
the statement is not voluntarily 
given-whether given to a 
United States or foreign 
officer-the defendant has 
been compelled to be a witness 
against himself when the 
statement is admitted."23 

Foreign officials certainly cannot be 
required to adopt the criminal proce­
dure of the United States during the 
questioning of suspects. However, 
in the absence of succinct judicial 
guidance concerning the extraterri­
torial application of the Bill of 
Rights during interrogations con­
ducted by US. officials abroad, it 
would seem prudent to consider the 
protection against self-incrimina­
tion as a necessary constitutional 
principle whenever confessions in­
tended for prosecutions in the 
United States are sought. 
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u.s. STATUTES THAT 
PROVIDE 
EXTRATERRITORIAL 
JURISDICTION 

The traditional limitations24 on 
a sovereign state to assign criminal 
liability to conduct committed out­
side its territorial jurisdiction has 
undergone dramatic changes in the 
United States. In his dissenting 
opinion to Verdugo, Justice 
Brennan cautioned that "[f]oreign 
nationals must now take care not to 
violate our drug laws, our anti­
trust laws, our securities laws, and a 
host of other federal criminal 
statutes .... " 25 

Congress enhanced the exl:rater­
ritorial subject matter jurisdiction of 
U.S. courts through the passage of a 
wide variety of statutes.26 The fol­
lowing are among those that appear 
most useful to the international law 
enforcement community: 

• Subchapter II, entitled "Import 
and Export," of the Controlled 
Substances Act (Title 21, U.S. 
Code) regulates the methods 
by which controlled sub­
stances enter and leave the 
United States. Of particular 
interest is §959, which is 
intended to permit extraterrito­
rial application of laws pro­
scribing the distribution or 
manufacture of controlled 
substances outside the United 
States intended for importation 
to the United States. Section 
959(b) reaches any person 
aboard an American aircraft 
anywhere in the world who 
possesses a controlled sub­
stance with intent to distribute. 
According to the statute, "any 

" 

person who violates this 
section shall be tried in the 
United States district court at 
the point of entry where such 
person enters the United 
States, or in the United States 
District Court for the District 
of Columbia." 

In many instances ... the 
exclusionary rule does 
not apply to searches 

and seizures 
conducted in foreign 

countries. 

" 
• Title 18 of the U.S. Code 

provides American courts with 
jurisdiction to try cases 
involving several types of 
violent acts occurring outside 
the United States. This 
provision covers crimes falling 
within the special maritime 
and telTitorial jurisdiction of 
the United States, including 
any place "outside the jurisdic­
tion of any nation with respect 
to an offense by or against a 
national of the United States." 
(§7[7]); crimes aboard aircraft 
(§32); murder or attempted 
murder of certain Federal 
employees (§ 1114); kidnaping 
of certain Federal employees 
or "internationally protected" 
persons (§1201); hostage 
taking outside the United 
States when either the hostage 

or the hostage taker is a U.S. 
national (§ 1203); terrorist acts 
against U.S. nationals (§2331). 

• Federal conspiracy statutes 
may often allow prosecution of 
foreign nationals who have 
engaged in a conspiracy 
outside the United StatesY 
One of the best methods of com-

bating large-scale international 
crime, however, is through the sei­
zure and forfeiture of assets associ­
ated with illegal activity. Among 
the most effecti ve statutes providing 
for the forfeiture of assets in the 
United States are those associated 
with drug violations28 and money 
laundering.29 

Although the U.S. Government 
cannot lawfully seize assets located 
within the territorial borders of 
other countries, foreign criminals 
often attempt to hide illegally 
gain~d profits from the authorities 
of their countries by transferring 
funds to the United States. To attack 
this problem, Congress enacted 18 
U.S.C. §981(a)(l)(B), which per­
mits the forfeiture of assets located 
inside the United States that are de­
rived from drug trafficking abroad. 

This section does not require a 
violation of U.S. law and permits 
the civil fOlfeiture of any property, 
real or personal, within the jurisdic­
tion of the United States. The prop-

. erty forfeited must be derived from 
or traceable to any proceeds ob­
tained directly or indirectly from an 
offense against a foreign nation in­
volving the manufacture, importa­
tion, sale, or distribution of a con­
trolled substance for which the 
offense is punishable by death or 
imprisonment exceeding 1 year. 
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In an effort to encourage inter­
national cooperation, Congress en­
acted several Federal statutes that 
permit the sharing of the proceeds of 
U.S. forfeiture actions with coun­
tries that facilitate the seizure of 
those assets under U.S. law.30 The 
sharing process requires recognition 
by the Federal prosecutor and inves­
tigative agency that the foreign 
country's involvement was of mate­
rial assistance. The Asset Forfeiture 
Office and the Office of Interna­
tional Affairs, U.S. Department of 
Justice, coordinate international 
forfei ture-sharing agreements, 
which require approval by the U.S. 
Attorney General and the Depart­
ment of State. 

INTERNATIONAL 
COOPERATION 

The doctrine of sovereignty 
generally prevents police officers 
of one country from conducting in­
vestigations in another. In fact, un­
authorized overseas investigations 
can result in denial of access to the 
evidence, diplomatic protest, or 
even the arrest of the visiting agent. 
Fortunately, a number of formal and 
informal methods have been devel­
oped for criminal investigators to 
obtain assistance from their col­
leagues in other countries. 

Informal Assistance 
Many Federal agencies have 

representatives-FBI legal attaches 
(Legats) and DEA country attaches, 
for instance-stationed in Ameri­
can embassies abroad for the pur­
pose of maintaining liaison with for­
eign police. While such personnel 
have no investigative jurisdiction in 
their host countries, they often fa-

cilitate international cooperation by 
requesting certain types of assist­
ance from foreign authorities, as 
well as accommodating requests for 
investigation in the United States by 
Federal agencies,3l 

Examples of frequently re­
quested assistance coordinated 
through Legats32 are name checks in 
investigative files, name and finger­
print searches in the files of the 
FBI's Identification Division, inter­
views with witnesses, and determi­
nation of the location of suspects or 
assets. Informal requests for assist­
ance have the advantage of being 
more expeditious and flexible than 
formal channels, but they have im­
portant limitatations. 

For instance, matters occurring 
before the grandjury, because of the 
secret nature of Federal grand jury 
proceedings,33 and interceptions of 

" Congress enhanced 
the extraterritorial 

subject matter 
jurisdiction of U.S. 
courts through the 
passage of a wide 
variety of statutes. 

" wire, oral, and electronic communi­
cations under the provisions of the 
Electronic Communications Pri­
vacy Act34 cannot be furnished to 
foreign police without a court order. 
As a general rule, testimony or evi­
dence that must be compelled by 

subpoena or court order cannot 
usually be obtained through 
interagency liaison. 

Formal Channels of Assistance 
Assistance to foreign countries 

that requires compulsory measures 
or intervention by the judiciary will 
necessitate the use of formal chan­
nels of legal assistance-letters 
rogatory, requests under treaties, 
and requests for compliance under 
specific executive agreements. Ex­
amples of assistance requiring for­
mal requests are the transmittal of 
certain types of business docu­
ments, such as bank or telephone 
records; executing a search or arrest 
warrant; freezing assets; and com­
pelling testimony. 

Letters rogatory35 are written 
requests to the judiciary of another 
country for the performance of offi­
cial acts. Such requests not only 
involve the cooperation of judges or 
magistrates but also require ap­
proval by the Office ofInternational 
Affairs at the U.S. Department of 
Justice and the Department of State, 
as well as their foreign counterparts. 
Because a letter rogatory involves 
diplomatic channels, the procedure 
often results in a slower response 
than desired by police agencies con­
ducting criminal investigations. 

Fortunately, a number of coun­
tries have entered into treaties or 
executive agreements with the 
United States for the purpose of de­
fining and expediting the obligation 
to provide reciprocating assistance. 
Perhaps the most promising of these 
agreements are mutual legal assist­
ance treaties (MLATs),36 which per­
mit prosecutors to expedite interna­
tional cooperation by eliminating 



many of the time-consuming diplo­
matic requirements of letters 
rogatory. 

Another important step toward 
reconciling the diversity of legal 
systems of the international com­
munity was the United Nations 
Convention Against the Illicit Traf­
fic in Narcotic Drugs and Psycho­
tropic Substances, or the "Vienna 
Convention," in which 40 signatory 
countries agreed to adopt an interna­
tional stance with respect to drug 
trafficking, money laundering, and 
forfeiture. In addition, several ex­
ecutive agreements covering 
ground rules for multinational drug 
forfeitures and asset sharing have 
been established to promote effec­
tive law enforcement by the United 
States in conjunction with specific 
countries.37 

Extraditions 
The removal of a person from 

one country to another for trial or 
punishment is governed by treaty 
and usually requires formal process­
ing through diplomatic channels. 
For a number of reasons, many in­
ternational fugitives avoid extradi­
tion. The United States, for in­
stance, lacks extradition treaties 
with about one-third of the nations 
of the world.38 Procedures for extra­
dition are complex, vary from coun­
try to country, and are subject to a 
number of defenses.39 Additionally, 
in the event that the fugitive is at 
large during the time-consuming 
negotiations for extradition, it will 
become necessary to request a pro­
visional arrest warrant in order to 
secure the suspect until rendition is 
accomplished.40 

Occasionally, efforts are made 
to circumvent obstacles to extra-

dition by unilateral actions, such as 
ruses to lure the fugitive to the pros­
ecuting country or arranging for the 
deportation of the suspect either to 
the United States or to a country 
from which extradition is more 
feasible. 

More drastic measures, how­
ever, may backfire. Some Federal 
courts41 recently decided that they 
lacked jurisdiction to try 
individuals abducted from 
Mexico by U.S. authori­
ties in violation of the ex­
tradition treaty in force 
between the United 
States and Mexico.42 

CONCLUSION 
The urgency 

to respond to 
transnational 
crime has cre­
ated pressure to 
balance the doc­
trine of sovereignty 
with the need for the international 
law enforcement community to in­
teract and cooperate. However, it is 
important to plan the international 
approach to global criminal activity 
very carefully. 

One of the first considerations 
should be the admissibility of evi­
dence in the forum of prosecution. 
The fourth amendmen't is not impli­
cated during searches and seizures 
by foreign officers actine 'ldepend­
ently with respect to U.S. citizens or 
foreign nationals. However, when 
U.S. authorities are invited to par­
ticipate in searches and seizures 
abroad, the fourth amendment will 
apply to U.S. citizens (and possibly 
others who have a significant rela­
tionship to the United States), but 
not to foreign nationals. In addition, 

, 

it is likely that courts will refuse to 
admit statements that were involun­
tarily made, whether by a U.S. citi­
zen or foreign national. 

A wide range of statutes now 
provide U.S. courts with juris­
diction over illegal activities that 
take place outside U.S. borders 
and territories. U.S. courts can try 

these cases, however, 
only when there is per­
sonal jurisdiction of the 
defendant, that is, 
when the defendant is 

physically present in 
the courtroom. In 
the event the de­
fendant must be 
brought to trial 
in the United 
States from an-

other country, the 
international law enforce­
ment community must seek 

mutually acceptable means 
for securing the rendition of the de­
fendant to the forum of prosecution. 
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