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REPORT OF THE
UNITED STATES COURT OF MILITARY APPEALS
October 1, 1990 to September 30, 1991

The Judges of the United States Court of Military Appeals
submit their fiscal year 1991 report on the administration of the
Court and military justice to the Committees on Armed Services of
the United States Senate and House of Representatives and to the
Secretaries of Defense, Transportation, Army, Navy, and Air Force
in accordance with Article 146, Uniform Code of Military Justice,
10 USC § 946,

THE BUSINESS OF THE COURT

The Defense Authorization Act of 1990, Public Law Number 101-
189, 103 Statutes 1570 (1989), increased the membership of the
United States Court of Military Appeals from three to five judges
effective October 1, 1990. However, as a result of existing vacancies
the Court functioned during the entire fiscal year 1991 with only
three judges (Chief Judge Sullivan, Judge Cox, and Senior Judge
Everett). Notwithstanding the fact that there were three vacancies
on the Court, the Court was able to conduct business and to main-
tain a steady flow of cases throughout the current fiscal year. This
workflow is reflected by the fact that the number of cases on the
Court’s Petition Docket at the end of fiscal year 1991, increased by
only 13 cases over the number of cases pending at the end of fiscal
year 1990. (See Appendix A.) The number of cases pending on the
Master Docket decreased by 3 cases during the same period. (See
Appendix B.) This slight decrease resulted from an increase in the
number of oral arguments from 100 to 112 and an increase from
105 to 125 opinions issued by the Court during fiscal year 1991 as
compared with fiscal year 1990. (See Appendices C and D.)?

The overall case processing times remained fairly constant from
fiscal year 1990 to fiscal year 1991. While the average number of
days between the filing of a petition with the Court and the grant
of such petition was reduced from 117 days to 96 days, the average

1 Although not part of the business of the Court, it is noted that during fiscal year
1991 the Court was notified that petitions for writ of certiorari were filed with the
Supreme Court of the United States in 24 Master Docket cases in which the Court
took final action.




period from the grant to oral argument increased from 131 days to
143 days. (See Appendices E and F.) This latter processing time in-
crease reflects the complicated nature of cases which received full
consideration by the Court during this fiscal year. The average
number of days between oral argument and issuance of a final de-
cision was reduced from 148 days to 141 days; but the total average
processing time of cases which received plenary consideration from
the initial filing of a petition on the Petition Docket and a final
decision on the Master Docket increased from 269 days to 324 days.
(See Appendices G and H.) This increase is attributed to the final
resolution of a number of older cases during the 1991 term of Court
which were filed during the early part of the preceding fiscal year.
In addition, these processing times include a 70-day period allocat-
ed for counsel to file pleadings. Thus, as the normal briefing cycle
on the Master Docket for a granted petition includes an additional
70 days, the overall average processing periods noted above are sig-
nificantly lower than the total periods indicated in the respective
appendices. For cases involving a denial or a dismissal of a petition
for grant of review on the Petition Docket, the average processing
period of 57 days remained constant from fiscal year 1990 to fiscal
year 1991. (See Appendix H). The overall combined average proc-
essing time from filing to final decision for the Petition and Master
Dockets taken together was 82 days for fiscal year 1991. (See Ap-
pendix 1) The total number of petitions filed with the Court in
fiscal year 1991 was 1813. (See Appendix J.)

Again during this fiscal year, the Chief Justice of the United
States, acting under authority of an amendment to the Uniform
Code of Military Justice, designated a Judge of the United States
Court of Appeals for the Fourth Circuit to sit in place of a Judge of
the United States Court of Military Appeals who had recused him-
self from hearing and deciding a particular case.

During fiscal year 1991 the Court admitted 672 attorneys to prac-
tice before its Bar, bringing the cumulative total of admissions
before the Bar of the Court to 28,257.

PUBLIC AWARENESS PROJECT
(Project Outreach)

Consistent with its practice established in 1988, the Court sched-
uled several special sessions and heard oral arguments in selected
cases outside its permanent courthouse in Washington, D.C, as
part of its “Project Outreach,” a public awareness project which
demonstrates not only the operation of a Federal appellate court
but also the effectiveness and quality of the criminal justice system
of the Armed Services of the United States. Appellate hearings
were conducted, without objection of the parties, at the United
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States Military Academy, West Point, New York; the United States
Coast Guard Academy, New London, Connecticut; the Washington
and Lee University School of Law, Lexington, Virginia; and the
United States Air Force Academy, Colorado Springs, Colorado.
Such off-site hearings are similar to the well-established practice of
the United Court of Appeals for the Eighth Circuit which holds
hearings at various law schools within its circuit. They have pro-
moted an increased public awareness of the fundamental fairness
of the military justice system and the role of the Court in the over-
all administration of military justice throughout the world. The
Court hopes that the thousands of students, servicepersons, mili-
tary and civilian attorneys, and members of the American public
who attend these hearings will realize that America is a democracy
that can maintain an Armed Force instilled with the appropriate
discipline to make it a world power and yet afford that Armed
Force a fair and impartial justice system which provides the full
protection of the Constitution of the United States and Federal law
to its members.

JUDICIAL ViSITATIONS

During fiscal year 1991, the Judges of the Court, consistent with
past practice and their ethical responsibility to improve the mili-
tary justice system, participated in professional training programs
for military and civilian lawyers, spoke to professional groups of
judges and lawyers, and visited staff judge advocates and com-
manders at various military installations throughout the world.

VISIT OF CHIEF JUSTICE OF THE UNITED STATES

On December 18, 1990, the Chief Justice of the United States, the
Honorable William H. Rehnquist, visited the Court for the first
time in its history and met with the Judges and Staff of the Court
concerning matters relating to the judicial administration of the
military justice system under the Uniform Code of Military Justice.
(See Appendices K and L.)

THE JUDICIAL CONFERENCE

On May 2-3 1991, the Court held its annual Judicial Conference
at the George Washington University Marvin Center, with the co-
operation of the Military Law Institute, George Washington Uni-
versity, the Judge Advocates Association, and the Federal Bar As-
sociation. This annual professional event, named this year as the
Judicial Conference of the United States Court of Military Appeals,
was formerly entitled the Homer Ferguson Conference and has
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been sponsored by the Court for the past 15 years. It was this year
redesignated to formally reflect its evolution into a judicial confer-
ence. The Court has continued to recognize the enormous contribu-
tion of Judge Homer Ferguson to military justice by holding this
annual professional educational program in memory of his service
on the Court. As with its predecessor, the Judicial Conference was
certified for credit to meet the continuing legal education require-
ments of various State Bars throughout the United States in order
to assist both military and civilian practitioners in maintaining
those professional skills necessary to practice before trial and ap-
pellate courts.

The speakers for this year's Judicial Conference included the
Honorable C. Boyden Gray, Counsel to the President of the United
States; the Honorable William C. Bryson, Deputy Solicitor General
of the United States; Professor Sara Sun Beale, Duke Law School;
the Honorable Julie Carnes, United States Sentencing Commission;
Dr. Jonathan Lurie, Historian to the United States Court of Mili-
tary Appeals and Professor of History, Rutgers University; the
Honorable Frank Q. Nebeker, Chief Judge, United States Court of
Veterans Appeals; Thomas S. Markiewicz, Chief, Clemency, Correc-
tions and Officer Review Division, Office of the Judge Advocate
General, United States Air Force; James E. Coleman, Jr., Esquire;
Joseph W. (Wayne) Kastl, Esquire, Retired Senior Judge, United
States Air Force Court of Military Review; Colonel Fred K. Green,
Legal and Legislative Counsel to the Chairman, Joint Chiefs of
Staff; and the Honorable Eugene R. Sullivan, Chief Judge, United
States Court of Military Appeals.

In addition, Major General William Berkman, Military Executive
of the Reserve Forces Policy Board, Office of the Secretary of De-
fense, chaired a panel discussion on “Judge Advocates and Oper-
ation Desert Storm” with panelists Rear Admiral John E. Gordon,
The Judge Advocate General, United States Navy; Major General
David C. Morehouse, The Judge Advocate General, United States
Air Force; Major General John L. Fugh, The Acting Judge Advo-
cate General, United States Army, and Brigadier General Gerald
L. Miller, Director, Judge Advocate Division, United States Marine
Corps. The Honorable Walter T. Cox, III, Judge, United States
Court of Military Appeals, moderated a panel discussion on ‘“Ethics
and the Law—Is There a Difference?’ with panelists Colonel Eileen
Albertson, Judge, United States Navy-Marine Corps Court of Mili-
tary Review; the Honorable Royce C. Lamberth, Judge, United
States District Court, District of Columbia; Rear Admiral James L.
Hoffman, Jr., JAGC, United States Navy (Ret.); and Captain Robert
Jay Reining, United States Coast Guard, Chief, Legal Division,
Maintenance and Logistics Command, Atlantic. Another panel dis-
cussion on “Evidence Update Under the Military Rules of Evi-




dence” was moderated by the Honorable Robinson O. Everett,
Senior Judge, United States Court of Military Appeals, with panel-
ists Professor Stephen A. Saltzburg, Professor of Law, National
Law Center, George Washington University; Colone! Lee D. Schin-
asi, Judge Advocate General’s Corps, United States Army; and Pro-
fessor David A. Schlueter, Professor of Law, St. Mary's University
Law School. A series of seminars was alsc conducted under the
overall direction of Captain Kent Willever, Chief Judge, United
States Navy-Marine Corps Court of Military Review, assisted by
Colonel Patrick B. O’Brien, Chief Judge, United States Air Force
Court of Military Review; the Honorable Joseph H. Baum, Chief
Judge, United States Coast Guard Court of Military Review; Cap-
tain Robert H. McLeran, Military Justice Project Manager, Office
of the Judge Advocate General, United States Navy; and Colonel
William 8. Fulton, Jr. (Ret.), Clerk of Court, United States Army
Court of Military Review.

Another seminar was moderated by Colonel Charles H. Mitchell,
Judge, United States Navy-Marine Corps Court of Military Review,
with participation by Colonel Leroy F. Foreman, Senior Judge,
United States Army Court of Military Review; Captain James A.
Freyer, Judge, United States Navy-Marine Corps Court of Military
Review; Colonel Howard C. Eggers, Chief Judge, United States
Army Trial Judiciary; Lieutenant Colonel John Murdock, Judge,
United States Air Force Court of Military Review; and the Honora-
ble Alfred F. Bridgeman, Jr., Judge, United States Coast Guard
Court of Military Review.

The invocation was offered by Rear Admiral Donald Muchow,
Chief of Chaplains of the United States Navy, and the conference
opened with welcoming remarks by the Honorable Eugene R. Sulli-
van, Chief Judge, United States Court of Military Appeals, on
behalf of the Court; Colonel Walter L. Lewis, USAF (Ret.), on
behalf of the Military Law Institute; Dean John Jenkins, Associate
Dean for External Affairs, on behalf of the Natianal Law Center,
George Washington University; and Lieutenant Colonel Thomas J.
Fiscus, USAF, on behalf of the Judge Advocates Association.

The Judicial Conference was attended by numerous military and
civilian lawyers as well as judges of the Courts of Military Review,
legal scholars and commentators in the field of military justice. It
was also videotaped and made available for educational viewing by
many others interested in the administration of military justice
throughout the world.




SIGNIFICANT DECISIONS AFFECTING THE
ADMINISTRATION OF MILITARY JUSTICE WITHIN THE
ARMED FORCES 2

Capital Punishment

In United States v. Curtis, 32 MJ 252 (CMA 1991), the Court
upheld the standards for imposing capital punishment as set forth
in Rule 1004, Rules for Courts-Martial (RCM), Manual for Courts-
Martial, United States, 1984. The Court rejected a defense argu-
ment that the promulgation of these standards by the President of
the United States constituted an impermissible extension of presi-
dential power and that such standards were unconstitutional on
their face. The Court observed that the aggravating factors were
not elements of the offense; that the history of the Uniform Code of
Military Justice reflected that Congress had been willing to allow
the President to play a major role in determining permissible pun-
ishment; and that Congress had by implication delegated the au-
thority to the President, as Congress had recently specifically au-
thorized the President to prescribe aggravating factors to deter-
mine whether capital punishment should be imposed for the of-
fense of espionage under Article 106(a), UCMJ, 10 USC § 906(a).
The Court also rejected a defense argument that a panel of 12
court members was required, observing that such members were
chosen under the criteria set forth in Article 25, UCMJ, 10 USC
§ 825; that the decision on imposition of the death penalty must be
unanimous; that the military judge could recommend commuta-
tion; that the convening authority could commute the punishment;
and that a Court of Military Review, which is composed of trained
appellate military judges, must thoroughly review the law and
facts of the case and the appropriateness of the sentence. Indeed,
the Court observed that RCM 1004 went further than most state
statutes in providing safeguards in a captial punishment case.

Additional issues raised in this same captial case were addressed
by the Court in a subsequent opinion after hearing oral argument
on these issues. United States v. Curtis, 33 MJ 101 (CMA 1991).
Therein the Court rejected the defense argument that the trial
counsel’s challenge of a black court member violated the require-
ments of Batson v. Kentucky, 476 U.S. 79 (1986), and applied the
standard of review set forth in Hernandez v. New York, 111 S. Ct.
1859 (1991). The Court observed that the trial counsel’s asserted

2 This section of the Court’s annnal report is yrepared solely as an informational
tool by the Staff of the Court. It is nicluded for the convenience of the reader to
assist in easily locating cases of particular interest during the term. The case sum-
maries are not of precedential value and should not be cited in briefs filed with the
Court.
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reason that he challenged the court member because the member
responded that the trial would be ‘“‘a learning experience” did not
violate Batson as the stated reason, and did not appear to be a pre-
text for some concealed racial motive. Additionally, the Court held
that the challenge of another court member who stated that his re-
ligious belief would make “it extremely difficult” to vote for a
death sentence was in accord with Supreme Court precedents. The
Court did hold, ho'vever, that the potential double counting of ag-
gravating factors should be considered by the United States Navy-
Marine Corps Court of Military Review to determine whether the
double counting had any effect on the sentence. Additionally, in re-
manding the case the Court indicated that the Court of Military
Review should also undertake a proporticnality review of death
sentences imposed in other cases.

Article 31 Rights

The Court ruled in United States v. Moore, 32 MdJ 56 (CMA 1991),
that an accused’s pretrial statement to a nurse when he com-
plained of depression, immediately after observing the video deposi-
tion of his stepdaughter upon whom he had been accused of com-
mitting indecent acts, was clearly given for medical purposes and
that the nurse’s questions to him about suspected sexual abuse of
his stepdaughter were clearly outside the scope of Article 31 protec-
tions. In United States v. Phillips, 32 MJ 76 (CMA 1991), the Court
held that the standard in determining the voluntariness of a subse-
quent confession that had been preceded by an involuntary confes-
sion, where such involuntariness resulted only from a failure to
properly warn the accused of his panoply of rights to silence and
counsel, should be a determination of voluntariness in light of the
totality of the circumstances. The Court distinguished this case
from one where an earlier confession was involuntary because it
was obtained through actual coercion, duress or inducement, there-
by rendering a subsequent confession presumptively tainted as a
product of the first confession. The Court ruled that the Supreme
Court standard in Oregon v. Elstad, 470 U.S. 298 (1985), was appli-
cable to the provisions of Article 31, UCMJ, 10 USC § 831, and that
the Government must prove the voluntariness of the confession by
a preponderance of the evidence, as required by Mil.R.Evid.
304(e)(1).

Classified Information

In United States v. Pruner, 33 MdJ 272 (CMA 1991), the Court re-
jected a defense argument that an appellate court should order cer-
tain classified information in the Government’s possession to be de-

classified and held that a defense request for such an order was
premature on the basis that, under Mil.R.Evid. 505 (f) and (g), such
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request should first be presented to the trial judge for resolution.
In addition, the Court rejected a defense argument that an obliga-

tion imposed on the accused’s civilian defense counsel to provide

minimal information to process the latter’s security clearance vio-
lated the counsel’s right to privacy. Thus, the Court held that a de-
fense request for an order allowing the accused to reveal classified
information to his civilian defense counsel who had not yet been
granted the proper security clearance was properly denied. The
Court chserved that the regulatory requirements for processing a
security clearance for civilian counsel were streamlined and were
minimal in nature. Additionally, the Court rejected the defense ar-
gument that United States v. Nichols, 8 USCMA 119, 23 CMR 343
(1957), required a contrary conclusion and ruled that the holding in
Nichols was not as broad as urged by the defense and that in Nich-
ols, unlike Pruner, the convening authority had refused to initiate
a security clearance for the defense counsel.

Right to Counsel

Concerning the obligation of military police investigators to
notify a military suspect’s Dutch counsel of an investigation and
interview of this suspect, the Court held in United States v. Hino-
Josa, 33 MJ 353 (CMA 1991), that such investigators did not violate
the military suspect’s rights by questioning him without first noti-
fying the Dutch counsel. The Court held that since the accused’s
earlier request to Dutch police for a Dutch lawyer in connection
with an on-going local drug investigation may well have indicated
only his discomfort in dealing with a foreign law enforcement
system, the subsequent interview of the accused by an Army inves-
tigator who was aware of the earlier contact between the accused
and his Dutch lawyer did not violate the accused’s rights since this
second interview was preceded by full rights advisement. The Court
rejected the accused’s claim that Minnick v. Mississippi, 111 S.Ct.
486 (1990), required a contrary holding, and ruled that nothing in
Minnick was inconsistent with the Court’s earlier decision in
United States v. Coleman, 26 MJ 451 (CMA 1988), on which the in-
stant case was based.

A question concerning defense counsel’s ethical obligation to vol-
untarily disclose the existence of evidence potentially damaging to
his client was resolved in United States v. Rhea, 33 MJ 413 (CMA
1991). The Court ruled in this case that where the client gave tan-
gible items to his defense counsel which counsel later realized con-
stituted evidence potentially damaging to the client, such counsel
acted properly and within his ethical obligations by voluntarily dis-
closing the existence of such evidence to the trial judge and later,
pursuant to a court order after an ex parte hearing on the matter,
delivering such evidence to the prosecution. Indeed, the Court ob-




served that the defense counsel and the military judge acted with
laudable sensitivity and responsibility to ensure that all lawful
means of protecting the accused’s interests were followed. This
holding was predicated on the fact that the delivery of tangible evi-
dence to a defense lawyer did not constitute a confidential commu-
nication between client and lawyer under Mil.R.Evid. 502(a).

Jurisdiction

In United States v. Ernest, 32 MJ 135 (CMA 1991), the Court ad-
dressed an issue concerning court-martial jurisdiction to try a
member of the Reserves, and held that the accused’s argument
that he could not be tried by court-martial because he was not
called to active duty in accord with Air Force directives was with-
out merit. The Court noted that the accused—an Air Force Reserve
officer—was apprehended while on active duty and, thus, jurisdic-
tion continued even if his orders to active duty had expired. Addi-
tionally, the Court observed that the accused waived any irregular-
ities in his call to active duty in light of his repeated failures to
protest such irregularities and his voluntary acceptance of active
duty.

Mental Competency

In Short v. Chambers, 33 MJ 49 (CMA 1991), the Court resolved a
question concerning the requirements for the transfer of a military
accused to a federal civilian facility for mental evaluation. The
Court held that the convening authority did not abuse his discre-
tion by transferring the accused, who had been ruled mentally in-
competent to stand trial, to a federal correctional institution for
treatment and consultation, noting that the accused had been af-
forded a hearing under the provisions of Article 89(a), UCMJ, 10
USC § 839(a), with a presiding military judge, an opportunity to be
heard, legal representation, and notice that he would be trans-
ferred to a mental health facility if he were found to be incompe-
tent to stand trial. Thus, the Court held that the pretrial proce-
dures afforded a military accused complied fully with the constitu-

tional safeguards of due process enunciated in Vitek v. Jones, 445
U.S. 480 (1980).

Uncharged Misconduct Evidence

. 'The issue of whether uncharged misconduct could be admitted
under Mil.R.Evid. 404(b) against a military accused was addressed
by the Court in United States v. Jones, 32 MJ 155 (CMA 1991).
Therein the Court ruled that where the identity of the accused
became an issue, evidence of prior drug sales at a particular loca-
tion under similar circumstances was properly admitted under the
rule.



Increasing Adjudged Sentence

Addressing the question of whether court members may, after
adjournment, be reconvened to reconsider a sentence under the
provisions of Rule for Courts-Martial (RCM) 1107(b), the Court held
in United States v. Baker, 32 MJ 290 (CMA 1991), that the mem-
bers under such circumstances could not increase the severity of a
previously announced sentence which was lawful on its face. The
Court rejected a broader interpretation urged by the Government
on the basis of Congressional concern for the appearance of com-
mand influence. Citing Article 37(a), UCMJ, 10 USC § 837(a), the
Court held that such concern would be best served by a more limit-
ed construction of such provisiens. The Court further held that Ar-
ticle 60(e), UCMJ, 10 USC § 860(e), should be interpreted to pre-
clude a reconsideration with a view toward increasing the sentence
except where such sentence is required by law.

Military Rules of Evidence

Answering a question concerning the standard of admissibility of
business records under Mil.R.Evid. 803(6), the Court held in United
States v. Garces, 32 MdJ 345 (CMA 1991), that a witness called to
establish the foundation for admitting documents generated in con-
nection with credit card purchases provided a sufficient foundation
for their admission as business records since the witness was gener-
ally familiar with the record-keeping system so as to be able to ex-
plain the system to the military judge and to establish reliability of
the documents. The Court distinguished United States v. Wilson, 1
MJ 325 (CMA 1976), in which the Court earlier applied a more
stringent rule that the foundation for admitting business records
must be established by a person ‘“‘intimately familiar” with the
business operations of firms for which such entries were made, by
holding that Wilson was decided prior to the adoption of the Mili-
tary Rules of Evidence and that the Federal Circuit Courts of Ap-
peals had generally accepted the test applied in Garces. The Court
also applied this less stringent rule in United Stated v. Tebsherany,
32 MJ 351 (CMA 1991).

Concerning the admissibility of a pretrial deposition of a child
sexual abuse victim the Court held in United States v. Gans 32 MJ
412 (CMR 1991), that the deposition was admissible as a past recol-
lection recorded under Mil.R.Evid. 803(5), where the child witness
had full knowledge of the incident at the time she gave her deposi-
tion but had insufficient recollection to enable her full and accu-
rate testimony at the time of the trial. The Court rejected the argu-
ment that the rule required that the witness be shown to lack all
recollection of the event ‘“or condition described in the prior state-
ment for such to qualify as past recollection recorded.
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Answering the question presented in United States v. Smith, 33
MJ 114 (CMA 1991), whether the accused waived the marital privi-
lege of Mil.R.Evid. 504, under the waiver provisions of Mil.R.Evid.
510, the Court held that an accused who testified about matters dis-
cussed in a privileged communication waived such privilege with
respect to portions of a post-trial letter addressed to her husband
concerning the charged offenses. The Court ruled that it was suffi-
cient to constitute waiver if the accused’s wife testified about the
same matters contained in the privileged commiunication even
though no disclosure of an actual portion of the privileged commu-
nication was involved.

Command Influence

Citing Article 37, UCM{J, 10 USC § 837, the Court held in United
States v. Hilow, 32 MJ 439 (CMA 1991), that the deliberate stacking
of the pool of potential court members for the accused’s court-mar-
tial by a subordinate of the convening authority constituted a viola-
tion of the article. The Court further held that the unknowing se-
lection by the convening authority from the pool of stacked mem-
bers was not sufficient to purge this reversible error. Thus, the
Court held that a rehearing on the sentence was required, but that
the findings were unaffected by the error as the accused had en-
tered pleas of guilty to the charged offenses in this case. Another
issue of command influence was addressed by the Court in United
States v. Mabe, 33 MJ 200 (CMA 1991), where the Court held that a
letter from the Chief Judge of the Navy-Marine Corps Trial Judici-
ary to a Chief Judge of a subordinate judicial circuit wherein the
superior expressed concern about lenient sentences for unauthor-
ized absence offenses was improper and constituted command influ-
ence. However, the Court ruled that the disclosure of this ietter by
the trial judge in this accused’s case as well as subsequent related
events including action taken by the Judge Advocate General of
the Navy and the Chief Judge of the local judicial circuit removed
any prejudice from the case.

Finally, the Court held in United States v. Allen, 33 MJ 209
(CMA 1991), that even assuming the action of senior officers in the
service involved attempted to influence the selection of the mili-
tary judge and, therefore, to unlawfully manipulate the accused’s
trial, such an attempt—even if it actually occurred—ahad failed be-
cause the originally assigned military judge eventually served as
the judge in the accused’s court-martial.

Unsworn Statements of Accused

In United States v. Rosato, 32 MdJ 93 (CMA 1991), the Court held
that a military judge erred by limiting the contents of an accused’s
unsworn statement pertaining to his understanding of a rehabilita-
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tion program and his willingness to work his way back to produc-
tive military service. The Court noted that a service member’s
right to make an unsworn statement is a valuable right, long rec-
ognized by military custom. The Court held that the trial judge
should not have limited the unsworn statement in question and
that the rule prohibiting consideration by members of evidence of
collateral administrative consequences of a court-martial sentence
did not apply to the unsworn statement in this manner. Interpret-
ing RCM 1001(c)2) in United States v. Provost, 32 MJ 98 (CMA
1991), the Court held that the accused was entitled to make a
second unsworn statement after the Government had introduced
evidence of uncharged misconduct to rebut his first unsworn state-
ment. Again, the Court ruled that the right of allocution by a mili-
tary member convicted of a criminal offense is a fundamental pre-
cept of military justice and that although the Government is per-
mitted to rebut the accused’s unsworn statement, this circumstance
does not change the character of the accused’s right to speak.

Other Cases of Interest

In an opinion authored by Circuit Judge Wilkins of the United
States Court of Appeals for the Fourth Circuit, sitting by designa-
tion pursuant to Article 142(f), UCMJ, 10 USC § 942(f), the Court
held in United States v. Donley, 33 MdJ 44 (CMA 1991), that the
military judge did not abuse his discretion in failing to declare a
mistrial over the objection of the defense counsel after one of the
court members inadvertently heard an inadmissible statement of
one of the trial witnesses. The Court noted that reported cases
almost always involve the contrary situation—that is, the trial
judge did grant a mistrial over the objection of the accused, or least
without his consent. Thus, the Court reversed the decision of the
Court of Military Review which had earlier set aside the findings
and sentence in the case.

Concerning the requirements of RCM 1105(b) and the provisions
of Article 60, UCMJ, 10 USC § 860, the Court held in United States
v. Davis, 33 MdJ 13 (CMA 1991), that it was erroneous for the staff
judge advocate to advise the convening authority that he was not
required to view a videotape of the accused discussing his molesta-
tion as a child which was submitted as part of the post-trial de-
fense clemency materials submitted by the defense prior to the con-
vening authority’s action on his case. The Court held in this regard
that, although the provisions of RCM 1105(b) expressly limit an ac-
cused’s post-trial submission of clemency materials to “written
matters,” the terms of Article 60 of the Code are broader in scope
and Congressional intent and, therefore, the staff judge advocate’s
advice in this case was erroneous.
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In United States v. Hernandez, 33 MJ 145 (CMA 1991), the Court
held that, under the clear terms of Article 61, UCMJ, 10 USC
§ 861, a waiver by an accused of appellate review of his court-mar-
tial conviction and sentence which is executed by such accused
prior to the time the convening authority has taken action on his
record has no legal effect. The Court thus held as invalid a waiver
document signed by the accused on the day his court-martial
ended, and returned the record to the Court of Military Review for
further review with the accused being represented by appellate de-
fense counsel.

Relying on Cooke v. Orser, 12 MJ 335 (CMA 1982), the Court held
in United States v. Kimble, 33 MJ 284 (CMA 1991), that immunity
from court-martial prosecution had been effectively granted to an
accused when the latter had been advised by officials within his
command that the special court-martial convening authority would
not subject him to a court-martial if he successfully completed a ci-
vilian treatment program. The Court ruled that under such circum-
stances there had been a de facto grant of immunity and the ac-
cused had been improperly tried by court-martial.

Finally, in United States v. Choate, 32 MJ 423 (CMA 1991), the
Court held that “mooning” constituted indecent exposure and
could be properly prosecuted as an offense under Article 134,
UCMJ, 10 USC §934, as contrary to good order and discipline
where such conduct was part of a continuing course of sexually de-
grading conduct toward the wife of a fellow soldier.

Eugene R. Sullivan
Chief Judge

Walter T. Cox, III
Associate Judge

Robinson O. Everett
Senior Judge
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USCMA STATISTICAL REPORT
Fiscal Year 1991
CUMULATIVE SUMMARY

CUMULATIVE PENDING OCTOBER 1, 1990

Master Docket......ccovrernrerrerenrerens 72
Petition Docket 199
Miscellaneous Docket .......covevereerenerissorennesens 0
TOTAL freessesssairsaesaenen 271
CUMULATIVE FILINGS
Master Docket.... eereseete e e e tenaratas 165
Petition Docket......coevviricenricnnareniecsinininniinin 1818
Miscellaneous Docket ......... 36
TOTAL...ccoovnrvrnvrerernnnrenens 2014
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Master Docket....coivniiecnnnecnnncnniseeenes 168
Petition Docket ........ovveirees .o 1800
Miscellaneous ocket 33
TOTAL 2001
CUMULATIVE PENDING OCTOBER 1, 1991
Master Docket........coeuene. . 69
Petition Docket......cccvueuene 212
Miscellaneous Docket 3
TOTAL 284
OPINION SUMMARY
PER MEM/
CATEGORY SIGNED CURIAM ORDER TOTAL
Master Docket ....cocorvvereernrencsaennee 122 1 45 168
Petition Docket ......ccveveerveenrenionsen 0 0 1800 1800
Miscellaneous Docket........couvennee 2 0 31 33
TOTAL... 124 1 1876 2001
FILINGS (MASTER DOCKET)
Remanded from Supreme Court ........cccuncireerisirinnnns 1
Returned from Court of Military Review.....ccouviuue. 2
Mandatory appeals filed 0
Certificates filed 6
Reconsideration granted.......c.ocoenene. 5
Petitions granted (from Petition Docket) .......ccecriniver 151
TOTAL 165
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TERMINATIONS (MASTER DOCKET)
Findings & sentence affirmed

112

Reversed in whole or in part
Granted petitions vacated

.......................................

. 39 Signed
1 Per curiam

Other disposition directed...

TOTAL

16 Mem/order..........
168

PENDING (MASTER DOCKET)
Awaiting briefs

45

Awaiting oral argument

24

Awaiting final action

TOTAL

FILINGS (PETITION DOCKET)
Petitions for grant of review filed
Petitions for new trial filed..

Cross-petitions for grant filed

Petition for reconsideration granted..........erecervevienes
Returned from Court of Military Review........ceuurnee.

TOTAL

TERMINATIONS (PETITION DOCKET)
Petitions for grant dismissed
Petitions for grant denied
Petitions for grant granted
Petitions for grant remanded
Petitions for grant withdrawn

1626

151

11 Signed
8 Per curiam

..................

ObhET .ccviiniriiicenrecinsisniisenassrsisesessessrssssessasoness 0 Mem/order
TOTAL ..coverrrrennns 1800 TOTAL.....ccoven.
PENDING (PETITION DOCKET)
Awaiting briefs..... 133
Awaiting Central Legal Staff review ....coooveeevevecenerenns 79
Awaiting final action 0
TOTAL 212
FILINGS (MISCELLANEOUS DOCKET)
Writs of error coram nobis sought 1
Writs of habeas corpus sought 5
Writs of mandamus/prohibition sought 11
Other extraordinary relief sought..........cccsereisvsinennns 4
Writ appeals sought 15
TOTAL...... 36
TERMINATIONS (MISCELLANEOUS DOCKET)
Petitions withdrawn 1
Petitions remanded 1
Petitions granted 1
Petitions denied 30 Signed....ccoovirinnne 2
Petitions dismissed ......ocueimiresienseiorssosenee 0 Per curiam.......... 0
Other ... 0 Mem/order......... 31
TOTAL 33 TOTAL.....ccrseeee 33




PENDING (MISCELLANEOUS DOCKET)

Awaiting briefs 3
Awaiting Writs Counsel review 0
Awaiting final action 0
TOTAL..ccoocvmvrrreeronne 3
RECONSIDERATIONS & REHEARINGS
BEGIN END DISPOSITIONS
CATEGORY PEND- FILINGS PEND-
ING ING Granted Denied Total
Master Docket....oocoevrverciinnen 0 4 0 4 0 4
Petition Docket... 0 3 0 3 0 3
Misc. Docket...oeirreccnresiennns 0 0 0 0 0 0
TOTAL ..oovrenrererrrvnsersennnens 0 7 0 7 0 7
MOTIONS ACTIVITY
CATEGORY BEND P pEND PISPOSITIONS
me  wNos PR Grant-  Denied  Other  Total
All Motions ..ivveevserrnreresinee 12 584 15 455 96 30 581
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Shown from left to right are: Associate Judge
Walter T. Cox, III; Chief Judge Eugene R. Sullivan;
Chief Justice William H. Rehnquist; and Senior Judge
Robinson O. Everett.
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Chief Judge Sullivan (r.) presenting a charcoal sketch of the
Courthouse of the U.S. Court of Military Appeals to Chief Justice
William H. Rehnquist.
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REPORT OF
THE JUDGE ADVOCATE GENERAL OF THE ARMY
OCTOBER 1, 1990, TO SEPTEMBER 30, 1991

During fiscal year 1991, the Office of The Judge Advocate Gener-
al continued to monitor the proceedings of courts-martial, review
and prepare military publications and regulations, and develop and
draft changes to the Manual for Courts-Martial and the Uniform
Code of Military Justice (UCM.).

MILITARY JUSTICE STATISTICS AND U.S. ARMY
JUDICIAL ACTIVITIES

As the annexed tables reveal, the number of courts-martial and
the incidence of nonjudicial punishment declined some 20% in FY
1991. The decrease mainly was due to Operations Desert Shield and
Desert Storm. The accompanying chart of courts-martial reflects a
reduction in general and special courts-martial as Desert Shield de-
ployment began in the fourth quarter of FY 1990. Further, major
deployments occurred in the first quarter of FY 1991, the Desert
Storm battle was fought in the second quarter, and redeployment
to home stations occurred in the third and fourth quarters.

The reduced number of trials, plus increased post-trial processing
times caused by military operations, resulted in receipt of 27%
fewer cases during the fiscal year for appellate review pursuant to
Article 66, UCMJ and a 38% reduction in cases received for exami-
nation pursuant to Article 69(a), UCMJ.

The result was a reduced caseload for the U.S. Army Court of
Military Review. While issuing 20% fewer decisions in FY 1991,
the Court of Review reduced the number of cases pending in cham-
bers by 40%, shortened average decision times by one-third, and
also lowered the average age of its pending caseload. Meanwhile, in
the Examination and New Trials Division, the number of general
court-martial cases pending examination under Article 69(a),
UCMJ and applications for relief in inferior courts-martial pending
under Article 66(b), UCMJ was decreased by more than 80%.
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STATISTICAL SUMMARY: FISCAL YEAR 1991
(See table insert, attached)

U.S. ARMY LEGAL SERVICES AGENCY

The U.S. Army Legal Services Agency, a field operating agency
of the Office of The Judge Advocate General, includes the following
organizations involved in the administration of military justice: the
U.S. Army Judiciary, the Government Appellate Division, the De-
fense Appellate Division, the Trial Defense Service, the Trial Coun-
sel Assistance Program.

U.S. ARMY JUDICIARY

The U.S. Army Judiciary consists of the U.S. Army Court of Mili-
tary Review, the Clerk of Court, the Examination and New Trials
Division, and the Trial Judiciary.

U.S. ARMY TRIAL DEFENSE SERVICE

During FY 1991, the United States Army Trial Defense Service
(USATDS) continued to provide high-quality, professional defense
counsel services to soldier clients world-wide. USATDS counsel rep-
resented 1,633 clients at proceedings conducted under Article 32,
UCMJ; 1,224 clients at general courts-martial; 809 clients at special
courts-martial; and 1,130 clients at administrative boards. USATDS
counsel advised 54,098 clients regarding nonjudicial punishment
under Article 15, UCMJ, and 23,524 clients regarding a variety of
administrative separation actions.

USATDS fully supported Operation Desert Shield, Operation
Desert Storm, Operation Provide Comfort, and the Multi-National
Force in the Sinai. This support was provided while continuing to
furnish defense counsel legal services to all other Army locations.
In addition, USATDS counsel regularly deployed on command -
training exercises with the units they supported. USATDS also
maintained the cross-service agreements with judge advocates of
other U.S. Armed Forces providing mutual support at specified
overseas locations.

TRIAL COUNSEL ASSISTANCE PROGRAM

During FY 1991, the U.S. Army Trial Counsel Assistance Pro-
gram (TCAP) performed its mission by providing information,
advice, training, and trial assistance to military prosecutors world-
wide. In addition to services provided to Army attorneys, TCAP
had an expanded constituency among prosecutors in the Air Force,
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Navy, Marine Corps, and Coast Guard. Attorneys from our sister
services were among the most enthusiastic users of TCAP services.
There were four basic categories for the TCAP services during FY
1991: (1) telephone inquiry assistance; (2) training seminars and
conferences; (3) the TCAP Memo; and (4) trial assistance. During
the fiscal year TCAP attorneys responded to 834 telephonic re-
quests for advice and assistance; conducted nine advocacy training
seminars (Continental United States (CONUS), Korea/Hawaii, and
Germany); held six video teleconferences with prosecutors at
Forces Command (FORSCOM) and Training and Doctrine Com-
mand (TRADOC) installations; published and distributed to ap-
proximately 475 subscribers, twelve editions of the TCAP Memo;
and directly participated as trial counsel in three courts-martial.
TCAP also provided instructional assistance for trial counsel at-
tending the U.S. Army Europe (USAREUR) Criminal Law Confer-
ences and the Criminal Law New Developments Course and Crimi-
nal Trial Advocacy Courses at the Army Judge Advocate General’s
School. In September 1991, TCAP initiated the Regional Trial
Counsel Assistance Program as a test program. The program will
be tested at installations within Trial Defense Region I to evaluate
whether the quality of prosecution advocacy can be improved by
using experienced military attorneys from outside the staff judge
advocate office to assist trial counsel in preparing and trying cases.
The regional trial counsel assistance officers will also observe the
in-court performance of counsel and conduct post-trial critiques for
the trial counsel and their supervisors.

SIGNIFICANT MILITARY JUSTICE ACTIONS

Actions involving military justice handled by the Criminal Law
Division, Office of The Judge Advocate General, included: evaluat-
ing and drafting legislation and regulations affecting the operation
of the Army; monitoring the administration of military justice to
include military corrections, the Army’s drug testing program, and
professional responsibility of attorneys; rendering opinions for the
Army Staff; and evaluating ongoing major projects. During FY
1991, the Criminal Law Division responded to 269 White House in-
quiries; 3564 Congressional inquiries; 11 requests for legal opinions
from the Army Board for the Correction of Military Records; 426
letters relating to military justice matters written to the Secretary
of Defense, Secretary of the Army, Chief of Staff of the Army, and
The Judge Advocate General; and 71 other miscellaneous inquiries.
The office also processed 22 clemency petitions under Article 74,
UCMJ; 30 officer dismissal cases for Secretary of the Army approv-
al; and 22 Freedom of Information Act/Privacy Act requests. In
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general, the number of inquiries from these various sources re-
mained approximately equal to the workload of FY 1990.

CHANGE OF MILITARY JUSTICE REGULATION

Army Regulation 27-10, Military Justice, was revised effective
September 27, 1991. This regulation now authorizes the application
of forfeitures imposed under Article 15, UCMJ, against a soldier’s
retired pay; provides procedures for filing a petition for new trial
under Article 73, UCMJ; allows the mailing of records of trial by
commercial means with return receipt requested; and authorizes
the reduction of soldiers in the Army Reserve from the rank of

Staff Sergeant, pursuant to punishment imposed under Article 15,
UCMSJ.

JOINT-SERVICE COMMITTEE ON MILITARY JUSTICE

The Judge Advocates General and General Counsel of the De-
partment of Transportation established the Joint-Service Commit-
tee on Military Justice on August 17, 1972. The Army, Navy, Air
Force, Marine Corps, and Department of Transportation (Coast
Guard) provide representatives, and the United States Court of
Military Appeals provides a nonvoting representative. The Joint-
Service Committee on Military Justice primarily prepares and
evaluates proposed amendments and changes to the Uniform Code
of Military Justice and the Manual for Courts-Martial. The com-
mittee also serves as a forum for the exchange of ideas relating to
military justice matters.

Change 5 to the Manual for Courts-Martial was approved by
President Bush on June 27, 1991. It was published as Executive
Order 12767, and is the result of the consolidated Fourth and Fifth
Annual Reviews completed in 1988 and 1989, respectively. The
amendments included in Change 5 became effective on July 6,
1991. Significant amendments include: a requirement for the de-
fense to notify the prosecution of the names of all defense wit-
nesses, other than the accused, whom the defense intends to call
during the defense case-in-chief; a requirement for the defense to
notify the prosecution of its intent to raise the defense of innocent
ingestion; authorization for the military judge to call a pre-trial
conference, over objection of a party, when the conference is neces-
sary to control the conduct of courts-martial; revisions to the
speedy trial rule; the addition of Military Rule of Evidence 707,
which excludes polygraph evidence at courts-martial; authorization
for either party to initiate pre-trial agreement negotiations, or pro-
pose the inclusion of terms and conditions in pre-trial agreements;
clarification that a ruling of a military judge is stayed pending
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appeal; clarification of the definition of “operating” necessary for
the offense of drunk driving; an increase in the maximum punish-
ment for attempted murder; and the elimination of false swearing
as a lesser included offense of perjury.

The Sixth Annual Review, completed on May 15, 1990, was pub-
lished for public comment on June 29, 1990. Based on public com-
ments received, minor modifications were made, and a proposed ex-
ecutive order was forwarded to Office of the General Counsel, De-
partment of Defense, on November 19, 1990. Changes made during
the 1990 Annual Review constitute proposed Change 6 to the
Manual for Courts-Martial. Significant amendments include: estab-
lishment of procedures to investigate complaints of judicial miscon-
duct or unfitness; clarification of pre-trial confinement procedures;
extension of the coverage of the rape shield rule to Article 32,
UCMJ, investigations; clarification of the military judge’s authority
to impose sanctions for willful violation of discovery rules; a re-
quirement that the military judge consider the government’s inter-
est in not granting immunity before ruling on a defense request for
immunity; authorization for military judges to give instructions on
findings before or after arguments or at both times; provisions per-
mitting the entry of pleas and findings with or without exceptions
or substitutions; adoption of an exception to the exclusionary rule;
clarification that the provisions governing the use of classified ma-
terials apply at all stages of a court-martial; relaxation of the rules
for impeachment by prior conviction; inclusion of the definitions of
“use” and ‘“deliberate ignorance” for application to courts-martial
of drug offenses; inclusion of carnal knowledge as a lesser included
offense of rape; and inclusion of wrongful interference with an ad-
ministrative action as an offense punishable under Article 134,
UCMJ.

The Seventh Annual Review, completed on April 19, 1991, was
published for public comment on July 23, 1991, The public com-
ment period extended into FY 1992. Significant amendments in-
clude: a requirement that the Article 32, UCMJ, investigating offi-
cer notify the convening authority of requests for classified or simi-
lar information; a provision authorizing the convening authority to
issue protective orders for classified and similar information; a pro-
vision allowing the military judge to call post-trial sessions for re-
consideration; a provision permitting post-trial reconsideration by
the military judge of prior rulings; a provision permitting courts-
martial sentences to include forfeiture of retired and retainer pay;
a provision establishing that endangering the life of a single person
is an aggravating factor for the death penalty; a provision allowing
the accused ten days to respond to the staff judge advocate’s adden-
dum containing new matters, and allowing the staff judge advocate
to grant ten-day extensions to the defense to respond; a require-
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ment that the accused be served with a copy of addenda containing
new matters; several changes incorporating recent Supreme Court
guidance concerning Sixth Amendment rights to counsel; clarifica-
tion of the scope of protective sweeps; an increase in the maximum
punishment for involuntary manslaughter, negligent homicide,
carnal knowledge, forcible sodomy, and sodomy with a child.

Several amendments to the Uniform Code of Military Justice
have been proposed for inclusion in the Military Justice Act of
1991. They were forwarded for Executive staffing on July 8, 1991.
None of the proposed amendments were included in the 1992 DoD
Authorization Act.

FOREIGN CRIMINAL JURISDICTION

As executive agent for the Department of Defense, the Depart-
ment of the Army, through the International and Operational Law
Division, Office of The Judge Advocate General, maintains infor-
mation concerning the exercise of foreign criminal jurisdiction over
U.S. personnel.

During the reporting period December 1, 1989 through November
30, 1990, a total of 18,344 United States personnel, military and ci-
vilian, were charged with offenses subject to the primary or exclu-
sive jurisdiction of foreign tribunals. 15,657 of these offenses were
charged against military personnel. Of this number, 2,529 of the
charges against military personnel were subject to exclusive for-
eign jurisdiction. Nonetheless, foreign authorities released 47 of the
exclusive foreign jurisdiction offenses to United States military au-
thorities for appropriate disnosition.

The rest of the military . ffenses subject to foreign jurisdiction,
totaling 13,128 offenses, were concurrent jurisdiction offenses, in-
volving alleged violations of both United States military law and
foreign law, over which the foreign country had the primary right
to exercise jurisdiction. United States military authorities obtained
a waiver of foreign jurisdiction in 11,751 of these incidents, for a
world-wide waiver rate of 89%.

Foreign authorities reserved for their disposition a total of 3,859
offenses allegedly committed by military personnel. 3,429 of these
offenses were relatively minor (simple assault, disorderly conduct,
and traffic offenses). Traffic violations comprised 3,014, or 78.1%, of
these offenses.

A total of 2,687 civilian employees and dependents were charged
with offenses subject to foreign jurisdiction. As civilians are not
subject to trial by courts-martial in peacetime, the United States
has no effective jurisdiction over these offenses. Nonetheless, for-
eign authorities released 402 of these offenses, or 15% of the total,
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to United States military authorities for administrative or other
disposition.

There were 4,368 final results of trial, (i.e., final acquittals or
- final convictions for military, civilian and dependents). Of this
number, 145 or 3.3% were acquittals and 4,113 or 94.2% were sen-
tences to a fine or reprimand. The remainder of the final results of
trial consisted of 33 sentences to confinement and 77 suspended
sentences to confinement.

LITIGATION

Civil litigation against the Department of the Army and its em-
ployees continued to increase during FY 1991. Suits requiring the
civilian courts to interpret the Uniform Code of Military Justice,
and the validity of actions taken pursuant to it, constitute a small
but significant portion of the litigation. A majority of these cases
seek collateral review of courts-martial proceedings, although some
involved Operations Desert Shield and Desert Storm. Most of the
other cases present challenges to the general conditions of confine-
ment, specific actions taken by confinement facility personnel, and
parole and clemency proceedings.

EDUCATION AND TRAINING

During FY 1991, The Judge Advocate General’s School, located
in Charlottesville, Virginia, provided legal education to lawyers of .
the military services and other federal agencies. Forty-three resi-
dent courses were conducted with 3,567 students in atte