
I , 

! 
j 
i 
" , 

This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 

control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 

this frame may be used to evaluate the document quality. 

1.0 

1.1 --
_ 111111.8 

111111.25 111111.4 111111.6, 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDARDS-1963-~ 

11 
:,1 

:.1 

Microfilming 'procedures used to' create this fiche comply with 

the standards set forth in 41CFR 10!·11.504 

Points of view or opinions stated in this document are 

thou of the authorl sl and do not represent the official 
position or policies of th~ U.S. 0 epartmnt of Justice. 

lLS. DEPARTMENT OF JUSTICE 
LAW ENFORCEMENT ASSISTANCE ADMINISTRATION 
NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE 
WASHINGTON, D.C. 20531 

---,----- --- -----

. . . - . 

8/12/75 

/ 

/ 

,I 

: j 

/ 
I 

• - .. =-

, ! 

I 

./ I 

, -
, , 

) I , , 
/ ,., 

i ; 
! I , 

'0.,. 

.. - . 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



1 I-f 
t 
\ 

!; ! 
~ ; ! 1 

I 
i 
l 

( 

;: }' 

I, 
! ' 

AS A MATTER OF l;<"lACT • . • 
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AS A MATTER OF FACT • . . 

Preface 

The purpose of this handbook is to answer common 

questions likely to be in the minds of newly appointed 

probation officers. It is intended also to give the new 

officers a common base of information prior to their at-

tending one of the formal orientation schools conducted 

by the Federal Judicial Center. The handbook endeavors 

to present some of the basic information which otherwise 

would be covered in the orientation programs thus making 

available additional time during the classes to cope with 

the more complex issues. 

The handbook will serve also as an outline for 

chief probation officers in their initial orientation dis-

cussions with ne~1 staff and may be valuable to measure 

the new officers' grasp of the federal probation scene. 

The handbook is not intended to replace the Proba-

tion Officers Manual or other basic documents with which 

the probation officer must become familiar, but rathe:r to 

put under one cover the information most helpful to the 
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new appointee. 

Th~ author has drawn heavily on earlier publications 

of the Federal Judicial Cente,',C and the Administrative Of-

fice of the United States Courts, particularly the Circuit 

Executive Guide and the Guide to the Administrative Organ-

ization of the United States Courts. In some instances 

entire sections are reproduced almost verbatim. Other 

chapters reflect the contributions of Mr. Norman A. Carlson, 

Director of the Federal Bureau of Prisons; Mr. Maurice H. 

Sigler, Chairman of the U. S. Board of Parole; Mr. Carl H. 

Imlay I General Counsel lof the Administrative Office of the 

U. S. Courts; and Messrs. H. Kent Presson and Peter G. 

McCabe, assistant chiefs respectively of the Divisions of 

Bankruptcy and Magistrates~ 

The author is indebted to Probation Officers Ivan 

T. Green and Si':uart A. Makagon, for assistance in the 

initial. drafting of several chapters, to Mrs. Becky 

Baumgardner and Mrs. Diana Harner for typing the manuscript, 

and to Chief Probation Officer Robert M. Latta for making 

available the facilities of his office and the assistance 

of the above members of his staff. 

Credit is du~ also to Chief Judge Albert Lee 

Stephens, Jr., Central District of California, for 
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I proposing that such a handbook be compiled, and to the 

staff of·the Division of Probation for their insight, 

guidance, and helpful criticism. 

M. A. S. 

" 
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FOREWORD 

The Probation System is the largest of 

'the services wi thin the Federal Judiciary 

in terms of number of members, and is one 

of the most senior in terms of receiving 

professional education and training. It 

is time that a handbook be compiled and 

published ~s a reference guide for those 

worthy men and women who join this dedicated 

group and desire to be more effective and 

professional in th~ir chosen careers. 

Indeed, the materiril collected herlein pro-

vides informativ'e reading for all members 

of the court,family, and I heartily recommend 

it. 

This handbook-guide represents OUT first 

effort in this direction, and I feel that 

it is well done and has achieved its objec-

tive. As times change and the courts change, 

this public'ation will be updated as necessary 

to keep abreast and reflect those current 

developments. 

/ " 

let //(~ /~ 
ALFRED P. MURRAH 

Director 
The Federal Judicial Center 
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CHAPTER I - INTRODUCTION TO THE PROBATION SYSTEM 

Welcome to the Federal Probation System. As a 

federal probati.on officer you occupy a key position in 

government. The daily exercise of your judgment and 

skills will have a profound effect on the lives and 

futures of countless people-""not only those who are the 

immediate subjects of your work but all those whom their 

behavior ultimately affects. 

Your position is unique. Fundamentally your job 

is to help people--people with deep hurts, people in need 

of understanding, people in need of guidance,. people who 

need to know that someone cares. But also basic to your 

job is your unwaivering dedication to upholding the law 

and making your community a safer place to live. The 

uniqueness of your work is that through your humanitarian 

efforts and the impa.ct of your life, you will achieve the 

ultimate goal of corrections. You will help draw people 

out of crime and thereby afford the only real and lasting 

protection to all citizens. 

Helping people is what probation is all about, but 

within a legal s'tructure whose requirements though some-

times restrictive cannot be brushed aside. Organizational 
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framework, agency'policies and prescribed procedures al-

though essential can seem rather sterile unless seen in 

perspective as means to an end. 

There is reason--in law, in regulation, in rule or 

in experience--for all that is required of probation of-

ficers or recommended for their guidance. The Division 

of Probation holds firmly the view that whenever a par-

ticular policy or procedure ceases to make good sense, it 

should be modified or abolished. The Division looks to 

the field probation officers for continuing feedback to 

keep policy, practice and procedure in line with reality. 

Purpose. Both the purpose and philosophy c'i: the 

.Probation System are revealed to a degree in the foregoing. 

The purpose is stated more concisely however in the 

following definition: 

The. central goal of the Probation System is to 
enhance the safety of the community by reducin~3' 
the incidence of criminal acts by persons prev;i ... , 
ol.lsly convicted. The goal is achieved through 
the counseling, guidance, assistance, surveil
lance and restraint of offenders to enable their 
reintegration into society as law abiding and 
productive members. 

Philosophy. An excellent statement of probat.ion 

philosophy is found in the introduction 'co Standard~:j 

Relating to Probation. The document, authored by the 
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American Bar Association which holds the copyright, is 

one of a series on Standards for Criminal Justice. The 

statement of probation philosophy follows: 

The basic idea underlying a sentence to proba
tion is very simple. Sentencing is in large 
part concerned with avoiding future crimes by 
helping the defendant learn to live produc
tively in the community which he has offended 
against. Probation proceeds on the theory 
that the best way to pursue this goal is to 
orient the criminal sanc'cion toward the com
munity setting in those cases where it is 
compatible with the other objectives of sen
tencing. Other things being equal, the odds 
are that a given defendant will learn how to 
live successfully in the general community if 
he is dealt with in that community rather than 
shipped off to the artificial and atypical en
vironment of an institution of confinement. 
Banishment frv~ society, in a word, is not the 
way to integr(&~, 1 someone into society. Yet 
imprisonment involves just such banishment-
albeit for a temporary sojourn in most cases. 

This is of course not to say that probation 
should be used in all cases, or that it will 
always produce better results. There are many 
goal/; of sentencing, some of which in a given 
case may require the imposition of a sentence 
to imprisonment even in the face of aconclu
sion that probation is more likely to assu:e 
the public that the particular defendant w~ll 
not offend again. And there are defendants as 
to whom forced removal from the environme~t 
which may in some part have contr~bu~ed to 
their offense may be the best beg1nn1ng to a 
constructive and useful life. 

By the same token, however, it is to say that 
probation is a good bit more than the IImatter 
of grace" or IIleniencyli which characterizes 
the philosophy of the general public and of 
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many judges and legislatures on the subject. 
Probation is an affirmative correctional t.ool, 
a tool which is used not because it is of maxi
mum benefit to the defendant (though, of course, 
this is an important side product), but because 
it is of maximum benefit to the society which .is 
sought ·to be served by the sen'cencing of crimi:
nals. The automatic response of many in the 
criminal justice system that imprisonment is the 
best sentence for crime unless particular reasons 
exist for "mitigating" the sentence is not a 
sound starting point in the f:raming of criminal 
sanctions. The premise of this report is that. 
quite the opposite ought to be the case-~that 
the automatic response in a sentencing situation 
ought to be probation, unless particular aggra
vating factors emerge in the 'case,at hand. At 
least if such aggravating factors cannot be ad
vanced as the basis for a more repressive sen
tence, probation offers' more hope than a sentence 
to prison that the defendant will not become part 
of the depressing cycle which makes the gates of 
our prisons resemble a revolving door rather than 
a barrier to crime. 

It must of course also be realized that this the
sis cannot be practiced in a vacuum. Too often a 
sentencing judge is faced'with the Hobson's 
choice of a sentence to an overcrowded prison 
that is almost a guarantee that the defendant 
will emerge a more dangerous man than when he 
ent~red or a sentence to an essentially unsuper
vised probation that is little more than a re
l~ase of the defendant without sanction, as well 
as without incentive to avoid the commission of 
a new offense. Such a state' of affairs repre
sents ~ failure of the legislative process of tiLe 
highest order. The criminal justice system has 
failed in this country for this' reason more than 
any other; not enough attention has been paid to 
providing adequate correctional choices to those 
who must operate the system. The thE!sis of these 
standards i5 t:h,at an adequate' correctional system 
will place great reliance on appropriately funded 
and manned probation services. Within such a 

4, 

fA ,! 

1 

J 

context, probation can lead to significant im
provement in the preventive effects of the crimi
nal law, at much less of a financial burden than 
the more typical prison sentence. This much has 
been proven in those jurisdictions where it has 
had a chance to work. One should not trea .. : light
ly an approach to crime control that offers the 
hope of better results at less cost. This, in a 
sentence, is the hope of probation. 

Note: The American Bar Association Standards are printed 

in individual volumes. They may be ordered from the 

American Bar Association, Circulation Department, 1155 

East 60th Street, Chicago, Illinois 60637, telephone (312) 

493-0533. The cost is $2.00 per volume or $1.00 in lots 

of ten or more (same or assorted titles) . 

History. Although probation generally is regarded 

as having its origin solely in America, there were prac-

tices in the English courts as early as the 14th century 

which can be seen as its forerunners. Release of persons 

prior to conviction on recognizance o~ bail during good 

behavior established a pattern not dissimilar to suspen-

sion of sentence of convicted persons and release under 

prescribed conditions or restraints. 

Similar and related practices developed also in 

the American colonies but the first recognized use of 

what now is regarded as embryonic probation did not occur 

until 1831 in the city of Boston when a judgment was 
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rendered in Municipal Court creating the basis for legal 

enforcement of conditions of probation. Ten years later 

in the police court of the same city a shoemaker named 

John Augus tus, with court approval, commenced prmdding 

volunteer services in the supervision of persons released 

by the court to his care. 

The first probation law was enacted by the Massa-

chusetts legislature in 1878. Two years later another law 

was added to the books permitting the appointment of pro-

bat ion officers fO,r adult offenders throughout the cities 

and towns of the S'Cate. In 1898 an act of 'the legislature 

authorized appointment of probation officers by the Massa-

chusettsSuperior Courts and authorized the courts to fix 

their salaries. 

What happened in Massachusetts in the last half of 

the 19th century had an obvious impact, on the legislatures 

of other states. In the following two decades probation 

became authorized by law in the District of Columbia and 

46 of the states. Probation now is authorized in every 

state of the union. 

The federal courts were not among the first to en-

joy probation services. Prior to 1916, federal judges 

had fOllowed a practice of suspending sentence in many 
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cases and using probation informally. However a Supreme 

Court decision that year (Killits ~ Earte 242 U. S. 27) 

held that a federal judge was without power to suspend 

sentence indefinitely. The court suggested " ... probation 

legislation or such other means as the legislative mind 

may devise •.• " to answer the need of the judiciary to ex-

ercise "enlarged but wise discretion in the infinite vari-

ations which may be presented to them for judgment ..• " 

The gestation and birth of the Federal Probation 

System was anything but uneventful. Between 1916 and 1925 

probation legis1ati.on was introduced into Congress almost 

every year. Most of the proposals were opposed by the 

Department of Justice but were su~ported by a few vitally 

interested district court judges and had the strong sup-

port of the National Probation Association (now the Na-

tiona 1 Council on Crime and Delinquency). The Act of 

Congress establishing a Probation System in the United 

States Courts was signed by President Coolidge on March 5, 

1925. 

Although the Probation Act has undergone amendment 

several times, two changes made in 1930 were among the 

more significant. The first removed the Probation System 

from the, Civil Service and placed the power of appointment 
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of probation officers in the hands of thEl :udges of the 

district courts. The second placed up~n probation of-

ficers the responsibility for the supervision for persons 

paroled from federal penal institutions. 

The first probation officers, three in number, 

were appointed in 1927. By 1930 only five more had been 

added. In the succeeding 10 years the service grew to 

an authorized strength of 233 officers. Since then its 

growth has continued but never at a fast enough pace to 

provide staffing on the basis of the known need. Major 

breakthroughs occurred in the mid-1950's when nearly 150 

additional officer positions were authorized and again in 

1972 when the Congress authorized an increasE! of 168 posi-

tions. 

Prior to 1940 the Probation System was adminis-

tered by the Department of Justice, specifically the 

Bureau of Prisons. Following creation of the Administra-

tive Office of the united States Courts, which came. into 

being late in 1939, the administration of probation was 

transferred to the Judiciary and a Division of Probation 

was established within the Administrative Office. In the 

mid and late sixties several efforts were mounted without 

success to return the Probation Service to the Justice 
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Department to place the three major components of federal 

corrections under the same roof. Much can be said for 

creation of a wholly unified corrections service. The 

view has prevailed, however~ that. the Probation System 

should continue to be complet,ely insulated from any possi-

ble influence. of the prosecutive arm of the government. 

More detailed information on the development of 

probation generally may be found in Crime, Courts and 

Probation by Charles L. Chute and Marjorie Bell. A copy 

of the volume has been provided to each probation office. 

Reprints of three articles from the June, 1950, issue of 

Federal Probation dealing with early development of the 

Probation System will be found in Appendices A, Band C. 

Present Composition. As of January, 1973, the Pro-

bation System has an authorized strength in excess of 800 

officers situated in 190 offices serving the 91 united 

States District Courts in the 50 states, the District of 

Columbia and the Commonwealth of Puerto Rico. In addition 

probation offices financed and administered locally serve 

the District Courts of the United States Virgin Islands, 

Guam, and the Panama Canal Zone. These offices and the 

offices of the Probation System cooperate closely in 

furnishing needed field services for one another in their 
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respective areas. 
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! The Pro! ation Division likewise carries the responsibility 

The Probation System isrespo:nsible for supervision for budgeting, personnel administration and promoting the 

in the community of more than SO,OOO,persons--two-thirds or effic~ent operation of the System. 

more of whom have been granted probation by the courts and Federal Corrections. The three major components of 

the remainder released on parole or mandatory release from federal corrections are the Probation System, 1:he Bureau, 

institutions of the Bureau of Prisons and military disci- of Prisons and the United States Board of Parole. As im-

plinary barracks (see "Board of Parole" in Chapter VIII) • plied in the foregoing the Probation System stands at the 

The Probation System is responsible also for conducting entrance and exit points of the federal government's cor-

presentence investigations of virtually all persons con- rectional effo.rts. It provides a community based rehabili-

victed of offenses against the United States, for in- tat ion program for offenders under the jurisdiction of the 

quiring into the circumstances of juvenile offenders to courts. It cooperates closely with the Bureau of Prisons 

ascertain whether prosecution should be deferred or di- in providing informat.ional inputs following commitment, 

verted, for investigating parole arrangements prior to in maintaining contacts with families of prisoners and in 

release of federal prisoners, and for investigating all providing prerelease information and planning assistance. 

violations of probation and parole. Annually the System In like manner the Probation System functions in close 

prepares approximately 70,000 investigative reports. harmony with the United States Board of Parole furnishing 

Unlike many federal agencies the Probation System all necessary field services for that body. 

is not centralized. Local administration is in the hands 

of the chief probation officers of the 91 district courts 

who are directly responsible to the courts they serve. 

The programs and services of the field offices are co-

ordil18:ted by the D;i.vision of Probation of the Administra-

tive Office of the United States Courts in Washington. 
iii 
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CHAPTER II - THE ROLE OF THE PROBATION OFFICER 

The duties and responsibilities of probation offi-

cers flow from four sources: those imposed by statute, 

those imposed by rule, those assigned by the court and 

those assumed by administrative agreement. 

Statutory Duties. The basic duties of probation 

officers as set forth by law are found in Title 18 of the 

United States Code. Section 3655 provides that the pro-

bation officer shall furnish to each probationer under his 

supervision a written s'tatement of the condition.s of pro-

bation and shall instruct him regarding the same; that he 

shall keep informed concerning the conduct and condition 

of each probationer under his supervision and shall report 

thereon to the court placing such person on probation; 

that he shall use all suitable methods not inconsistent 

with the conditions imposed by the court to aid probation-

ers and to bring about improvements in their conduct and 

condition; that he shall keep records of his work; shall 

keep accurate and comple~te accounts of all monies collect-

ed from persons under his supervision; shall give receipts 

therefor and shall make at least monthly returns thereof; 

shall make such reports to the Director of the Administra-
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tive Office of the united States Courts as he "may at alny 

time require. 

Section 3655 provides also that each probation 

officer shall perform such duties with respect to persons 

on parole as the Attorney General shall request. Section 

4164 broadens the above provision to include per~ons on 

mandatory releCl.se. Section 4208 (e) provides that it shall 

be the duty of proba.tion !>fficers to furnish the Board of 

Parole inforr~tion concerning prisoners sentenced under 

Section 4208(a) and whenever not incompatible with the 

public interest their views and recommendations with re-

spect to the parole disposition of such cases. 

Sections 5008, 5016, 5019, and 5020 define respon-

sibilitil.:~s 6f probatiolll officers as set out in the Federal 

Youth Corrections Act. Probation officers are required to 

perform such duties with respect to youth offenders on 

conditional release as the Attorney General shall request; 

are required to supervise youth offenders in the community; 

are required to make reports regarding youth offenders to 

the Youth Division of the Board of Parole; and are autho-

rized to execute warrants issued by that division. 

Duties Imposed by Rule. Rule 32(c) (1) of the 

Federal Rules of Criminal Procedure (see Chapter III) 

13 



'," I -; 

requires the probation service of the court to make a pre-

sentence investigation and report to the court before the 

imposition of sentence or the granting of probation unless 

the court otherwise directs. Rule 32(c) (2) identifies the 

basic information required to be included in a presentence 

report and in addition authorizes the court in its discre-

tion to disclose to the defendant or his counsel the con-

tents of the presentence report. 

uuties Assigned by Court. In addition to the dutiEls 

set out above under Section 3655, this section provides 

also that probation officers shall perform such other 

duties as the court may direct. Section 340l(c) provides 

that a united States magistrate, with the approval of a 

judge of the district court, may direct the probation 

service of the court to conduct presentence investigations 

and render reports to the magistrate prior to the imposi-

tion of sentence. 

Duties Assumed by Administrative Agreement. As 

indicated in the previous chapter there is a close working 

relationship between the Probation System, the Bureau of 

Prisons and the Board of Parole. By virtue of an Adminis-

trative understanding dating' from 1940 probation officers 

make social inquiries at the request of the Bureau of 
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Prisons, maintain contact with prisoners' families and 

assist in developing release plans for persons returning 

to the community on parole or mandatory release. By for-

mal agreement between the Director of the Administrative 

Office and the Secretaries of Army, Navy and Air Force, 

probation officers provide similar services on request of 

military establishments, and in addition provide super-

vision of persons paroled from military installations. 

General. In addition to the specific duties set 

out above the probation officer has a broad responsibil-

ity to know his community, its culture, traditions, insti-

tutions and agencies. He should know all the social re-

sources in the community and how to make use of them, and 

he should take an active interest in his community's 

social welfare. 

Further the probation officer should do all he can 

to increase public understanding and knowledge of probation 

and parole and recognition of their advantages. The offi-

cer should handle publicity with dignity, tact, and 

friendliness, being mindful of the confidential naturE! of 

the court I s work and his own responsibility to the of-· 

fenders he is assisting. 

Under the guidance of the chief, the probation 
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officer should take advantage of radio and television 

facilities to foster publi,l.c understanding of probation 
I ~ 

and parole and to explain his own responsibilities and l 

objectives. Likewise he should. keep relations with press 

representatives on a dignified and friendly level and 

should rely on the court to set the limits within which 

inforntation about offenders may be divulged and public-

ized. The probation officer also should avail himself of 

every opportunity to give public talks on probation and 

parole and the ~'ole of the probation officer in dealing 

with the problems of delinquency and crime. 

16 

CHAPTER III - CRIMINAL PROCEDURE 

For an intelligent unde:r:standing of the proceedings 

in criminal cases each probation officer should become 

acquainted with the lS"ederal Rules of Criminal Procedure. 

A copy of the rules as amended to October 1, 1972, is in-

cluded as Appendix D .. 

Authority for Rule Making. The power to prescribe 

rules of criminal pro1cedure in the courts of the United 

States is vested in t,he Supreme Court by Sections 3771 and 

3772 of Title 18, United States Code. Rules promulgated 

by the Supreme Court must be reported to Congress by the 

Chief Justice, and they become effective 90 days after 

they have been thus l:'eported. 

Rules of Speci.al Interest to Probation Officers. 

The attention of probation officers is directed in partic-

ular to Rules 7, 10, 11, 20, 32, 35, 38(a) (4),43, 44, and 

57. These rules COVE!r the aspects of criminal procedure 

of most immediate concern to probation officers including 

the areas of indictment, arraignment, pleas, transfers 

between districts for plea and sentence, sentencing, stay 

of execution, the required presence of ~e defendant, the 

righ~ to assigned counsel, and provision for local rules 
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to be made by the district courts. 

Rules Have Effect of Law. The sections cited above 

empowering the Supreme Court to prescribe rules of criminal 

procedure provide also that all laws in conflict with such 

rules shall be of no further force after the rules have 

taken effect. 

Rule Making Process. The Judicial Conference of the 

united States (see Chapter IX) is required by Section 331 

of 'Title 28, united States Code, to carryon a continuous 

study of the operation and effect of t.he General Rules of 

Practice and Procedure as prescribed by the Supreme Court 

including the Rules of Criminal Procedure. The statute 

req~ires also that the Judicial Conference recommend de-

s,irable changes or additions to the rules from time to time 

for consideration of the Supreme Court. 

The JUdicial Conference ca:t'ries on its study of the 

operation and effect of the General Rules of Practice and 

Procedure through a standing committee on Rules of Practice 

and Procedure assisted by five advisory committees on 

special SUbjects. One of the advisory committees is the 

Advisory Committee on Criminal Rules. The standing com-

mittee is comprised of a United States Circuit Judge, 'two 

professors of law and two practicing attorneys. Included 

18 

in the Advisory Committee on Criminal Rules are three 

united states cir-cuit judges, six united states district 

judges, two judges of State courts, one Assistant Attorney 

General, one law professor, and three attorneys in priva,te 

practice. 

In practice the Advisory Committee does the spade 

work in preparing amendments or additions to the criminal 

rules. It then presents to the Committee on Rules of 

Practice and Procedure a draft of the proposed changes 

and additions with full explanation in notes appended to 

each of them. Before taking action on the proposals the 

Commi'ctee on Rules of Practice and Proc'edure circulates 
.. 

them to judges and lawyers throughou~ the United states 

request.ing comments and suggestions for the commi t;tee I s 

benefit. Generally a period of one year is allowed for 

receipt of such views. After full consideration of all 

points of view the Committee on Rules of Practice and 

Procedure makes its recommendations to the Judicial Con-

ference of the United States. Changes and additions to 

tne rules approved by the Judicial Conference are then 

submitted to the Supreme Court. If adopted by the Court 

they are then reported to the Congress as previously noted. 

The process of rule making is a cont,inuous one, the 
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respective committees meeting several times each year. CHAPTER IV - THE CRIMINAL LAW 

Statutes of Special Interest to Probation Officers. 

Most of the offenses committed by persons with whom pro-

bation officers will be working are violations of the 

criminal provisions of Title 18 of the united States Code. 

~batever time a probation officer can spend in perusing 

and developing a nodding acquaintance wi~h Part 1 of 

Title 18 (Secti.ons 1 through 2520) will be time well in-

vested. 

Other criminal law provisions coming to the proba-

tion officer's attention with reasonable frequency are 

those found in Sections 1306, 1324, 1325 and 1326 of 

Title 8 dealing with immigration problems; Sections 841, 

844, 846 and 960 of Title 21 relating to narcotics; 

Sections 5811, 5841, 5851, 5854 and 5861 of Title 26 

pE~rtaj.ning to firearms; Section 7201 ( 7203 and 7206 of 

Title 26 covering income tax evasion and fraud; Section 

1472 of Title 49 dealing with aircraft piracy; and 

Section 462 of Title 50 regarding Selective Service vio-

lations. 

Sentencing Alternatives. For many years Chief 

Judge Walter E. Hoffman, United States District Court, 
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Eastern District of Virginia, has served on the faculties 

of institutes on sentencing and seminars for new judges, 

addressing the subjects of Sentencing Alternatives and 

Sentencing Philosophy. In a paper on the latte~ topic 

Judge Hoffman admonishes: 

If any word of advice as to sentencing should 
lbe given to a new federal judge, it would be 
to "lean upon your probation officer" as he 
should have knowledge of all sentencing alter
natives and the ability to apply them in the 
proper cases. 

since .more than just a few other federal judges 

share Judge Hoffman's view, the burden to be borne by the 

probation officer seems clear. Not only for his own in-

formation but because of its great value to the judge, it 

is imperative that the probation officer quickly develop 

an intimate grasp of the alternatives available to the 

court in sentencing. 

A chart is supplied as Appendix E which sets 

forth the alternatives in outline form~ The alternatives 

fall into three basic categories--those applicable to 

juvenile of~enders, those applicable to youth offenders 

and young adult offenders and those applicable to adult 

offenders. In each category the appropriate provisions 

for the use of study and observation procedures are noted. 
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Through use of the chart and study of the cited sections 

of the criminal code the probation officer may acquire a 

systematic knowledge of sentencing alternatives. 

A copy of the paper by Chief Judge Hoffman referred 

to earlier is included as Appendix F. Likewise two 

articles reprinted from Fede~al Probation dealing with 

narcotic treatment programs of the Bureau of Prisons are 

included as Appendices G and H. 

Although the probation officer should be thoroughly 

conversant with the criminal laws and sentencing procedures, 

he should refrain from any attempt to interpret the law. 

In this respect he should seek the advice of the court or 

the United States Attorney. Because of the complexities 

of many penalty provisions the probation officer should 

look to the trained professional in the field of law for 

advice and interpretation. 
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CHAPTER V - THE COURT FAMILY 

This chapter will serve to introduce the new pro-

! 

I 
bation officer to the work of the other principal officers 

of the district court. More detailed information will be 

! 
found in the sections of the united States Code alluded 

to in the respective paragraphs. 

The Judge. I 
r 
E 

Sections 81 through 144 of Title 28, 
! 

United States Code, deal with judges of the United States I 
District Courts. The judges are appointed by the Pre~.;ideJ.1t '[ 

by and with the advice and consent of the Senate and hold 

office during good behavior. In each district that has 

more than one judge the one who is senior in commission 

and under 70 years of age is the chief judge of the dis-

trict court. 

The business of a court having more than one judge 

is divided among the judges as provided by the rules and 

orders of the court. The chief judge is responsible for 

the observance of such rules and orders a!:ld in addition 

divides the business and assigns the cases so far as the 

rules and orders do not otherwise prescribe. 

The Magistrate. On implementation of Public Law 

90-578 enacted October 17, 1968, united States magistrates 
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assumed the duties and funct.ions formerly performed by 

U. s. commissioners. These include processing complaints 

and issuing summonses and arrest warrants, issuing search 

warrants, issuing administrative inspection warrants 

(under the Comprehensive Drug Abuse Prevention and Control 

Act of 1970), conducting initial appearance proceedings 

under Rule 5(a) and (b) of the Federal Rules of Criminal 

Procedure, conducting preliminary examinations, setting 

and reviewing bail and conducting remova:l hearings. 

The magistrates also have trial jurisdiction over 

minor offenses--those misdemeanors which may be punished 

by imprisonment of one year OJ:' less and a fine of up to 

$1,000. Included are illegal entry; theft of government 

property or from interstate shipments valued at under $100; 

soma Food and Drug Act violations; first violations of the 

Motor Carrier Act; certain fraud and forgery matters; 

obstruction of the mail; and miscellaneous offenses not 

proscribed by Act of Congress but punishable in federal 

court under the Assimilated Crimes Act. 

In the discretion of the district court the magis-

trate may perform any other duty "not inconsistent" with 

the Constitution or a specific statute. Under this au-

thority several district courts have assigned magistrates 
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to conduct arraignments of defendants in criminal cases, 

review prisoner petitions, serve as special masters in 

civil cases and conduct pretrial conferences and motion 

proceedings in both civil and criminal cases. By directi~n 

of the court the magistrate may also review petitions re

questing the appointment of counsel filed under the Crim

inal Justice Act by all1eged parole or mandatory release 

violators. The law relating to magistrates is found in 

United States Code, Title 28, Section 63l-639~ 

The Clerk of the Court. Subject to the direction 

of the court the clerk has a wide range of important and 

responsible duties. For litigants he is the gateway to 

the court. He keeps the court's records and is the court's 

fiscal officer. He functions as the court's executive 

officer and in this capacity can be a positive force in 

the initiation and operation of administrative procedures 

which best promote efficient and effective movement of the 

court 1 s work. 

In accordance with Section 751 of Title 28, United 

States Code, the clerk of each district court and his 

deputies exercise the powers and perform the duties assign-

ed to them by the court. 

The Referee in Bankruptcy. The bankruptcy laws 
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constitute Title l~ of the United States Code. A bank

ruptcy court may be presided over by either a district 

judge or a judicial officer whose title is Referee in 

Bankruptcy. When presided over by a referee the bank

ruptcy court is an inferior court to the district court 

and a person aggrieved by an order of a referee may appeal 

to the district courto 

The referee in bankruptcy is apPointed by the dis

trict judges for a term of six years and may be removed 

by the judges for cause after notice and hearing. Bank-

d ' cl.'vl.'l rather than criminal in ruptcy procee l.ngs are 

nature. Consequently, except for certain crimes relatir.g 

( T'tl 18, Unl.'ted States Code, Section to bankruptcy see 1. e 

152), probation officers generally will have little offi-

cial contact with referees. 

The Court Reporter. The employment and duties of 

court reporters are covered in Title 28, United States 

Code, Section 753. Reporters are required to attend each 

session of the court and every other proceeding designated 

by rule or order of the court or by one of the judges. 

Further they are required to record verbatim by shorthand 

or mechanical means, which may be augmented by electronic 

sound recording subject to regulations promulgated by the 
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Judicial Conference: (I) all proceedings in criminal 

cases had in open court; (2) all proceedings in other 

cases had in open court unless the parties with the ap-

proval of the judge shall agree specifically to the con-

trarYi and (3) such other proceedings as a judge of the 

court may direct or as may be required by rule or order 

of the court or as may be requested by any party to the 

proceeding. 

Reporters are appointed by each district court, 

the number being determined by standards prescribed by 

the Judicial conference of the United States. Re.porters 

. receive an annual salary and in addition receive £ees for 

trans~ripts ordered by parties to an action. Fees are not 

received for transcripts requested only by a judge or for 

transcripts of arraignments, pleas and proceedings in 

connection with the imposition of sentence. Reporters are 

not required for proceedings before a magistrate. Elec-

tronic recording normally is used for such proceedings 

unless a magistrate is conducting a hearing which is cov-

ered by ~itle 28, United States Code, Section 753. 
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CHAPTER VI - OTHER COURT OFFICERS 

Other officers of the court with whom the probation 

officer has frequent official contact include the United 

States Attorney and his assistants, attorneys representing 

defendants in criminal proceedings and the United States 

Marshal and his deputies. 

The United States Attorney. A United States attor-

ney for each judicial district is appointed by the Pres i-

dent by and with the advice and consent of the Senate. 

His term of appointment is four years. Assistant United 

States attorneys are appointed by the Attorney General for 

indefinite terms. 

By statute each United States attorney is required 

within his district to prosecute for all offenses against 

the United Statesf to prosecute or defend for the govern-

ment all civil actions, suits or proceedings in which the 

United States is concerned; to defend government officers 

and employees in civil actions or suits arising from the 

performance of their official duties; and generally to 

institute and prosecute proce~dings for the collection of 

fines, penalties and forfeitures. 

The United States attorney's office is a prime 
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source of essential information for the probation officer 

in preparing the official account of the offense in pre-

sentence reports. Likewise in cases that have gone to 

trial the assistant who has handled the prosecution may 

have valuable insights into the behavior of the defendant 

and 6t.her witnesses during the trial. He also is the au-

thoritative source as to the nature of the penalty which 

is permissible \ I\der the law in a particular case. 

The united States attorney's office can be of con-

siderable help to the probation officer in preparing for 

probation revocation proceedings and in many districts the 

United States attorney or one of his assistants represents 

the probation officer at revocation hearings. 

In larger offices the functions of the United 

States attorney are discharged through specialized units 

dealing with criminal, civil, tax or other particular 

kinds of matters. 

Private Defense Counsel. Any defendant in a crimi-

nal case who is financially able may retain an attorney 

of his own choosing. 

Federal Public Defenders and Community Defenders. 

Federal Public Defenders and attorneys supplied by Comrnu-

nity Defender organizations serve the same purpose within 
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the federal court system. Under the Criminal Justice Act 

(Title 18, United States Code, Section 3006A) they furnish 

legal representation to any person financiallY unable to 

obtain such (1) who is charged with a felony or misdemean-

or or \,lith juvenile delinquency by the commission of an 

act which, if committed by an adult would be such a felony 

or misdemeanor or with a violation of probation, (2) who 

is under arrest, when such representation is required by 

law, (3) who is subject to revoca-cion of parole, in ClIS

tody as a material witness, or seeking collateral relief 

under sections 2241, 2254, ot 2255 of Title 28 or Section 

4245 of Title 18, or (4) for whom the Sixth Amendment to 

the Constitution requires the app~intment of counselor 

for whom, in a case in which he faces loss of liberty, 

any federal law requires the appointment of counsel. 

The Community Defender organization attorneys thus 

perform the same functions as the Federal Public De

fender's office under the Act. However, the organization 

of the two offices is quite different. 

A Federal Public Defender and his staff are govern

ment employees. The Federal Public Defender is appointed 

and is removable by the judicial council of his circuit 

(the U. S. Court of Appeals sitting as an administrative 
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body). The judicial council also fixes his pay on a 

basis analogous to the U. S. attorney'. This gives the 

Public DefEmder an independence. from control by the u. S. 

District Court or any non-judicial authority; but all of 

the fringe benefits of a government employee. 

A community Defender organization on the other hand 

is not a government office but a nonprofit defense counsel 

service established and administered by any group author-

ized by a district criminal justice plan to provide repre-

sentation. It is compensated for representing federal 

litigants either on the same basis as private attorneys, 

or on the basis of annual grants approved for it by the 

Judicial Conference of the united States. 

Judicial districts may have one of three systems 

of indigent representations under the Criminal Justice 

Act: 

(1) appointment of private attorneys only, or 

a combination of private attorneys, and 

(2) a Federal Public Defender, or 

(3) a Community Defender organization. 

The Unibed States Ma.rshal. A Unite!d States marshal 

for each judicial district is appointed by the President 

by and with the advice and consent 'of the Senate and 
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serves a term of four years. As authorized by the Attor

ney General each marshal may appoint deputies and clerical 

assistants. Deputy marshals are subject to removal by the 

marshal pursuant to Civil Service regulations. 

The United States marshal of each district is the 

marshal of the district c:ourt and may be required to attend 

any session of court. It is his duty to execute all law-

ful w·~its, process and m:ders including subpoenas, war

rants b:f. arrest and cita'eions. He has legal custody of 

federal 'prisoners pendir~g trial, hearing, or delivery to 

a federal confi.nement facility. Under guidelines estab-

lished by the Bureau of Prisons the marshal usually desig

nates the institutions to which committed offenders will 

be se~t. In exceptional cases he requests designation 

from the Bureau. 
'-, 

The marshal is responsible for security of the 

~ourt house and individual court rooms. He is responsible-

also for physical ,custody of federal prisoners in the 

court house and for their transportation to federal penal 

and correctional institutions. 
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CHAPTER VII - ENFORCEMENT AGENCIES 

The jurisdiction and functions of the enforcement 

agendies with which the probation officer is likely to 

have the most frequent contacts are described here. 

Federal Bureau of Investigation. The FBI, an 

agency of the Department of Justice, is charged with in

vestigating all violations of federal laws with the ex

ception of those which have been assigned by legislative 

enactment or otherwise to some other federal agency. 

The FBI has jurisdiction over some 185 investigative 

matters. Among these are espionage, sabotage, and other 

subversive activities; kidnapping; e~tortion; bank'robbery; 

interstate transportation of stolen property; civil rights 

matters; interstate gambling violations; fraud against the 

government; and assault or killing the President or a 

federal officer. Cooperative services of the FBI for other 

duly authorized law enforcement agencies include finger

print identification laboratory services, police training, 

and the National Crime Information Centero 

The FBI will also attempt to locate and apprehend 

probation violators for whom warrants have been issued by 

the courts and parole and mandatory release violators for 
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whom warrants have been issued by the Parole Board, re

gardless of whether the original convictions were for 

offenses within the FBI's investigative jurisdiction. 

Immigration and Naturalization Service. The Immi·· 

gration and Naturalization Service, Department of Justice, 

is responsible for administering the Immigration and Natu

ralization Laws relating to the admissions, exclusion, 

deportation, and naturalization of aliens. Specifically, 

th~ service inspects aliens to determine their admissibility 

into the United States; adjudicates requests of aliens for 

benefits under the law; prevents illegal entry into the 

United States; investigates, apprehends, and removes aliens 

in this country in violation of the law~ and examines 

alien applicants wishing to become citizens.' 

The Border Patrol Division carries on enforcement 

activities in the immediate vicinity of national boundaries. 

The Investigations Division is responsible for enforcement 

activities in t:he balance of the nation and ~5Upplements 

Border Patrol efforts in the border areas. 

Bureau of Narcotics and Dangerous Drugs. The 

mission of the Bureau of Narcotics and Dangerous Drugs, 

another agency of the Department of Justice, is to control 

narcotic and danger.ous drug abuse through enforcement and 
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prevention progra.ms. The primary responsibility of the 

bureau is to enforce the laws and statutes relating to 

narcotic drugs, marihuana, depressants, stimulants, and 

hallucinogenic dru\gs. 

BNOD conducts domestic and international investi-

gations of major dJ::'ug traffickers, concentrating efforts 

at the source of illicit supply or diversion. The bureau 

places particular emphasis on the inunobilization of clan-

destine manufacturers, international trafficke~s and ori-

gins of diversion from legitimate channels. In addition, 

BNDD works cooperatively with other agencies as well as 

independently to institute national drug abuse prevention 

programs. 

The bureau also regulates the legal trade of nar-

cotic and dangerous drugs. This entails establishing 

import-export and manufacturing quotas for various con-

trolled drugs; registering all authorized handlers of 

drugs; and inspecting the premises and records of legal 

handlers. 

Or9anized Crime and Racketeerin9 Section. Operating 

under the supervision of the Justice Department in major 

metropolitan areas are "Strike Forces". These consist of 

prosecuting attorneys and representatives of federal law 

36 

I 

I 
II 
II 

I 
j 

I 
I 

I 
u 
n ! ! 
! r 

f I 
\ ! 
j' 
I 

enforcement agencies having a special interest in organ-

ized crime activities. 

Postal Inspection Service. The Inspection Service 

under an Assistant Postmaster General, protects the mails, 

postal funds, and property; investigates within the Postal 

Service conditions and needs which may affect the security 

and effectiveness of the Postal Service; apprehends those 

who violate the postal laws; and inspects and audits 

financial and nonfinancial operatibns. 
i 

Bureau of Customs. The Bureau of Customs, Depart- .,' ] 

ment of the Treasury, engages in activities for the col-

lection and protection of the revenue; the prevention of 

fraud and smuggling, and the processing and regulation of 

people, carriers, cargo and mail into and out of the United 

States; and performs a variety of functions for other 

government agencies in safeguarding agriculture, business t' 

health, security and related consumer interests. 

customs is active in suppressing the traffic in 

illegal narcotics (in conjunction with the Bureau of Nar-

cotics and Dangerous Drugs), and enforcing munitions con-

trol, pier pilferages (in conjunction with the FBI), pre-

venting hijacking and other crimes aboard departing air-

craft, through the "Sky Marshal u program; and enforcing 
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regulations affecting articles in international trade 

where parallel regulations control domestic articles 

(such as copyright, trademark, and patent restrictions 

regulated domestically by the Patent Office or Copyright 

Office~ and special marking provisions for wool, fur, and 

textile products controlled domestically by the Federal 

Trade Commission). 

The Bureau of customs enforces certain environ-

mental protection programs for other agencies. 

united states Secret Service. Subject to the di-

rection of the Secretary of Treasury, the u. S. Secret 

Service is authorized to protect the person of the 

President of the United States, the members of his 

immediate family, the President elect, the Vice President, 

or other officer next in order of succession to the 

president f the Vice President elect, major Presidential 

or Vice Presidential candidates, former Presidents and 

their wives during his lifetime, widows of former Pres-

:ldents until their death or remarriage, and minor child-

ren of former Presidents until they reach age 16, and 

visiting heads of a foreign state or foreign government. 

The Secret Service is also authorized to detect and 

arrest any person comnlitting any offense ag~inst the laws 
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of the united States relating to coins, currency, and 

other obligations and secu.rities of the united States and 

foreign governments; supervise the Executive Protective 

Service and the Treasnry security force. 

Bureau of Alcohol, Tobacco and Firearms. The AT and 

F, anot:her Treasury Department agency, attempts to achieve 

voluntary compliance with the law under the Bureau's jur-

isdiction; to assure full collection of revenue due from 

legal industry; to suppress traffic in illicit untaxpaid 

distilled spirits, and the illegal possession and use of 

firearms, destructive devices and explosives; to assist 

federal, state, and local law enforcement agencies in re-
I 

ducing crime and violence: to eliminate commercial bribery, 

consumer deception and other improper trade pra.ctices in 

the distilled spirits industry. 

Internal Revenue Service. The Intelligence Division 

of the Internal Revenue Service, Department of Treasury, 

conducts investigations involving criminal tax fraud and 

related criminal investigations. 

Securities and Exchange commissio~. The Securities 

and Exchange commission is one of the independent agencies 

of the Executive Branch of the government. The Commission's 

enforcement activities are designed to secure compliance 
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with statutes regulati~g the issuance of securities, the 

maintenance of securities excha~ges, public utility hold-

ing companies, trust indentures and investment companies 

(mutual funds) and investment advisors. Enforcement 

activities include measures to compel obedience to the 

disclosure requirements of the registration and provisions 

of the act, to prevent fraud and deception in the purchase 

and sale of securities, to obtain court orders enjoining 

acts and practices which operate as a fraud upon investors 

or otherwise violate the laws, to revoke thf~ registrations 

of brokers and dealers and investment advisors willfully 

engaged in such acts and practices, to suspend or ey.pel 

from national securities exchanges or the National Asso-

ciation of Securities Dealers Incorporated, any member or 

officer who has violated any provision of the federal 

securities laws, and to prosecute persons who have engaged 

in fraudulent activities or other violations of those laws. 

To this end investigat~ons are conducted into complaints 

or other evidence of securities violations. Evidence thus 

established of law violations in the purchase and sale of 

securities is used'in appropriate administrative proceed-

ings to revoke registrations or in actions instituted in 

federal courts to restrain or enjoin such activities. 
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Where the. evidence·tends to establish fraud or other 

willful violation of the securities lail'ls, the facts are 

referred to the Attorney General for criminal prosecution 

of the offenders. The Commission may assist in such 

prosecutions. 

The Securities and Excha~ge Commission has offe~ed 

to furnish to probation officers information about offend

ers originally investigated by that agency. The probation 

officer should communicate with the Chief of the Securities 

Violation Section, Division of Trading and Marketing, 

Securities and Exchange Commission, 500 North Capitol 

Street, Washington, D. C. 20549. 
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CHAPTER VIrI - RELATED CORRECTIONAL AGENCIES 

The success of correctional efforts at the federal 

level is dependent on an intimate working relationship be

tween the Probation System, the Federal Bureau of Prisons 

and United States Board of Parole. This chapter gives a 

brief description of the responsibilities and functions 

of the related agencies. 

Bureau of Prisons. The control and management of 

federal penal and correctional institutions is vested by 

statute in the Attorney General of the United States 

(Title la, united States Code, Section 4001). The same 

section authorizes the Attorney General to establish and 

conduct industries( farms, and other activities, to clas

sify the inmates and provide for their proper government, 

discipline, treatment, care, rehabilitation, and reforma

tion. Section 4041 provides that the Bureau of Prisons 

shall be in charge of a director who is appointed by and 

serves directly under the Attorney General. The duties 

of the Bureau of Prisons are spelled out in Section 404~. 

They include (1) management and regulation of all federal 

penal and correctional institutions, (2) provision of 

suitable quarters, and provision for the safe keeping, 
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care and subsistence of all persons charged. with or con- ! 

victed ?f offenses against the United States or held as 

witnesses, (3) provision for the protection, instruction 

and discipline of all persons charged with or convicted 

of offenses against the united States, and (4) provision 

of technical assistance to state and local governments in 

the improvement of their correctional systems. 

Section 4082 provides for commitment of convicted 

persons by the courts to the custody of the Attorney Gen-

eral who is empowered to designate the place of confine-

ment and to transfer persons from one place of confinement 

to another. The section provides also for furloughs and 

work release. 

The Bureau of Prisons opera~es 44 facilities in-

eluding 15 Community ~reatment Centers and has in its 

custody more than 23,000 offenders. In addition the Bu-

reau establishes "and monitors contracts with local jails 

for pretrial detention and short term coramitments, with 

private and local government agencies for community pro-

grams, and with some state correctional systems for com-

mitment of selected offenders. 

The Bureau's primary objective is to carry out the 

judgment of the courts and to prepare offenders for return 
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to the community as law-abiding productive citizens. Ef-

forts are underway to improve the federal prison system 

by developing a balanced program that includes increased 

educational and vocational training opportunities, a vari-

ety of counseling and therapy techniques, special units 

for specific treatment .problems, and expanded community 

programs. Emphasis is being directed toward the increased 

development of a professionally trained staff, increased 

utilization of research and evaluation capabilities, ex

pansion of technical assistance to state and local cor-

rectional systems, and provision of facilities to meet 

present and future needs. 

Since 1969 the Bureau has expanded substantially 

its professional complement of teachers, case workers, 

psychiatrists and psychologists. In recognition of the 

need for a sound racial balance between ~taff and inmates 

a successful minority recruitment program has also been 

implemented with a large number of vacant positions being 

filled with qualified representatives of minority groups. 

Formal training centers have been opened in three 

locations giving the Bureau the capability of providing 

each new employee with introductory training in correc-

tional techniques and career· employees with inservice 
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traini~g. In addition to the training centers an ongoing 

program to trai.n correctional officers as counselors has 

also been established, and full-time training coordinators 

have been appointed to each institution to direct local 

training efforts. 

Significant program developments in recent years 

inclu.o.e special treatment un,tts for offenders with drug 

abuse problems, extension of community based services such 

as community treatment centers and drug treatment programs 

to probationers and parolees, and increased mental health 

programs within the institutions. An ambitious building 

program has also been undertaken. The first new facility, 

the Robert F. Kennedy Youth Center, was opened in Morgan-

town, West Virginia, in 1968. A Federal Center for Cor-

rectional Research at Butner, North Carolina, a Youth Com-

plex in California and Metropolitan Correctional Centers 

in New York and Chicago are all currently under construc-

tion wi'c.h completion dates scheduled for 1974. Three ad-

ditional Metropolitan Correctional Centers are planned 

for. Philadelphia, San Francisco and San Diego . 

. "" In an effort to make maximum use of available l:e-

sources and assist case managers in the classification 

process, an automated data processing system has been 
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developed. A ,segment referred to as "R-A-P-S" (rati;-tg, 

age, prior record and sentence) helps institution person-

nel establish treatment pi'iori ties by generatin~1 regular 

reports concerning areas of inmate needs r number Qf pro-

gram enrollments, completions and wi thd:rawals, reason for 

withdrawals, number of inmates with needs not yet program-

med and needs for which there a"r~ no prl)grams available. 

This 

able 

.' 

system has been recent}~ refined and is making valu

contributions towa~/:ore effective management and 

resource utilization. 

As seen by the Bureau, the most critical problems 

it faces today are those related to facilities that are 

seriously over-crowded, too large, antiquated or located 

in remote areas. Such institutions were built in an era 

when prisons were designed solely as places of punishment 

and men are confined in multi-tiered cell blocks of steel 

and concrete. The Bureau I. s long range plans call for the 

replacement of these outdated facilities with smaller 

more manageable units designed to complement modern cor-

rectional philosophy. 

The B'ureau of· Prisons is deeply involved in programs 

providing institutional treatment as well as aftercare for 

addicted offenders. After developing programs for persons 
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committed under Title II of the Narcotics Addict Rehabili-

tation Act the Bureau recognized that many other offenders, 

although not eligible for commitment under that Title,. were 

in need of treatment for addiction problems. As a result 

the Drug Abuse program was inaugurated and currently oper-

ates in a number of institutions. Aftercare treatment of-

fers a continuity of programming between the institutional 

phase of treatment and parole supervision. Since released 

offenders are under the jurisdiction of the Board of Parole 

.and are officially supervised by the federal probation of-

ficers, close coordination is most important. 

In 1961 the Bureau of Prisons stepped directly ,into 

community-based correc ':ional programs with the e;stabl:ish-

ment of its' first prerelease guidance centers, which now 

are known as community Treatment Centers. From the in- . 

ception of the initial planning for the centers the Divi-

sion of Probation was directly involved and provided a 

staff member on a full time basis to serve on the Bureau's 

planning task force. 

The Community Treatment Centers p'rovide extensive 

prerelease services for offenders during the last 90 to 

120 days' of their sentences. Since 1970, they also have 

provided community treatment progrmns for probationers, 
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parolees and short term committed offenders as an alterna-

ti\Te to confinement. 

Board of Parole. The statute creating the Board of 

Parole is found in Title 18 of the United States Code at 

Section 4201. The Board consists of eight members ap-

pointed by the President by and with the advice and con-

sent of the Senate. The members serve terms of six years 

on an overlapping basis. Three members of the Board con-

stitute the Youth Correction Division, created by Section 

5005 of Title 18. The Chairman of the Board is designated 

by the Attorney General as is also the Chairman of the 

Youth Division. As indicated in Chapter II of this hand-

book, probation officers are required by law to perform 

such duties with respect to persons on parole as the Attor-

ney General shall request. The Attorney General's autho-

rity in this respect has been delegated to the Board of 

Parole. Title 28, Section 0.125 of the Code of Federal 

Regulations providos in part t.hat subject to the general 

supervision and direction of the Attorney General as to 

policy and programming, the Board of Parole shall have 

" ••. responsibility for the supervision, through Federal 

probation officers of Federal parolees and Federal manda-

tory releasees upon the expiration of their sentences with 
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alluwances for statutory good time, and for prescribing 

and modifying ~he terms and conditions governing the pris-

oner during parole or mandatory release." 

The Youth Correction Division was created by statute 

specifically to administer parole and related functions of 

the Federal Youth Corrections Act. The Division is respon-

sible also for ~arole of federal juvenile delinquents and 

for young adults confined in any of the Bureau of Prisons 

"youth institutions. 1I Probation officers· are required by 

the Youth Corrections Act to "report to the Division re-

specting youth offenders under their supervision as the 

Division may direct." 

Personal interviews are held with parole applicants 

in the institution of confinement by one of the members or 

one of the parole hearing examiners appointed by the Board. 

Examiners may recommend relative to· parole but do not vote. 

Each release on parole ii conditioned on Board approval of 

a satisfactory release plan which is developed primarily 

by the prisoner himself in conjunction with his institu-

tional caseworker but is investigated by a probation of-

ficer prior to issuance of a parole certificate of release. 

Prisoners denied parole are usually released by 

operation of "good time credits" according to appropriate 
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statutes prior to the maximum term imposed by the court. 

Such persons, called IImandatory re1easees',11 remain under 

community supervision for the remainder of their terms 

less 180 days and are supervised in the same manner as 

parolees. 

Each parolee or mandatory releasee is required to 

abide by the conditions imposed by the Board of Parole. 

The conditions are printed on the reverse of the release 

certificate. Special conditions imposed by the Board may 

also be entered on the certificate. The probation officer 

must report to the Board in detail all violations of pa

role or mandatory release. Where the facts justify, a 

member of the Board will issue a warrant for the releasee's 

.-
arrest and detention. After a warrant is executed, a pro-

batiqn bfficer conducts a preliminary interview and sub-

mits a summary or digest of the interview to the Board. 

A representative of the Board later conducts a revocation 

hearing with the alleged violator. The probation officer 

who supervised the case may be included among the adverse 

witnesses requested to appear at the revocation hearing. 

Periodic reports from the probation officer to the 

Board are required for certain parolees. On the basis of 

those reports the Board may approve a reduced reporting 
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schedule or in especially deserving cases may order a dis-

charge from supervis~on. In th b 'f • e a sence 0 such approval 

each releasee must submit a written monthly report to the 

probation officer and report to h~m 11 . • persona y as d~rected. 

General policy and procedural instructions are 

cleared with headquarters staff of the Probation Division 

before being issued to the field. Handling of specific 

cases is accomplished by direct communication with the 

Board through the Parole Executive, the Youth Division 

Executive or other staff member of the Board. Included 

as Appendix I is a copy of a booklet entitled You and 

the Parole Board which answers many of the questions most 

frequently asked by prisoners or their families. 

In January, 1971, the Board of Parole issued speci

fic guidelines for the supervision of persons under its 

jurisdiction to be implemented as quickly as sufficient 

probation personnel become available. A copy of the guide

lines will be found in Appendix J. 

51 

,'~' : 



- --.- .. _-- ~~~-~"".'!"'-,"""--,""",""'""""",,,,,, ......... ""' ... = ..... = ... ""' ... ""'. "....,.,..--"------------------- ----

CHAPTER IX - ADMINISTRATIVE STRUCTURE OF THE JUDICIARY policy maki~g arm of the United States courts. It is com-

prised of 24 members in addition to the Chief Justice of 

The Constitution provides: liThe judicial power of the United States who is Chairman. Other members of the 

the United States shall be vested in one Supreme Court Conference are the chief judge of each of the 11 courts 

and in such inferior courts as the Congress may from time of appeals, the chief judge of the Court of Claims, the 

to time ordain and establish." The Supreme Court is the chief judge of the Court of Customs and Patent Appeals, 

highest of three levels of courts in the federal system. and one district ju.:1ge from each circuit. Each district 

On the second level are the United States Courts of Appeals, judge member is chosen by the circuit and district judges 

one such court in each of the 11 Judicial Circuits. On of the circuit he represents and serves a term of three 

the third level are the 91 United States District Courts years on the Conference. The Conference is required by 

in the 50 states, the District of Columbia and the st3tute to meet annually and at such other times as may 

commonwealth of Puerto Rico. In ~dJition there are dis- be called by the Chief Justice. Customarily the Conference 

trict courts in the Canal Zone, Guam and the Virgin Islands. meets twice each year usually in the early Spring and early 

The Judicial Branch is co-equal with ,the Executive and Fall. 

Legislative Branches and is self-governing within its The Conference is charged with the responsibility 

prescribed statutory framework.~he administration of for making a comprehensive survey of the conditions of 

the judiciary is exercised through the Judicial Conference business in the courts of the United States, for preparing 

of the United States, the Judicial Councils of the Circuits, plans for assignment of judges to or £rom circuits or 

the Judicial Conferences of the Circuits, the Administrative districts where necessary, and for submitting suggestions 

Office of the United States Courts and the Federal Judicial to the various courts in the interest of uniformity and 

Center. expedition of business. The Conference is also required 

Judicial Conference of the Unitedp~ates. The to carty on a continuous study of the operation and effect 

Judicial Conference of the United States is the prime of the general rules of practice and pr0cedure, as is 
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detailed in Chapter III of this handbook. The Conference 

also is responsible for supervision and direction of the 

Administrative Office of the United states Courts. 

The Judicial Conference carries out its responsi-

bilities by utilizing a system of committees. At present, 

in addition to a five-member Executive Committee, there 

are general Committees on Court Administration, the 

Administration of the Criminal Law, and the Operation of 

the Jury System. There are standing Committees on the 

Administration of the Bankruptcy System, the Administra-

tion of the Probation System, the Budget, the Implemen-

tation of the Federal Magistrates Act, and Intercircuit 

Assignments. There is a special Committee to Implement 

the Criminal Justice Act, and a special or ad hoc Committee 

on Court Facilities and Design. In addition to these are 

the Standing Committee on Rules of Practice and Procedure 

(see Chapter III) and its Advisory Committees on Civil 

Rules, Criminal Rules, Admiralty Rules, Bankruptcy Rules, 

and Rules of Evidence. Because of the changing natuxe of 

the problems facing the courts there·i.s frequent change 

in the number and types of committees. Special or ad hoc 

committees normally are disbanded after completing their 

specific tasks. 

54 

I 
I 
! 
I 

Circuit Judicial Councils. The eircuit Councils 

are required to meet at least twice each year on call of 

the chief judge of the circuit. The chief judge, who 

serves as chairman, together with all other circuit judges 

for the circuit in regular active service comprise the 

council. The Council is required by statute to make all 

necessary orders for the effective and e~:pedi tious admin-

istration of the business of the courts within its circuit. 

The statute requires also that.district judges shall 

promptly carry into effect all orders of the Judicial 

Council. The Council is empowered to appoint a circuit 

executive to exercise such administrative powers and 

perform such duties as may be delegated to him by the 

Circuit Council. 

Judicial Conferences of Circuits. Circuit Judicial 

Conferences are held annually at a time and place desig-

nated by the chief judge of the circuit. The Conference 

membership includes all active circuit and district judges. 

Members of the bar of the circuit are also invited as 

active participants. The Conference has general respon-

sibility for considering the business of.the courts and 

advising means of improving the administration of justice 

within the circuit. The Conference also chooses the 
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district judge from that circuit who shall serve as a 

member of the Judicial ConferenclI: of the United States. 

Administrative Office of the united Sta"tes Courts. 

The Administrative Office of the United States Courts was 

created by the Administrative Office Act of A~gust 7, 

1939, for the purpose of assuming the administrative 

functions of the United States courts other than those 

of the Supreme Cou~t. Prior to its creation administra-

tive services for the courts had been rendered by the 

Department of Justice. The Administrative Office is 

headed by a Director and Deputy Director appointed by the 

Supreme Court of the United States. The office has ad-

ministrative jurisdiction over the courts of appeals and 

district courts of the United States, the United States 

district court for the District of the Canal Zone and 

the district courts of Guam and the Virgin Islands, the 

Court of Claims, the Court of Cus toms and P~"';:ent 11.ppea1s, 

and the Customs Court. The Director is assigned no ad-

ministrative duties with respect to the Supreme Court of 

:" 
; 
~ ; 

the United States except that he is required to "perform 

such other duti.es as may be assigned to him by the Supreme 

Court. II The Administrative Office consists of six divi-

sions and the office of General Counsel. 
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The Division of Business Administration assists the 

Director in his duty of conducting the general business 

operations of the federal judiciary. Its function is to 

provide fiscal management, facilities and equipment for 

the efficient handling of the work of the federal courts. 

The Division of Personnel is responsible for admin-

istering a comprehensive personnel program for the federal 

judiciary. Under authority delegated by the Director this 

division fixes the grades and salaries of all supporting 

personnel of the courts whose salaries are not otherwise 

fixed by law. 

The Division of Information Systems evaluates the 

effectiveness of existing information systems, develops 

new systems, evaluates the impact of outside changes on 

the system, evaluates changes recommended from within or 

without the federal court system, and originates changes 

when conditions dictate. In addition it has the respon-

sibi1ity of providing accurate and current statistical 

information as to state of judicial business in each fed-

era1 court for the purpose of promoting prompt and efficient 

disposition of litigation. 

The Division of Bankruptcy is charged with the 

general administrative supervision over the bankruptcy 
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cOlJ.rts. It formulates and recommends bankruptcy legis la-, of the JUdicial Confex.,mce and recommends legislation. 

tion to the Judicial Conference and develops, installs and The Office of the General~Counsel renders legal 

implements bankruptcy programs, policies, systems, and opinions and advice with respect to statutes and rules 

procedures. affecting judicial administration at the request of the 

The Division of Probation serve~ as the headquarters Director, Deput.y Director, Assistant Di~rectors and Divi-

of the Federal Probation System. It assists the Director sion Chiefs of the Administrative Office and at the re-

.in establishing policies and procedures for the operation quest of all other officers of the federal judiciary and 

of the system, keeps the Judicial Conference informed of other branches of government. The office works directly 

the current status of the system and recommends to the with various committees of the Judicial Conference of the 

Conference legislation which is considered desirable for united States including the Committee on the Administration 

the effective administration of the probation system. The of the Criminal Law and the Committee on the Operation of 

Division is: charged also wi th the general supervision of the Jury System. It provides a secretariat and staff 

the probation officers of the system. service for the Advisory Committees on Federal Rules and 

The Division of Magistrates assists the Director in Rules of Practice and Procedure. 

the performance of his duties under the Federal Magistrates In addition to the foregoing the Admin.istrative 

Act. The division conduclts surveys both general and Office provides staff services for the conuni ttt~es of the 

special to determine the need for magistrate services and 

to recommend the appointment of magistrates to the JUdicial 

Conference, the Judicial Councils of the circuits, and to 

Judicial Conference of the United States and makes studies, I 
! surveys and repofts on request of such cOlnmittees. Special 

surveys and reports are also made by the office on r2que~t 

the district courts. Recommendations also are made as to of the Judicial Councils of the circuits or on request of 

locations and salaries of magistrates. Further the divi- the chief judge of a district court. 

sion develops procedures and systems for the conduct of The Fedfaral Judicial Center. The Federal Judicial 

the business of the magistrates, carries out directives Center was established by Public Law 90-219 of December 20, 
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1967. Its purpose is "To further the development and 

adootion of improved judicial administration in the courts - " 

of the United States." 

The Center is supervised by a Board of seven mem-

bers: the Chief Justice of the United States, who is the 

permanent chairman of the Board; the Director of the Ad-

ministrative Office of the United states Courts; and five 

members elected by the Judicial Conference of the united 

state.s--two active judges of the united Sta'tes courts of 

appeals and three active judges of the Unit~d 'States dis-

trict courts. The Act creating the Center requires the 

BOu~d to establish policies and develOp programs for the 

Center, to recommend methods for improving judicial admin-

istration in the Uni.ted States courts, including the 

training of their personnel and management of their re-

sources, and to consider and recommend to both public and 

private agencies aspects of the operation of the courts 

deem~d worthy of special study. 

The Director of the CEmter is selected by the Board 

and serves at their pleasure. The work of the Center is 

carried out through Departmen'ts of Research, Innovations 

and Systems Development, Educcltion and Training, and Inter'-

JUdi9ial Affairs. 
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The Research o,epartment executes the research mis-

sion of tne center, which is to identify those areas where 

lack of sufficient information hampers fop:nulation of rec-

ommendations and prog'rams to improve operation of the fed-

eral courts and to dE!Velop required information in those 

areas. Research efforts are directed both toward basic 

information development, such as judicial time studies, 

and toward facilitating choices among alternatives by de-

veloping intensive i:nformation concerning the strengths 

and weaknesses of each alternative. 

The Department of Innovations and Systems Develop-

ment assists the Board in t~e execution of its statutorily 

assig:-Led function to II study and determine ways in which 

automatic data proc€!ssing and systems procedures may be 

applied to the administration of the courts of the United 

States. II This includes development of court information 

systems which will aid judges and court administrators by 

giving insight into the dynamics of court processes so 

that they may ascertain how well specific practices work 

and, additionally, identify precisely where problems 

emanate. Development efforts are also directed toward 

improved systems for general management, juror utilization, 

court reporting, and studies or experiments associa'ced with 

61 



" ;; 
t, 
L 

-~--- ---,,,------

the use of systems procedures or modern technology in the 

courts. 

The Department of Education and Training discharges 

the Center function "to stimulate, create, develop an~ 

conduct programs of continuing education and training for 

personnel of the judicial branch of the government." In 

the execution of this function the Education and Training 

Department conducts courses and seminars for judges, 

referees, public defenders, clerks of court, courtroom 

deputies, magistrates, probation officers and others. 

The Department of Inter-Judicial Affairs is respon-

sible primarily for coordination with other organizations 

working toward improved judicial administration in both 

federal and state courts. Close liaison is maintained 

with the four conferences of the American Bar Association's 

Section of Judicial Administration, the National Center 

for State Courts, and the National College of the State 

Judiciary. This Department also follow~ the work of the 

United States Congress as it affects the federal courts, 

and in conjunction with the Administrati'~e Office publishes 

a monthly bulletin entitled The Third B~~ containing 

news about the federal courts. 
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CHAPTER X - ADMINISTRATIVE STRUCTURE OF THE PROBATION SYSTEM 

It is helpful generally to an officer or employee 

of any agency to have some grasp of the administrative 

structure of his organization. To an officer of the Pro-

bation System it is both helpful and important because the 

administration of this organization is not that of a con-

ventiona1 government establishment. 

In an earlier chapter we noted that unlike most 

government agencies the probation service is not central-

ized. With considerable autonomy at the district level 

and allegiance to at least two agencies at the Washington 

level the locus of final authority varies with the nature 

of the particular issue at hand. This may be seen in what 

follows. 

Court Authority. The Probation Act as amended (18. 

USC 3654), which vests in the District Courts the power 

to appoint Probation Officers, provides also that they 

shall serve "within the jurisdiction and uI!£er'the direc-

tion of the Court making such appointment" (emphasis added). -. 
The probation office functions under the immediate direction 

of the district court! the chief probation officer being 

required by statute to "direct the work of all probation 
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officers serving in such court." In all matters relating 

to probation unless otherwise specifically provided by law 

the district court is the final authority. 

Administrative Office Responsibility. The duties 

of the Director of the Administrative Office of the United 

States Courts with respect to probation are delineated in 

Section 3656 of Title 18, United States Code. The Director 

or his autho.rized agent is required to investigate the 

work of the probation officers and to make recommendations 

to the respective judges. He is authorized to have access 

to the records of all probation officers and is required 

to collect for publication statistical and other informa-

tion concerning the work of probation officers. It is his 

duty to formulate general rul~s for the proper conduct of 

probation work, to prescribe record forms and the kinds 

of statistics to be kept by the probation office~s and to 

promote the efficient administration of the Probation Sys-

tern and the enforcement of the probation laws in all 

United States courts. The Director is required also to 

I: ,. 
fix the salaries of the probation officers and provide for 

their necessary expetlses. These duties are discharged 

primarily 'through the Division of Probation. 

Responsibility of the Attorney General. As reflected 

64 

in Chapter II the authority of the Attorney General in 

correctional matters is exercised primarily through the 

Board of Parole and the Bureau of Prisons. In handling 

specific cases it is the practice of these two agencies 

to deal directly with the probation offices. In matters 

of policy however or in implementing new programs or re

visions of existing programs the director of the Bureau 

of Prisons and the chairman of the Board of Parole con-

suIt with the chief of the Division of Probation and com

municate through the division to the probation officers 

in the field. Likewise the head of either agency or the 

probation officers may calIon the Division of Probation 

in those rare instances in which a difference of views 

cannot readily be resolved. 

The Division of Probation. The probation-related 

responsibilities assigned by statute to the Director of 

the Administrative Office are discharged by the Division 

of Probation through a broad range of functions. The 

more notable are identified here. 

The division establishes standards of professional 

performance for presentence investigations, case super

vision services, report writing, case records and inter- . 

office and inter-agency cooperation. It formulates rules 
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for field o.ffice operation, records management, profession-

al services, and the submission of statistical data. It 

publishes and maintains a procedural manual for probation 

officers. 

The division investigates and evaluates the work of 

probation offices through direct observation, review of 

examination reports, and analysis of statistical data. 

It enforces performance standards through requiring com-

pliance, where authority exists, and consulting with courts 

and probation staffs. The division coordinates a system 

of 190 locally administered field offices. Likewise it 
, 

coordinates planning with the Bureau of Prisons and Board 

of Parole relating to institutional pre-release services 

and parole services. 

The division assists in administering the personnel 

program of the Probation System by recoromending for adop-

tion by the Judicial Conference standards for the appoint-

ment of probation officers, by assessing personnel needs, 

by developing budget estimates, and by enforcing personnel 

selection standards approved by the Judicial Conference. 

The division cooperates closely with the Federal 

Judicial Center in the development and execution of train-

ing programs for the probation service. Likewise it 

66 

~----~ --~----~-

coordinates with the Judicial Center and the probation of-

fices special study projects and research. 

The division edits Federal Probation quarterly, 

provides staff support to the Committee on the Administra-

tion of the Probation System and staff support for semi-

nars and sentencing institutes for judges. The division 

recommends and assists in the development of legislation; 

it reviews all legislative proposals affecting criminal 

law and corrections; and formulates rec9mmendations to 

the Judicial Conference of the united States. 

The Division of Probation currently has a staff 

complement of nine positions, six professional and three 

supporting. The staff consists of the chief, four as-

sistants, an editor and three secretaries. It is of in-

terest to note that no one has ever served as chief of 

the division or assistant chief who has not first had 

extensive, experience as a federal probation officer. 

Because of the limited size of staff and the wide 

range of functions, flexibility is essential and organi-

zational lines of the'division are fluid. However each 

of the four assistants is assigned a geographical segment 

of the united states and is responsible for liaison with 

the courts and probation offices in his area, and for 
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inspection, consultation and enforcement of performance 

standards. In addition each assistant ,has other specific 

responsibilities including editing the quarterly, co-

ordinating the training program, coordinating special 

study projects and research in cooperation with the Fed-

eral Judicial Center and managing the personnel program. 

The Probation System Budget. It is important that 

each probation officer have an understanding of the com-

plexities in the annual process of getting the Probation 

System's financial support. Financial provision for the 

System is made through the annual appropriation for the 

federa.l judiciary. Hence the development of the probation 

System budget is accomplished as a part of the budget p~o-

cess for the entire judiciary. 

It is the responsibility of the chief judge of 

laach district court to submit to the director of the Ad-

ministrative Office by the first of May each year a pro-

jection of the personnel and other needs of all the 

district court's activities. Prior to that time it is 

r the chief 'probation officer's responsibility to inform 
, 

his chief judge of the needs of the probation office. 

The projections received from the chief judges are re-

viewed by the Administrative Office and-by the Judicial 
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Conference Subcommittee on Supporting Personnel. Next 

they are presented to the Judicial Conference Committee 

on the Budget. The latter committee submits to the Judi-

cial Conference at its Fall meeting a tentative budget for 

Conference action and transmittal to the Congress. The 

budget is for the fiscal year which begins the following 

July. 

The proposed budget is not su.bmitted directly to 

the Congress but first goes to the Office of Management 

and Budget (OMB) of the White House. There it is incorpo

rated into the annual budget of the United States and is 

transmitted to the Congress at the opening of the next 

session. Thus the projections received from the courts 

in May reach the Congress the follow'ing January. 

Once in the hands of the Congress the budget goes 

to the Committee on Appropriations of the House of Repre-

sentatives. There it is parceled out to subcommittees, 

each of which has the responsibility of reviewing requests 

from one or more agencies. The judiciary budget is as-

signed to ~ subcommittee which reviews the requests of 

the Department of State, the Department of Justice, the 

Judiciary, and related agencies. 

The subcommittee schedules hearing dates for the 
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various agencies and on the appropriate date the Chairman odds, the matter is referred to a joint committee of repre-

of the Judicial Conference Committee on the Budget, the sentatives and senators to iron out the differences. When. 
I " 

director of the Administrative Office, the assistant di- an agreement is reached the bill goes' back to.the floor of 

rectors and the chiefs of the divisions appear and testify each House for passage. Following final passage by the 

in response to questions from the Chairman and subcommit- Congress the bill goes forward to the White House for 

tee members. Well in advance of 'che hearing the Appro- signature by the President. 

priations Committee is supplied with detailed written The entire process takes a minimum of 14 months and 

justifications in support of all aspects of the appropri- sometimes considerably longer. Because so much time is re-

ation requested. quired to meet a need once it is known, it is imperative 

The hearing usually occurs in February or March. that each probation unit constantly look ahead at least 

Lat'er, customarily in April or May, the Appropriations two ~o three years to anticipate its future requirements. 

Committee reports out an appropriation bill to the House Personnel. One chapter of the Probation Officers 

of Representatives. After the bill has passed the House Manual is devoted in its entirety to matters of personnel. 

it is sent to the Senate for action. If the amounts re- Highlighted here are items thought to be of interest to 

quested by the jUdiciary have been included in the House new+y appointed officers. 

bill no further action is taken by the Administrative Of- When f~fids are available to add new positions to 

fice except to answer questions that may be raised by the the system the responsibility for determining the districts 

Senate. If any part of the request has been 1enied by to which they will be allocated rests with the Division of 

the House, the director of the Administrative Office may Probation. Some factors considered in allocating positions 

request a hearing before a Senate Appropriations Subcom- are the comparative size of work loads, the relative com-

mittee to appeal the items disallowed by the ':Louse. If plexity of the types of cases handled, the geographical 

such items are restored by the Senate, thus putting the and travel problems of the districts and the degree of ef-

House and Senate versions of the appropriation bill at fectiveness of current staff utilization. 
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To enable th~ director of the Administrative Office 

to fulfill his fiscal responsibility no position, either 

new or one that becomes vacant, may be filled without prior 

authority from the Administrative Office. 

Positions in the probation offices are classified 

by the Administrative Office on the basis of their duties 

and responsibilities and the minimum education and experi-

ence qualifications adopted by the Judicial Conference of 

the United states. These have been described in detail in 

the Judiciary Salary Plan, a summary of which has been pro-

vided to each probation office. The entrance level for 

probation officers is Grade JSP-9. On completion of one 

year's service in Grade 9 an officer becomes eligible to 

be considered for promotion to Grade JSP-ll. Such promo-

tion is dependent on the favorable recommendation of the 

chief probation officer and the court. On satisfactory 

completion of one year at the Grade 11 level an officer 

may be considered for promotion to Grade JSP-12 which is 

the journeyman probation officer level. A promotion to 

Grade 12 like\'lise is conditioned on recommendation of the 

chief probation officer and the court. 

The basic work week for supporting personnel of the 

courts is 40 hours usually consisting of five 8-hour days. 
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Daily schedules however may vary from office to o~fice. 

A~ indicated elsewhere the Federal Judicial Center 

is responsible for the training of all court personnel in-

cluding those in the probation Iservice. Training programs 

are developed in close cooperatici1 with the Division of 

Probation and fall generally into three categories: ori-

entation classes for new personnel, refr~sher classes, and 

regional institutes. Ordinarily an officer participates 

in a regional institute once each thr~e years and in re-

fresher classes on a similar schedule. In addition spe-

cialized programs are conducted by the Center including 

executive and mana~3"ement training. 

Employees o.f the Probation System are subj ect to 

the leave system described in Pamphlet 38 - Annual and 

Sick Leave Regulat.ions, a copy of which is in each proba-

tion office. During the first three years of service em-

ployees are entitled to annual leave amounting to 13 work

ing days per year.. Between 3 years and 15 years of service 

they are entitled to 20 days per year and after 15 years 

are entitled to 26 days per year. Sick leave accumulates 

at the rate of 13 working days per year and may be accu-

mulated indefinitely. 

Both group life insurance and health insurance are 
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available on an optional basis to probation employees and 

in each case a substantial part of the'cost is borne by 

the government. 

Membership in the U~ S. Civil Service Retirement 

System is compulsory for all permanent probation employees. 

The Civil Service Retirement and Disability Fund is financed 

jointly by member employees and the government. Deductions 

of seven percent are made from the basic salary of each 

employee each pay period to cover his share of the cost 

and are credited to his indivi.dual retirement record in 

the Administrative Office. 

Probation officers are among those who may receive 

the special retirement benefits for employees in hazardous 

enforcement-type positions. Ba~ically this means that the 

officer may apply for retirement as early as age 50 on 

completion of 20 years of service. It means also that 

tne retirement annuity will be calculated at a rate some-

what higher than that applicable to other employees. Al-

though each retirement application under these provisions 

is considered individually on its merits, to date all 

such· applications by probation officers have been ap-

proved by the-Civil Service Commission. 

As indicated at the beginning of this section, 

74 

detailed information on the foregoing subjects mfJ.y be 

found in the Proba"ti"o"n Officers Manual. 
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CHAPTER XI - A DECADE OF INNOVATION reprinted article reporting on that experience. 

Caseload Management. Case load management concepts 

This chapter will serve to identify a few develop- have r~en much talked about for 20 or 25 years. Perhaps 

ments that either were introduced or commenced to catch it was t.he attention given the subject by the San Francisco 

fire during the period beginning in the! early 1960's. Project (Appendix M) that in part at least triggered 

There is ample room to quarrel wi th the~ notion that some interest and action in the Fede'r'al Probation System. One 

of the ideas were altogether novel, but on the other hand result of the interest was the establishment of a research 
. 

an idea discussed for years but given only lipservice may proje~t for low-risk offenders by the Division o~ Probation 

be considered an innovation when it finally takes hold. in conjunction with four field offices. Cosponsoring the 

Sentencing Councils. The first sentencing council effort were the Division of Information Systems and the 

c in the federal system ,came into being i.n November, 1960, Federal Judicial Center. 

in the United States District Court for the Eastern D::I..s- Using objective criteria and psychological tests 

trict of Michigan. In the view of the judges and probation it was possible to identify a substantial number of indi-

officers of that court the technique of bringing to bear vidua1s who represent a very low risk of violation of 

on each case the viewpoints of several judges as w(-;ll as probation or parole. These individuals were assigned to 

the probation office seems to have proved its worth beyond large. case10ads averaging 300 cases each. More than 1600 

any reasonable doubt. An article repri.nted from Federal cases were supervised by five officers in four districts. 

Probation describing and evaluating the Sentencing Council The violation rates proved to be nominal. 

!,:.' 
/' 

will be found in Appendix K. The major benefit was a red.uction in the case10ads 

Group C2ul1seling. Group counsel.ing was not new to of other officers who then were able to work more inten-

the past decade but about 10 years ago was introduced as sive1y with the difficult and more demanding cases. One 

an integral part of the program of the United States office capitalized 'on the manpower saving to create two 
. 

Probation Office in Washington, D. C. Appendix L is a 30-offender case10ads of highest risk offenders. Experience 
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seemed to show however that the most intensive service 

might better be applied to intermediate risk offenders 

where the likelihood of effecting positive change could 

be greater. In another district the minimum supervision 

project was a key factor in making manpower available for 

a special program for narcotics offenders. 

Elsewhere the probation offices of three districts 

" have experimented with modified versions of the California 

Base Expectancy Scoring System. This utilizes a l2-factor 

objective profile, developed by actuarial studies, that 

has proven to be an accurate predictor of parole success. 

Preliminary evaluation seems to suggest similar accuracy 

in predicting success on probation. Each of the districts 

has used the system somewhat differently, but all to the 

development of better caseload management. 

Paraprofessionals. The past four or five years have 

seen the first real efforts made to utilize persons with-
. . 

out professional training, including ex-offenders, to 

assist probation and parole officers. One ex,ample is a 

project conducted in the U. S. Probatic~ Office at Chicago 

which is rep'Drted in an article included as Appendix N. 

The appropriation for fiscal year 1973 funded the creation 

of the first paraprofessional posi'tions as an integral 
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part of the probation service. Twenty such positions, 

officially designated "probation officer assistant" nOT,<T 

are assigned to the field offices. 

Bonding of Ex-Off~e.~f~. In January 19'71, bonding 

coverage was made availa~),'~; . "I eligible persons through 

more than 2,000 local s'. :'1te ' .. 'i'/loyment service offices 

under a proSfram of. the Ma.z.,t:Jower Administration- of the U. s. 

Department of Labor. 

. . 
The Congress in.1965 enacted a. series of amendments 

to the Manpower Development. and Training l~ct of 1962, one 

of which directed the Secretary of Labor t:o establish 

demonstration projects to assist in the p1apement of 

persons who could not obtain suitable employment because 

they had records which prevented their being covered by 

customary bonds. It had been pointed out to the Depart-

rnent of Labor that criminologists were of the opinion that 

inability to meet·the requirements for fideli.ty bonding 

coverage is often a contributing factor to a return to 

crime. 

Since 1966 the Manpower Administration has conducted 

a limited pilot program of bonding assistance through state 

employment service offices to determine the usefulness of 

providing fidelity bonding to ex-offenders and selected 
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others, and to stimulate employers and coromercial bonding 

firms to reexamin,e bonding practices in an effort to re-

duce barriers where employment is or may be denied for 

reasons other than ability to perform. 

The bonding demonstration projects were piloted in 

Los Angeles, New York, Chicago, and Washington, D. C., and 

were gradually expanded to 51 cities in 29 states. 

Eligibility for coverage is determined by a simple' 

rUle: Is the fidelity bond coverage necessary to remove 

the barrier between the man and the job? 

More than 2,300 persons were in the experimental 

program. Most of them were persons with convictions. 

Only 30, less than two percent, at an averags of less than 

$600 a "defaulter," have defaulted. Evaluation of the 

study, according to the Manpower Administration, indicates 

that the placement potential is greatly increased for 

persons who formerly were unable to find suitable employ-

ment because of lack of bond coverage. 

Further information about the proposed program may 

be obtained from local state employment service offices. 

community Treatment Centers. A joint effort of the 

Bureau of Prisons and the Division of Probation to make 

available the Bureau's community treatment centers and 
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facilities for the use of probationers, parolees and man-

datory releasees culminated in the enactment of Public 

Law 91-942 on October 2~, 1910. This now offers at the 

time of sentencing an al terna ti ve t.O traditional conf ine-

ment for selected offenders, many of whom are ha.ndled in 

a center as a "last resort." For persons already under 

supervision, ~ center program may mean the difference 

between success and failure in the community. For offend-

ers who periodically experience adjustmen't problems, inter-

vention by center staff and programs has a stabilizing " 

effect. Throughout the first 18 months of the program's 

operation 64 percent of all persons under supervision 

accepted by the centers were successfully returned to 

supervision. During the year ending June 30, 1972, 214 

probationers and parolees were referred, 202 were accepted 

and at year' \3 end 51 ~1ere still in the program. Of the 

others 96 had positive outcomes, and 55 negative. 

College as a Parole Plan. Increasing attention has 

been given to programs that call for college enrollment 

on parole. One such progr.am is described in Appendix o. 

Similar efforts are underway in many parts of the United 

States. 

Computer Use in Decision-Making. There seems to 
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be general agreement that electronic devices cannot be 

substituted for human judgment in correctional decision-

making. The extent to which they can be helpful in im-

proving the decision-making process has not been fully 

explored, in fact the surface has barely been scratched. 

Item l? in the Appendix describes thl= research effort 

of the United States Board of Parole in this relatively 

new realm. 

Volunteers in Corrections. There is nothing new 

about the use of volunteers in the Federal Probation 

System. From its inception, as anticipated by the Pro-

bation Act itself, vo1~nteers have been part of the 

federal program. Unfortunately volunteer programs in 

many agencies have been less than successful, as many as 

eight ox ten folding up almost as soon as the first 

enthusiasm has faded. 

The resurgence of vo1unteerism in the past decade 

may have been stimulated by the success of a few who have 

built their agencies carefully and thoughtfully and in 

close alliance with know1edgeab~e professionals. Those 

that are successful see~ to agree on three essential 

'ingredients: exceedingly careful selection of volunteers, 

thorough training for the tasks they are to do, and 
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[ 
I scrupulous supervision of their work for the agency. 

An accoUn't of teamwork between professionals and 

volunteers in ope court is included in the Appendix as 

Item Q. 

~ition Subsidy. Possibly the most notable cor

rectional innovation of 1;he'1960's.was a program set in 

motion by an Act of the Cali:rornia State Legislature in 

1965 under which county probation departments are sub-

sidized by the state on the basis of reducing commitments 

of offenders to state institutions. The subvet1tion is 

dependent on a formula which may provide amounts as high 

as $4,000 pe;r case" St.ate funds, normally used to incar-

cerate offenders and t:t'~~t: them wl?-i1e on parole, are thl1S 

allocated to the counties for the development of adequate 

probation services. A dual purpose is served. Commit-' 

ments are reduced, and offenders can be treated in their 

horne conununities where chances for rehabili·tation are 

considerably increased. 

After five years of the ,progrclm ' s operation, no ob

servable increase in criminal activity as a result of.the 

subsidy pro,gram was reported. In t.he same period the 

program cost the state $126 million less than imprisonment 

and paro1(~ would have cost for the SoJlle nwnber of persons 
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committed. 
'd hO"'ever is not without The subs~ y program w 

has been challenged by some in the field of 
critics and 

law enforc{~ment and others. 
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CHAPTER XII - CURRENT TRENDS 

It is debatable whether any clearcut legislative 

or correctional trends may at present be positively iden-

tified. There is no denying however that the \'rinds of 

change are blowing and that some proposals and topics of 

concern seem to surface with greater frequency than others. 

Legislative Signposts. Perhaps the most notable 

of the straws in the legislative wind are the several 

measures introduced in the last Congress aimed at improv-

ing or overhauling the federal parole system. Likewise it 

is noteworthy that extensive hearings relating to parole 

were conducted by committees in both the Senate and the 

House. Proposals for correctional change were not limited 

however to parole. Bills such as the proposed Correctional 

Services Improvement Act were much broader in their pros-

pective reach. For example that bill would have provided 

for th~ construction of 'various new federal correctional 

facilities which in time could be turned over to the 

States. It would have provided for the creation of a 
, 

Federal Corrections Coordinating Council and would have 

established a Federal Corrections Institute. It also 

would have made changes in parole eligibilities of some 
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offenders and would have afforded new procedures for com-

mitment of persons found not guilty by reason of insanity. 

Several bills on penal reform, reduction of recidi-

vism, establishment of a Juvenile Justice Institute, appel-

late review of sentences and full scale revision of the 

federal criminal code also were introduced. Since the 

more significant proposals have been reviewed by the Gen-

eral Counsel of the Administrative Office in Federal Pro-

bation magazine, it is suggested that each new probation 

officer take time to read the column IILegislation,1I in 

each issue of the quarterly for 1971 and 1972. 

Correctional Currents. Near the top of any list 
fi " . 

of significant correctional portents must be the steadily I 

mounting concern with the rights of offenders, not only 

during the correctional process, but also with the need 

for restoration of rights, lost as the result of convic-

tion,· that continue to haunt the ex-offender long after 

completion of probation or prison sentence (Appendices R, S), 

Also of considerable significance is the growing 

awareness outside correctional circles of the problems 

faced within. Public interest is increasing, more of a 

sense of community responsibility seems to be developing, 

and Congressional concern is at the highest point in many 
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years. Increasing involvement of correctional volunteers 

is notable, not the least conspicuous aspect of which is 

an American Bar Association project in, which lawyers are 

serving as volunteer parole officers. 

The movement toward expansion of community based 

correctional programs continues. Likewise interest seems 

to be growing in viewing more realistically the vast area 

of victimless crime. Awareness is mounting that the over-

whelming immensity of the total crime problem mu'st be mGt 

through new and nontraditional methods. (An article by 

Dr. Robert M. Carter in Federal Probatim! for December I 

1972, deals with the concept of diversion from the crimi-

nal justice system). 

There is growing recognition that probation se,rvices 

stand in need of massive funding and Qersonnel increases, 

and it is highly significant that the Chief Justice of 

the United States has spoken out on this subject in his 

most recent address to the American Bar Association. 

Change and the Probation Officer. Recommendations 

for change flow freely. Witness the myriad loosed by the 

President's Commission on Law Enforcement and Administra-

tion of Justice (1967), the President's Task Force on 

Prisoner Rehabilitation (1970), and the National Conference 
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1 on Corrections (1971) to name a few. But imp1ementaticm 

stumbles forward haltingly at best. 

Too often change for the better has been externally 

imposed on corrections-·-by legislation or by court decree. 

Corrections however is a living reality and reform is as 

imperative as progress is inevitable. Many of the forward 

steps of recent years have flowed from piecemeal recogni-

tion of the abridgment of offenders' basic rights--the 

realization that too often less than fundamental fairness 

has prevailed. 

The men and women of the probation service should 

be the cutting edge of correctional reform. Recognizing 

a wrong to be righted they should wait neither for 1egis-

1ative act nor court decree. Rather each officer should 

be the living guarantee of equal j1Jstice and fair trea.t-

ment for every offender with whom he works. 

:88 

1 
I 
'I 
I 
I 
I 
1 
I 

I 
~ 

\ 

1 
:1 
I 

I 
1 

I 
1 

; 

1 Appendix 

'1 .'f 
I 

! 

I 
J. 

.II 

I 
! 

.j 

I 

~ 
I 
1 
I 
I 

:1 
1 

89 
\ 

I' 
i. 

I~ 

f. 

! 
I 

I 
I 

I 
I 
!. 

! 
I 
I: 

r 
r 
I 



·'1 " 

) ii,' 

if h 
I 
I 

I 
1 

I 
H 
U 

~ 

1 
! 

,I 

I 
11 

! 
1 
1 
1 
I 

1 

I 
iJ 

I 
II 

Legislative Backgroun~ of the 
Federal Probation Act 

By J. M. MASTER 

Probation Officer, United States District Court, Southern District of New York 

W
ITH THE SIGNATURE of President Calvin 
Coolidge, the Federal Probation Act be
came law on March 4, 1925. Like the 

human beings it serves, however, federal probation 
survived the trying and hazardous periods of in
fancy and adolescence before reaching majority 
and the sanction of legality. During the subse
quent 25 years, the federal probation service has 
grown into a system covering the length and 

'G. A. »Ill~y, appo!nted April 25, 1927 by the United States District 
Court for the Southern District of New York. 

breadth of the United States and its Territories. 
Stuce the appointment of its first full-time paid 
officer,l it has acquired over 300 probation officers, 
has established operating units in practically every 
federal district court, and has become the largest 
functioning probation organization in the world. 

By reason of the Federal Probation Act, thou
sands of individuals convicted of violating federal 
law have had the opportunity to make amends to 
society without the necessity of being cage.d be
hind bars. Each passing year, as the federal pro-
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10 FEDERAL PROBATION 

bation system continues to grow, the number of 
lawbreakers who have to be imprisoned decreases. 
The consequent saving of public funds runs into 
thousands of dollars annually. Mor~ than one-third 
of those convicted each year are placed on proba
tion by the federal courts. In terms of other and 
more essential values, the benefits to the!le proba.
tioners, their families, their communities, and so
ciety cannot be measured quantitatively. We lack 
any device to evaluate the homes maintained in
tact, the individuals rehabilitated, or the intrinsic 
worth of their continued participation in everyday 
functions. 

Were all defendents who were convicted prior 
to 1921; gentenced to imprisonment by rule of 
thumb in the federal courts? Why did the Federal 
Government for close to half a century after pas
sage of the first state probation act in Massachu
setts, in 1878, fail to provide for probation? The 
answers to these questions lie in the fact that 
federal probation's history began over a century 
before the Congressional law providing probation 
for the federal courts. 

Early Beginnings of Fedel'al Probation 

Federal probation can be considered as having 
germinated in the dissatisfaction of federal judges 
with the harsh and severe penalties they were com
pelled to impose upon wrongdoers. The laws pro
vided no alternatives. To ameliol'.<J.te this situation, 
some of the judges began to use their discretion 
in mudifying the prescribed penalties and gradu
ally developIng more humane methods of dealing 
with Jaw violators. 

The earliest instance of the exercise of such 
discretion in the federal courts is attributed to 
Chief Justice Marshal. In 1808, and again in 1809, 
then sitting at a Court of the United States for 
the Fifth Circuit and Virginia District, the Chief 
Justice suspended in two cases before him that 
part of the sentences calling for flogging. Court 
records attest to the continued exercise of s.uspen
sion powers by federal judges ih Pennsylvania 
since 1854, in the Southern District of New york 
since 1.858, since 1860 in the Eastern District of 
Michigan, since 1865 in the Virginias, and subse
quently in other Districts.2 

• Answer of John M. KUma to the Rule of the United Sr.l1tes Supreme 
Court to show cause why writ of mandamus should not issue. filed 
October 14. 1915. Eo: part. United State •• 242 U. S. 27. 

Federal Judge H. G. Connor. Eastern District of North Carolina. in 
a letter dated March 6. 1920. stated that the records of that court 
disclosed that Its judges exercised susJ1ension powers from the time of 
Its establishment and '"This was not only approved but pracllced by 
Chief Justice Marshal. who presided In this District for more than 
thirty yearlJ." National Probation and Parole AssociatIon files. 

Extent of Early Practices 

Under the common law of :BJngland, suspension 
of sentence or postponement of sentence, together 
with release of the wrongdoer on good behavior, 
was among the outstanding· devices developed 
in the state courts to avoid the severity of punish
ment for crime. In the federal courts similar de
velopments took place. A variety of practices was 
devised by federal judges to mitigate punishment, 
regardless of the lack of permissive or enabling 
legislation. 

Documentary data, fortunately still available 
and in the possession of the Administrative Office 
of the United States Courts, portray a fairly clear 
picture of this extralegal era of federal prohation. 
Not only the variety of practices followed, but also 
the extent of their acceptance by the federal 
courts, thus, is recorded historically. Nor were 
these informal practices merely occasional or ex
ceptional, or restricted to but a few of the courts. 

Probation on an informal level-was established 
in a number of federal courts prior to any act of 
Congress to provide for such services. These prac
tices, through the use of suspension powers, be
came firmly established during the second half 
of the nineteenth century. By the time informal 
probation was barred by ruling of the Supreme 
Court, in 1916, such practices were followed in at 
least 60 of the United States district courts, lo
cated in 39 of the states, besides the federal courts 
of Puerto Rico, the District of Columbia, and tl1e 
Territory of Alaska. 

lnfo~·mal Probation Practices 

The early informal probation practices followed 
can be divided roughiy into five principal groups. 
These alternatives to ordering sentences executed 
T:lrovided for the following methods of disposition: 
. 1. Partial suspension of sentence 

2. Suspension of sentence in enth:ety 
3. Continuance for sentence 
4. Suspension of sentence with provision for 

oversight 
5. Suspension with other provisos, which can be 

considered unclassified suspensions 
The practice of partial suspension of sentence 

existed in 13 of the district courts, located in 12 
of the States. Three general procedures developed 
under this practice. The first entailed the payment 
of the fine and coats called for by the statute, other 
punishment prescribed being suspended. The sec
ond involved the so-called '(mixed sentence" or 
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LEGISLAT!.',E BACKGROUND OF' THE FEDERAL PROBATION ACT 11 

"combination sentence"-the sentencing ico hnpris
onment on one count of an indictment or on one 
indictment, while suspending sentence on the re
maining counts or indictments (still practiced). 
The third procedure, followed by a few of the 
courts, called for the suspension of the balance of 
sentence after a portion of it had been served. 

At least 36 of the courts, which were in 27 
States, besides those in Puerto Rico, the District 
of Columbia. a.nd Alaska, practiced suspension of 
sentence in entirety. The suspensions were either 
of the imposition of sentence, or of its execution, 
with or without provision for discharge, dismissal, 
or other form of final disposition. Those courts 
providing for definite terms of suspension (but 7 
of the 36) would, at a later date, have the case 
stricken from the record, nol-prossed, or permit 
withdrawal of the plea and dismiss the case; or, 
the case would be discharged as soon as suspended, 
or after good behavior, or at a later term. 

A number of courts followed a practice similar 
to suspension, but fundamentally different. They 
preferred to continue cases for sentence, defer 
sentence, or file the indictment without sentencing. 
These varied methods of continuance usually were 
to the next term or a later term of court, or from 
term to term .. While some of the courts provided 
for a final termination of cases so continued, others 
did not. The foregoing procedures were established 
in 25 of the district courts, situated in 24 of the 
states. 

While some of the courts would continue, post
pone, or defer sentence, others would not impose 
sentence, would omit pronouncement of sentence. 
or would allow the case to go without passing 
sentence. The underlying purpose of the practice of 
filing the indictment was to provide a basis for 
arrest and punishment of the malefactor in the 
event of any future law violation. The state courts 
of New England had established this precedent. 
Of interest is the fact that federal courts in North 
Carolina and Illinois followed this practice; as well 
as those in New England. Under sentence contin
uance, customarily the def€indant would be re
leased upon his own recognizance, conditioned 
upon good behavior. 

The fourth general group of early informal pro
bation practices in the federal courts consisted of 
suspension of sentence with some provision for 

• These federal courts included the United States District Courts for 
the Northern District 01: California. the District of Connecticut. the 
Northern D:strict of Florida. the Northern District of Illinois. the 
District of Kansas. the District of Massachusetts. the Western District 
of Michigan. the District of New Jersey. the District of Oregon, the 
Enstern Distric~ Qf Pennsylvania. and the District of Vermont. 

oversight. Thus, sentences would be deferred, con
tinued, suspended, or the indictment filed, with 
the requirement that the defendant report or be 
under supervision, or both. These procedure8 came 
very close to current probation requirements in 
that control and oversight of the defendant were 
ordered in conjunction with the· suspen.sion of 
sentence. And these procedures were prncticed 
not just in one or two courts, but in 11 of the fed
eral courts, located in as' many of the states in 
different sections of the United States.s 

Being without probation officers, the courts pro
vided for supervision by delegating that responsi
bility to someone selected by the court. Some of 
the courts would c1eeignate a parent, an adult 
friend, G,' sume other responsible person to super
vise. Others required regular reporting to:a United 
States marshal, a local state court's probation de
partment, or directly to. the federal judge him
self. In some of the courts both personal and 
written reporting were required. The {lxistence 
of such advanced practices in the federal courts 
prior to passage of the Federal Probation Act, 
undoubtedly will constitute a suprise to many of 
the readers. 

Of additional note is the fact that a more pro
gressive precedent already wad established at that 
time in two of the Districts. Iil the Eastern Dis
trict of Pennsylvania and in the District of .Kansas 
practices were followed similar to that caHed for 
under the "Brooklyn Plan," or probation on a de
ferred prosecution level. In the former District, 
the United States attorney would keep juveniles 
out of the court, handling them through his own 
office with the aid of the juveniles' parents and the 
Children's Aid Society. In the latter District, it 
was the custom with respect to certain cases, 
"especially those of boys who were favorably situ
ated, to accept a plea of guilty and procrastinate 
the rendition of judgment therein from term to 
term requiring the defendant, in the meantime, 
to give bond and furnish the court and district 
attorney with reports of his conduct." 

There also were suspension practices which can
not be assigned to any particular category. Some 
of the courts would suspend sentence with the 
requirement that bond be posted as a guara.ntee 
of future good conduct and law observance. In 
others, suspension, discharge, or remittance of 
sentence would be contingent upon and during 
good behavior. No proviSIons, however, were made 
to determine whether the defendant continued 
good. Another practice involved the suspen&ion or 
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nonexecution of judgnlent on condition that the de
fendahf: be deported or depart from the jurisdic
tion of the court. This latter practice continues a 
current one in some state courts and, from time 
to time, a requir~ment by federal courts as a 
special condition ot probation. 

Opposition to Informal Practices 

The early informal practices were not accepted 
by all federal courts, nor were they generally fav
ored by federal judges. Differing and conflicting 
opinions concerning the advisability or legality of 
suspending sentences and their power to exercise 
such authority existed among the judges. Some 
just questioned the practice, others voiced r-;erious 
concern over its legality, and still others openly 
decried it. At the same time, many of the judges 
used the suspension power on the basis of its as
sumed .legality and unchallmged authority. This 
conflict led to the more serious question of suspell
sion powers. 

As early as 1890 the Attorney General of the 
United States officially voiced concern over the use 
of informal probation practices in the federal 
courts, stating "I am not aware by what provision 
of law a judge can suspend sentence at all. On this 
matter, however, I express no opinion." In 1912, 
the federal court for the Eastern District of Ill
inois barred the suspenion power in that District 
by rule of Court. Just 2 years later the pr.actice 
was under fire in Congress, with a member urging 
passage of permissive legislation "so that there 
will be no question but that they may exercise that 
power." 

The Attorney General initiated an examination 
of the legality of suspension authority early in 
1914. This study of the law indicated the lack of 
any statutory authority and became the opening 
wedge for an official challenge of the practice. Tne 
first step to curb the practice in the federal courts 
was taken on January 30, 1914. On that day, the 
Attorney General issued a memorandum instruc
ting all United States attorneys to oppose any and 
all suspensions of sentence in the fe'deral distric,t 
courts, it being the opinion of the Attorney Gen
eral that no court had such power. 

Judicial reaction to this challenge varied, rang
ing from agreement or acquiesence to questionable 
consideration, divergen,ce of opinion, and dis
regard or defiance. The opinion of the judges op
posing the Attorney General was expressed aptly 
by Judge C. M. Hough. The latter, after careful 

consideration of the issue, stated "I have looked 
through the authorities cited . . . . The net result 
is . . . I naturally prefer home authority and 
the practice of the states where the power of the 
courts has not been wholly emasculated." 

A rather similar response was met with on the 
part of United States attorneys. Some requested 
the legal decision upon which the ruling was based, 
others confirmed acceptance of the practice in 
their districts, and a few took open issue with the 
Attorney General's ruling. On the other hand, 
there were United States attorneys who concurred 
strongly with the ruling. They referred to the sus
pension practice as the "evil custom . . . well en
trenched," as one which " ... frequently caused 
us much difficulty," and the discontinuance of 
which " ... wiIi work needed reforms." 

The issue soon became a heat.ed one. The Attor
ney General felt called upon to declare his position 
as "finally fixed." He stated that, regardless of the 
"wisdom or unwisdom" of judicial interpretation, 
the IIDepartment has no more right to tolerate 
usurpations than the judiciary to indulge there
in , , . ," considering suspension an infringement 
by the judiciary upon the legislative and execu
tive powers under the Constitution. 

The Attorney General held that Congress was 
entrusted with establishing the ranges of punish
ment and "within this range the Court exercises 
absolute discretion. Beyond it, it ought not to go." 
He also felt called upon to assert that "judges con
fine themselves to their true function of adminis
tering rather than defrauding the law; . . . if 
the guilt is established, let the judge impose the 
punishment decreed by law . . . so that the court 
when so acting, may be enforcing the law and not 
flying into the very teeth of it." 

Regardless of the Attorney General's position 
in the matter, some of the federal judges contin
ued their informal probation and suspension prac
tices. In the face of this open defiance, the Attorney 
General proceeded to have material collated for 
a test case. It was obvious that only a Supreme 
C;ourt ruling would resolve the issue. Both sides 
awaited this final determination. The opportune 
case, in the judgment of the Attorney General, oc
curred when Judge John M. Killits of the Northern 
District of Ohio suspended execution of a sentence 
in his Court, in 1915, in disregard of the Attorney 
General's decision. 

The I(illits Case 

In the summer of 1914, an assistant cashier and 
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head paying teller in a Toledo, Ohio, bank, na~ed 
James J. Henehan, embezzled $4,700.00 ~y f~lsI.fy
ing entries in the bank's books. Followmg mdlct
ment the defendant entered a plea of guilty on 
Mar,;h 5, 1915, and. was sentenced by Judge Killits 
to 5 years' imprisonment, the shortest sente~ce 
which "under the statute could have been Im
posed." The defendant then made immediate ap
plication for suspension of execution o~ sentence, 
to which the United States tl.ttorney obJected. 

The court, nevertheless, Ol:dered execution of the 
sentence suspended at once and the term o~ court 
kept open for 5 years for this purpose, durmg the 
good behavior of the defendant. The Goveri~m~nt 
then moved that this order be vacated as bemg 
beyond the powers of the court" Judge Killits 
overruled this motion. The Government then, 
through the Unite1 States attorney, filed a "pr,aec
ipe for a commitment," which the clerk of the 
court refused to issue. A motion that the court 
order the clerk to do so also was denied by Judge 
Killits. . .. 

The Attorney General then ordered a petItIon 
for mandamus prepared and it was filed with the 
United States Supreme Court on June 1, H\\~.$. 
This action was instituted on the grounds that the 
court presided over by Judge Killits. "refused to 
execute its lawful judgment and can ne compelled 
to do so by mandate" of the Supreme Court. Judge 
Killits, as respondent, filed his answer on octob.er 
14, 1915. The Supreme Court handed down Its 
ruUr.g on December 4, 1916.4. 

The Supreme Court, however, ~eld thBlt th:re 
was no reason. or right "to contmue a practIce 
which is inconsistent with the .constituti(ln since 
its exercise in the very nature of things a,mounts 
to refusal by the judicial power to perform a duty 
resting upon it and, as a consequence thereof, to 
an interference with both the Legislative and Exe
cutive authority as fixed by the Constitution." The 
opinion of the Supreme Court was deliv.ered by 
Mr. Chief Justice White on December 4, 1916 . 

Killits Decision Barred Suspension 

This decision in the Killits case "rendered fur
ther arguments in favor of or against th.e practice 
mere pedantry; for, in spite of u~certam author
ity, diverse practice, and legal hIstory, the man
damus in the Killits case served as a permanent 
injuction against the continued imposition of sus
pended sentences in federal criminal caseI3.':1S The 
decision applied to the indefinite. suspensIOn of 
both the imposition and the executIon of senten:e. 
. Following this victory, the Attorney Genera~ :11'

cularized all the United States attol'l1ey~, adVIS~ng 
them of the Supreme Court ruling and mstructmg 
that "Pronouncement or execution of sentence i.n 
criminal cases could not be suspended. . . . ThIS 
settles previous doubts in the matter and insures 
the uniform practice in all district courts." Con
sequently, the hitherto discretionary and humane 
practices followed by federal judges for more than 
a century were barred until such time as Congress 
would pa.ss a probation act. 

Judge Killits had argued that suspension powers 
in one form or another had been exercised con
tinuously by federal judges; that such power h~d 
been acquiesced in by the Department of JustIce 
and the President for nearly a century; that it 
.was necessary for the proper administration of 
justice; and that it should exist since there was 
no federal probation sy~,tem. 

In the capacity of amicus curiae, the New York 
State Probation Commission submitted a memor·· 
andum to the Supreme Court on the issue, relat
ing the history of probation and its dependance 
upon suspension power, which had been exercised 
"from very early times." Two members of the bar 
of the First Circuit also filed a brief in support of 
the practice in the First Circuit and in behalf of 
Judge Killits' action "at the request of the judg~s 
for this circuit." 

The Supreme Court dated its mandate in the 
Killits ease until the end of its term. Thereby, the 
Attorney Genel'al was provided an interval of ti;ne 
in which to develop a general policy for dealmg 
with the many suspension orders by federal courts 
which now stood invalid. It was estimated that 
there were "more than 5,000 of these cases." A 
Proclamation of Amnesty and Pardons for thO:le 
affected by the ruling was prepared by th~ At
torney General for signature by the Pres~dent. 
Such an extension of general clemency wa? 111 ~c
cord with precedents set by earl~er PresIdentIal 
proclamations of amnesty. PresIdent Woodrow 
Wilson signed the Proclamation on June 11,1917. 

Suspension barred, federal judges had .to com
ply with and impose the sentences provIded. for 
federal crimes. This situation served but to reVItal
ize the efforts to secure probation and a greater' 
individualization of justice in the .federal courts. 
Hith~rto, the efforts had been sustained but not 'E", :parte Unitea State •• 242 U. S. 27. • S t 

• See Bethuel Matthew Webster. Jr •• The Federal Probatu", 1/8 ,em. 
National Probation Aesoeilltion, New York, September. 1926. p, 15. 
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impelled by necessity. There now was an absolute 
necessity tCl secure Congressional enactment of a 
probation ~aw. The campaign for the bBl was initi
ated an~ carried to its successful conclusion by 
the Nat~onal. Probat~on Association under the per
sonal dIrection of Its active secretary, Charles 
L. Chute. 

Lec.~slative Effort To Establish Probation 

The movement to secure a Federal Probation 
Act started aJmost half a century ago. A careful 
study of the bi1ls for probation in the United States 
CongressO reveals that tIThe first probation bill 
was introduced at the 60th Congress, ,2nd Session, 
on January 11, 1909 by Representative McCall of 
Massachusetts." On June 18, 1909 Senator Robert 
T. Owen of Oklahoma introduced a bill in the 
Senate at the 61st Congress, 1st Session, to provide 
fo~ probation. Since this initial endeavor, legis
lative. proposals to accomplish this purpose were 
submItted at each Congressional session without 
success until 1925. The repeated failures can be 
laid at the door of the Attorneys General and their 
~ssistants in the Department of Justice who were 
m charge of the prisons. 

During his early tenure of office, Attorney Gen~ 
eral George W. Wickersham was favorable toward 
probation. In his report for the fiscal year 1909, 
he re~?mmen~ed the enactment of a probation 
la,,:. HIS supermtendent of prisons considered pro
bation too expensive, estimating its cost to the 
Government would "reach half a million annually." 
In 19!2, the Attorney General disapproved a bill 
subt;lltt~d by the committee on the Judiciary after 
havmg ~ad the matter very carefully studied by 
th~ supermte?dent and assistant superintendent of 
prIsons of thIS Department." In 1913 the Attorney 
~e~eral expressed himself as favorable only to a 
,Properly guarded probation act," but he was re
~Iably reported as "disinclined to take any action 
m the matter." 

The following four successors to the office of At
torney General also continued under the strong 
antiprobation influence established in the Depart
ment of Justice. J. C. McReynolds appears to have 
~acked any real interest in probation and was eas
Ily turned against such proposals. T. W. Gregory 
becam? adamant in his opposition and continued 
so until he left office in 1919. Through his efforts 
suspension of sentence was barred in the federal 

courts. A. Mitchell Palmer, who followed, accepted 
the Departmental policy at first, but later, in 1920, 
approved a probation measure. Harry M. 
Daugherty, who was next in office, accepted the 
Depalcment's established opposition policy. 

The bases for the opposition to probation bv the 
prison officials in the Department are indicated by 
their comments and memoranda. The memoran
dum, one of the earliest, prepared for Attorney 
General Gregory and titled Should the Federal 
Gov81'nment Have a Probation Law contained the 
following st1'.tements : 

For ~inors, yes, For adults, no. The reason? One 
reasoi l~ t~at .a majority of the. St~tes have 'probation 
aws or mmors w~lle only a mmorlty have such laws 

for adults, ., . . socIety does not hold a minor to a strict 
acc~untabllIty for his crimes as it does the adult 
pumshment must always be such as is likely to d~t~' 
them ,from further offenses; it must make a lasting 'im: 
pre~slOn for them . . . the more certain we can make the 
pumshment, the closer we approach the ideal, since it 
It the effect of punishment and not its severity that is 
t e re~l deterrent. How has the IT'an who was put on 
prob,atlOn suffered any l:eal punishment? .... 

Pr,oponent:l of probatIon urge as their principal argu
~ent that pIObatlOn saves a man through the ~aving of 
~IS self-respec;r-that his self-respect is destroyed once 

e s~r. the pl'l;son doors close on him. This plea is un
soun In prll}clple . . . 20 years ago or even 10 years 
ago a probatIon law would not have been out of place 
" . . . But there has been a change, a change so wonder
f~\~htht <!nly those who have been in prison or connected 
WI ell' management fully realize its extent 
~~alt w,e ?kl!ep on pass,ing laws making it easier fo; ia;'~ 

rea {ers. , .. there IS no large demand for a probation 
la'l1V fdor adu~t offenders. 'YJxecutive clemency may be in
vo {\'! to relIeve worthy cases. . . . 

Bills submitted for the opinion of the Attorney 
Ge.neral usually wound up with the Department's 
~rIson personnel, for their judgment and advice 
m prepa~·a.tion. of the Attorneys General's replies. 
And theIr polIcy remained consistent in its op
pos!tion to probation. As late as 11)23 and 1924, 
theIr memoranda professed the following views: 

... ,the necessary machinery for the operation of a 
probatIon system for the federal courts would be to 
cu~bersome f?r p,ractical use ... and would lead t~ 
feelmg that VIOlatIon of the law is not a ve\ry serious 
matter ...• 

:rt .is all a part of a wave of maudlin sympath for 
cr!mmals that is going over the country. It wouldYbe a 
t};lm;, d hO"lever" if a probation system is established in 
t. e ~ era courts. Heaven knows they are losing pres-
we. ast enoug.h . : : for the sake of preserving the 

f
dlgmty and, mamta'-.llng what is left of wholesome fear 
or the Un,ited States tribunal .•. this Department 

b
Sh?llld.certalllndly,go on record against a probation system 
emg Insta e In federal courts. 

At the same time, in 1924, the Department's 
superintendent of prisons sponsored the erection 
of additional federal penal institutions. He had the 
rashness to testify before a Congressional com
mittee that "A man who stays in prison for a few 
years with nothing to do comes out very little bet
ter than he wa~ when he went in" and that 3,000 
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of the more than 6,500 prisoners in the three fed
eral penal institutions were )Vithout any work to 
do. But he opposed probation because it was "part 
ofa wave of maudlin sympathy for criminals I" 
Upon this official's recommendation, nonetheless,' 
the Attorney General decided that additional insti
tutions "would be less expensive and provide a 
more practical method of reforl1l1ttion without en
dangering respect for federal law and the enforce
ment thereof" than would a probation system. 

The proponents of imprisonment as a crime 
deterrent and wholesome reformatory therapy 
also found ready support among other members 
of the Department. In particular, one of the At
torney General's key assistants during the 1920's 
(ironicaliyenough, this Assistant Attorney Gen
eral, after passage of the Federa: Probation Act, 
was assigned responsiliility for the initial devel
opment of federal probation) championed the op
position of probation. In comm'anting upon the 
efforts to secure probation this official expressed 
the " .. '. hope that no such mushy policy will be 
indulged in as Congress turning federal courts into 
maudlin reform associations . . . the place to do 
reforming is inside the walls and not with the law
breakers running loose in society." 

The growth of federal criminal legislation, its 
inelesticity with respect to pUlnishment provided, 
and the mounting problem of dealing with the 
"growing number of persons b,eing thrown upon 
the already overcrowded federal penal system" 
sparked the mounting tension over the issue of 
providing a federal probation system. Contribut
ing to the delay in securing the passage of pro
bation legislation by Congress was the determina
tion of those seeking such legislation to secure a 
bill on an ideal level. 

Growing public opinion in favor of probation 
c?uld not be suppressed. The sponsors of proba
tIon for the federal courts intensified their efforts 
with each successive defeat, remaining unswerv
ing and undaunted in their determination to 
achieve this step in progress. No trick was left 
unturned to accomplish the objective. Even politi
cal endorsement on the national level was secured, 
the Democratic National Convention of 1924 in
cluding in its platform the resolution "We favor 
entension of the probation principle to the courts 
of the United States." 

Ultimate Victory and Passage of Probation Act 

The campaign for probation, first started in 

1909, reached its final stages when Senator Royal 
S. Copeland of New York introduced"" bill on Dec
ember 12, 1923. It was sponsored in the House by 
Representative George S. Graham. To overcome 
the opposition, which now included the drys of the 
Anti-Salobn League, steam roller tactics became 
necessary. Reported on without amendment in the 
Senate on May 19, 1924, the bill was reached on 
the Unanimous Consent Calendar on January 5, 
1924, but three objections tabled it. 

Reported on without amendment in the Senate 
on May 19, 1924, the bill was considered in the 
Committee on the Whole on May 22. There being 
no objections and no debate, it passed the Senate 
unanimously without a negative vote under sus
pension of rules. Following debate in the House, 
the bill passed by a vote of 170 against 49, on 
March 2, 1925. The following day, the bill was 
signed by the Speaker and President pro tempore, 
then being transmitted to the President of ~l::e 
United States. 

Only once before had a probation bill reached 
this stage of enactment. In 1917, H. R. 20414, 
introduced by Representative Carl Hayden, was 
reported back with amendments, debated before 
the House, passed and referred to the Senate Com
mittee on the Judiciary. Referred back to the floor, 
it was passed. Jubilation over this apparent suc
cess, however, was premature. President Woodrow 
Wilson, at the suggestion of the Attorney General, 
withheld his approval and the bill received "what 
is known as a pocket veto, that is, it was neither 
approved nor vetoed and the session of Congress 
expired before the expiration of the 10 days with
in which the President may act upon Bills. The 
Bill, therefore, did not become a law." 

President Calvin Coolidge, a former Governor 
of the State of Massachusetts, was well aware 
of probation's merits and constructive possibilities. 
Many close associates also had urged his favorable 
consideration, foremost among them being Mr. 
Herbert C. Parsons, the Commissioner of Proba
tion in Massachusetts. Consequently, immediately 
following recei.pt of the bill from Congress, the 
President dispatched it to Mr. James M. Beck, 
Acting Attorney General, "with the request that 
you advise me immediately whether there is any 
objection to approval .... " Mr. Beck's reply; 
delivered by personal messenger to the White 
House, said "I know of no reason why you should 
not approve it." Thereupon, the President signed 
the measure, which became law that day, March 4, 
1925. 
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Thus, success finally marked the close of the 
legislative campaign for a federal probation law 
which had started back in 1909 with the introduc
tion of the first bill at the 60th Congress. In all, 
during the course of the 16 years' struggle to se
cure the Federal Probation Act, 34 bills were in-

troduced in Congress before Public Law No. 596" 
68th Congress, S. 1042 became law March 4, 1925., 
Its enactment truly was "a great achievement won 
under difficulties that the public-even our proba
tion public-will never realize." 
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The Establishment and Early Years of tl)e 
Federal Probation System 

By SANFORD BATES 
Com.m'i,ssioner, New Jersey Department of Institutions and Agencies 

I
N CELEBRATION of the twenty-fifth anniversa~y 
of probation in the Uuited States courts and In 

consideration of its phenomenal growth and 
development in terms of coverage and exc~llence 
of administration, it is well to think upon, for a 
moment, the fairly recent development of this 
whole department of criminal justice which we 
now call probation. 

Setting of the Federal Probation System 

Federal vs. state c1'imes.-Those who are famil
iar with American criminal jurisprudence :need 
not be reminded that in addition to, and to some 
extent paralleling, the criminal jurisprudence of 
each of the 48 American states there is a federal 
system of criminal justice. When the states first 
formed themselves into a federated Union certain 
powers and duties were delegated to the Federal 
Government. From the beginning of the Union, 
therefore, there has always existed a limited num
ber of offenses against laws to secure the general 
well-being of the Nation as a whole. Crimes 
against the currency, crimes committed upon the 
high seas, violations of the postal laws and regu
lations, and crimes committed on army or other 
governmental reservations, are typical examples 
of offenses known as federal crimes. The vast 
bulk of crimes, however, are punished by the sev
eral states. Murder, robbery, theft, arson, fraud, 
and the host of misdemeanors, both mala prohibita 
and mala in se, were left to the states to punish 

1 E", part. United Stat ••• 24~. U. S. 27. 

or prevent. Previous to the last :2 decades the 
amount of federal crime was relath'ely small and 
its prosecution and punishment o(:cupied a cor
respondingly insignificant l)osition i:n general com
munity attempts to enforce law and order. 

It is not surprising to find, therefore, that dur
ing the whole of the nineteenth century the Federal 
Government took practically no i.nterest in its 
prisoners and while most of the states were devel
oping systems of penal discipline the Government 
was content to "board" its prisoners in county 
jails. It was not until 1895 that arty agitation de
veloped for the construction of a Government 
prison. This being so, it was likewise not sur
prish7!g' that the correctional deviCle known as pro
bation was not used in the fede:ral system as a 
substitute for imprisonment. 

Effect of KilN!' Cas e.-From 1878, when proba
bation was offi('~;;.·'Y· born in Massachusetts, !Up to 
the second dec~utl of the twen1;ieth century, its 
us:e developed rapidly in the states. In 1916 in Ule 
so-called Killits case,l however, the United States 
Supreme Court held that federal judges had no 
power to suspend a sentence and put an offender 
on probation. That effectually nipped in the bud 
any development of probation in the criminal 
cuurts of the Federal Government. 

Occasionally a socially-minded judge would 
devise a method whereby he could give some of the 
benefits of probation, and one or two courts 
adopted the expedient of continuing the case for 
several months and in the meantime placing cer
tain restrictions upon the defendant. Judge James 
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C. Lowell of MassP',chusetts, under the guidance, 
no doubt, of t1;lat celebrated leader of Massachu
setts probatioYi; Herbert C. Parsons, tried this 
method with some good results. 

Passage df the federal probation law.-In the 
meantime, nJt long after the KiIlits decision, the 
National Probati.on Asso'ej,ation and others inter
ested in the development of this twentieth-century 
experiment in penology; vigorously renewed their 
campaign in Congress to have probation officially 
recognized. It was not until 1925, however, that 
they succeeded in having a bill passed and then 
not without considerable eft!):rt, 

One of the able and persistent leaders in the 
campaign was Charles L. Chute, then Secfl:ltary of 
the National Probation Association. Speaking 
editorially in the April 1925 issue of The Proba
tion Bulletin, he said: 

The greatest credit is due to Congressman George 
S. Graham of Philadelphia, Chairman of the Judiciary 
Committee, who strongly and tonsistently urged the 
measure in the House; also to Senator Royal S. Cope
land of New York, who introduced and secured its 
passage in the Senate. Senator Samuel Shortridge of 
California, as Chairman of the Judiciary subcommittee 
which reported the bill, alsq.,interested himself greatly 
in the bill as did many other Senators and Congressmen. 

Our Committee on Federal Prob/,\tiCm, headed by Judge 
Edwin L. Garvin, U. S. District Court, Brooklyn, N. Y., 
des£."'ves our thanks as does each of the group who went 
to W!lshington for the hearings. Herbert C. Parsons 
and Charles M. Davenport, both of Boston, deserve 
spef ~,al credit for assisting the Geneml Secretar.y at 
ctiticai times in Washington. 
It was said that officials in the Department of 

Justice were not hospitable to the idea of proba
tion. Many of the federal judges were entirely un
acquainted with its possibilities. Those in charge 
of the prosecution of criminal cases for the Gov
ernment might well have felt that the adoption of 
probation would minimize the effectiveness of 
federal criminal justice, which during a long 
course of years had come to be a very efficient 
and wholesome influence in the maint~nance of 
law. The federal criminal judicial system, detached 
from local and political conditions, had for genera
tions been feared by the wary criminal. The motto 
of many a cautious promoter is said to have been, 
I/Make any statements you want to, but do not 
sond them through the mails." 

G1'owth of federal c1iminal legislation facilitat
ed adoption of p1·obation.-The growing respect 
for the success of the Federal Government in ap
prehending and bringing to justice criminal of
fenders against whom local governments were 
unsuccessful may have led in the early years of 
the twentieth century to the rapid increase in the 
number of federal crimes. Whatever the reason, 

Congress has in the last 35 years passed criminal 
laws which ha.ve resulted in quadrupling the num
ber of persons arrested by federal agents. The 
narcotic laws, the prohibition law, the National 
Motor Vehicle Theft Act, the Mann ("White 
Slave") Act, the kidnapping statute, the National 
Bank Robbery Act, the interstate commerce theft 
statute, and new restrictions with reference to 
federal financial activities; all of which seemed 
to create crimes of a somewhat different nature 
from the traditional federal crimes referred to 
above, have placed upon the Federal Government 
the burden of the apprehension, trial, and punish
ment of these new groups of offenders. 

It became increasingly difficult to handle the 
growing numbers of persons being thrown upon 
the already overcrowded federal penal system. 
Even in 1925, when the probation bill received the 
approval of the President of the United States, the 
Government faced conditions which made the use 
of probation a welcome aUdition as a means at 
the disposal' of the federal judges. When, added 
to the success of many of the progressive states 
in dealing vl"ith offenders through probation, the 
economic f,,:atures of this new system were ex
plained to a subcommittee of the Judiciary; when 
the possibilii,y was shown that without in any way 
weakening the sanctions of the criminal law men 
could be saved for useful law-abiding lives through 
the expedient of probation, Congress acquiesced 
amJ the Federal Probation Act was passed and 
was made immediately effective by the signature 
of Pref'ident Coolidge on March 4, 1925. 

It is interesting to note from the proceedings be
fore the Judiciary Committee on this bill that 
Herbert Parsons, Nestor of Probation, was an 
enthusiastic witness. This language from him is 
significant: 

There is not a provision of this bill that is not per
fectly familiar in Massachusetts practice ...• Let me 
say that the present federal law clothes the courts with 
precisely the same power that we have in Massachusetts, 
that is, an unlimited pov.:er to place on probation. 

It does :tlot relate to his offense, or the seriousness of 
his offense, to his age, or to any other circumstance, if, in 
the discretion of the judge, he is a safe risk in the com
munity, under such supervision as the court can provide. 

Later, in 1928, when the same committee had 
before it a bill to strengthen and amend the 1925 
Act, Parsons showed his wisdom and foresight 
in calling fQr a sk!lng !'.entral /3Upervision of fed
eral probation. He emphasized 'l/ith vigor not only 
th~ economy of probation but -the protection which 
would come to the community from the investiga
tion which the probation officers would uridertake 
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and the restraint on minor offenders which could 
be irr~posed through the system. 

Small appropriations dU1ing ea1'ly years.-It 
will be noted that the 1925 Act limited each Fed
eral judge to one officer: that it placed these offi
cers under the classified Civil Service. There ware 
132 federal judges in 84 districts in the 48 states 
and many of them felt that if they were to have 
a probation officer they wanted one of their own 
choosing.2 Partly due to this feeling, perhaps; 
partly due to the lukewarm attitude of the De
partment of Justice, partly. owing to the fact 
that the Committee on Appropriations felt. that 
the law was not yet in the shape they would like to 
have it, only nominal appropriations were granted 
to carryon the work. In the years 1927, 1928, and 
1929 a sum of $25,000 w~s appropriated. This 
was sufficient to appoint only eight salaried pro
bation· officers. 

IneffiCiency of 'Voluntary probation officer sys
tem.-During the period from 1925 on, the use of 
voluntary probation officers was quite freely in
dulged in by the federal courts. It was said at one 
time that as many as 40,000 people had been placed 
in the care of voluntary probation officers. It is 
safe to say that in the long run this pt:0cess was 
about as effective as placing the cases on :file or 
discharging them completely. The courts were still 
working in the dark. They had no trained investi
gators to aid the judges in properly selecting 
offenders; no sl}illed probationary supervisors 
clothed with official responsibility and authority 
to check up painstakingly on behavior of proba
tioners. So it is not hard to see why the system 
of unpaid or voluntary probation officers was to 
a great extent a failure. Develbpment of a salaried 
system of probation service, under the Act of 1925, 
progressed very slowly. At the beginning of 1930 
there had been appointed a salaried probation 
officer in each of the following districts: Massa
chusetts, Southern New York, Eastern, Pennsyl
vania, Western Pennsylvania, Eastern Illinois, 
Southern West Virginia, Georgia, and Southern 
California. The Massachusetts officer had as high 
as 450 persons in his care. The New York officer 
had 380. On June 30,1931 there were 1,494 under 
supervision in Southern West Virginia. 

It became evident that no substantial appropri
ations would Q« forthcoming from Congress until 
amendments to the 1925 Aet had l,~een made. The 
Committee itself took a keen interest in the sub-

• As of April 1 1950 there were 212 judges serving the 84 districts 
and the United States DistrIct Court for the District of Columbia. 

ject. Congressman Charles Andrew Christopher
son of South Dakota, George Russell Stobbs of 
Massachusetts and Fiorella Henry·· LaGuardia of 
New York, of the Judiciary Committee, and Con
gressman Milton Williams Shreve of Pennsylvania 
and William Bacon Oliver of Alabama, of the Ap
propriations Committee, showed an intelligent 
interest in the subject matter and are entitled to 
great credit for the development of the Federal 
Probation System. 

Amendment of federal law.-In December of 
1929, m~mbers of the Judiciary Committee re
ported a bill, House 3975, containing certain 
amendments to the law, chief among which were: 

1. Judges werp- empowered to appoint without 
reference to the civil service list. 

2. The Attorney General was made responsible 
for the development and coordination of the pro
bation system. 

3. The limit that only one officer shou1d be ap
pointed for each district was removed. 

4. The Attorney General was authorized to ap
point an agent to prescribe record forms, investi
gate the work of the different officers, and "by all 
suitable means to promote the efficient administra
tion of the probation system and the enforcement 
of the probation laws in all United States courts." 

5. Probation officers were required to perform 
such duties with respect to persons on parole as 
the Attorney General should request. 

After some debate the act embodying the above 
provisions was passed on June 6, 1930. 

Immediately following the adoption of these 
amendments the committee on appropriations 
showed their confidence in the system by increas
ing the annual appropriation from $25,000 to 
$200,000. It was estimated that this would pro
vide salaries and expenses for 40 officers. 

Development of Probation Ullder the 
Bureau of Prisons 

Assistance of experts.-Pursuant to the injunc
tion contained in the Act of Congress, the Bureau 
of Prisons of the D~partment of Justice qnder
took to build up the probation service, to weld 
it together into an efficient whole with uniform 
standards and activities and to bring its opera
tions into line with the most advanced thought 
in the country. Attorney General William DeWitt 
Mitchell, from the beginning, took a deep interest 
in the extension of probation. 

Appointment of 8upervisor.-One of the first 
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steps was to secure as probation supf~rvi80r, to 
be the executive officer and chief helmsman of this 
new arm of the service, Joel R. Moore of Detroit, 
a man of energy and educ.ation to whom probation 
rlad become as second nature, whose experience 
in the Recorders Court in Detroit had attracted 
the attention of the Director of the Bureau. Mr. 
Moore took hold on June 18, 1930 and the vigor 
and effectiveness of the federal probation system 
in its early yeL1.rs was in large part due to his 
vision and perseverance. 

Early tnllc8 to be perf01·med.-The first job, of 
course, was to Iisell" probation to some of the 
doubting Thomases who wear the judicial ermine 
of the United States. This was work for a real 
enthusiast, but Moore accomplished it until the 
demand for probation service and more probation 
service was almoFlt unanimous in the federal judi
ciary. The second job was to apportion the money 
where it would do the most good. In this many dis
tricts bad to be temporarily disappointed but the 
allotment was finally decided on the basis of the 
amount of criminal business coming into each 
district. The enthusiasm of the judges and the 
judicial district generally was given considera
tion. 

Congress expressed its concern that federal 
probation be developed as an integrated, super
vised, and controlled system. In making the in
creased appropriation, this proviso was inserted 
on the request of the subcommittee on appropri
ations: 

Provided, That 110 part of this or any oth2r app~""ri
ntlon shall be used to defray the salary <11' expem:es of 
any probation officer who does not comply with the offi
.clal orders, regulations, and probation standards pro
mUlgated by the Attorney Genera}." 

Choice of p"obation officers.-With the elimina
tion of the Civil Service requirement, the job of 
picking high type of personnel for these positions 
was a delicate and difficult one. In all but one or 
two instances it was' found that the judge's sole 
purpose was to select for this important mission 
the most qualified man that he could find. Early 
in the game the qualifications of a successful pro
bation officer and his duties and responsibilities 
were Clel\rly stated by the supervisor of probation 
in a circular letter to United States district jllQgeS 
prepared by him for the signature of the Attorney 
General. From that circular we quote in part as 
follows: 

SALARIEOPnOBATION OFFICERS 
1. Sfllcl)ti01t and Appoin.hncnt.-By an amendment 

approved June 6, 1980, to the Probation Act of March 

4,1925, and supported by Appropriation of Funds, July 
3,1930, to the Department of Justice, Bureau of Prisons, 
Probation Section, the selection and appointment of sal
aried probation officers now rests solely in the wisdom 
and authority of the several judges of the United States 
District Courts. Note that selection by the United States 
District Judge is no longer required to be made from 
certified Civil Service list. 

The several United States District Judges may ap
point a probation officer for service in their courts so 
far as the funds of the Department of Justice will ex
tend. which during the coming fiscal year will extend the 
number of such salaried probation officers t'l about fifty
four depending upon the volume of service and expense. 
Each of the several districts has been considered in the 
allocation of Department of Justice funds in this ex
tension of probation service. 

At this t.ime the Department of Justice desires only 
to advise and assist the several Judges by brief state
ment of the commonly accentcd qualifications of men 
and wOTI,len for probation service. 

2. Qualifications.-a. Age. The age of persons selected 
fo~ probation \~ervice is important inse·far as maturity 
affects fitness for duty. That is, the per!IOn selectad must 
possess physicnl vigor, mental adaptability and moral 
force. 

The work of a probation officer is exacting from both 
a mental and physical standpoint. One of advanced age 
cannot ordinarily be expected to perform many of the 
duties for which the position calls. 

On the other hand, a probation officer must continuelly 
exercise mature judgment and the officer who is too 
youthful or too inexperienced is likely to make serious 
errors. 

The ideal age of a probation officer is probably thirty 
to forty-five. It is improbable that persons under twenty
five will have acquired experience essential for success in 
probation work. 

b. Education and E'lxperience.-It is commonly agreed 
that the "probation officer should have at least: 

(1) High school education, plus one year in collegd, 
or 

(2) High school education, plus one year's experi
ence in paid probation work, organized system. or 

(3) High school education, plus one year's experi
ence as paid worker in some organized agenc:," that 
trains i\1l case work, or 

(4) High school education, plus two years of suc
cessful experience as llnuaid WOr.J<I.!r. in probation or 
other: social agency service in whh:h instruction and 
guidance has been afforded by qualified administrators. 
It is essential that the probation officer be one who 

is thoroughly trained in the technique of social investi
gation and it is desirable that his exper' ~ce shall have 
been in the field of delinquency. 

c. Personal Qualificat?ons.-Among the personal qual
ifications a probation officer should possess are the fol
lowing: 
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(1) Good moral character with sound standards of 
conduct in private and public life. 

(2) Point of view and sympathetic understanding of 
others, especially those with conduct standards in
ferior to his own. 

(3) Patience when dealing with the offender, in 
standing up under criticism, and in working steadily 
toward objective. 

(4) Thoughtfulness in dealing with his superior 
officers, with public officials or private citizens whose 
co-operation is being sought, and with probationers 
committed to his charge. 

(5) .Discretion ill the expression of his views and 
sentiments, in llis conduct in and out of court, and in 
the use of his power. 

(6) Courtesy and friendliness in his relations with 
the court, the public, and the prllbationer. 

(7) Judgment based on abi'uty to assemble and 
assess pertinent facts; and based on thorough know
ledge of social factors entering into the problem ot 
each indivi(1.ual offender and his readjustment to so
ciety • 
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(8) High native intelligence as distinct from know
ledge or skill acquired by edllcation, experience and 
training. 

(9) Physical and mental energy sufficient to enable 
him to perform arduous duties, if necessary, under 
pressure. 

(10) Emotional balance. 

Occasionally it seemed evident that the court 
underestimated the necessity for observing the 
advice of the Attorney General as to standard 
qualifications for probation officers and that ap
pointments to these positions might possibly be 
regarded in the nature of political appointments. 
However, it is to the credit of the judges and to 
the foresight of the new supervisor that appoint
ments of the latter nature were kept to a sur
prisingly low number. 

Professionalization of staff.-The next task was 
to inculcate into these recruits of the probation 
service something of the spirit of the new penology 
and an acquaintance with the ideals of their pro
fession. 'They had to be made to see that after all 
they were engaged in a branch of social service 
as well as acting as officers of the Department of 
Justice. This work likewise was performed with 
. general satisfaction. 

Mail contacts between the central Bureau and 
the fieid offices had the dual purpose of instruction 
and raising of professional ·morale. 

Supervision through personal contacts.-With 
the continual increase of probation officers, most 
of whom were inexperienced in casework methods 
and lacking the knowledge of probation principles 
and technique, the supervisor of probation found 
that the llse of bulletins, circulars, etc., and indi
vidual instruction by letter bad to be supple
mented by his individual contact with the officers. 
His administrative duties kept him a large part of 
the time in Washington. His visits tel the districts 
were delayed. So he adopted the old-fashioned 
teachers' institute method of gathering them to-

. gether for group instruction. By authority of the 
Attorney General he called the new officers to
gether with the eight old oft1cers into a group 
school of instruction held at Louisville in October 
at the time bf the Prison Congress. There, for 4 
clays and nights, with the assistance of the old 
officers and of the other members of the Prison 
Bureau staff and eminent persons in prison, pa
role, and probation work, he put, the 33 officers 
of the system at that time through an intensive 

• EDIT!'R'S NOTE: As. of January 1, '1950 there were 304 probation 
gm~ers 1D Sb districts supervising 29,S82 persons, including 21,S28 pro

at!oners. 4.343 paroleel, 2.765 persons on conditional release, and 9~6 
mlld,tary 1'arolees. l,n 1 U4 9 the per capita cost for prob"Uone1'll was $67.63 
lin for ."deral prISoners, n.13S.S0. 

course of training. This plan was used again in 
June 1931 at the time of the meeting at Minnea
polis of the National Probation Association arid 
that National Conference of Social Workers. At 
the time all but one of the 63 officers participated 
in an intensive institute program of prepared 
papers and discussions, exercises and problem
solving and also again enjoyed their fill of inspir
ation and instruction from leaders in social and 
penological work in the country. 

Values Derived fJ'Onl Extension of 
Federal Probation 

Economic advamtages.-On June 30, 1930, there 
were 4,222 probation.ers under the supervision of 
the existing federal probation force, 8 officers in 10 
districts. Fourteen months later there were 14,175 
probationers and 993 parolees under the super
vision of the 63 officers in the 55 districts. The 
average cost of supervising these probationers 
was a little over $21 and the average cost of main
taining an inmate in a penal institution was about 
$300 a year at that time.3 In addition to this sav
ing in money, over $220,000 has been collected in 
fines by these probation officers, collected from men 
who have been given the opportunity to go to 
work to earn the money to pay this debt, instead 
of being released entirely 01' thrown into prison 
where they could not earn it. 

Human advantages.-But beyond all this was 
the possibility of an incalculable saving in man
hooC;: and womanhood. Many of our federal judges 
realized the value of probation not only as an in
vestigating service which gave to the judge know
ledge of the offender without which he could not 
intelligently act, but as an opportunity for the 
rehabilitation and reconstruction of the offender 
under more hopeful and normal surroundings than 
was possible in prison or reformatory. 

Many of the offenders coming into the federal 
penal system now are guilty of crimes which do 
not involve a very large degree of moral turpitude. 
It would be unthinkable today if there were not 
some alternative to imprisonment, an alternative 
which, in turning the culprit free, woule!: ::'~tain 
a measure of control and guidance for his benefit 
and the protection of society. 

Deterrent value of probation.-It is true that 
we must not be too idealistic. Probation cannot be 
applied in every case but it is astonishing how the 
deterrent effect of probation has been so little 
understood. Probation puts the offender under an 
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obligation and forces him to rehabilitate himself. 
One of our judges has said: 

Hav~ng recently held court ior a week in Albany, 
where the court has the benefit of a very efficient proba
tion officer 1 could see how valuable such an officer 
could be td the court. The d3t~rrent influence of a pro
bation term received striking illustration when counsel 
for a defendant senten~ed under the Prohibiti~n Act, 
informed me that his chent preferred to serve hIs term 
in jail which I had suspended, rather than to serve the 
year's' probation which I had imposed. 

Probation may be regarded as an investment 
in humanity. It hM been shown many times that 
<t dollar invested in good probation will return 
from 2 to 4 dollars in fines collected, restitution 
made and families supported. Further than that 
it encourages rather than embi~ters. It builds up 
rather than degrades. It is an investment in com
munity protection. It puts men to work to earn 
money rather than in confinement at public ex
pense. 

Here, then, is the brief story of the establish
ment and early development of the federal proba
tion system. From the meager beginnings outlined 
above we now have developed to a point in the 
federal system where there a,re 304 probation offi
cers with an annual appropriation of approxi
mately $2,300,000. 

'From th~ days when the Bureau of Prisons 

• Tho tnclJltles of the proba.tlon office for the District of Idaho ·arc 
nvallable to tho United Sta10s District Court for the District of Utah. 

established and forwarded the work of probation 
and parole supervision, the responsibility has been 
taken over by the Administrative Offic~ of the 
United states Courts. The same high standards 
are being maintained and the same efl!cient serv
ice rendered to the courts throughout the country. 
There are now one or more probation offices in 
each of the district courts in the continental 
United States with the exception of the District 
of Utah.4 There also are probation offices in the 
District of Puerto Rico and the District of Hawaii. 
Noone can compute the value of such service. 

To be a routine ·probation officer, to receive re
ports and deliver oneself of an occasional ?0t;nily 
is not particularly difficult; but to possess InSIght 
into human nature j to have a personality which at 
once restrains and yet encourages the man who is 
in trouble j to possess to an unusual degree that 
patience, wisdom, courage, and good humor nec
essary if one would act as official mentor and big 
brother to our erring citizens, these comprise one 
~f the most difficult yet important tasks· given to 
human beings to perform. 

One cannot but have an admiring appreciation 
for Mr. Henry P. Chandler and Mr. Richard A. 
Chappell and the others who, carrying forward 
such slender beginnings, have developed federal 
probation into a constructive force . 
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f The Federal Probation. System Today 

By RICHARD A. CHAPPELL 

Chief of Probation, Administrative Office of the United States Courts 

I
',· N 1916 THE SUPREME COURT of the United 

States in the "Killits" case, held that federal 
district judges were without power to suspend 

sentences but suggested "probation legislation or 
such other means as the legislativ~ mind may de
vise, . . . to enable courts to meet by the exercise 
of an enlarged but wise discretion the infinite 
variations which may be presented to them for 
judgment .... "1 

On March 4, 1925 President Coolidge signed 
the bill sanctioning a federal probation system. It 
was not until 1927, however, that the first proba
tion officers-three in number-were appointed. 

The federal probation act, which was based on 
the best probation laws and. practices of the states, 
enabled the courts through qUalified and salaried 
probation officers to obtain essential personal data 
and social background information about indivi
dual offenders before the court, and to provide 
a system of effective supervision ovel' offenders, 
under suspension of sentence, in order to reclaim 
them and at the same time protect society. Prior 
to the enactment of the probation law there were 
no provisions for paid probation officers in the fed
eral courts. Those who volunteered their services 
generally were not qualified by formal education, 
eJqlerience, or understanding of human nature 
to perform the important investigation responsi
bilities of a probation officer and to render ade
quate and helpful supervision. Today there are 
304 full-time federal probation officers serving 
86 district courts in 48 states, Puerto Rico, 
Hawaii, and the District of Columbia. These offi
cers are located at 137 field offices and supervise 
a daily average cf approximately 30,000 persons, 
a relatively small number in comparison to the 
estimated million or more adult offenders under 
supervision of 6,500 probation and parole officers 
in state and local jurisdictions. 

Under the provisions of the federal probation 
law2 a court may suspend the imposition or exe
cution of sentence and place the defendant on 
probation for a period not to exceed 5 years. Pro-

1 Err: parte Unit.,\! Stat ••• 242 U. S. 27. 
, 18 U. S. C. Sec. 3651-3656. 

bation may not be granted in offenses punishable 
by death or life imprisonment. 

The court having jurisdiction over, the proba
tioner may revoke the probation and require the 
probationer to serve the sentence imposed, or any 
lesser sentence, and, if imposition of sentence 
was suspended, may impose any sel'ltence which 
might originally have been imposed. At any time 
during the period of probation, or within 5 years 
from the date probation began, the court may 
issue a warrant and revoke probation for a vio
lation during the period of probation. 

Growth of the Probation System 

In its growth and development the federal pro
bation service has passed through three distinci; 
periods. The first period, f~om 1927 to 1930, was 
one of experimentation during which eight officers 
-of whom I was one--carried out their probation 
duties. with little guidance and encouragement 
and practically no to-ordination of effort. The in
terests of the judges in the probation officers' 
efforts and their receptivity to presentence in
vestigations varied. Without office space, type
writers, forms, and with little travel funds, we 
virtually wer~ told "start work and shift for your
self." The first big task of the early officer was to 
demonstrate to a skeptical court and public the 
valu·a of probation supervision and presentence 
investigations. 

Federal law-enforcement officers and prosecut
ing attornt;lys were somewhat suspicious of the 
probation officers. At the outset, they viewed 
probation as leniency and softness that would tend 
to undo their success in apprehending and con
victing offenders by releasing them from the pen
alties prescribed by law. 

The remarks of the United States attorney in 
the court which I served illustrate the attitude 
jf many prosecutors in those early days toward 
probation. When I was introduced to him as a 
probation officer he said: "So you are the new pro
bation officer? The Government pays me to 'put 
them in' and then pays you to 'turn them out.' Just 
how does that make sense?" 

It was only after probation officers had demon..; 
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strated that they did not favor probation for hard
ened offenders and that they would take action 
against probation violators that the apprehending 
and prosecuting officers began to accept them as 
useful members of the official court family. 

The second phase began in 1930 with the ap
pointment of Colonel Joel R. Moore as su.pervisor 
of probation in the Bureau of Prisons. This phase 
was one of expansion. The system grew from 8 
officers in 1930 to r~33 officers in 1940 when the 
service was transferred to the Administrative 
Office of the United States Courts. 

The third phase: began on July 1, 1940 when 
the Administrative Office of the United States 
Courts took over the functions of the federal 
probation system previously performed by the 
Federal Bureau of Prisons.3 It was one of con
tinued expansion and refinement of procedures. 
Under Henry P. Chandler, Director of. the Ad
ministrative Office, considerable emphasis has been 
given to the qu.alifications of officers and the <lual
ity of their work. In-serVice training institutes 
have stressed casework skills, methods, and prac
tices. Bulletins, monographs, and a probation offi
cer's manual have outlined techniques and spec
ific procedures relating to presentence investiga-

• The Judic!nl Con!erence o! the United States, consisting o! the 
Chic! Justice o! the United States as chairman and the chief judges 
of the 11 Ur.lted Stntes Courts of Appeals, is the "bonrd of directors" 
for the Administrntlve Office and exercises genernl ndvlsory power 
in referenc/) to the ndministration of the courts. It has the power of 
direction aud control of the Administrative Office. 

tions, presentence reports, counseling, supervision 
records, interoffice practices, and statisticB.l re
porting. Judges have been brought closer to the 
day-to-day problems of probation, and tlm'lugh 
discussions at circuit conferences and consider
ation on committees of the Judicial Conference 
of the United States, they have assumed increasing 
responsibility for the sound administration of the 
service. . 

All of the 137 field offices of the federal proba
tion service work in close co-operation in devel
oping presentence investigations and parole plans 
and in supervising probationers and parolees. In 
investigating a person a probation officer in one 
district may call on one or more districts to pro
cure certain information or leads for investigation 
which are essential to round out the presentence 
report or to develop an adequate program of super
vision. In somi(! instances one officer may request 
the officer of another district-often .across the 
entire country-to prepare the larger part of the 
presentence invfJstigation report because most of 
the ess{mtial information for a comprehensive re
port may be found in the second di.strict. 

Where circumstances warrant, probationers and 
parolees are permitted to change their residence 
to other districts and if both courts concur, the 
jurisdiction of the case may be transferred from 
the court of the first district to the court of the 
second district. Clearly defined interoffice pro-

SIZE OF STAFF AND CASE LOADS FROM 1930 TO 1950 

Fiscal Year Number of 
Ended Probation 

June 30 Officers 

1930 8 
1931 62 
1932 63 
1933 92 
1934 110 
1935 119 
1936 142 
1937 171 
1938 172 
1939 206 
1940 233 
1941 239 
1942 251 
1943 265 
1944 269 
1945 274 
1946 280 
1947 280 
3.948 285 
1949 287 
1950' 304 
.. 

I Cond.I'"",nl-release cascs occurred first 
In 1933 as n re.ul~ of new ICjdsliltion -

• No fil{ures nve.!lnble 
• Include. 1,110 military pilrolen' 

NUMBER UNDER SUPERVISION 
Average 

Parolees and Case Load Total Probationers Conditional Per Officer 
Release Cases' 

• 4,281 • • • 13,321 • • 
25,213 23,200 2,013 400 
34,109 30,870 3,239 371 
26,028 22,926 3,102 237 
20,133 17,233 2,900 169 
25,401 22,027 3,374 179 
29,862 25,526 4,336 175 
31,879 27,467 4,412 185 
33,060 28,825 4,735 160 
34,562 29,221 5,341 148 
35,187 29,454 5,733 147 
34,359 28,591 5,768 137 
30,974 24,521 6,453 117 
30,153 23,775 6,378 112 
30,194 23,866 6,328 110 
30,618 22,903 7,715 109 
32,321 22,278 10,043" 115 
32,613 21,882 10,731' 114 
29,726 21,557 8,169" 103 
30,092 22,122 \ 7,970· 98 

• Includes 2,447 milItary parolees 
• Include. 1,064 military parolees 
• Includes 931 military prisoners 
• Case load as a March 31, 1950 
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cedures have been established. With a minimum 
of time and effort a probation officer may commun
icate with anyone of the network of 137 offices 
for information he needs in connection with his 
investigation and supervision work. 

As shown in the tabie on page 31, the case load 
in 1930 was well over 500 for each officer! As of 
March 31, 1950 the average number supervised 
by each officer was 98-a case load which begins to 
approach the standard case load of between 50 and 
75 recommended by recognized authorities in the 
correctional field. 

Although the average number of persons under 
supervision of the federal probation system has 
been around 31,000 in recent years, the total num
ber of different persons supervised in the course of 
a year has been above 50,000. During the fiscal 
year ended June 30,1949, a total of 53,293 persons 
were under supervision, including 31,898 proba
tioners, 9,629 parolees, 7,785 persons on condi
tional release, and 3,981 military parolees. 

Excessive case loads are and always have been 
one of the most serious handicaps of the federal 
probation service. It is impossible for probation 
to work efficiently when the burden of the staff is 
too great. The quality of presentence investigation 
and presentence reports, and of supervision as 
well, suffers because there is not enough time to 
devote to each task. This situation has been 
brought to the a:ttention of the Congress year after 
year, and SUbstantial gains have been made as 
a result of increased appropriations, but ample 
funds have never been available. 

Fortunately, among federal probationers there 
are a substantial number who require a minimum 
of attention and time. By classifying cases accord
ing to the help and services required, and devoting 
more time to those in special need of assistance and 
guidance, the probation officers have been able to 
meet the more pressing needs of those whom they 
supervise. 

Types of Offenders Investigated and Supel"1Jised 

The federal probation officer investigates and 
supervises four types of offenders : (1) proba
tioners; (2) parolees; (3) persons on conditional 
release; and (4) military parolees. 

The first three types have been convicted of 
offenses against federal laws. Military' parolees, 
on the other hand, are persons released on parole 
from Army disciplinary barracks. They have been 
soldiers who w~re convicted by general court-

martial for offenses of either civil or military na
ture. 

The types of offenders investigated and super
vised by federal probation officers include the fol
lowing major offense groups: 

MAJOR OFFENSE GROUPS 
PERCENT OF 

TOTAL CASES 
Immigration laws ________________________ 29.6 

Fraud and other theft (interstate commerce, 
embezzlement, forgery, transportation of 
stolen property, breaking and entering, theft, etc.) ____________________________ 24.3 

Liquor laws ______________________________ 14,0 
Transportation of stolen venicle ___________ 9.3 
Narcotics (including marihuana) __________ 4.8 
Federal Juvenile Delinquency AcL_______ __ 3.0 
Migratory bird laws______________________ 2.3 
Food and drug acL_______________________ 1.5 
Motor carrier acL_______________________ 1.4 
Offenses committed on United States reser-

vations and the high seas_____________ ___ 1.1 
. Antitrust violations______________________ 0.8 

White slave traffic________________________ 0.5 
Selective service acL_____________________ 0.9 
Other offenses (robbery, assault, counterfeit-

ing, prison escape, mutiny, riots, etc.) ____ 6.5 

• Based on 33,073 de!endants convicted during the fiscal 
year ended June 3D, 1949. 

The Presentence Investigation 

Presentence investigation and supervision are 
the principal functions of the probation officer. 
The success of probation is dependent in large 
measure on the care exercised in the selection of 
persons who are to receive probation. The present
ence investigation report is an aid in this selective 
process. It is a preliminary inquiry for the court 
and aims at proving neither guilt nor the innocence 
of the defendant. Its primary purpose is to focus 
light on the character and personality of the de
fendant as well as his problems and needs. Ordin
arily the presentence inv~stigation is not com
menced until after guilt has been established. 

In addition to the assistance the report renders 
the court in shaping sentence, the presentence in
vestigation report is of help to the probation offi
cer during the period of probation supervision, 
and in the event of commitment to an institution 
is helpful to the institutional authorities in clas
sifying a prisoner and in developing a treatment 
and prerelease training program. The report also 
is referred to in parole selection and pl~nning. 

In developing the presentence investigation re
port the probation officer has the delicate and sig
nificant task of gathering and evaluating all per-
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tinent data, and setting forth the facts in written Reviewing the purposes of the Federal Proba
report to tpe court so as to give an impartial, im- tion Act, Chief Justice Charles Evans Hughes 
personal, and comprehensive picture of the defen- said: 5 

dant. Commenting recently on the value of pre- The Federal Probation Act confers an authority com-
. t th t th mensurate with its object. It was designed to provide a sentence investigation reports 0 e cour e period of grace in order to aid the rehabilitation of 

Supreme Court of the United States said the fol- a penitent offender; to take advantage 1)f an opportun
ity for reformation which actual service of the suspended 

lowing :{ sentence might make less probable .•.. It is necessary 
Unde~ the practice of individualizing punishments, in- to individualize each case, to give that careful, humane 

vestigational techniques have been given an important and comprehensive considen\tion to the particular situ-
role. Probation worker& making reports of their mves~i- ation of each offender which would be possible only in 
glltions havo not been trained to prosecute but to aId the exercise of a broad discreHon. 
offenders. Their reports have been given a high value To release on probation those who are incapnble 
by.conscientious judges who want to sentence persons 
on the best available information rather than on guesB- of making good is not serving the best interests of 
WQrk and inadcquate information. To deprive sentencing either society or the offender. Neithel' is it wise to 
judges of this kind of information would undermind 
modern penological procedural policies that have been extend probation to those who have committed 
cautiously adopted throughout the hation after careful crimes considered by the community to be very ser
consideration and experimentation. We must recognize 
that most of the information now relied upon by judges ious. As a rule the federal courts have been fairly 
to guide them in the intelligent imposition of sentences liberal in their use of probation, but they realize 
would be unavailable if infol'mation were reatricted to 
that given in otlon court by witnesses subject to cross- that there is a point beyond which it i;; not Bafe to 
examination. Arid the modern probation report draws on • l' thO th d f t t t Th d 
information concerning every aspect of a defndant's go m app ymg IS me 0 0 rea men . e goo 
life. • . • reputation that probation now enjoys in the fed-

In a footnote reference the court in its opinion re- eral court system is due in large measure to the 
fers at this point to The Presentence Investigation discriminating care with which judges have useti 
Repo1't, a monograph published by the A.dministra- probation. 
tive Office of the United States Courts which sug- Probation supervision is primarily a counseling 
gests the framework into which information can relationship between the probation officer and the 
be inserted to give the sentencing judge a com- probationer. Through interviews at the. office 
posite picture of the defendant. The type of infor- and at the probationer's home the probation offi
mati on suggested by the monograph includes data cer helps the probationer to develop capacities and 
under the following marginal headings: (1) Off- resources which will enable him to resolve his 
ense; (2) Prior Rec;)rd; (3) Family History; (4) problems and needs and live happily in his home 
Home and Neighborhood: (5) Education: (6)' and as a law-abiding and useful member of the 
Religion i (7) Interests and Activities; (8) Health community. Whenever he can, the probation officer 
(physical and mental): (9) Employment: (10) enlists the help of family members, friends, the 
Resources; (11) Summary; (12) Plan; and (13) probationer's employer, his church, and other com
Agencies Interested. munity agencies to bring-about a satisfactory pro

Probation Supervision 

The primary purpose of probation is the pro
tection of society. By restoring the offender to good 
citizenship society is being protected. Probation is 
a constructive, humanitarian method of adminis
tering criminal justice. Basic in its philosophy is 
the firm conviction of the reformability of the 
wrongdoer. It is not a gesture of leniency nor a 
coddling of sedous offenders. It is a method of 
treatment. It is not a cure-all for crime, but when 
properly administered it is effective in its results. 
Probation offers hope and encouragement instead 
of embitterment and despair and saves the indivi
dual for future useful living. 

• Sa'llluol Tit/o WiII'am. v. Th" P.oplc of the State of New York. 
1137 U. S. 241, 249 (June G. 1949~. 

• nllrn. v. Ullited Slat ••• Z8~ U. S. 216. 

bation and postprobation adjustment. By instill
ing in the probationer a feeling of self-worth, self
respect, and a sense of l;>elonging; by helping him 
to acquire socially approved habits, attitudes, and 
social values; by giving him insight into the 
motives underlying his behavi or; by helping him to 
understand that he as an individual in society must 
accept certain socially imposed responsibilities, 
restraints, and deprivations, the probation officer 
helps the probationer to a,lter his outlook on life, 
to change his attitudes about himself as well as 
those toward others, and guides him to a life of 
social usefulness. 

During the period of supervision the probation 
officer maintains a case file on each person under 
supervision. The file contains a chronological re
cord of all pertinent contacts and actions taken, 
including dates, persons interviewed, problems 
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presented, and an estimate pf the results accom
plished.' In general, the case file consists of all 
information pertinent to treatment, including the 
probationer's attitudes, feelings, habits,. and ways 
of responding. It shows what the probationer is 
trying to do about his problems and n~eds and 
what the probation officer is doing to help him re
solve each of them. It shows the progress and 
growth of the probationer. 

The case file not only helps the pro~ation officer 
to supervise the probationer, but also enables him 
to evaluate his efforts. It also is helpful for train
ing purposes and as a source of information for 
surveys and research. 

If at any time it is deemed advisable for a pro
batior:8r to move from one district to another the 
jurisdiction of the probationer may be transf~}rred 
with the approva1 of the courts of the two dis
tricts. G When jurisdiction is transferred the con
trol of the probation officer in the second district 
is much more direct and the influence of the officer 
on the probationer is believed to be more effective. 
Moreover, in the event of an al.eged violation of 
probation the revocation hearing may be conducted 
by the court to which jurisdiction has been trans
ferred. Transferring the jurisdiction of a c,ase not 
only results in more effective supervision, but also 
is economical in that alleged probation violators 
need not be transported-often over great dis
tances-to the court of the first district for a re
vocation hearing. 

The Probation OfficeI' and the Cow·t 

The authority for the appointment of federal 
probation officers r -Jts with the courts which 
they serve. All probation officers serve under the 
direction of the courts appointing them. Congress 
recognized the confidential relationship between 
the court and the probation officer when it vested 
the power of appointment in the courts. 

The duties of probation officers as set forth in 
Section 3655 of the probation statute are as fol
lows: 

. The probati?n office~ ,shall furnish to each proba
tIOner under hIS superVISIon a written statement of the 
conditions of probation and shall instruct him regarding 
the same. 

He shall keep informed concerning the conduct and 
condition of each probationer under his supervision and 
shall rep~rt thereon to the court placing such- person 
on probatIOn. _ 

.He shall u~e. all. suitable methods, not inconsistent 
Wlth the condItions Imposed by the court, to aid proba-

• l8 U. S. C. Sec, 3653, 
T See Rule 82·0 of the Federal Rules of Criminal Procedure. 

tioners and tv bring about improvements in their con
duct and condition. 

He shall keep ,ecor-ds of his work; shall kecp accurate 
and complete accounts of a1l moneys co1lected from per
sons under hi;;; supervisionj shall givc receipts therefor 
and shall make at least m<?nthly returns thercof; shall 
make such report;> to the Dn'cctor of the Administrative 
Office of the Umted States Courts as he may at any 
time require j and shall perform such other duties as 
the court may tlirect. 

Each probation officer shall perform such duties with 
respect to persons on parole as the Attorney General 
sha1l request, 

The success of probation is directly related to 
the quality of the personnel entrusted with its 
administration. To assign probationers to inex
perienced and untrained persons results in ineffec
tive probation work and may even brhg discredit 
to the probation service. In the last analysis pro
bation is no better than the personnel who admin
ister it. 

A cunfidential relationship exists between the 
probation officer and the court. That is why t~e 
probation officer often is referred to as the "right 
arm" of the court ·in criminal cases. One of the 
probation officer's very important and exacting 
responsibilities is to make a presentence investi
gation in every criminal case unless otherwise di
rected by the court.7 The Federal Rules specify 
that "the report of the presentence investigation 
shall contain any prior criminal·record of the de
fendant and such information about his char
acteristics, his financial condition and the cir
cumstances affecting his behavior as may be help
ful in imposing sentence or in granting probation 
01' in the correctional treatment of the defendant , 
and such other information as may be required by 
the court." 

After the presentence investigation has bee::l 
completed and prepared in r~port form the pro~ 
bation oHlcer presents the report to the judge and 
in some instances discusses it with the judge in 
his chambers. Because of the confidential nature 
of the report it is usually not read in open court. 
The court, however. may desire to question the de
fendant on one or more phases of the report for 
clarification or more complete information, or to 
meet any new information which may militate 
against him in the matter of sentence. 

if the defendant is plp.ced on probation he re
mains under the general supervision and guidance 
of the probation officer for the full period of pro
bation. If the defendant is committed to a penal 
or correctional institution, the presentence investi
gation report is transmitted to the institution to 
assist it in classifying the prisoner and in devel
oping a treatment and prerelease program. 
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During the period of probation supervision the 
probation officer, acting for the court, renders 
every possible assistancp. to help the pronationer 
to help hin1.'Jelf to become a respectable, 1aw-abid-
ing citizen. 

A number of judgf.'B contend that the granting 
of probation is the beginning-not the end-of the 
court's responsibility for the probationer. Accord
ingly, probation officers in some courts are re
quested to give periodic reports about each pro
bationer under supervision. These reports are not 
limited solely to alleged probation violations or 
difficulties in making a s,atisfactory probation ad
justment; they also include the special accomplish
ments of the various probationers. In some courts 
the judge calls the probationer into his chambers 
on satisfactory completion of probation and gives 
him words of encouragement for the future. 

It is the judgment of recognized authorities 
in correctional work that periodic, helpful per
sonal contacts between the probation officer and 
the probationer in the home and community are 
an indispensable part of treatment oy probation, 
that the selection of a person for probation and 
supervising him are inseparable, and that a prc,lJer 
balance between presentence investigation work 
and supervision should be maintained at all times. 
The effectiveness of supervision, they find, is in 
direct proportion to the extent to which present
ence investigations are used and the care with 
which persons are selected for probation treat-
ment. 

A l'ecent study of the distribution of work of 
probntion omcers in the federal service showed 
that their time was about evenly divided between 
investigation and sUl)crvision. 

'I'he Probation Offlcel' and tire Bureau OIF PriSOlm 

As was prcviously stat~d, the federal probation 
system wns administered. by the Federal Bureau 
of Pl'isons of the Departtrlent of Justice until 1940 
when it was trallsferred~ to the Adlministrative 
Omee of the United Stnt~Js Courts. The probation 
omeara. however, hnve continued to work in close 
reh\tionship with th~ B!I(reau of Pl'isons and its 
more than 20 illstitut.'on~. 'I 

When n defendant }s. sE-Inte,\lced to one of the 
Govet'nm(,mt'g penal and eorre~tional institutions 

• On Jilnullry I, 19~() th~ Federal Friton System Included ono max
hn\n" .u.tOlIY llcllllentlnry. two penltont!nrl~ tor hnbltunl offenders. 
ihN" mt..tlum custody \'IcnlttJlUn~le.. four tefoml .. torlca. Including 
a I'tltormalorll fot' womon. thl'<!<> Inslilutions for juvcnUa and youthful 
O(hl\<l~ra. UQ\'~n correeUonnl In.tlluUQn..thn... cllmps. one 1'1edlcnl 
~n\~r, nllll Ihl! detention b ... dquartel'll In New York City. 

the presentence investip;ation report is transmit
ted to the institution where it is used in determin
ing the prisoner's perl30nal problems and needs, 
what medical attention is required, the work as
signment for which he is most suited, what edu
cational and vocational training would be most 
beneficial, and what help he needs to re~olve some 
of his emotional d.ifficulties. In general, the report 
provides helpful infolcmation in developing a bal
anced program of imltitutional treatment for the 
prisoner. If additional i,nformation is required 
from time to time about the prisoner, the classifi
cation officer at the institution frequently calls 
on the probation officer for this help. The report 
and subsequent information submitted by the pro
bation officer also are helpful in developing a re
lease plan for the prisoner and in prerelease train
ing to prepare him for the difficult transition from 
prison life to normal community living. The re
lease plan provides for suitable residence, satis
factory employment, and a reputable parole ad
visor who will work closely with the probation offi
cer in giving the parolee help and guidance during 
the period of pnrole supervision. In a sense, the 
probation officer serves as a liaison between the 
institution and the family and community during 
the period of imprisonment, and later supervises 
him in the community as a parolee or Ii. person on 
conditional release. 

The Pl'obation Officer and the United States 
Board of Parole 

Mistakenly probation and parole often are used 
interchangeably as though the terms were synony
mous. Probation should not be confused with pa
role. In probation, wherl '.Properly applied, the of
fender does not go to prison, but is given a chance 
to demonstrate his worth in normal commuity 
living. Parole, on the other hand, is supervision in 
the community following imprisonment. It is a 
form of release granted afte1' a prisoner has served 
a portion of his sentence in a penal or correctional 
institution. A probationer is plal!cd on probation 
by the judge. A parolee is released from imprison
ment on parole by the Federal Government's pa
role board. 

Prisoners who do not receive parole may be re
leased prior to the expiration of their senten,ce 
by reason of deductions in sentence resulting from 
"go:; time." Upon release such a person is treated 
as if released on p&lfole and is subject to all pro
visions of the law relating to the parole of United 
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States prisoners until the expiration of the max
imum sentence. 

The Government's parole program is under the 
administration of a Board of Parole consisting of 
five members appointed by the Attorney General 
of the United States.o The federal probation offi
cer acts as the field agent for the Board of Parole 
?ubm~tting information to the institutional cla~~: 
IficatIon and parole officer, helping to develop pa
role plans, supervising the parol(~e while under 
supervision, and reporting to the Board of Pa
role any alleged violations of the conditions of pa
role. On a warrant issued by the Parole Board a 
parolee may be taken into custody by any federal 
officer authorized to serve criminal process with
in the United States. 

The probation officer gives the same attention to 
parolees that he gives to probationers and uses 
every means at his disposal to help each of them 
~o make a sa~isfactory home and community ad
~ustment. If It appears that the parolee is mak
mg no effort to comply with the conditions of his 
r~lease, or has committed a new offe~se, the proba
tIon officer submitfJ a complete, accurate report 
to the parole board, together with recommenda
tion~ whether a parole warrant should be issued. 
If the board considers the alleged violation not 
serious enough to justify issuance of a warant 
the p~ro!ee continues under supervision. If a war: 
rant IS Issued thll' parolee is taken into custody 
usually by the United States marshal. Later at 
the. institution to which he has been sent, h~ is 
granted a parole board hearing to determine 
whether parole is to be revoked. 

The probation officer also investigates and 
supervises persons on conditional rele'ase who as 
previously indicated, are supervised as tho~gh 
they are on parole and are subject to all provisions 
of the law relating to parolees. 

The Probation Officer and the Army's 
Parole Program 

. In 1944 the federal probation service was asked or :he Ar~y to extend its facilities for the super
vlslOn ?f Its parolees. The number of prisoners 
reI~ased on parole, however, was relatively small 
untIl. ~he war was terminated. The peak number 
of mIhtary parolees under the supervision of the 
federal probation system was 2,728 in March 

:.18 U. S. C. Chapter 811. 
Unlt!lnce 1932 the Cedernl statute (18 U. S. C. Sec. 5001) has granted 
has com~t~ attf'r;eYII

I 
affuthortty to surrender " perBon under 21 who 

pC a atate a e era 0 ensc and who la a delinquent under the laws 
• to loeal authorities If they are willing to IIccept jurl~dlctlon. 

1948. Since that time the number has decreased to, 
less than 1,000. More than 7,000 military. paroleef3 
were received from August 1946 through Decem
ber 1949 for supervision by the federal probatioll 
system. 

Military prisoners at disciplinary bal'l'acks may 
be released 9n parole after one-third of the slent
ence ha~ been served and under conditions some
what similar to those prescribed for federa.l pa
rolees. The Secretaries of the Army and Air 
Force, acting on the recommendations of the. Army 
and Air Force Clemency and Parole Board, are 
the paroling authQrities for Army and Air Force 
general prisoners confined in disciplinary bar
r~c~s. Military prisoners paroled from Army dis
c~pl~nary barracks remain under the parole juris
dICtlOn of the Secretaries of the Army and Air 
Force. . 

Some military prisoners are confined at federal 
penal and correctional institutions and so far as 
parole is concerned are under the juri1.1diction of 
the United States Board of Parole. 

The investigation and supervision procedures 
followed in the case of military parolees are simi
lar to those used for nonmilitary parolees. The 
parole procedures also are similar to those used 
for federal prisoners released on parole. 

Policies and. procedures .telating to military pa
role are establIshed by the Secre~aries of the Army 
a~d . the Air Force and the parole program is ad
mImstered by The Adjutant General. In the per
formance of their duties in connection with mili
tary parole the federal probation officers work in 
close conjunction with the Office of The Adjutant 
General and the commandants and parole officers 
of each of the disciplinary bar-racks. 

The Probation Officer c=.nd tile Juvellile 
Offender Program 

On June 16, 1938 the Federal Juvenile Delin
quency Act was enacted giving recognition to the 
long-established juvenile court principle that the 
young offender needs specialized care and treat
ment.10 Under the provisions of the Act a youthful 
offender. who has not attained his 18th birthd~y, 
unless dIv~rted to local jurisdictions, may be pro
ceeded against as a juvenile delinquent instead of 
being tried as an adult under criminal procedure. 
Under the Act the court, if it finds a young of
fender to be delinquent, may place him on proba
tion fora per.iod not to exceed his minority or 
commit him to the custody of the Attorney Gen-
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cral for a like period. The Attorney General may 
designato an.y public or private agency or foster 
home for the custody, care, subsistence, education, 
and training of the juvenile during the period for 
which he was commItted. 

The probation officer plays a most important 
role in the investigation, detention, diversion, hear
ing, and supervision of the young offender. He 
worl<s with the juvenile through each step of the 
court process, and not only represents and serves 
th~ court, but also co-operates wSth the United 
States attorney, the commissioner, and the mar
shal. He also works in close relation with the 
Bureau of Prisons which, acting for the Attorney 
General, is responsible for the juvenile's care and 
custody in the case of commitment. 

Immediately upon the arrest of a juvenile the 
probation officer makes a preliminary investiga
tion which includes an interview with the juvenile 
and his family, and considers the possibilities of di
version of the case to a local court. The final de
cision with respect to diversion rests with the 
United States attorney. The facts at the probation 
officer's disposal are made available to the United 
;States attorney and if need be to the United States 
commissioner. The probation officer co-operates 
with the court and other officials in arranging for 
an early court hearing if it is decided by the United 
States attorney to proceed against the juvenile in 
the federal court under the provisions of the Fed
eral :ruvenile Delinq~ency Act. 

The probation officer also has a responsibility 
for notifying the marshal of suitable places for 
detention pending disposition of the case and also 
for doing what he can to shorten the detention 
period of a juvenile. The !a.w provides that a ju
venile shan not be detained in a jail or similar 
place of detention unless in the opinion of the law
enforcement officer sllch detention is necessary to 
make secure the custody of the juvenile or to in
sure his safety or that of others. 

011 the completion of the presentence investi
gation report the probation officer transmits 
copies to the Bureau of Prisons which will use 
the information in the report for early' consider
ation fol' placement plans in the event the juvenile 
is committed by the court to the custody of the At
torney General, and for detCl.'mining what type of 
tl'('atment and custody is most suited for his needs. 

Tho probation officer also works closely with the 
Burenu of Prisons and the United states Board of 
Pnrole in developing parole plnns and a pl'el'elease 

training program for the juvenile, and supervises 
him during the period of parole in the community. 

If the juvenile is placed on probation the pro
bation officer gives intensiv~ supervision with 
special considerationfo the many problems 
which are troublesome to youth in their forma
tive years. The probation officer's work with 
the youthful offender from the time he is arrested 
until he completes his period of supervision is one 
of the most important and exac.\;h1g responsibil
ities of the probation officer. 

The Probation Officel' and the United States 
Public Health Service 

The United State" ?ublic Health Service oper
ates two hospitals for the care and treatment of 
persol).s addicted to the use of narco~ic drugs 
whether or not convicted under the Harl'lson Nar
cotic Act or the Marihuana Tax Act. One of the 
methods by which a patient may be admitted to 
either of the two hospitals is by the direct admis
sion of convicted addicts placed on probation by 
the federal courts on condition that they submit 
to treatment until cured. When a defendant is 
found to be a narcotic addict, and is placed on pro
bation on condition that he receive a period of 
treatment, the United States attorney or the pro
bation officer prepares a preadmission report. This 
report, together with a copy of the presentence in
vestigation report, is transmitted to the institution. 
The probation officer acts as a liaison between the 
hospital and the home and the community in the 
same manner as he does in his relations with pris
oners cQnfined at federal penal and correctional 
institutio!ls. He co-operates with the hospital in 
procuring pertinent information which will be 
helpful in the treatment program, keeps in touch 
with the probationer's family, assists with his 
adjustment on return to the community, and 
supervises him during the remainder of the pro
bation period. 

As with the Federal Bureau of Prisons, the 
United States Board of Parole, and the Army and 
Air Force military prison and ~,;arole program, 
the relationship of the feder&l prDbation service 
with the United States Public Health Service has 
been a very happy one. 

The Probation Officer and Federal 
Law-Enforcement Agencies 

The federal law-enforcement agencies which are 
responsible for the arrest of persons who }uwe 
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committed offenses against the federal 1~ws in
clude the Federal Bureau of Investigation, Ako
hoI Tax Unit, Secret Service, Narcotic, Bureau 
Intelligence Unit of the Internal Revenue, Secur~ 
ities and Exchange Commission, Post Office In
spection Service, Immigraiitln Service, and Mili
tary Police and Shore Patrol. In conducting a pre
sentence investigation the probation officer calls 
on these agencies to s(!cure first-hund information 
about the nature and circumstances of the offense. 
He also keeps in touch with them for any informa
tion coming to their attention concerning conduct 
which may be regarded as a violation of probation 
or parole. The probation officer also obtains the 
FBI criminal record on each defendant, clears each 
case with local police authorities, juvenile and 
adult courts, and penal and correctional institu
tions in order to have a complete record of ar
rests, cOllvictions, dispositions, and the defendant's 
institutional adjustment if he had a commitment 
record. 

The probation officer notifies the Federal Bureau 
((" Investigation of the sentence pronounced by the 
court and requests that the probation officer be 
notified of any arrests and convictions which come 
to the Bureau's attention during the period of pro
bation, parole, and conditional release. 

Tize Probation Officer and Community Agencies 

Unless probation and parole co-ordinate their 
efforts with all the constructive social institutions 
and agencies of the community, they are destined 
to fail. 

Violation Rates 

The proportion of probationers, parolees, per
sons on conditional release, and military parolees 
who were report~d as violators during the past 
5 years is as follows: 

PERCENT O~· CASES TERMINATED 

FISCAL EXCLUDING TRANSFERS 

YEAR Proha- Oonditional Military ENDED tionel'S Parolees Release 
JUNE 30 Cases Parolees 

1945 10.9 10.8 10.2 
1946 11.4 14.8 12.2 
1947 11.7 17.1 13.8 4.4 
1948 11.8 15.3 14.5 2.9 
1949 12.5 20.0 21.7 3.4 

From this table it will be observed that approxi
mately 87 out of every 100 completed probation 
satisfactorily, and approximately 80 out of every 
100 in the case of parolees and persons on condi
tional release. Military parolees have made an 
unusually fine adjustment under supervision, with 
only 3.4 percent violating the conditions of parole 
during 1949. 

The increase in the precentage of violations 
during 1949 cannot be explained. There are a 
number of possible explanations but it is only 
conjecture as to what part each played. In evalu~ 
ating the worth of probation and parole one should 
keep in mind not the proportion of violators but 
the 80 or 90 out of every 100 who make good. 

Cost of Probation versus Cost of Imprisonment 

It is a well established fact in probation work 
that no probation office is sufficient unto itself. 
The probation officer endeavors to supply as much 
of What has peen lacking in the past life of the 
probationer as he is capable of giving but he 
never tries to do this alone. He knows that he 
should not attempt to undertake what other in
stitutions and agencies are better equipped to 
do. Depending on the nature and complexity of 
the !tIany problems and needs with which those 
under his supervision are confronted, he calls on 
the various community institutions and agencies 
for assistance. They include schools, churches 
guidance clinics, hospitals and dispepsaries, em~ 
ployment and vocational services, family welfare 
orga.nizations, prisoner-aid societies, psychiatric 
servlces, fraternal organizations, big brothers and 
big sisters, mental and social hygiene societies and 
AlCOholics Anonymous. The probation officer ~aill
tains a resource file of the co-opera.ting agencies 
Which he may call on for assistance in the over
all rehabilitation progra~ for each person under 
.supervision. 

Imprisonment costs from 10 to 20 times as much 
as probation. The daily per capita cost of federal 
probationers during 1949 was 18.5 cents as com
pared with a daily cost of $3.1-2 for each federal 
prisoner. On yearly basis the comparative cost 
is $67.53 for probationers and $1,138.80 for per
sons who are imprisoned, or a difference of 
$1,071.27. Based on an estimate of a daily average 
of 30,000 persons under supervision, the savings 
of probation over imprisonment are approximately 
32 million dollarn a year. 

While under supervision in their home com. 
munities, these 30,000 persons are gainfully em
ployed, support their families who otherwise 
would be public charges, pay taxes, and are spared 
the stigma and incalculable social costs involved in 
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iIX',prisonment. The social costs and social con
, sequences of imprisonment cannot be measur(l'd 

in terms of dollars and cents. . 
Although incomplete, the record of earmngs 

during 1949 of a monthly average of 13,635. p~'o
bationers who were employed was over 26 mIllion 
dollars. 

Of interest is the war record of. probationers 
under the supervision of the federal courts .. Dur
ing the war a total of 8,313 federal probatIOners 
entered military service and onl~ 61 were kno:vn 
to have received dishonorable dIscharges durmg 
the pe,riod 1940 i:ilrough 1940. 

Selection and Appoint'ment of Probation Officers 

The success of probation is in direct ra,t~o ~c the 
type and quality of personnel to whom It. IS en
trusted. Probation is a specialized task whlch re
quires t!:aining, skills, personality, and character 
of high order. Entrusted to untrained and un
skilled persons, probation .is wasteful and also may 
be disastrous. 

Both Mr. James V. Bennett, Director of the Fed
eral Bureau of Prisons, and Mr. Chandler .of the 
Administrative Ofllce have been deeply concerned 
with the problems in relation to the appointment 
of qualified persons for the probation service. On 
Mr. Bennett's recommendation in 1937, when the 
probation service was administered bv the Bureau 
of Prisons high standards for probation officers 
were ,pro~ulgated by Attorney General Ho~er 
Cummings. With the transfer of the probab?n 
system to the Administrative Ofllce in 1940 ~v.rr. 
Chandler hHz continued to encourage the a~po.mt
ment of probation officers who pos~ess speClalir.ed 
training and experience and the traIts ~f character 
required for effective probation work. Mr. Cha~d
leI' aptly set forth the qualifications of a proba~IOn 
officer in the following statement: 11 

Probation officers nMd a wide range of qualifica!1ons 
which I would summnri~e as strong: character, UIIUer
standing, and patience. I put character first because 
with a probation officer a~ with a p~rent, example counts 
for more than pre;:ept. A probatIOn officer must have 
learned to manage his own life ·su;ccessfull.y before .he 
can hope to help others manage theIrs. In.hls character, 
strength and unselfishness must be combmed. He must 
have in his personality the quiet .force that commands 
respect. He must have an inclinatlO~, not to say a pas
sion, for helping others, that .leads hIm t,o put forth the 
utmost efforts without countmg the coSt .. He mus~ not 
yield to seeming reverses but ha.ve the p,alaence and p~r
sistence to surmount them. He must grye t~e fiI}an~!I.l 
compensation a very subordinate place, m hIs th!nkmg, 
because .•. his greatest re:vards WIll, com~ m the 
opportunities that the work brmgs of servmg hIS fellow-

11 From "Probation: What H Can Do and What It Takes," FEDERAL 
PnOBATloN, March 1948, P'~ 11-16. 

men In fact, the best probation officers are those w~o 
like' ministers have an inward call to the wor.k. ThIs 
'f from the attitude of a man whCi takes or IS gIven 
~s ~!ition of probation officer as just another .'Yay of 
ea~ning a living, and I would make it a prereqUIsIte for 
appointment. . d t d' . f th But the best intentions WIthout un ers an mg: 0 e 
conditions encountered are not enough. A pr~batIon o~. 
cer needs to have knowledge o~ the facto!s m persona -
ity and particularly of the motIves of act~on and .how to 
call them forth. He needs to be acqua!nted WIth the 
community its industries, its s~hools, lts health and 
haracte, .• building agencies,. and ItS churches. He needs 

to know ~here to go for help "and ho,,:,"' to ge~ i~. He must 
have a disposition that wins cooperatIon. ThIs IS person!1-l 
service of a high order, and in addi~ion to natural a~ll
ity it calls for education and experIence .•.• 

Recognizing thE: need for qualified personnel. iI} 
probation work, the Judicial Conference of Semor 
Circuit Judges (now known as the Judicial Con
ference of the United States) in September 1942 
recommended to the various district courts that in 
the appointment of probation officers the ~ppointee 
should be required to possess the followmg qual
ifications. 

(1) Exemplary character 
(2) Good health and vigor . . . 
(3) An .age at the t~me o~ appomtment Wlthm the 

. range of 7.4 to 45 years mclusIVe 
(4) A liberal education of not less than college grade, 

evidenced by a bachelor's degree (~.A. o'~ B.S.) from 
a ('ollege of recognized standing, or l'ts eqUlvalen~ 

(5) Experience in per&,onnel work for the welfl,lre 
of others of not less than 2 years, or 2 years of speCl.fic. 
training for welfare work (a) in a .school of s.oclal 
service of recognized sta~dil1~, or (b) m I,l professl,!n~l 
course of a college or unIversIty of recogm2.ed standmg. 

Although 13 percent of all probation officers 
now in service who were appointed since these 
standards were established met neither the qual
ifications of education or experience it is encour
aging to note that 75 'percent were college gradu
ates and that 15.'t percent of them had master's 
degrees. Of the 291 probation officers in the feder
al probation service on December 31, 1949, a total 
of 187, or 64.3 percent, were college graduates 
and 40 of them, or 13.7 percent of the 291 officers, 
haa master's degrees. Considering that a number 
of those now in service were appointed 10 or more 
years before the present minimum standards were 
established, the present picture is somewhat en
couraging. Every effort is being made by the Ad
ministrative Office to encour.age the appointment 
of probation officers who meet the minimum re
quirements recommended by the Judicial Con
ference of the United States. 

In-Service Training 

Five regional in-service training institutes are 
conducted at 2-year intervals for federal prnba
tion officers in co-operation with }~~'.lding univer-
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sities in the respective areas. Of 4-day duration, 
they are especially helpful in keeping probation 
officers abreast with the latest developments in the 
correctional field, serve as an exchange of worth
while experiences and practices, refine the inter
office procedures among the 137 field offices of the 
probation system, and help to achieve a mutual 
strengthening of purpose. Leaders in their special
ized fields, including officials of the Federal Bureau 
of Prisons, the United States Board of Parole, the 
United States Public Health Service, and faculty 
members of the host universities serve as lecturers. 
Two hours of each day are devoted to an analysis 
and discussion of supervision methods and pro
cedures followed in the development of presentence 
reports and case records. Parole officers of federal 
penal and cOl'rectional institutions, as well as pro
bation and parole officers of state jurisdic~ions, are 
invited to participate in these conferences. 

In November 1949 the Administrative Office 
of the United States Courts, in conjunction with 
the District Court for the Northern District of Ill
inois and the School of Social Service Administra
tion of the University of Chicago,eatablished a 
training center at Chicago t01' the instruction 
of newly-appointed office,ro. The center will sup
plement the' trainin~ at each of the five regional 
institutes and wiHoffer a type of specialized train
ing, including supervised field work, which is not 
now received at these institutes. 

In co-operation with the Federal Bureau of Pris
ons, the Probation. Division publishes FEDERAL 
PROBATION, a quarterly journal of correctional 
philosophy and practice. Editen, by the Probation 
Division and printed by the Federal Prison Indus
tries, Inc., at the El Reno Reformatory, Oklahoma, 

the magazine deals with all phases of the preven
tion and control of delinquency and crime. Judge~, 
lawyers, criminologists, psychiatrists, psycholo
gists, probation and parole authorities, prison ad
ministrators; and I>ocial welfare workers are con
tributors to its pagt!s. The journal is another 
means of keeping probation officers informed of 
new developments in correctional work. F)..jtDZRAL 
PROBATION is not only distributed to courts and 
their supporting personnel, but also to Ul~ited 
States attorneys, state and local judges, probation 
and parole officers, prison personnel, social wel
fare agencies, prisoners' aid and crime prevention 
organizations, and university and municipal li
braries. 

Conclusion 

Considerable progress has been made by the 
federal prob:ation service since its peginning 25 
years ago. A constant effort WIll be made in the 
years ahead to attain progressively higher stand
ards of per~lonnel selection, ,gradual reductions in 
Bup~!'viaion lcsdfil, more comprehensive present
ence investigations with increasing diagnostic 
value, greater opportunities for psychiatric serv
ices, wider enlistment of community resources, 
and fuller utilization of the growing body of know
ledge in the correctional field. The extent to which 
the federal probation service realizes these goals 
will determine the measure of success it will 
achieve in helping society's erring r,.ltizena to be
come useful members of the community. By re
claiming these transgressors of the law the federal 
probation service is fulfilling its primary objec
tive elf protecting society against delinquency and 
crime. 

Preventive justice is no less important than preventive medicine. If 
we think of the legal orders in terms of social engineering, it must be evi
dent that sanitary e:Ilgineering is not the least important feature. Preven
tion at the source rather than penal treatment afterward must be a iarge 
item in dealing with crime. 

-DEAN ROSCOE POUND 
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FOREWORD 

This document contains the Ru[es of Criminal Procedure for the 
Un~ted States District Courts, as promulgated and amended by thA 
Umted States Supreme Court to October 1, 1972 toaether with fOTInS 
adopted by the Court, pursuant to Title 18, United States Code, 
sect,l(~n 3771. It has been prepared by Joseph Fischer, Esq., the law 
reVlSIon counsel of ~ubc;JOmmi.ttee N <? 3, of which Representative 
Ro~rt W. Kastenmeler IS chaIrman, In response to the need for an 
offiCIal up-to-date, document containing the lateBtamendments. 

For the 'conv~n~en~ of tihe user, where a !rule ha's been amended a 
reference to the CItatl'On and effective date of the amendment follows 
the text of ~4e ·rule, as amended. 

The, U:mted States Supreme Court Advisory Committee on Rules 
of Cnmma!l' Pr?C~dure prepared extensive notes oovering various 
aspects, and prOVISIons of the ruies. These notes :may be found in Title 
18, Umted States Code, following the particular rule to which they 

l'eJate. ~ 

OCTOBER 1, 1972. 
Ohairman, Oammittee on the J'luiiclary. 
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AUTHORITY FOR PROMULGATION OF RULES 

Title 18, United States Code 

§ 3771. Procedure to and including verdict. 
The Supreme Court of the United States shall have the power to prescribe, 

from time to time, rules of pleading, practice, and procedure with respect to any 
or all proceedings prior to and including verdict, or finding of guilty or not guilty 
by the court if a jury has been waived, or plea of guilty, in criminal cases and 
proceedings to punish for criminal contempt of court in the United Stl!-tes district 
courts, in the district courts for the District of the Canal Zone and the Virgin 
Islands in the Supreme Court of Puerto Rico, and in proceedings before United 
States ~agistrates. Such rules shall not take effect until they have been reported 
to Congress by the Chief Justice at or after the beginning (If a regular session 
thereof but not later than the first day of May, and until the expiration of ninety 
days after they have been thus reported. All laws in confiict with such rules 
shall be of no further force or effect after such rules have taken effect. . 

Nothing in. this title, anything therein to the contrary notwithstanding, shall 
in any way limit, supersede, or repeal any such rules heretofore prescribed by the 
Supreme Court. (June 25, 1948, ch. 645, 62 Stat. 846; May 24, 1949, ch. 139, 
§ 59,63 Stat. 98; May 10, 1950, eh. 17·1, § 1, 648tat. 158; July 7,1958, PUb. L. 
85-508, § 12(k), 72 Stat. 348 j Mar. 18, 1959, Pub. L. 86-3, § 14(g)', 73 Stat. 11 j 
Oct. 17, 1968, Pub. J.J. 90--578, title III, § 301 (a'H2), 82 Stat. 1115.) 

IV 

D-4 .. ; . 

I 
I 

HISTORICAL NOTE. 

. T~e Supreme Court promulgate~ rules of.criminal procedure for the 
dIstrIct courts pursuant to two sectIOns of TItle 18, United States Code. 
Section 3111 authorizes the Court to prescribe rules for all criminal 
proceedings prior to and including verdict, or finding of guilty or not 
guilty by the court,. or plea of guilty. Section 3172 empowers the 
Court to p'rescribe rules with respect to all proceedings after verdict 
or finding of guilty by the court, or plea o~ guilty. 

Proceedings Prior to an~ Including Verdict 

By act of June 29, 1940, ch. 445, 54 Stat. 688 (subsequently 18 U.S . 
. Code, § 3111) , the Supreme Court was authorized to prescribe general 
rules of criminal procedures prior to and including verdict, finding of 
guilty or not guilty by the court, or plea of gl.lilty, III criminal proceed
mgs; which were not to take effect until (1) they had been first re
ported to tl~e Congress by the Attorney General at the beginning of a 
l.'egular seSSIOn, and (2) after the close of that session. . 

By a 1949 amendment to 18 United States Code, § 3111, the Chief 
Justice of the United States, instead of the Attorney General, now 
reports the rules to Congress. In 1950, the section was further 
amended so that amendments to the rules may be reported to Congress 
not later than May 1 each year and become effective 90 days after 
being reported. 

The original rules pursuant to that act were adopted by order of 
the Court on December 26, 1944, transmitted to the Congress by the 
Attorney General on January 3, 1945, and became effective on March 
21, 1946 (321 U.S. 821; Congo Rec., vol. 91, pt. 1, p. 17; Exec. Comm. 
4; J:I. Doc. 12, 19th Cong, ) . 

Amendments were adopted by order of the Court dated December 21, 
1948, transmitted to the Congress by the Attorney General on January 
3,1949, and became effective October 20, 1949 (335 U.S. 949; Congo Rec., 
vol. 95, pt. 1, p. 13; Exec. Comm. 16; H. Doc. 30, 81st Cong.). The 
amendments affected Rules 11(e) (2), 41 (b) (3), 41(g), 54{a) (1), 
54(b), 54(c), 55, 56, and 51(a) and Forms 1-27, inclusive. 

Further amendments were adopted by order of the Court dated 
April 9, 1956, transmitted to the Congress by the Chief ~Tustice on the 
same day, and became effective on J u.ly -S, 1956 (350 U.S. 1011; Congo 
Rec., vol. 102, pt. 5, p. 5973; Exec. Comm. 16; H. Doc. 371, 84th Con~.). 
The amendments affected Rules 41 (a) , 46 ( a) (2) , 54 ( a) (1), and 54 ( c ) . 

Further amendments were adopted by order of the Court dated 
February 28, 1966, transmitted to the Congress by the Chief Justice 
on the same day, and became effective on July 1, 1966 (383 U.S. 1081; 
Congo Rec., vol. 112, p. 4229; Exec. Comm. 2093; H. Doc. 390, 
89th Cong.). The amendments affected Rules 4, 5, 6, 7, 11, 14, 16, 
17, 18, 20, 21, 23, 24, 25, 28, 29, 30, 32, 33, 34, 35, 37, 38, 40, 44, 45, 
46, 49, 54, 55, and 56, and Form 26, and included new Rules 11.1 
aud26.1. 
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VI 

HISTORIOAL NOTE 

Further amendments were adopted by the Court by order dated 
December 4, 1967, transmitted to the CC)ngTesS by the Chief Justice 
on January 15, 1968, and became effective July 1, 1968, together with 
the new Federal Rules.of Appellate Procedure (389 U.S. 1063; Congo 
Rec., vol. 114, p. H84, Daily Issue; Exec. Comm. 13tH; H. Doc. 204, 
90th Cong.). The amendments affected Rules 45 (b), 49 (c), 56 and 57, 
and abrogated the chapter heading "VIII. Appeal", all of Rules· 
37 and 39, and subdivisions (b) and (c) of Rule 38, and Forms 26 
and 27. 

On March 1, 1971, the Court adopted additional amendments 
which were transmitted to the Congress by the Chief Justice on 
March 1 1971. These amendments became effective July 1, 1971 (401 
U.S. 1017; Congo Rec., voL 111', p. H1136, Daily Issue; Exec. Comm. 
341; H. Doc. 92-57). The amendments affected subdivision (a) of Rule 
45 and all of Rule 56. 

Additional amendments were adopted by the Court by order dated 
April 24, 1972, transmitted to the Congress by the Chief Justice, ac~ 
companied by his letter of transmittal dated April 24, 1972. These 
amendments became effective October 1, 1972 (406 U.S. 979; Congo 
Rec., vol. 118, p. H3538, Daily Issue; Exec. Comm. 1903; H. Doc. 92-
285). The amendments affected Rules 1, 3, 4 (b) and (c), 5) 5;1, 6 (b), 
7(C)9 9(b), (c) and (d), 17(a) and (g), 31(e), 32(b), 38~a), 40, 41, 
44, 46, 50, 54 and 55. 

Proceedings After Verdict 

By act of February 24, 1933, ch. 119, 47 Stat. 904, as amended (sub~ 
sequently 18 U.S. Code, § 37(2), the Supreme Court was fLuthorized 
to prescribe general rules of crIminal procedure with respect to pro
ceedings after verdict or finding (]If guilty by the court, or plea of 
guilty, which became effective on dB,tes fixed by the Court. These rules 
are not required to be submitted to Congress. 

Rules 32 to 39, inclusive, WQl'e adopted by order of the Court on 
February 8, 1946, and became effective on March 21, 1946 (327 U.S. 
825). Prior rules promulgated on May 7, 1934 (292 U:S. 659), were 
not specifically rescinded by that order but were superseded by these 
later rules. 

Amendments to Rules 37(a) (1), 38(a) (3), 38(c), and 39(b) (2) 
were adopted by order of the Court dated December 27., 1948, and be
came effective on January 1, 1949 (335 U.S. 917). 

Additional f>!<mendment to Rule 37 was adopted by order of the Court 
dated April 12, 1954, and became effective on July 1, 1954 (346 U.S. 
941). 

The Court adopted separate Federal Rules of Appellate Procedure 
by order dated December 4, 1967, transmitted to the Congress on 
J-anuary 15, 1968, effective July 1, 1968. As noted above, Rules 37~ 
38(b) and (c), and 39, and Forms 26 and 27, have been a.brogated 
effective J :lly 1, 1968, by that same order. 
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HISTORIOAL NOTE 

Advisory Committee Notes 

The notes of the Advisory Committee appointed by the Supreme 
Conrt to assist it in preparing the original rules and amendments 
are set out in Title 18, United States Code, following the particular 
rule to which they relate. In addition, the rules and amendments, to~ 
gethel' with Advisory Committee notes, are set out in the House docu~ 
ments listed above. . 
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RULES' OF CRIMINAL PROCEDURE 

FOR THE 

UNITED STATES DISTRICT COURTSl 

Effective March 21, 1946, as amended to October 1, ,1972 . 

TITLE I. SCOPE, PURPOSE, AND CONSTRUCTION 

Rule 1. Scope. These rules govern the procedure in all criminal 
proceedings, .in. the courts of the United States, as defined in Rule 
54(~) ;. and, whenever specifically pr~vided in 0!le of the rules, to 
prelllmnall'Y, supplementary, and speCIal proceedmgs before Uruted 
States magistrates and at proceedings before state and local judicial 
officers. 
(As amended Apri124, 1972, eft OQt. 1,.1972.) 

Rule 2. Purpose and Construction. These rules are intended to 
provide for the just determination of every criminal proceeding. They 
snaIl bi:) construed to secure simp1icity in pr--\.ICedure, :fairnes..<:; in ad
ministration and the elimination of unjustifiable expense and delay. 

TITLE II. PRELIMINARY PROCEEDINGS 
I • 

Rule 3. !The Complaint. The complaint is· a written statement of 
the essential facts constituting the offense charged. It shall be made 
upon oath before a magistrate. 
(As amended April 24, 19'72, eff. Oct. 1, 1972.) 

Rule 4. Warrant or Summons Upon Complaint. 
(a) ISSUANCE. If it a,ppears from the complaint, or from an affi

davit or affidavits filed with the complaint, that there is probable cause 
to believe thr~t an offense has been committed and that the defendant 
has committed i~ a warrant for the arrest of the defendant shall issue 
to any officer authorized by law to execute it. Upon the request of 
the attorney for the government a summons instead of a warrant shall 
issue. More than one warrant or summons may issue on the same 
complaint. If a defendant fai'ls to appear in response to the summons, 
a warrant shall issue. 

(b) FORM:. 
(1) 'W ruT-rant. Th~ warrant shall be signed by the magistrate 

and shall contain the name of the defendant or, if his name is 
unknown, any name or description by which he can be identified 
with reasomible certainty. It shall describe the offense charged 
in the complaint. It shall command that the defendant be ar
l'ested a.lld brought before the nearest available magistrate. 

(2) Surn;rnons. The summons shall be in the same form as the 
warrant except that it shall summon the defendant to appear 
before a magistrate at a stated time and p1ace .. ----

I Title amended De~'. 27, 1948, elrectlve Oct. 20, 19:19~ 
1 
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2 RULES OF ORIMINAL PROOEDURE 

(0) EXECUTION OR SERVIOE; AND RETURN. 
(1) By Whom. The warrant shall be executed by a ma.rshal or 

by some other officer authorized by law. 'The summons ma.y be 
served by any person authorized to serw3 a summons in a civil 
a.ction. 

(2) Te1'ritorial Lim·its. The wa.rra~t ~~'ik.l b~ e~ec:u¥ or the' 
summons ma.y be served at any place "\ntlm.i the JunsdICtIOn of the 
United Sta.tes. 

(3) Ma;nner. 'rhe warrant shall be executed by the arrest of 
the defendant. The officer need not have the warrant in his 
possession at the time of the arrest, but upon request he shall 
show the warrant to the defenda.nt, as soon as possible. If the 
officer does not ha.ve the wa.rrant in his J.Jossession at the time of 
the arrest, he shall then inform the defendant of the offense 
charged and of the fact that a warrant has been issued. The 
summons sha.ll be served upon a· defendant by delivering a copy 
to him personally, or by leaving it at his dwelling house ~o:r usual 
place of abode with some person of suitable age and discretion 
then residing therein or by mailing it to the defendant's last 
known address. 

( 4) Return. The officer executing a wan'ant shall mltke return 
thereof to the magistrate or otheI' officer before whom the de
fendant is brought pursuant to Rule 5. At the request of the 
attorney for the government any unexecuted warrant shall be re
turned to the magistrate by whom it was issued and shall be 
cancelled by him. On or before the return day the person to 
whom a summons was delivered for service shall make return 
thereof to the magistrate before whom the summons is return
able. At the request of the attorney for the government made at 
any time while the complaint is pending, a warrant returned un
executed and not cancelled ora ~mmmons returned unserved or a 
duplicate thereof may be delivered by the magistrate to- the 
marshal or other authorized person for execution or service. 

(As amended Feb. 28, 1966, eft. July 1,1966; Apr. 24~ 1972, eff. Oct. 1, 
1972.) . 

Rule 5. 'Initial Appearance Before the l'tlagistrate. 
(a) IN GENERAL. An officer making an arrest under a warrant issued 

upon a complaint or any person making an arrest without a warrant 
shall take the arrested person without unnecessary delay before the 
nearest available federal magistrate or, in the event that a federal 
magistrate is not reasonably available, before a state or local.judicial 
officer authorized by 18 U.S.C. § 3041. If a person arrested WIthout a 
warrant is brought before a magistrate, a yomplaint. shall be filed 
forth with which shall comply with the requirements of Rule 4 (a) with 
respect to the showing of probable cause. When a person, arrested 
with or without a warrant or given a summons, appears initially be
fore the magistrate, the magistrate shall proce.ed in accordance with 
the applicable subdivisions of this rule. . . _ . . 

(b) MINOR OFFENSES. If the charg~ a.gamst the defendant IS a mmor 
offense triable by a United States magIstrate under 18 U.S.C. § 3401, 
the United States m8igistrate shall proceed in accol'dance with the 
Rules of Procedure for the Trial of Minor Offenses Before United 
States Magistrates. 
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RULES OF CRIMINAL PROCEDURE' 3 

(0) OFFENSES NOT TRIABLE BY THE UNITED STATES MAGISTRATE. If 
the charge against the defendant is not triable by the United States 
magistrate, the defendant shall not be called upon to plead. The 
magistrate shall inform the defendant of the complaint against him 
and of·any affidavit filed therewith, of his right to retain counsel, of 
his right to request tho assignment of counsel if he is unable to obtain 
counsel, and of the general circumstances under which he may secure· 
pretrial release. He'shall inform the defendant that he is non required 
to make a statement and that any ·statement made by him may be used 
against him. The magistrate shall also inform the defendant of his 
right to a· preliminary examination. He shull allow the defendant 
reasonable time and opportunity to consult counsel and shall admit 
the defendant to bail as provided by statute or in these rules. 

A defendant is e:p.titled to a preliminary examination, ·unless .waiyed, 
when charged with any offense, other than a petty offense, whICh 18 to 
be tried by a judge of the district court. If the defendant waives pre
liminary examination, the magistrate shall forthwith hold him to 
answer in the district court. If the defendant does not waive the pre
liminary examination, the magistrate shall schedule a preliminary 
examination. Such examination shall be held within a reasonable time 
but in any event not later than 10 days following the initial appear
ance if the defendant. is in custody and no later than 20 days if he 
is not in custody, provided, however, that the preliminary" ex;amination 
shall not be held if the defendant is indicted or if an information 
against the defendant is filed in district court before the date ~et for 
the preliminary examination. ·With the consent of the defendant· and 
!lpon a showing ?f g<>?~ cause, tl;1kip,g into acc~~t t~e .public ~~tere;st 
m the prompt dIspOSItIOn of crImlllal cases, tIme lImIts speCIfied .m 
this subdivison may be extended one or more times by a federal magIS
trate. In the absence of such consent by the defendant, time limits 
may be extended by a judge of the United States only upon a showing 
that extraordinary circumst~nces exist and that delay is indispens-
able to the interests of justice. . 
(As amended Feb. 28, 1966, efr. July 1, 1966; Apr. 24, 1972, €Iff. Oct. 
1, 1972.)· .. 

Rule 5.1. Preliminary Examination • 
(a) PROBABLE CAUSE FINDING. If from the evidence it appears .that 

there is probable cause to belie:re tha~ an offense has beel?- commItted 
and that the defendant commItted It, the federal mag~strate shall 
forthwith hold him to answer in distrIct court. The findmg of prob
able cause may be based upon hearsay evidence in whole Qr in part. 
The defendant may cross-examine witnesses against. him and may 
introduce evidence in his own behalf. Objections to evidence on the 
ground that it was acquired by unlawful means are not properly made 
at the preliminary exam:nation. Motions to suppress must be made to 
the trial court as provided in Rule 12. .. . 

(b) DISOHARGE OF DEFENDANT; If from the eVIdence It appE';ars that 
there is ~o probable cause to beli~ve t~at an offense ha~ been com
mitted or that the defendant commItted It, the federal magIstrate shall 
dismiss the complaint and discharge the defendant. The' ~:lis~har~e of . 
the defendant shall not preclude the government from mstItutmg a 
subsequent prosecution for the same offense. 
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4 RULES OF OR~AL PROCEDURE 

(c) RECORDS. After concluding the proceeding the federal magis
trate shall transmit forthwith to the clerk of the district court all 
paper( in the proceeding. The magistra~ shall promptly make or 
'cause to be made a record or swnmary of such proceeding. 

(1) On timely application to a federal ma~istr3Jte, the attorney 
for a defendant in a criminal case may be gIven .the opportunity 
to have the recording of the hearing on preliminary examination 
made available for his information in qonnection with any further 
hearing or in oonnedtion with his preparation for trial. The court 
may, by local rule, appoint the place for and define the conditions 
under which such opportunity may be afforded counsel. 

(2) On application of a defendant addressed to the court or 
any Judge thereof, an order may issue that the federal magistrate 
make available a copy of the transc.ript, or of a portion ,thereof, 
.to def.ense counsel. Such order shall provide for prepayment of 
costs of such transcript by the defendant unless the defendant 
makes a sufficient affidavit that he is unable to payor to give se
curity therefor, in which case the expense shall be paid by the 
Director of the A.dministrative Office of the United States Courts 
from available appropriated funds. Counsel for the government 
may move also that a copy of the transcript, in whole or in part, 
be made available to it, for good cause shown, and an order may 
'be entered granting such motion in whole or in part, on appro
priate terms, except that the gover4IDent need not prepay costs 
nor furnish security therefor. . 

(As ·added Apr. 24, 1972, eff. Oct. 1,1972.) 

TITLE III. INDICTMENT AND INFORMATION 

Rule 6. The Grand Jury. 
(a) Su:arMONING GRAND JURIES. The court shall order one or more 

grand juries to be summoned .at such times as the public'interest re
quires. The grand jury shall consist of not less than 16 nor more 
than 23 members. The court shall direct that a sufficient number of 
legaIly qualified persons be summoned to meet this requirement. 

(b) OBJECTIONS TO GRAND JURY" AND TO GRAND JURORS. 
(1) Ohallenges. The attorney for the government or a de

fendant who has been held to answer in the district court may 
challenge the array of jurors Qn the ground that the grand jury 
was not selected, drawn or summoned in accordance with law, 
and may challenge an individual juror on the ground that the 
juror is not legally qualified. Challenges shall be made before 
the administration of the oath to the jurors and shall be tried 
by the court. 

(2) i1Iotion To Dismiss. A motion to dismiss the indictment 
may be based on objections to the array or on the lack of legal 
qualification of an individual juror, i£ not previously determined 
upon challenge. It shall be made in the manner prescribed in 28 
U.S.C. § 1867 ( e) and shall be granted under the conditions pre
scribed in that statute. An indictment shall not be dismissed on 
the ground that one or more members of the grand jury were not 
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legally qualified if it appears from the record kept pursuan~ to 
subdivislOn (c) of this rule that 12 or more j~rors, after ded:uct~ng 
the number not legally qualified, concurred m findmg the mdICt-
m~ . 

(c) FOREMAN AND DEPUTY FOREMAN. The court shall appo111t one 
of the jurors to be. foreman and another to be deputy foreD?-an. The 
foreman shall 'have power to administer oaths and a:ffirmatlOns a~d 
shall sign all indictments. He or another juror d~sIgI?ated by ¥m 
shall keep a record of the number of jurors conc~rrmg In .~he findmg 
of every indictm,ent and shall file the reco~d WIth the cle;'k of the 
court 'Ibut the record shan not be made publIc clxcept onoraer of the 
court: During the absence of the foreman, the deputy foreman shall 
act as foreman. 

(d) WHO MAY BE PRElSENT. Attorneys' for t4e government, the 
witness under examination, interpreters when needed and, for the 
purpose of taking the evidence,. a stenograph~r or ~p~rator 9f a record
ing device may be present whIle the grand Jury l~ In seSSIOn, bu~ no 
person other than the jurors may be present whIle the grand Jury 
is deliberating or voting. 
_ (e) SECREOY OF PROCEEDINGS AND DISCLOSURE: Discl.osure. of mat

ters occurring before the grand jury other than Its d~hberatlOns and 
the vote of any juror may 'be made ~ the !1ttorneys f~r the $overnment 
for use in the performance of theIr dutIes. Othel"W;se a JUFor, attor
ney, interpreter, st:enographer, oper~tor of a rec<;>rdmg deVIce, .01' any 
typist who transcrIbes r~orded testImony mt,ty dIsclose matters o'Coor
rin~ before the .grand JUry onl,y wh~ ~o, dIrected ~y the court pre
limmarlly to or 111 connectlOn WIth a JudICIal proceedmg or when p'er
mitt.ed by the court at the request of the defendant upon a showmg 
that grounds may exist for a motion to clis~iss the il1di~tme~lt be
cause of matters occurring before the grand Jury. N~ obhgatlOn of 
secrecy may be imposed upon ~ny person ex~ep~ III acc~rdance 
with this rule. rhe court may dIrect that an mdlCtl?ent sl~all be 
kept secret until the defendant is in custody or has grven ball, and 
in that event the clerk shall seal the indictment and no person shall 
disclose the finding of the indictment except when necessary for the 
issuance and execution of a warrant or summons. 

(f) FINDING AND RETURN OF INDICTD-IENT. An indictment may he 
found only upon the concurrence of 12 or 1nor6 jurors. The indict
ment shall be returned by the grand jury to a judge in open court. If 
the defendant is in cust.ody or has given bail and 12 ju.rors do not 
concur ill findinv.- 'Rll indictment., the foreman shaH so report to the 
court in writing forth with. . ' .' . 

(g) DISCHARGE ~<\ND EXCUSE. A grand Jury shall serve untIl dlS~ . 
charged by the court but no grand jury may serve more than 18 
months. The tenure and powers of a grand jury are n~t affected by 
the qegilllling 01' expiration Of a te~ of court. At. any hme for cause 
shown the court may excuse a Juror eIt!lertemporarlly or permt,tnently, 
and in the latter event the court may Impanel another person III place 
of the juror excused. 
(As amended, Feb. 28,1966, eff. July 1, 1966; Apr. 24~ 1972, eff. Oct. 1, 
1972.) 
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6 RULES OF ORIMINAL PROOEDURE 

Rule 7. 'rhe Indictment and the Information. 
(a) UBF) OF INDIOTMENT OR INFORMATION. An .offense which may 

be punishiBd by dea;th shall ~e prpsecuted by indIctment. An, offense 
which may be pU11lshed by ImprIsonment for a term exceedmg one 
year OJ; at h!Lrd 18:bor shall be prosecuted bY,indictmep.t or, if indict~ 
ment is waIved, It may be prosecuted by mformatIOn. Any other 
oft'ense may be prosecuted by indictment or by information .. An 
information may be filed without leave of court. , . 

(b )W AlVER OF INDICTMENT. An oft'ense ~hIch may be pumshed 
by imprisonment for a term exceeding one year or at hard labor may 
be prcisecuted by information if the defenda;llt, ,after he ~as ~een ad
vised of the nature of the charge and of hIS rIghts, waIves m open 
court prosecution by indictment. 

( c ) NATURE AND CONTEN~S. , " 
(1) In General. The mdlCtnidnt or. tihe mformatIOn s~all be a 

plain. concise and definite written statement of the essentIal facts 
constituting the offense charged. It sh~ll be signed by the attorney 
for the government. It need not contam a formal. commencement, 
a formal conclusion or any other matter. not necessary to such 
statement. Allegations made in one count may be incorporated 
by reference in another count. It may be alleged in a single count 
that the means by which the defendant committed the offense are 
unkn.own or that he committed it by one or·more specified means. 
The indictment or information shall sbtte for ea,ch count the offi
cial or customary citation of the statute, rule, regulation or other 
provision of law which the defendant is alleged therein to have 
violated. 

(2) Oriminal Forfeiture. When an offense charged may result 
in a criminal forfeiture, the indictment or the information shall 
allege the extent of the interest or property subject to forfeiture. 

(3) 'Harmless E'l"l'or. Error in the citation or its omission shall 
not be ground for dismissal of the indictment or information or 
for reversal of a conviction if the. error or omission did not mislead 
the defendant to his prejudice. 

(d) SURPLUSAGE. The court on motion of the defendant may strike 
surplusage from the indictment or information. 

(~) AMENDMENT OF INF.ORM~TION. The cOt;J.rt ma~ p~rmi,t all inf~~
matIon to be amended at any tIme before verdIct or finding If:no addI
tional or different offense is charged and if substantial rights of the 
defendant are not prejudiced. 

(f) BILL OF PARTICULARS. The court may direct the filing of a 
bill of particulars. A m.otion for a bill of particulars may be made 
before arraignment or within ten days after arraignment or at such 
later time as the court may permj.t. A bill of particulars'may be 
amended at any time subject to such conditions as justice requires. 
(As amended Feb. 28, 1966, eff.July 1, lU66; Apr. 24, 1972, eft'. 
Oc~. 1, 1972.) 

Rule 8. Joinder of Offenses and of Defendants. 
(a) JOINDER OF OFFENSES. Two or more offenses may be charged 

in the sa~t~e indictment or information in a separate count for each 
offense if the oft'enses charged, whether felonies or misdemeanors or 
both, are of the same or similar character or are based ~n the sam€! 
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RULES OF GRIJ.I.1INAL PROCEDURE, 7 

act or transaction or on two 01' more acts or transactions connected· 
together or constituting parts of a common scheme or plan. 

(b ) JOINDER OF DEFENDANTS. Two or more defendants may be 
charged in the same indictment or information if they are alleged to 
have participated ill the same act or transaction or in the same Reries 
of acts or transactions constituting an offense or offenses. Such defend
ants may be charged in one or more counts together or separately nnd 
all of the defendants need not be charged in each count. 

Rule 9. Warrant or Summons Upon Indictment or Information. 
(a) ISSUANOE. Upon the request of the attorney for the .goverI;tment 

tho court shall issue a warrant for each defendant named ln the mfor
mation, if it is s'upported hy oatlh, or in the indictment. The clerk 
shall issue a summons instead of a warrant upon the request of ~he 
attorney for the government or by direotion of the court. Upon lIke 
request or direction he shall ,issue more than one warrant or summons 
for the same defendant. He shall deliver the warrant or summons 
to the marshal or 'Other person authorized by law to execute or serve 
it. 1£a defendant fails ito appear in ,response to rtJhe summons, a war
rant shall issue. 

(b) FORM:. . '. 
(1) Wa'l"l'ant. The form .of the warFant shall be as pr.ovlded 

in Ruie 4 (b) (1) except othwt It shall :be signed,by the clerk, It shall 
descr~be the oft'ense charged in the ind~ctment or IDformatioll and 
it shaH command tha't the defendant ,be arrested and 'brought be
fore vhe couvt or, if the information or indiotment charges a 
minor offense, 'before a United States magistrate. The amount of 
bail may be fixed 'by the court and endorsed 011 the warrant. 

(2) Summon8. 'rhe summ'Ons shall be in tJhe same form as !bhe 
warrant except tha,t it shall summon the defendant to appear be
fore the court or, if tlie' :information or indictment charges a mi
nor offense, before 'a United Sta;tes magistrwte ata stated time and 
place. 

(c) EXEOUTION OR SERVICE; .AND RETURN. 
(1)' Ewecution 0')' Service. The warrant shall be executed or 

the summons served as provided in Rule 4 (c} (1), (2) and (3). 
A summons to a corporation shall be served by deliverlllg a copy 
to an' officer or to a managing or general agent or to any .other 
agent authorized by appointment or by law to receive servIce.'Of 
process and, if the agent is o~e authorized by: ~tatute ito receIve 
service and the statute so reqmres, by also mailmg a coPy to the 
corporation's last known ,<tdc1ress 'within the district or at ItS prin
cipal place of business elsewhere in the United States. The officer 
executing the ,varrant shall bri~lg the arrested ,person promptly 
betor£: the court or, before a Umted States maglstrate. 

(2) Return. The ofIice~ 10xecuting a wa:rrent sha.Il make return 
thereof to the COUl't or Umted States magIstrate. At the request 
of the attorney for the -government allY unexecuted warrant shall 
be returned and cancelled. On 'Or before the return day the person 
to whom a summons was delivered for service shall make r~turn 
thereof. At the request of the attorney for the government made 
at any time while the indictment or information is pending, a 'War-
rant returned unexecuted, and not cancelled or a summons I:Q-
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turned unserved or a duplicate thereof may be delivered by the 
clerk to the marshal or other authorized person for execution or 
servIce. 

(d) RE~rAND '1'0 UNITED STATES MAGISTRATE FOR TRIAL OF MINOR 
OFFENSES. If the information or indictmen1t charges a minor offens~ 
and the return is to a judge of the district court, the case may be 
remanded to a United States magistrate for further proceedings in 
accordance with the Rules of Procedure for the Trial of Minor Of
fenses Before United States Magistrates. 
(As amended Apr. 24, 1912, eff. Oct. 1, 19'72.) 

TITLE IV. ARRAIGNMENT, AND PREPARATION FOR 
TRIAL 

Rule 10. Arraignment. Arraignment shall be conducted in open 
court and shall consist of reading the indictment or information to 
the defendant or stating to him the substance of the charge and calling 
on him to plead thereto. He shall be given a, copy of the indictment 
or information before he is called upon to plead. 

Rule 11. Pleas. A defendant may plead not guilty, guilty or, with 
the consent of the COUT.'t, nolo contender'e. The court may refuse to 
accept a plea of guilty, and shall not accept such plea or a plea of nolo 
contendere without first addressing the defendant personally and 
determining that the plea is made voluntarily with understanding 
of the nature of the charge and the consequences of the plea. If a 
defendant refuses to plead or if the court refuses to accept a plea of 
guilty or if a defendant corporation fails to appear, the court shall 
enter a plea of not guilty. The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied that there is a factual bas!!:) 
for the ple,a. . . 
(As 'amended JJ'e;b. 28, 1966, eff. July 1, 1966.) 

Rule 12. Pleadings and Motions Before Trial; Defenses and 
Objections. 

( a) PLEADINGS AND MOTIONS. Pl eadings in criminal proceedings 
shall be the indictment and the information, and the pleas of not 
guilty, guilty and nolo contende?'e. All other pleas, and demurrers 
and motIons to quash are abolished, and defenses and objections raised 
before trial which heretofore could have been raised by one or more of 
them sllall be raised only by motion to dismiss or to grant appropriate 
relief, as provided in these rules. 

(b) THE J\lIOTION RAISING DEFENSES AND OBJECTIONS. . 
(1) Defenses and Objections Which ill ay Be Raised. Any de

fense or objection which is capable of determination without the 
trial of the general issue may be raised before trial by motion. 
, (2) Defenses and Objeotio'n8 Whioh l'rlust Be Raised. Defenses 
and objections based on defects in the instit.ution of the prosecu
tion 01' in the indictment or information. other than that it fails 
to show jurisdiction in the court or to charge an offense may be 
raised oaly by motion before trial. The motion shall include all 
such defenses and objections then ava/ilable to the defendant. 
Failure to present any such defense or objection as herein pro
vided constitutes a waiver thereof, but the court for cause shown 
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may QTant relief from the waiver. 'Lack of jurisdiction or the 
failu~ of the indictment or information to charge an offense shall 
be noticed by the court at any time during the pendency m~ the 
proceeding. 

(3) Time of Making Motion. The motion shall be made ~fo!e 
the plea is entered, but the court may perm~t it to be made wIthm 
a reasonable time thereafter. 

( 4 ) Hearing on M otwn. A motion beIore tria:I raising, de
fenses or objections shall be determ!ned b~for~ trIal unl~ the 
court orders that it be deferred for determmatIOn at the trIal of 
the gener~l issu~. An, issue of fact s?al~ be tried by a jury if a 
jury trial IS reqUIred under the Constltu~lOn or an act of Con~ress. 
All other issues of fact shall be determmed by the court WIth or 
without a jury or on affidavits or in such other manner as the 
court may direct., . . .., 

(5) Effect of Deterrnir,\ation. If a mO~lOn IS deterII~med ad
v&L'Sely to the defendant he shall be permItted to plead If he had 
not' previously pleaded. A plea previously ent~red s~all. sta~d. 
If the court grants a motion based on a defect m the. mst~tutlOn 
of the prosecution or in the indictmen.t or informatIOn, I~ may 
also order that the defendant be held in custody or that hIS ball 
be continued for a specified time pending the filing of a new 
indictment or information. Nothing in this rule sh~n be dee~ed 
to affect the provisions of any act of Congress relatmg to perIods 
of limitations. 

Rule 13. Trial Together of Indictments or Informations. The 
court may order two or more indictments or inforJ?ations?r both to be 
tried together if the offenses, and the defendants If there ~s more t~an 
one, could have been joined in a ~ingle indictm~nt or mformatlOn. 
The procedure shall be the same as If the prosecutIOn were under such 
single indictment or informatiqn. 

Rule 14. Relief From Prejudicial Joinder. If it appears that a 
defendant or the government is prejudiced by a joinder of C!ff.enses 
or of defendants in an indictment or information or by such, Jom?er 
for trial together, the court may order an election or separate trIals 
of counts grant a severance of defendants or provide whatever other 
relief ju~tice requires. In ruling on a motion by a defendant for 
severance the court may order the attorney for the government to 
deliver to the court for inspection in .came?'a any statemeI~ts or con
fessions made by the defendants wInch the government mtends to 
introduce in evidence at the trial. 
(As amended Feb. 28, 1966, eff. July 1, 1966.) 

'Rule 15. Depositions. 
, (a) WHEN 'TAKEN. If it appears that a pr:ospectiv,e witness 1!lay 

be unable to attend or prevented from at~en,d1l1g a trIal or hear1l1g, 
that his testir~lOny is material and. that It !S ~ecessary to take Ius 
deposition in order to prevent a fallur~ of Just~ce, the ~ourt at il;ny 
time after the filinO' of an indictment or mformatlOn may upon motIOn 
of a defendant a1~d notice to the parties order that his testimony 
be taken by deposition and that any designated books, papers, docu
ments or tangible objects, not privil~ged, ,be pr?duced at. the s.ame 
time and place. If a witness is commItted for faIlure to gIve ball to 
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appear to testify at a trial or hearing, the court on written motion 
of the witness and _ upon notice to the parties may direct that his 
deposition be 'taken. After the deposition has been subscribed the 
court may discharge the witness. 

(b) NOTICB OI!' TAKING. The party at whose instance a depositiOl} 
is to be taken shall give to every other party rtjasonable written notice 
or the time and place for taking the deposition. The notice shall 
state the name and address of each person to be examined. On motion 
or a party upon whor:;: the notice is served, the court for cause shown 
may extend or shorten the time. 

( c) DEFENDANT'S COUNSEL AND PAYMENT OF EXPENSES. If a de
fendant is wLthout counsel the cour,t shall advise him of his right 
and assign coul1sel to represent him unless the defendant elects to 
proceed' without counselor is able to obtain counsel. If it appears 
that a defendant at whose instance a deposition is to he taken cannot 
bear the expense thereof, the court may direct that the e:xpenses of 
travel and subsistence of the defendant's attorney for attendance at 
the examination shall 'be paid hy t~e government. In that event the 
marshal shall make payment accordmgly. 

(d) How TAKEN. A CLepositioll shall be taken in the manner pro
vided in civil actions. The court at the request of a defendant may 
direct that a deposition be taken on written interrogatories in the 
mailllel' provided in (':i.vi1 actions., . 

(e) USE. At the trial or upon any hearing, a part or all of a depo
sition, so far as otherwise admissible under the rules of evidence, 
may be used if it appears: That the witness is dead; or that the 
witness is out of the United States, unless it appears that the absence 
of the witness was procured by the party offering the deposition; or 
that the witness is unable to attend or testify because of sickness or 
infirmity; or that the party offering the deposition has been unable 
to procure the attendance of the witness by st;tbpoena. Any deposition 
may also be used by any party for the purpose of contradicting or 
impeaching the -testimony of the deponent as a witness. If, only a 
part of ~ d(:;;position is offered in evidence by a party, an adverse party 
may require him to offer all of it which is relevant to the part offered 
and any party may offer other parts. 

(f) OBJECTIONS TO ADlu:rssIBILITY. Objections to receiving in evi
dence a deposition or part thereof may be made as provided in civil 
actions. 

Rule 16. Discovery and Inspection. 
(a) DEFENDANT'S S'rATEMENTS; REPORTS OF EXAMINATIONS AND 

TF"sTs; DEFENDANT'S GRAND JURY TESTIMONY. Upon motion of a 
defen,dant the court ma;y order the ai, ttorney for the ~overnment to 
perffilt the defendant to ll1spect and copy or photograph any relevant 
(1) written or recorded statements or confessions made by the defend
ant, or copies thereof, within the 'possession, custody or 'control of 
the government, the existell,C!e of which is known, or by the E?xercise 
of due diligence may become known, to the att.orney for the govern
ment, (2) results or reports of physical or mental examinations, and of 
scientific tests or experiments made in connection with tl).e particular 
case, or copies thereof, within the possession, custody or control of 
the government, the existence of which is known, or by the exercise 
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of due diligence may become known, to the attorney for the govern
ment, 'and (3) recorded testimony of the defendant before a grand 
jury. 

,(b) OTHER BOOKS, P AllERS, DOOIDIENTS, TANGIBLE OBJEOTS OR 
PLACES. Upon motion of a defendant the COUl't may order the a.ttor
ney for the government to permit the defendant to inspect and eopy 
or photogl'aph books, papers, documents, tangible objects, buildings 
or places, or copies or poriions thereof,\ which are within the 
possession, custody or control of the government upon a showing of 
materiality to the preparation of his defense and that the request is 
reasona.ble. Except as provided in subdivision (.a) (2), this rule does 
not authorize the discovery or inspection of reports, mj,'!moranda, or 
other internal government doclUllents made by government agents in 
connection with the investigation or prosecution of the case, or of state
ments made by government witnesses or prospective government wit
nesses (other than the defendant) to agents of the government except 
as prOVIded 11118 U.S. C., § 3500. . 

(c) DISCOVERY BY THE GOVERNltIE'NT. If the cour:t grants relief 
sougl~t by the ,defendant under ~ubdivision (a) (2) or subdiv~~i~)l1 (~) 
of tIns rule, It may, upon motIOn of the government, condItIOn Its 
order by requiring that the defef!-daf!-t permit~he government to 
inspect and copy or photograph sClentIfic or medICal re'pOl~ts, books, 
papers, documents, tangible objects, or copies or portIOns thereof, 
which the defendant intends to . produce at the trial and which are 
within his possession, custody or control, upon 'a showing of mfLtel~i
·ality to the preparwtion of tlhe government's case and tha't .the request 
is reasonable. Except as to scientific or medical l'ljports, this subdi
vision -does not authorIze the discovery or ,inspection of reports, mem
oran.da, or other in!ternal 4efense d09umel~ts mad~ by t~e c~ef~ndant, 
or hlS attorneys or agents In connectIOll WIth the mvestlga'tlOll or de
fense of the case) or of statements made by the defendant, or by gov
ernment or defense witnesses, or by prospective government or defense 
wi!tnesses, to 11he defendant, 'his :agents or ·attorneys. 

(d) TIME, PLAOE AND MANNER OF DISCOVERY AND IN.SPEO'l'ION. An 
order of the cour:t granting relief under this rule shall specify the 
!time, place 'and manner of making the discovery and inspection per
mitJted and may prescribe su.ch terms and conditions as are just. 

( e) PROTECTIVE OF..DERS. Upon a sufficient showing the court may 
at any time order tha)t the discovery- or inspection be denied, re~ 
stricted or deferred, 'Or mak~ such other order as ~s appropriate. Upon 
motion by the government the court may perm1!t the government to 
make such showing, in w{hole or in part, in the form ofa written abate
ment to :be inspected by the COUI~t in camera. If the court enters an 
order granting relief following a showing in camera) 'the entire text 
of the government's strutement shan !be sealed and preserved in the 
records of the court to be made 3.va:ila'hle to ,the appellate court in the 
event. of an appeal by !the defeudant. 

(f) TIME OF :MOTIONS. A motio:n under this rule may be made. only 
within 10 days a:flterarraignment or rut such reasona'bI~ 'later time as 
the court may permit, 'I'he motion shall include all relief sought 
under this ru1e. A subsequent motion may be made only upon a show~ 
ingof cause why such motion wou1d be in ,the interest of jusbice. 
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(g) CONTINUING DUTY To DISCLOSE; FAILURE To CO:rrIPLY. If, subse

quent to compliH,nce with an order issued pursuant to this rule, and 
prior to or during trial, a party discovers additional material previous
ly requested or ordered which is subject to discovery or inspection 
tinder the rule, he shall promptly notify the other party or his at
torney or the court of the existence of the additional material. If at 
any tIme during the course of the proceedings it is brought to the atten
tion of the court that a party has failed to comply with this rule or with 
an order issued pursuant to this rule, the court may order such party 
to permit the discovery: or inspection of materials not previously dis
closed, grant a continuance, or prohibit the party from introducing ill 
evidence the material not disclosed, or it may enter such other order as 
it deems j usc under the circumstances. . 
(As amended Feb. 28, 1966, eif. July 1, 1966.) 

Rule 17. Subpoena. 
(a) FOR AT"rENDANCE OF WITNESSES; FORl\Ij ISSUANCE. A subpoena 

shall be issued by the clerk under the sen.! of the court. It shall state the 
name of the court and the title, if any, of the proceeding, and shall com
mand each person to whom it is directed to attend and ~ive testimony at 
the time and place specified therein. The clerk shall Issue a 'subpoena, 
signed and sealed but otherwise in blank to a party requestin~ it, who 
shall fill in the blanks before it is served. A subpoena shall be Issued by 
a United States magistrate in a proceeding before him, but it need not 
be under the seal of the coure. 

(b) DEFENDANTS UNABLE To PAY. The court shall order at any 
, time that a subpoena be issued for service on a named witness upon an' 

em 2Jarte application of a defendant upon a satisfactory showing that 
the defendant is financially unable to pay the fees of the witness and 
that the presence of the witness is necessary to an adequate defense. 
If the court orders the subpoena to be issued the costs incurred by the 
process and the fees of the witness so subpoenaed shall be paid in.the 
same manner in which similar costs and fees are paid in case of a 
witness subpoenaed in behalf of the government. 

-( c) FOR PRODUCTION OF DOCUl\rENTARY EVIDENCE AND q1i' OBJECTS. 
A subpoena may also command the person to whom it is directed to 
produce the books, papers, documents or other objects designated 
therein. The court on motion made promptly may quash or modify 
the subpoena if complianee would be unreasonable or oppressive. ~he 
court may direct that books, papers, documents or objects designated 
in the subpoena be produced before the court at a time prior to the 
trial or prior to the time when they are to be offered in evidence and 
may upon their production permit the books, papers, documents or 
objects or portions thereof to be inspected by the par,ties and their 
attorne:vs. 

( d) SERVICE. A subpoena may be served by the marshal, by his 
deputy or by any other person who iS,not a party and who is not less 
than 18 years of age. Service of a subpoena shall be made by deliver
ing a copy thereof to the person named and by tendering to him the 
fe~ for 1 day's attendance and the mileage allowed by law. Fees and 
mIleage need not be tendered to the witness upon service of a sub:. 
poena issued in behalf of the United States or an 'officer or agency 
thereof . 
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( e) PLACE OF SERVICE. 
(1) In United State8. A subpoena requiring the attendance of 

a witness at 1,L hearing or trial may be served at any place within 
the United States. 

(2) Abroad. A subpoena directed to a witness in a foreign 
country shall issue under the circumstances and in the manner 
and be served as provided in Title 28, U.S.C., § 1783. 

(f) FOR TAKING DEPOSITIONS; PLAOE OF EXAMINATION. 
(1) 188ua'lUJe. An order to take a deposition authorizes the 

issuance by the clerk of the court for the district in which the 
deposition is to be taken of subpoenas for the persons named or 
described therein. 

(2) Plaoe. A resident of the district in which the deposition is 
to be taken may be reguh'ed to attend an examination only in the 
county w ~lerein he resides or is employed or transacts his business 
in person. A non-resident of the distr~ct may be required to 
attend only in the county where he'is served with a subpoena 01' 
within 40 miles from the place of service or at such other place 
as is fixed by the court. 

(g) CONTEMPT. Failure by any person without adequate excuse to 
obey a subpoena served upon him may be deemed a contempt of the 
court from which the subpoena issued or of the court for the district 
in which it issued if it was issued by a United States magistrate. 
(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. '28, 1966, eff. 
July 1, 1966; Apr. 24, 1972, eff. Oct, 1, 1972.) 

RulE! 17.1. Pr.etrial Conference. At any time after the filing of 
the indictment 01' information the court upon motion of any party 
or upon its own motion may order one or more conferences to consider 
strch matters as will promote a fair and expeditious tria1. At the 
conclusion of a conference the court shall prepare and file a. memoran
dum of the matters agreed upon. No admissions made by the de
fendant or his attorney at the conference shall be used against the 
defendant' unless the admissions are reduced to writing alld signed 
by the defendant and his attorney. This rule sha.ll not be invoked 
in the case of a defendant who is not represented by counsel. 
(As added Feb. 28, 1966, eff. July 1, 1966.) 

TITLE V. VENUE 

Rule 18. Place of Prosecution and Trial. Exce:pt as otherwise per
mitted by stat.ute or by these rules, the prosecutlOll shall be had in 
a district in which the offens~ was committed. The court shall fix the 
place of trial within the district with clue regard to the cOllvenience 
of the defendant and the witnesses. 
(As amended Feb. 28, 1966, efr. July 1, 1966.) 

Rule 19. [Transfer Within the District.] Rescinded, ]"eb. 28, 
1966, efr. July 1, 1966. 

Rule 20. Transfer From the District for Plea and Sentence. 
( a ) INDICTJ\IEN'l' OR INFORl\:[A'l.'ION PENDING. A defendant arrested 

or held in a district other than that in which the indictment or infor
ma,.tion is pending against him may state in writing that he wishes 
to ~lead guilty or nolo oontendere, to waive trial in the district in 
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14 RULES OF ORIMINAL PROCEDURE 

which the indictment or information is pending and to consent to 
disposition of the case in the district in which he was a.rrested or is 
held, subject to -the approval of the United States attorney for each 
district. Upon receipt of the defendant's statement and of the writton 
approval of the United States attorneys, the. clerk of the court in 
which the indictment or information is pending shaH transmit the 
papers in the proceeding or certified copies thereof to the clerk of the 
court for the district in which the defendant is held and the prosecu
tion shall continue in that district. 

(b) INDICTMENT OR INFonr:.ATION NOT PENDING. A defendant ar
rested on a warrant issued upon a complaint in a district other than 
the district of arrest may state in writing that he wishes to plead 
guilty or nolo contendere, to waive trial in the district in which the 
warrant Wi/,S issued .and to consent to disposition of the. case in the 
district in which he was aI'l'ested, subject to the approval of the 
United States attorney for each district. Upon receipt of the defend
ant's. statement and of the written approval of the United States 
attorneys and upon the filing of an information or the return· of an 
indictment, the clerk of the court for the district in which the warrant 
was issued shall transmit the papers in the proceeding or certified 
copies thereof to the clerk of the court for the district -in which the 
defendant was arrested and the prosecution shall continue in that dis
trict. When the defendant is brought before the court to plead to an 
information filed in the district where the warrant was issued, he may 
at that time waive indictment as provided in Rule 7, and the prosecu
tion may continue ba~d upon the information originally filed. . 

( c) EFFECT OF NOT GUILTY PLEA. If after the proceeding has been 
transferred pursuant to subdivision (a) or (b) of this rule the defend
ant pleads not guilty, the clerk shall return the papers to the court in . 
which the prosecution was commenced and the proceeding shall be 
restored to the docket of that court .. The defendant's statement that 
he wishes to plead guilty or '[wZo contendere shall not be -ased against 
him. 

(d) JUVENILES. A juvenile (as defined in 18 U.S.C., § 5031) who is 
arrested or held in a district other than that in which he is alleged to 
have committed an act in violation of a law of the United States not 
punishable by death or life imprisonment may, after he has been 
advised by counsel and with the approval of the court and the United 
States attorney, consent to be proceeded against as a juvenih~ delin
quent in the district in which he is arrested or held. The consent 
shall be given 'in writing before the court ·but only after t,Ile court has 
apprised the juvenile of ~is rights, including the right to be returned 
to the district in which he is alleged to have committed the act, and 
of the consequences of such consent. , 

( e) SUl\fl\fONS. For the purpose of initiating a transfer under this 
rule a person who appears in response to a summons issued under 
Rule 4 shall be treated as if he had been arrested on a warrant in the 
district of O'uch appearance. 
(As amended Feb. 28\ 1966, eft'. July 1,1966.) 

Rule 21. Transfer From the District for Trial. 
(a) FOR PREJUDJ;CE IN THE DISTRICT. 'rhe court upon motion: of 

the defendant shall transfer the proceeding as to him to another 

D-26 

.---___________ ""'"""====--~~>=__~.T;~: 

(RULES OF CRIMIN.AL PROOED'URE 15 
dist!ict . whether or .not ~uch distdct is specified in the defendants 
motIOn If the court IS satIsfied that there exists in the district where 
the prosecution is p~nding so great a prejudice against the defendan:t 
that he cann?t obtam, ~ fair and impartial trial at any place fixed by 
law for holdmg court ill that district. 

. (b) TR.AN8FE~ IN OT!-IER CASES. ~or .the convenience of parties and 
Wltnesses, and In the mterest of JustIce, the court upon motion of 
the defen,dant may transfer the proceeding as ·to him or anyone or 
more of the counts .thereof to a.nother district. 

(c) PROCEEDINGS ON TRANSFER. When a transfer is ordered the 
~lerk shall transmit to the clerk of the COlllt to which the proceeding 
IS trit,n~ferred all: papers in the proceeding or duplicates thereof and 
any ball taken, and the prosecution shall continue in that district. 
(As amended Feb. 28, 1966, eft'. July 1, 1966.) 

Rule 22. T.im1e of Motion To Transfer. A motion to transfer under 
these rules may be made at or before 'arraignment or at such other time 
as the court or these rul~ may prescribe. 

TITLE VI. TRIAL 

Rule 23. Trial by Jury or by the Court. 
.(a) TRIAL BY JURY. Cases required to be tried by jury shall be so 

trIed unless the defendant waives a jury trial in writing wLth the 
approval of the court and the consent of the government. 

(b) JURY OF LESS THAN TWELVE. Juries shall be of 12 but at any 
time before verdict the parties may stipulate in wr1ting with the ap
proval of 'the court that the jury shall consist of any number less 
than 12. 
. (c) TRIAL WITHOUT A JURY. In a case tried without a jury the 
court shall make 'a general finding and shall in addition on request find 
the facts specially. If an opinion or memoran.dum of decision is filed, 
it will be sufficient if the findings of fact appear therein. 
(As amended Feb. 28, 1966, efr. July 1, 1966.) .' 

Rule 24. Trial Jurors. 
(a) EXAlIIN.ATION. The court may permit the defendtmt or his at

tor~ey and the attorney for the government to conduct the examina
tion of prospective jurors or may itself conduct the examination. In 
the latter evelLt the court shall permit the defendant or his attorney 
and the attorney for the government to supplement the examination 
by such further inquiry as it deems proper or shall itself submit to the 
prospective jurors such addit.ional questions by the parties or their 
attorneys as it deems proper. . 

(b) P1jlREMPTORY CHALLENGES. If the offense charged is punishable 
by death, each side is entitled to 20 peremptory challenges. If the 
offense charged is punishable by imprisonment for more than. one 
year, the government is entitled to 6 peremptory challenges and the 
defendant or defendants jointly to 10 peremptory challenges. If the 
offense charged is punishable by ~mprisonment for not more than one 
year or by fine or both, ench side is entitled to 3 peremptory challenges. 
If there IS more than one defendant, the court may allow the defend
ants additional peremptory challenges and permit them to be exercised 
separately or jointly .. 
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(c) ALTERNATE JUROHS. The court may direct that ~ot more than 
6 jurors in addition to the regula~ jury ~e called and .Impa~elled to 
sit as alternate jurors. ~Jternate Juro~ 1n the o~'der In ~~llch t~ey 
are called shaH replace Jurors who, prIor to.the tIme the J~ry_ re~Ires 
to consider its,verdic~, become or ar~ found to be unable or ~Isquahfie~ 
to perform their dutles. Alternate ~uror~ shall be drawn I~ the same 
manner shall have the same quahficatIOns, shall be subJect to the 
same e~amination and challenges, shall take the same oath and shall 
have the same functions, powers, facilities and privileges as the. reg
ular jurors. An alternate juror who does not replace a regular Juror 
shall be discharged after the jury retires t~ consi9-e,r its verdict. Each 
side is entitled to 1 peremptory challenge 1n addItIOn to those other
wise allowed by law if 1 or 2 alte:r;nate jurors are to be i:rr~.panelled,. 2 
peremptory challenges if 3 or 4 alterna.te jurors a;re to be Impanel~ed, 
and 3 peremptory challenges if 5 or 6 alternate Jurors are to be .Im
panelled. The additional peremptory challenges may be used agamst 
an alternate juror only, and the other peremptory challenges allowei{ 
by these rules may not be used against an alternate juror. 
(As amended Feb. 28, 1966, efr. July 1, 1966.) 

Rule: 25. Judge; Disability. 
: a.) DURING TRIAL. If by reason of death, sickness or o~her dis

ability the judge before. whom a jury ~rial has 00mmenc~d .IS u~able 
to plloceed with the trml, any, o~her Judge regular~~ s~ttmg.m or 
assiO'nedto the court, upon certlfymg .that he has famIlIarIzed hImself 
with the record of the trial, may proceed with and finish the trial. 

(b) AFTER VERDICT OR FINDING OF GUILT. If by reason of 'absence, 
death, sickness or other disability the judge before whom the defendant 
has been tried is unable to perform the duties to be performed by the 
court after a verdict or finding of guilt, any other judge. regular~y 
sitting hI' or assigned to the court ma.y perform those dutIes; but. 1f 
such other judge is satisfied that he caml'Ot perfurm those dutles 
because he did not preside at the trial or for any other reason, Jle may 
in his discretion grant a new trial. 
(As amended Feb. 28, 19.66, eff. July 1, 1966.) 

Rule 26. Evidence. In all triil,ls the testimony of witnesses shall be 
taken orally in open court, unless 'otherwise provided by an act of 
Congress or by these rules. The admissibility 'Of evidence and the 
competency and privileges of witnesses ~l:all be g?venled, exce}?'t 'yhen 
an act of Congress or these rules otherwlse prOVIde, .by the prInCIples 
of the common law -as they may be interpreted by the courts of the 
United St[ttes in the light of reason and experience. 

Rule 26.1. Determination of Foreign Law. A party who intends 
to ra:ise an issue concerning the law of a foreign country shaH give 
reasonabl~ written notice. The C?urt, iIi deterI?-iIiing .forei~l law, 
may conSIder any rel~vallt materml or source1 I~lcludll1~ teshm01~y, 
whether or not fHl'bmliJted by a party or -admISSIble unuer R~le ~6. 
The court's determination shall be treated as a ruling on a questIOn of 
law. 
(As amended Feb. 28, 1966, eff. July 1, 1966.) 

Rule 27. Proof of Official Record. An official record or an entry 
therein or the lack ·of such 'a record or entry m·ay be provr 1. in the 
sam.e manner as in civil actio]1~ 
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RULES OF CR~IN~L PROCEDU~ID 17 

Rule 28. Expert Witnesses and Interpreters. 
(a) EXPERT WITNESSES. The court may order the defendant or the 

government or Doth to show cause why expert witnesses should not 
be appointed, and may request the parties to submit nominations. 
The court may appoint any expert witnesses agreed upon by the 
p~rties,. and may appoint witnesses of its own selection. An expert 
WItness shall not be appointed by the court unless he consents to act. 
A witness so appointed shall be informed of his duties by the court in 
writing, a copy of which shall be filed with the clerk, or at a confer
ence in which the parties shall have opportunity to participate. A 
witness so appointed sh:111 advise the parties of his findings, if any, 
and I?ay therea.f~er be called to tes~ify. by the court or by any party. 
He snaIl be subJect to cross-exammabor. by each. party. The court 
may determine the reasonable compensation of such a witness and 
direct its payment out of such funds as may be provided by law. 
The parties also may call expert witnesses of their own selection. 

(b) INTERPRETERS. The court may appoint an interpreter of its 
own selection and may fix the reasonable compensation of such inter
preter. Such compensation shall be paid out of funds .provided by 
law or by the government, as the court may direct. 
(As amended Feb. 28, 1966, eff .• ruly 1, 1966.) 

Rule 29. Motion for Judgment of Acquittal. 
'(a) MOTION BEFORE SUBl\ITSSION TO JURY. Motions for directed ver

dict are abolished and motions for judgment of acquittal shall be 
used in their place. The court on motion of a defendant or of its own 
motion shall order the entry of judgment of acquittal of one or more 
offenses charged in the indictment or inform9,tion after the evidence on 
either side is closed if the evidence is insufficient to sustain a conviction 
of such offense or offenses. If a defendant's motion for judgment of 
acquittal at the close of the evidence offered by the government is not 
granted, the defendant may offer evidence without having reserved 
the right. . 

. (b) RESERVATION OF DECISION, ON MOTION. If a motion for judg
ment of acquittal is made at the close of all the evidence, the court may 
reserve deCIsion on the motion, submit the case to the jury and decide 
the motion either before the jury returns a ver·dict or after it returns 
a verdict {JI guilty or is discharged without having returned a verdict. 

( c) . MOTION AFTER DISCHAUGE OF JURY. If the jury returns a verdict . 
of guilty or is discharged without having returned a verdict, a motion 
ror judgment of acquittal may be made or. renewed within 7 days 
after the jury is discharged or within such further time as the court 
may fix during the 7 -day period. If a verdict of guilty is returned 
the court may on such motion set. aside the verdict and enter judgment 
of acquittal. If no verdict is returned the court may enter Judgment 
of acquittal. It shall not be necessary to the making of such H, motion 
that a similar motion has been made prior to the submission of the 
case to the jury. 
(As amended Feb. 28, 1966, eff. July 1, 1966. ) 

Rule 30. Instructions. At the close of the evidence or at such 
earlier time during the trial as tlie court reasonably directs, any party 
may. file written requests that the court instruct the jury on the law as 
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18 RULES OF ORIMINAL PROOEDURE 

set forth in the requests. At the same time copies o~ such requests 
shall be furnished to adverse parties. '.rhe c(;>urt shall. mform cOlmsel 
of its proposed action upon thc requests. prIOr to theIr arguments to 
the jury, but the court shall instruct the Jury after ~he argumen~ are 
completed. No party may assign as error any portlOn of .the cha:rge 
or om.ission therefrom unless he objects thel'eto before th~ JUry re~lres 
to consider its verdict stating distinctly the matter to whl~h he obJects 
and the grounds of his object~on. 0'fPort~nity sh~ll be given to make 
the objection out of the hearll:g 0 the Jury, and, on request of any 
party, out of the presence of the Jury. 
(As amended Feb. 28, 1966, eff. July 1, 1966. ) 

Rule 31. Verdict. _ 
( a) RETURN. The verdict shall be unanimous. It shall be returned 

by the jury to the judge in open court. 
(b) SEVERAL DEFENDANTS. If there are two or more defen~ant$, 

the jury at _ any time during its de1ibp.rations may return a verd..Ict or 
verdicts with respect to a defendant or defendants as to whom It has 
agreed j if the jury cannot agree with respe~t to' al~, the d~fendaiI1t or 
defendants as to whom it goes not agree may be tned agam. 

(c) . CONVIOTION O'F LESS OFFENSE. The defendant maybe found 
guilty of an offense necessarily included in the offense charged or of 
an attempt to commit either the Off~ll5e charged Dr an offense neces-
sarily included therein if the att-em:pt l~ an offense., . . 

(d) POLL O'F JURY. When a verlCt IS returned and before It IS re
corded the jury shall 00 polled at the, request ?f any pa~y or upDn 
the court's own motion, If 11;pon the poll ,there IS not unaml!l0us <:on
currence the jury may be dIrected to retIre for-further delIberatIOns 
or may ~e discharged. . . . 

(e) CRIMINAL FORFEITURE. If th~ indi~tment 0t: t~e mform.atI<?,n 
alleges that an interest Dr property IS subject to crnnmal !Drfe1ture, 
a special ver?-ict shallJ! b~ retu!ned as to the ext.ent of the mterest or 
property subJect to for-Le1ture, If any, 
(As amended Apr. 24, 1972, eff. Oct. 1, 1972.) 

VII. JUDGMENT 

Rule 32. Sentence and Judgment. 
( a) SEN'l'ENOE. - . d' th t 

(1) Imposition of Sente'lVJe. Sentence shan be Impose WI. ou 
unreasonable delay. Pending sentenc~ the cou~ may. commIt the 
defendant or continue or alter the ball. Before Imposmg sentence 
the court shall afford counsel an opportunity to speak on behalf of 
the defendant 'and shall address the defendant personally and ask 
him if he wishes to' make a statement in his own behalf and to 
present any information in mitigation of pun~shmel}t. 

(2) Notification of Right To Appeal. After Imp~smg sentence 
'in a case which has gone to tdal on a plea of not gUIlty, the c~n.}.rt 
shall advise the defendant of his right to appeal and of the rIght 
of a person who is una'b'le to pay the cost of an ap~eal to apply for 
leave to' appeal in forma paupe'lis. If the defend~nt so requests, 

the clerk of t.he court shall prepare and file forthWIth a notIce of 
appeal on behalf of the defendant. 
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RULES OF cmWIN.AL PROOEDURE> 19 
(b) JUDGMENT. 

(1) In Genercil. A judgment of conviction shall set forth the 
plea; the verdict or fiildings, and the -adjudication and sentence. 
If the defendant is found not guilty or for any other reason 'is 
entitled to be discharged, judgment shall be entered accordingly. 
The judgment shall be signed by the judge and entered by the 
clerk. 

(2) Orimi"fcilli'o'}·fei~ur.e. -When ~ verdict ~ontains a findJng of 
property ~ubJectto a crlmmal forfeIture, the Judgment of crImma.l 
forfeiture shall authorize the Attorney General to seize the in
terest 'Or property subject to forfeiture, fixing such terms and 
conditions as the court shall deem proper. 

(c) PRESENTENOE INVESTIGATION. 
(1) When Made, The probation service of the court shall 

make a presentence investigation and report to the court before 
the imposition of sentence or the granting of probation unless the 
court otherwise directs. The report shall not be submitted to 
the court or its contents disclosed to anyone unless the defendant 
has pleaded guilty or has been found guilty. 

(2) Report. The report of the presentence inve-.stigation.shall 
contain any prior criminal record of the defendant and such in
formatiO'n about his characteristics, his financial condition and 
the circumstances affecting his behavior as may be helpful i~ im
posing sentence or in granting probation or in the correctional 
treatment of the defendant, and such other information as may be 
required by the court. The court before imposing sentence 
may disclose to the defendant or his counsel all or part of the 
material contained in the report of the presentence investigation 
and afford an opportunity to the defendant or his counsel to 
comment thereon. Any I;l1aterial disclosed to the defendant or 
his counsel shall also be. disclosed to the attorney for the govern
ment. 

-( d)W ITHDRA WAL -OF PLEA -OF GUILTY. A motion to withdraw a 
plead of guilty of nolo contendere may be made only :before sentence is 
imposed or imposition of sentence is 'suspended; but to correct mani
fest injustice the CO'-qrt after sentence may set aside the judgment of 
conviction and permit the defendant to withdraw his plea. 

(e) PROBATION. After conviction of an offense not punishable by 
death -or by life imprisonment, the defendant may be placed O'n 
probation as provided by law. . 

(f) REVOCATION OF PROBATION. The court shall not revoke pro
batiOlf except after a hearing at which the defendant shall be present 
and apprised of the gr~mnds on 'yhich s~ch action is pro.posed. The 
defendant may be admItted to ball pendmg such hearing. 
(As amended Feb. 28, 1966, e.:ff. JUly 1, 1966; Apr. 24, 1972, .eff. Oct. 1, 
1972.) _ 

Rule 33. New Trial. The court on motion of a defendant may 
grant a new trial to him if required in the interest of justic~. If trial 
was by the court without a jury the court on Illotion of a defendant 
for a, new trial may vacate the judgment if entered, take g,dditional 
testimony and direct the entry ,of H, new judgment. A motion for 
a new trial based on the grOlmd of newly discovered evideilce may 
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20 RULES OF ORIMINAL PROOEDURE 

be made only before or within two years a,fter fin~l judgment, but if 
an appeal is pendin~ the court may grant the motl{)n onTy on rem.and 
of the case. A motIon for a new trj~l based <:)11 any o~her gr.o?n~s 
shall be made. within 7 days after verdIct or ~ndmg of guIlty 01:' Wlthm 
such further time as the court may fix durmg the 7 -day perIod. _ 
(As amended Feb. 28, 1966, eft', July 1, 1966.) 

Rule 34. Arrest of Judgment. The court on l?-otion o~ a defendant 
shall arrest judgment if the indict~nent ~r ~nf?r.r;natlOn does not 
charge an offense or if the court was wIthout JurIs<hctJ,on of the !>ff~nse 
charged. The motioll in. arrest of judgment shall be ma~e wltllIn 7 
days after verdict or finding of guIlty, or after plea of gmlty or 11fJlo 
contende1'e, or within snch further tIme as the court may fix durm.g 
the 7-day period. , 
(As amended Feb. 28,1966, eff. ,July 1, 1966.) 

Rule 35. Correction or Reduction of Sentence. The court may 
correct an illegal sentence at any time and m{1Y correct R: sentence 
imposed in an Illegal ma,nner within the time provided hereI,n ~or the 
reduction of sentence. The court may reduce ~ St1ntence wIthm ~20 
days after the sentence is imposed, or within 1'20 days aft<;r recelpt 
by the eourt of a mandate iss~e~ u.pon aflil'lnanc€', of trhe Judgmen~ 
or dismissal of the appeal, or WltlUll 120 ~ays aft~l' entry of any order 
or judgment of the Supreme Court denYIJ?-g.revIe\~ of, or haVIng the 
effect of upholding, a jud.gmeI~t of convlctl?n. Tlle co~rt may also 
reduce a sentence upon revocation of prlYbatlOll as provIded by law. 
(As amended Feb. 28, 1966, eff. July 1, 1966.) 

Rule 36. Clerical Mistakes. Clerical mi~takes in judgm~n~, orders 
'or other parts <;>f .the record and errors III the record "arlSll~g from 
oversight or omISSIon may be corrected by the court at any tIme and 
after such notice$ if any, as the court orders. 

[TiTLE VIII. APPEAL] 
(Abrogated De~c. 4, 1967, eff. July 1, 1968) 

[Rule 37. Taking Appeal; and Petition for Writ of Cel'iiorari.] 
(Abrogated Dec. 4, 1967, eff. July 1, 1968.) 

Rule 38. Stay of Execution, and Relief Pending Review. 
(a) STAY OF EXEO'UTION. <" 

(1) Death. A. sentence of death shall be s'IJayed If,an appealls 

taken. . .' 1 11 be ta eel .' (2) ImprbJonmen't. A sentence of Impl'1!IDnment Sll(;i .. u. .• s y. 
if an appe.rJfl is taken and tJhe defendant IS t;eleased pendll1~ dls
position {">if appeaH. pursuant to Rule 9 (b) of the Federal Rules of 
Appelaate Procedure. If not st-ayed, the court m~y recoIl1?Iend to 
the Attorney General that tlhe defendant be 'retall1oo at~ or trans
ferreo. to, a place of confinement near the pl.are of trIal or the 
place where his appeal is to be heard, ~or. a perIod reaso~ably ne<;
es8rt,ry to permit the defendant to aSSIst 111 the preparatIOn of hIS 
ap~al to the oourt of appeals. . 

(3) Fine. A sentence to pay a fin~ 'Or. a fine and costs, If an appeal 
is taken, may be stayed by the dIstrlot court or .by tlhe court of 
appeals upon such terms as the court deems proper. The court may 
require the defendant pending appeal to depoSIt th~ W'11O'1e or any 
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RULES OF CRIMINtAL PROCEDURE 21 
part of tlhe fine and costs in the registry of tihe district court or to 
gi ve bond for the payment thereof, or to submit to an exal11i~atioll 
of assets, and it may make any appropriate order to restl'ain the 
defundan1..i :£rom dissi patiI~ his assets. 

(4) Probation. An order placing the defendant on probation 
may be stayed if' an appeal is taken. If not stayed, the court shan 
specify when the term of probation shall commence. If the' order 
is stayed the court shall fix the terms of the stay. 

[(b) BAIL.] (Abrogated) 
[ ( c) ,ApPLICATION FOR RELIEF PENDING REVIEW.] (Abrogated) 

(As amended Dec. 27,1948, eff. Jan. 1,1949; Feb. 28, 1966, eft July 1, 
1966; Dec. 4, 1967, eft JUly 1, 1968; Apr. 24, 1972, eff. Oct. 1, 1972.) 

[Rule 39. Supervision of Appeal.] (Abrogated Dec. 4, 1967, efr. 
July 1, 1968.) 

TITLE IX. SUPPLEMENTARY AND SPECIAl" 
PROCEEDINGS 

Rule 40. Commitment to Another District; Removal. 
(a~ ARREST IN NEARBY DISTRICT. If a person is arrested on a war

rant Issued upon a complaint in a district other than the district of 
the.arr~st'but in the same state, or on a warrant issued upon a com
plamt 111 another state but at a pI lice less than 100 miles from the 
place of- arrest, or without a warrant for an offense committed in 
another district in the same state or ill another state but at a place 
le~s than 100 miles from the place of the arrest, he shall be taken 
WIthout unnecessary delay before the nearest available federal magis
trate; pi'eliminary proceedings shall be conducted in accordance with 
Rules 5 and 5.1; and if held to answer, he shall be held to answer 
to t?e district court for the district in which the prosecution is pending, 
or If the arrest was without a warrant, for the district in which tlie 
offense was committed. If such an arrest is made on a warrant issued on 
an indictment or information, the person arrested shall be taken before 
the district court in which the prosecution is pending or, for the pur
pose of admission to bail, before a federal magistrate in the district 
of the arrest in acCOrdaI).ce with provisions of Rule 9 (c) (1). 

(ob) ARREST IN DISTANT DISTRICT. 
(1) Appearance Before Federalllfagistrate. If a person is ar

rested upon a warrant issued in another state at a place 100 
miles or more from the place of arrest, or without n, warrant for 
an offense committed in another state at a place 100 miles or more 
from the place of arrest, he shall be taken ,yithout unnecessary 
delay before the nearest available federal magistrate in the dis-
trict in which the arrest was made. . 

(2) Statement by Fede'ralll:lagz'strate. The federal magistrate 
shall inform the defendant of the rights specified in Rule 5 ( c ) , 
of his right to have a hearing or to waive a hearing by signing a 
waiver before the federal magistrate, of the provisions of Rule 20, 
and shall authorize his release under the terms provided for by 
these rules and by 18 U.S.C. § 3146 and § 3148. 

(3) Hearing; Warrant of Removal 01' Discharge. The defen
dant shall not be called upon to plead. If the defendant waives 
hea!ing, a judge of the United States shall issue a warrant of re-
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moval to the district where the prosecution is pending. If the de
fendant does not waive hearing, the federal ma.gistrate sh~ll he!1l' 
the evidence. At the hearing the defendant may ~r~~examme WIt
nesses aO"ainst him and may introduce evidence III hIS own behalf. 
If a United States magistrat~ he,ars tJ:e evidence he s?-all report 
his findings and recommen.datl'ons to a Judge of t~e Umted States. 
If it appears from the United St~tes ma~lstrate s. report or from 
the evidence adduced before the Judge of the Umted States that 
Rufficient ground has been s,hown for orderin~ the removal of t~e 
defendant, the judge sha~lls~ue a w~rmnt of re~oval to the d~s
trict where the prosecutIon IS pendmg. OtherWIse he shall ~lS
charge the defendant. T~lere ~s "sufficient grounds" for orderlllg 
removal under the followmg CIrcumstances: 

(A) If the prosecutIOll is by indictment, ~ warrant of re
moval shall issue upon production of a certlfiec~ copy of th~ 
indictment (md upon proof that the defendant IS the person 
named in the indictment. 

(B) If the prosecution. is by informaMon or ?~mplaint) a 
warrant of removal shalllssue upon the productIOn of a cer
tified copy of the information or ~omplaint and u1?on pro~f 
that there is probable cause to belIeve that the defendant IS 
guilty of the offense charged. 

(C) If a person is arrested without ~ warrant, the h~ar
ing may be continued for a reasonwble tIme, upon a showmg 
of probable cause to believe that he is guilty of th~ offense 
charged; but he may Il;ot he re~o,:,ed !18 her:elll prOVIded m:
less a warrant issued III the dIstrIct m whIch the offense IS 
alleged to have been committed is p're~ented. 

(4) Bail. If a warrant of removal I~ Issued,. th~ d~fend~nt 
shall be admitted to bail for appearance III the ~IstrlCt In whIch 
the p'rosecution is pending under the terms prOVIded for by th~e 
rules and by 18 U.S.C. § 3146 and § 31~8. Aft~r a d~fendan~ IS 
held for removal or is discharged~ the papers In the proc~dI~g 
and any ba~l taken shall be. tra~lsmItt~d to the clerk of the dIstrIct 
court in which the prosecutIon IS pending. . 

(5) AuthO'lityof United States Magi8t'J'ate. When auth?rIzed 
by a rule of the district court, adop.ted in acco~dance WIth 28 
U.S.C. § 636(h), a United States magIstrate may Issue a warrant 
of removal under subdivision (b) (3) o~ this rule. 

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, elf. Oct. 
1,1972.) 

Rule 41. Seal'ch and Seizure~ 
(a) AUTHORITY '1;'0 ISSUE WARRANT. A ~earch war~ant authorized 

by this rule may be Issued by a federal magIstrate ?r a Judge of a state 
within the district wherein the 'property sought IS located, upon re
quest of a federal law enforcement officer or an attorney for the 
government. -

(b) PROl?ERTY 'VHICH M.<\y BE SEIZED WITH A WARRA~T. A war
rant may be issued under this rple to search fo~ ~nd seIze aI~y .(1) 
property that constitutes evidence <;>f the C?mmiSSIOn, of a crIm:lI~al 
offense; or (2) contraband, the frUIts of. crIme·, OF thmgs otherWIse 
criminally possessed; or (3) property deSIgned or mtended for use or 
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which is or has been used as the means of committing a criminal 
offense. 

( c) ISSUANOE AND CONTENTS. A warrant shall issue only on an 
affida vi't or affidavits sworn to before the federal magistrate or stwte 
judge and establishing the grounds for issuing the warrant. If 'the 
federal magistrate or strute judge is satisfied that ~rounds for theap
plication ex.isli or that tbhere is probaJbl~ <:3!use to belIeve that they eldst, 
he shall issue -a warrant identifying the property and naming or de
scrihing the person or place to Ibe searched. The finding of probable 
cau,se may 'be based upon hearsay evidnnce in wh~le or in part. Before 
rulIng on ,a request for a walTant the .federal maglstrate or st:ate judge 
may reqUlre the 'affian1t to 'appear personally and may examme undei', 
oa;th the affiant and 'any witnesses he may produce, provided that such 
proceeding shall he taken down by 'a court reporter or recording equip
ment and made part of the affidavit. l'he warrant shall be directed to 
a civil officer of the United Stilites authorized to enforce or assist in 
enforcing any law thereof or to a person so authorized by ttJhe Presi
dent of the United States. H shall command the officer to search, 
within a specified period of time not to ex'ceed 10 days, the person 
or place named for the property specified. The warrant shall be 
served in the daJtime, unless the issuing authority, by appropriate 
provision in the warrant, and for reasonable c&.use shown, authorizes 
its execution at times other than daytime. l!t shall designate a federai 
magistrate to whom it sha'llibe returned, 

(d) EXEOUTION AND R~!;TURN WITH INVENTORY. The officer taking 
propevty under the warrant shall give to the person from 'w'hom or 
from whose premises' the propeI'ty was taken a copy of the warrant 
and a receipt for the property 'oaken or shall lea ve the copy and receipt 
at the place from which the prope1.~by was -taken. The return shall be 
made promptly 'and shall 'be accompanied by'a written inventory of 
any property taken. The inventory shall1be made in the presence of 
the applicant for the warrant ;and the person from whose possession 
or premises tJhe property was taken, if they are present, or in the pres
ence of at least one credible person ather than the applicant for the 
warrant or the person from whose possession or premises the prop
erty was taken, and shall 'be verified 'by the officer. The £ederai mag
istra;te shall upon request deliver a copy of the inventory to the person 
from w'J~om or from whose premises 'iJhe property was taken and to 
the apphcant for the warrant. . 

( e) MOTION FOR RETURN OF PROPERTY. A person aggrieved by an 
unlawful search and seizure may move the district court for the district 
in which the property was seized for the return of the property on the 
ground that he is entitled to lawful possession of the property which 
was illegally seized. The judge· shall receive evidence on 'any issue of 
fact necessary to the decision of the motion: If the motion is gran~d 
the property shall be restored und it shall not be admissible in evidence 
at any hearing or trial. If a motion for return of property is made OI
comes on fo1.' hearing in the district of trial after an indictment or 
information is filed, it shall be treated also as a motion to suppress 
under Rule 12. 

(f) J\lIoTION To SUPPRESS. A motion te suppress evidence may be 
made ill the court of the district o~ trial as provided in Ru1e 12. 
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(g) R.ETURN OF PAPERS TO CLERK. The federal magistrate before 
whom the warrant is returned shall attach to t.he warrant a copy of 
the return, inventory and all other pap~rs ~n connection there:vitJ;1. a~d 
shall file them with the clerk of the dIstrIct court for the dIstrIct 111 

which the property wasseized. 
(h) SCOPE AND DEFINITION. This rule does not modifY, nny act, in

consistent with it, regulating se~rch, seizure and t~e Issual~ce and 
execution of search warrants III CIrcumstances for whIch speCIal pro
vision is made. The term "property" is used in this rule to include 
documents, books, papers &nd any other tangible objects. The term 
"daytime" is used in this rule to mean the hours from 6 :00 a.m. to 
10 :00 p.m. according to local time. The phrase "federal law enforce
ment officer" is used in this rule to mean any government agent, other 
than an attorney for the government u;s ~efined in Rul~ 54,(c)" who 
is engaged in the enforcen;ent of the crimmal Ia ws and IS withm any 
category of officers authorIzed by the Attorney General to request the 
issuance of a search warrant. 
(As amended Doc. 27, 1948, efr. Oct. 20, 1949; Apr. 9,1956, eff. July 8, 
1956; A Pl'. 24, 1972, eff. Oct. 1, 1972.) 

Rule 42. Criminal Contempt. 
(a) SUMMARY DrSPOSI'l'lON. A criminal contempt may be punished 

summarily if the judge certifies that he saw or heard. the conduct 
constituting the contempt and that it was committed I~ the actual 
presence of the court. The order of contempt shall reCIte the facts 
and shall be signed by the judge and entered of record. 

(b) DISPOSITION UPON NOTICE AND HEARING. A criminal contempt 
except as provided in subdivision (a 2 of !his rule shall be l?rosec~ted 
on notice. The notice sl1'n'}l state the tIme and place of hearmg, 
allowinO"·a reasonable time for the preparation of the defense, and 
shall sbtte the essenti'al facts constituting the criminal contempt 
charged and describe it as sucll. The notice shall be given orally by 
the judge in open court in the presence of the defendant or, ~n applI
cation of the United States attorney or .of an attorney appomted by 
the court for that purpose, by an order to show cause or an order o~e 
arrest. The defendant is entitled to a trial by jury in any case in 
,,,hich an act of Congress so provides. He is entitled to ~dmission ,to 
bail as provided ill these rules. If the contempt charged mvolves (11s
respect to or Griticism of a judge, that judge is. disqualified from 
presiding itt the trial or hearing: except with the defendant's cons~nt. 
Upon a verdict or finding of guilt the court shall enter an order fixmg· 
the punishment. . 

TITLE X. GENERAL PROVISIONS 

Rule 43. Presence of the Defendant. The de;fendant shall be 
present a.t the arraignment, at every stage of the trial including ~he 
impal1eling of the jury and the return of the verdict, and at the Im
position of sentence, except as ot.herwise provided by these rules. In 
prosecutions for offenses not punishable by death, the defendant's vol
untal'Y absencea.fter th\~ trial has been commenced in his presence 
shall ilOt preyent continuing the trial to and including the return pf 
the verdict. A corporation may appeal' by counsel for all purposes. 
In prosecutions for offenses punishable by fine or by imprisonment 
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for not more than one year or both, the cOtj.rt, with the written con
S~ll't of the defend!1nt, may permit arraignment, plea, trial and imposi
tIon ,of senten~e III the defendant's aosence. The defendant's ')res-
ence IS not reqUIred at a reduction of sentence under Rule 35. .I; 

Rule 44. Right to and Assignment of CQunseI. 
~a) ~IGHT TO A~s~~NED CO~NSEL. _Every defendant who is unable 

to obt!1In oounsel sllt,II be entItled to have couns~l assi~ed to repre
sent Inm at every stage ?f the proceedings from his initIal appeamnce 
be~re the federa} maglstrate or the court through appeal unless he 
waIves such appoIntment. ' , 
, (b) ASSIGNl\IE,NT PR90~~URE. The procedures for implementincr 

the rIght set o,ut III subdIVISl?n (a) shall be t.ihose provided by law an3 
by looal rules of court estabhshed pursuant 'thereto. . 
(As amended Feb. 28, 1966, eff. JUly 1 1966' Apr 94 19~(n eff Oct 1 1972.) , , . OJ, "', . ., 

Rule 45. Time. 
. . (a) COl\IPUTA'l'ION. In, computin~ any peri'Od 'Of time bhe da 'Of 
the act or ~vent ~rom wInch -the desIgnated period of time beghTs to 
l'un shal~ not be mcluded. The last day of the period so com uted 
~hall 1;>e Included, unless it is a Saturday, a Sunday or a legal holiday 
In wInch event the period runs until the end of thd next day which i~ 
not a t?bturday, a Sund~y, or a legal holiday. When 'a 'period of time 
~rescrI ed or allowed ~s less than 7 days, inte~mediate Saturdays, 
'A undays ,and legal holIdays shall be excluded 111 the computation. 

s us~d In ,thes~ I'ulas, "legal holiday" includes New Year's Day 
1Vaslllngton s BIrthday, Memorial Day, Independence Day I..fabo~ 
Day, Columbus Day, Vetel'~I~S Day, Thanksgiving Day, C~ristmas 
Day, and any 'Other dt1;y ap~0l1lted as a holiday by the President or 
the C?ngress of the Umtedi;::;tates, or bv the state in which the district 
court IS held. . J , 

(b) ~'NI;ARGEMENT. When an act is required or allowed to be done 
. a,t or, w~thl1l. a sp~cifi~d ti~e, the court for cause shown may at an 
tIm~ III ItS dlscr~tl()n \ 1) WIth or without motion or notice. order th~ 
pel'!o~ enl.ar:ged If requ~ therefor is made before t.he expirtttioll of the 
perlO orIgmapy prescrIbed 'Or as extended by a previous orde'" or 
(2) l~pon motIOn made after the expiration of the specified pe~iod 
permIt the act to be done if the failure to act was the result of excus
abl~ neglect; but the court may no~ extend the time for takinO"any 

talctlOn ldl~t~eI' Rules 2.9, 33, 34, and 35, except to the extent and ~nder 
1e COIl 1 Ions stated In them. 

(c) [UN AFFEC'l'ED BY EXPIRATION OF TERM.] Rescinded, February 
28,1966. 

(d) FOR MOTIONS; AFFIDAVITS. A written motion, other than one 
bvluch may be heard ea: pa'l'te, and notice of the hearinO" thereof shall 
, e senred not l~~r than 5 ?ays before the time specified for the hear-
11lg unless a dIfferent perIOd is fixed by rule or order of the court 
For cause Sh?Wl~ such an order may be made on ew parte application: 
"y,hen a motI,on IS supporte~ by affida,:,it, the affidavit shall be served 
"Ith the motIoll; and ?pposmg affida:vlts may be served not less than 
1 day be~~re the heaI'll1g unless the court permits them to be served 
at~ later lInne. 

D-37 



~ )' 

'j, < 

1 

,'"OJ 

, i: 

I , 

, . \. ., 

\. ,I 

.< 
\\ ' 

:\~(' : 

26 RULES OF CRIMINAL PROCEDURE 

( e) ADDITIONAL TIME. Al'TER SERVICE BY ;M'~IL. Wheneyer a p~rty 
has the right or is reqUIred to do an act wItllln a prescrIbed peu.od 
after the service of a notice or other paper upon hIm and the nobce 
or other paper is served upon him by mail, 3 days shall be added to 
the prescribed period. ~ 
(As amended Feb. 28, 1966, elf. JUly 1, 1966; Dec. 4, 1967, elf. July 1, 
1968; Mar. 1, 1911, elf. July 1, 1971.) 

Rule 46.· Release From Custody. 
(-a) RELEASE PRIOR TO TRIAL. Eligibility for release pdor to trial 

shall be in accordance with 18 U.S.C. § 3146, § 3148, or § 3149. 
(b) RELEASE DURING TRIAL. A person released before trjal. s~all 

continue on release during trial under the same terms. and condItlOlls 
as were previously imposed unless the court determmes that other 
terms and conditions or termination of release are necess!l~ry to assure 
his presence during the tria1 or to assure that his conduct will not 
obstruct the orderly and expeditious progress of the trial. 

( c) PENDING SENTENCE AND ;N O'rWE . OF ApPEAL. EligibiliPy ~or re
lease pending sentence ~r pend~ng notIce of appeal or .expIratIOn of 
the time allowed for :filmg notIce of appeal, shall be m accordance 
with 18 U.S.C. § 3148. The burden of establishing that the defend3:11t 
will not flee or pose a danger to any other person or to the commumty 
rests with the defendant. 

( d) JUSTIFICATION OF SURETll!S, Every surety, ~xcept a corporat:e. 
surety which is approved as I?ro':Ided by law,.shall JustIfy by afficla:nt 
and may be reqUIred to descrIbe m the affidaVIt the property by whIch 
he proposes to justif)r and the encumbrances thereon1 the l~umber a~d 
amount of other bonds and undertakings for bail entered mto by lum. 
and remaining undischarged and all his other liabilities. No bond 
shall be approved unless the surety thereon appears to be qualified. 

( e ) F0R.FEITURE. . . . . '. . . 
(1) Declaration. If there 113 a breach of condI~lOn of a bond, 

the district court shall declare a forfeiture of the ball. 
(2) Setting A8ide. The court may direct that a ·!orfeitur~ ~e 

set aside,· upon such conditions as the court may Impose, If It 
appears that justice does not require the enforcement of the :for-
feiture. . 

(3) Enforcement. '\1fien a forfeiture has not been set aSIde, 
the court shall on motion enter a judgment of default and execu
tion may issue thereon. By entering into a bond the obligors 
submit to the jurisdiction of the district court and irrevocably 
'appoint the clerk of the court as their agent ul?on whom any 
papers affecting their liability may be served. Thell' liability may 
be enforced on motion without the necessity of an independent 
action. The motioll and such notice of the motion as the court 
prescribes ,may be served on the clerk of the court, who shall 
forthwith mail copies to the obligors to their last known ad
dresses. 

(4) Remi88ion. After entry of such judgment, the c.ourt may 
remit it in whole or in part under the condIt.ions applymg to the 
setting aside of forfeiture in. paragraph (2) of this subdivisio~. 

(f) EXONER.t\rr:ION. When the cond~tion of. the bond !las been satIS
fied 01' Ithe forfeIture thereof has been set aSIde or remItted, ,the court 
shall exonerate the obligors aud release any bail. A surety may be 
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exonerated by ·a' deposit of cash in the amount of the bond or by a 
timely surrender of the defendant into custody. 

(g) 'SUPERVISION OF DETENTION PENDING TRIAL. The COUl~t shall 
exercise ,supervision over the detention of defendants and witnesses 
wvthin the district pending trial for the purpose of eliminating all 
unnecessary detention. The attorney for the government shall make 
a 'biweekly report to tho court listing eitch defendant and witness 
who has been held in custody pending indictment, arraignment or 
trial for a period in excess of ten days. As to each' witness so listed 
the attorney for the government shall make a statement of thG reasons 
why such witness should not be released with or without the taking 
of his deposiJtion pursuant to Rule 15 (a). As to each defendant so 
listed the attorney for the government shall make a statement of the 
reasons why the defendant is still held hl custody. 
(As -amended Apr. 9, 1956, elf .• July 8, 1956; Feb. 28, 1966, elf. JUly 1, 
1966; Apr. 24, 1972, elf. Oct. 1, 1972.) 

Rule 47. Motions. An application to the court for an order shall 
be by motion. A motion other than one made during a trial or hear
ing shall be in writing unless the court permits it to 'he made orally. 
It shall state the grounds upon which it is made and shall set forth 
the relief 01' ord~r sought. lit may be supported by affidavit. 

Rule 48. Dismissal. 
(a) By ATTORNEY FOR GOVERNl\IEN'r. The Attorney General or the 

United StBltes Blttorney may. by leave of court tile a dismissal of an 
indictment; information or complaint and the prosecution shallithere
upon terminate. Such a dismissal may not be filed during the trial 
without the consent of the defendant. 

('b) By CoURT. If there is unnecessary delay in presenting the 
cha,rge to a grand jury or in filing an information 'a~ainst a defendant 
who has been held to answeI' to the district conrt, or 1f there is unneces
sary delay in bringing a defendant to trial, the court may dismiss the 
ind.ictment, information or complaint. 

Rule 49. Service antI Filing of Papers. 
( a) ,SERVICE : WHEN REQUIRED. Written motions other than those 

which are hear~ em parte, written notices, designations of record. on 
appeal and simIlar papers shall be served upon each of the partIes. 

(b) .sERVICE: How MADE. Whenever under these rules or by an 
order of the cour.t service is required or permitted to be made upon a 
party represented by flJn attorney, the service shall be made upon the 
attorney unless serVICe upon the parIty himself is ordere4 by the court. 
Service upon t-he attorney or upon a palty shall be made·m the manner 

, provided in civil actions. . 
( c ) NOTICE OF ORDERS. ImmedIately upon the entry o~ an order 

made on a written motion subsequent to arraignment the clerk shall 
mail to each party a notice thereof and shall make n, note in the 
docket of the mailing. Lack of notice of t.he entry by the clerk does 
not affect the time to appeal or relieve or authorize tho court to re
lieve a part;y for failure to appeal within the time allm~ed, except as 
permitted by Rule 4(b) of the Fedel'al.Rules of Appellate PrO?Bdure. 

(d) F'ILING. Papers requi~ed to be served sh~l1 b~ fil~d. WIth; the 
cOUlt.' Parx~rs shall be filed m the manner prOVIded III CIvil actIOns. 
(As amended Feb. 28~ 1966, elf. July 1, 1966; Dec. 4, 1967, elf. July 1, 
1968.) 
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Rule tlO. Calendars; Plan for Prompt Disposition. 
(a) 1 CALENDARS. The district courts may provide for placing 

criminal proceedings upon appropriate calendars. Preference shall be 
given to ci"iminal proceedings as far as practicable. 

(b) l')LAN FOR ACHIEVING PnO:!\IPT DISPOSITION OF CRIMINAIJ CASES. 
To minimize undue delay and to further the prompt disposition of 
criminal cases, each district court shall conduct a continuing study of 
the administmtion of criminal justice in the district court and before < 

United State's magistrates of the district and shall prepare a plan 
for the prompt disposition of criminal cases which shall include rules 
relating to tirile limits within which procedures prior to trial, the trial 
itself, and sentencing must take place, me,aIlS of reporting the status 
of cases, and such other matters as are necessary or proper to minimize 
delay and f~cilitate the prompt C?~position of snch cases .. The,d;istrict 
plan shall melude specIal pr:ovlslon for the prompt dIsposItIon of 
any case in w'hich it appears to the court that there is reason to believe 
that the nretrial liberty of a particular defendant who is in custody 
or releasea. ,pursuant to Rule 46, poses a danger to himself, to any 
other person, or to the communit.y. The district plan shall be submitted 
for approval to a reviewing panel consisting of the members of the 
judiCIal council of the circuit and either the chief judge of the district 
court whose plan is being reviewed or such other active judge of that 
court as the chief judge of the district court may designate. If ap
proved the plan shall be forward.ed to the Administrative Office of 
the United States Conrts, which office shall report annually on the 
operation of such plans to the J udieial . Conference of the United 
States. The district court may modify the plan at any time '\vith the 
approval of the reviewing pa.nel. It shall modify the plan when 
directed to do so by the reviewing panel or the Judicial Conference 
of the United States. Each district. court shall submit its plan to ·the 
revimving panel not later than 90 days from the effective date of· this 
rule. 
(As amended Apr. 24, 1972, efr. Oct. 1, 1972.) 

Rule 51. Exceptions Unnecessary. Exceptions to rulings or orders 
of the court are unnecessary and for all purposes for which an excep~ 
tion has heretofore been necessary it. is sufficient that a party, at the 
time the ruling or order of the coutit is made or sought, makes known 
to the court the action which he desires the court to take or his objec
tion to the action of the court and the ~ounds therefor; but if a party 
has no opportlmity to object to a rulmg or order, the absence of an 
objection do~ not thereafter prejudice him. 

Rule 52. Harmless Er.ror and Plain Error. 
(a) HARMLESS ERnon. Any error, defect, irregularity or variance 

which does not affect substantial rights shall be disregarded. 
(b) PLAIN ERROR. Plain errors or defects affecting snbstantial rights 

may be noticed although they were not brought to the attention of the' 
court. 

1 Subparagraph heading and the designation (a) supplted by c·ompiler. 
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Rule 53. Reg~lation of Conduct in the Court Room. The taking 
of ~~otogr~phs.lll the cou~ room ~ur~D:g the prog~ess of judicial pro
cee mgs or radIO broa~cast11lg of JudiCIal proceedmgs from the court 
room shaH not be permItted by the court. . 

Rule 54. Application and Exception. 
(a) C~UR'rs. ~he~e rules apply to all criminal proceedings in the 

U~l1~d States Dlstrlct Courts; in the District Court of Guam' in the 
~IstrI~t Coury., of t~ Virgin Islands; and (except as otherwi~e pro
VIded 11l tfle ~anal Zone Code) in the United States District Court. 
f?r the DistrI~t of the Canal Zone; in the United States Courts of 
Appeals; and 111 the S~preme Court of the United States· except that 
all offenses. shall c~nt~lUe to be prosecuted in the District Court of 
Guau: ~nd In the DIStl'1Ct Court of the Virgin Islands by inform'ation 
as hereto~or~ except such as may be required by local law to be prose-
cuted by mdlCtment by grand jury. . 

(b) PROCEEDINGS. 

(1) R!1'moved Procf!edings. These rules apply to criminal 
prosecutIOns removed .to the United States district courts from 
st.ate .courts and govern all procedut:e after removal, except that 
dIsmIssal by the attorney for the prosecution shall be governed 
by state Ia w. 

(2)' Ofl~nses Outside a District '0'1' State. These l~]es apply 
. to p~'oceedm~s for. o~en~es. committed UpO~l the high seas or else
whele out of the JurIsdI~tlOn of any partIcular state or district 
~xcept tha:t such proceedmgs may be had in any district author! 
lzed by TItle 18, U.S. C., § 3238. . 

(3) Peaqe Bonds. T! .. ase rules do not alter the power of judges 
of the Vmted States or of United States magistrates to hold 
to securIty of the peace and for O'ood behavior under Title 18 
U.S.C., §.3043, and under Revise~ Statutes, § 4069, 50 U.S.C.; 
§ 23, but 1ll such cases the procedure shall conform to these rules 
so far as they are applicable. . 
. (4). Proc~edinu.s Before United States Magistrates. Proceed
mgs mvolv!ug mlI~o~ ?ffenses before United States magistrates, 
as defined m subdIvIsIOn (c). of this. rule, are governed by the 
Rules of Pr<;>cedure for the TrIal of ~11lldr Offenses before United 
States MagIstrates. 

. (5) Other Pr,oqeedings. These rules are not applicable to extra
d~tlOn. and reuchtlO11 of fugitives i civil forfeiture of property for 
VIOlatIOn of a s~atute of the Umt~d States; or the collection of 
fines and penaltIes. Except as prOVIded in Rule 20 (d) they do not 
apply t~ proceedings under Title 18, U.S.C., Chapter 403-Juve
mle Delmquency-so far as they are inconsistent with that Chap
ter .. Th~y do not apply to summary trials for offenses against the 
navIgatton laws under Re~ised. Statn~es §§ 4300-4305, 33 U.S.C., 
§§ 391-39f?, or to proceedmgs lllVolvmg disputes between seamen 
under ReVIsed Statutes, §,§ 4079-4:081, as amended, 22 U.S.C., 
§§ 256-258, or to proceedmgs for fishery offenses under the .Act 
of ;rune £8, 1937', ?h. 392, ?O Stat. 325-327, 16 u.s.a., §§ 77'2---< 

. 7721, ?r to proceedlllgs agamst a witness ill a foreign country un
der TItle 28, U.S. C., § 1784. 

(c) A:PPLWA'I'ION OF TERMS. As used in these rules the following 
terms have the designated mealli~. 

D-41 



1 ~' 

, ;" 
i "'i 

30 RULES OF CRIMINAL PROCEDURE 

"Act of Congress" includes any act of Congress locally applicable 
to and in force in, the District of Columbia, in Puerto RICO, in 'a ter
ritory or in an insular possession. 

"Attorney for the government" means the Attorney General, an 
authorized assistant of the Attorney General, a United States Attor
ney, an. authorized assisbant of a United States Attorney and when' 
applicD,ble to cases arising under the laws of Guam means the Attor
ney General of Guam or such other person or persons as may be au-
thorize:d by the laws of Guam to act therein. . 

"Civil action" refers to a civil action in a district couri. 
The words "demurr~r," "mo~ion to quash," "plea in aJbatemen~," 

"plea in bar" and "specIal plea m bar," or words to the same effect, m 
any act of Congress shall be construed to mean the· inotion raising a 
defense or objection provided in Rule 12. . 

"District couri" includes all district eourts named in subdivislOll 
( a ~ of this rule. 

'Federal magistrate" means a United States magistrate as defined 
in 28 U.S.C. § § 631-639, a judge of the United States or another 
judge or judicial officer specifically empowered by statute in force 
m any territory or possession, the COlmnonwealth of Puerto Rico, or 
the District of Columbia, to perform a function to which a partiCUlar 
rule relates. 

"Judge of the United States" includes a judge of a district co uri, 
court of appeals, or the Supreme Court. 

"Law" includes statutes 'and judicial decisions. 
"Magistrate" includes a United States ma_gistrate as defiiled in 28 

u.s.n § § 631-639, la judge of the United States, another judge or 
judicial officer specificaly empowered by statute in force in any terri
tory or possession,. the Commonwealth of Puerto Rico, or the District 
of Oolumbia, to perform a function to which a particular rule relates, 
and a state' or local judicial officer, authorized by 18 U~S.C, § 3041 
to perform the functions prescribed in Rules 3, 4, and 5. 
H~nnor offeilse') is defined in 18 U.S.C. § 3401. 
"Oath" includes aflinnations. 
"Petty offense" is defined in18 U.S.C. § 1 (3). 
"State~' includes District of Columbia, Puerto Rico, teTritory and 

insular possession. 
"United States magistrate" means the officer a'uthorizecl by 28 

U.S.C. §§ 631-639. '. . 
(As amended Dec. 27, 1948, eff. Oct. 20,1949; Apr. 9, 1956, eff. July' 8, 
1956; Feb. 28, 1966, en. July 1, 1966; Apr. 24, 1972, eff. Oct. 1; 197'2.) 

Rule 55. Records. The clerk of the district court and each United 
States magistrate shall keep such records in criminal proceedings 
as the Director of the Administrative Office of the United States 
Courts, with the approval of the Judicial. Confermlce of the United 
States, may prescribe. Among the records required to be kept by 
the clerk shall be a book known as the "criminal docket" in which, 
among other things, shall be entered, each order or judgment of.the 
court. The entry of an order or judgment 8ha,11 show the date the 
entry is made. 
(As amended Dec. 27, 1948, eff. Oct. 20, 1949; Feb. 28, 1966:1 eft 
July 1, 1966; Apr. 24,1972, eff. Oct. 1, 1972.) 
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Rule 56. Courts and Clerks. The district court shall be deemed 
alway~ open for the purpose of ~ling any proper paper, of issuing and 
returllll~g process an~ of makm~ motions and orders. The clerk's 
offi~e WIth the clerk or a deputy III attendance shall be open during 
busmess hours on all days except Saturdays, Sundays, and leO'al holi .. 
days, but a court, may provide by local rule or order that i~ clerk's 
oiT:.,:e shall be open for specified hours 011 S:1turdays or particular legal 
l~ohdays other than New Year's Day, Wa,.qhington's Birthday, Memo
rIal Day, Ind.e{!endence Day, Labor Day, .Columbus Day, Veterans 
Day, ThanksgIvlllg Day, and Christmas Day. 
(As amended Dec. 27, 1948, eff. Oct. 20, 194}); Feb. 28, 1966, eff. 
July 1, 1966; Dec. 4, 19fJ7, eff. Jnly 1. 1968; Mar. 1, 1971, ·eff. July 1, 
1971.} . 

Rule 57. Rules of Court. 
( a) RULES BY DISTRICT COURTS. Rules made by district courts for 

the conduct of crimInal proceedings shall not be inconsistent with 
these rules. Copies of all rules made by:a district court shall upon their 
promulgation be: furnished to the Administrative Office of the United 
States Courts. The clerk shall make appropriate arrangements, subject 
to the approval of the Director of the Administrative Office of the 
United ,States Courts, to the end that all rules made as provided 
herein be published promptly!and that copies of them !be available to 
the public. . 
. (b) PROCEDTJ.RE NOT OTHERWISE SPECIFIED. If no procedure is spe

CIfically prescrIbed by rule, the court may proceed in any lawful man-
11er not inconsistent with these rules or with any applicable statute. 
(As amended Dec. 27, 1948, aff. Oct. 20, 1949; Dec. 4, 1967, eff. July 1, 
1968.) 

Rule 58. Forms. The forms 'contained in the Appendix of Forms 
are illustrative and not mandatorv. . 

0/ -

Rble 59. Effective Date. These rules take effect on the day which 
is 3 months subsequent to the adjournment of the first regular session 
of the 79th Congress, but if that day is prior to September 1, 1945, then 
they bl.~ke effect on September 1, 1945. They govern all criminal pro
ceedings thereafter commenced and so far as just and practicable all 
proceedings then pending. [Amen(1Jrnen~ are effective as in,dicated.] 

Rule 60. Title. These rules may be known and cited as the Federal 
. Rules of Criminal Procedure. 
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APPENDIX OF FORMS 

(See Rule 58) 

Form l.-:-INJOICTMENT FOR MURDER IN THE FIRST DEGREE OF FED-' 
ERAL OFFICER 

, 
In the United States District Court for the _ _ _ _ _ _ District of 

, --------------, ----'------ ______ Division. . . , 

UNITED STAT~:S OF All!!ERICA} No. ___________________ _ 

I. • (18 U.S.C. §§ 1111, 1114) 
JOHN DOE , 

The grand jury charges: 
On or about; the - _____ day of ----------------1 19 __ 1 in thel 

- - - -- - - - - -- -- '" - - - - - ----_________ District of __________________ , 
John Doe w-lth premeditation and by means of shooting murdered 
John R,o~, \Vho was then an officer of the Federal Bureau of Investi
gation of the Department of Justice engaged in the performance of 
his official duties. . ' 

A True Bill. 

------------------------, 
Foreman. 

------------------------1 
United States Attorney. 

(As a,mended Dec. 27, 1948, efL .Oct. 20, 1949.) 

Form 2.-:-INDICTllfENT FOR MURDER IN THE FIRST DEGREE ON FED" 
ERAL RESER V' ATION 

In the United States District Court for the ____________ District 
of --------1 - _______ Division; 

UNITED STAT:S OF AMERICA}NO. ___________________ _ 

. (18 U.S.C. § 1111) 
JOHN DOE 

The grand j~y charges: 
On or about the ______ day of __________ , 19 __ , in the ___________ _ 

District of ____________ , and on lands acquired for the use of the 
United States and under the (exclusive) (concurrent) jurisdiction of 
the United States, John Doe with premeditation shot and murdered 
John Roe. 

A True Bill. 
------------------------, Forema,n. 

------------------------, 
United States Attorney. 

(As amended Dec. 27, 1948, elf, Oct. 20, 1949.) 

(33) 
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Form 3.-INDICTMENT FOR MAIL FRAUD 

In the United States Distiic~ 9?urt for the __ ' ________ District of 
____________ , _ _ _ _ _ _ _ _ _ _ _ _ DIvISIon. 

UNITES STATES OFAMERICA}N 

J D
v. (1~-iJ~S~(f'"fi34i)------

OHN OE ET AL. 

The ~and jury charges: . . 
1. Pnor to the ______ day of __ . ________ , 19 __ , and contmUlng 

to the ______ day of ~------------;"----1 19 __ ,1 the defendants'John 
Doe, Richard Roe, John Stiles and Richard Miles devised and in
tend~d to devise a scheme and artifice to defraud purchasers of stock 
of XY Company, a California cor.poration, and to obtain 'money a~d 
property by means of the followmg false and fraudulent pretenses, 
representatIons and promises, well knowing at the time that the pre
tenr~es, representations and promises would be false when made: That 
the XY Company owned a . mine at or near San Bernardino, Cali
fornia; that the mine was in actual operation; that gold ore was being 
obtained at the mine and sold at a profit; that the current earnings of 
the com:pany would be sufficien~ to pay dividends on its stock at the 
rate of SIX percent per annum. . 

2. On the ______ day of ____ . ____ , 19 __ , in the __________ District 
of __________ 1 the defendants for the purpose of executing the afore-
said'scheme and artifice and attempting to do so, caused to be placed 
in an authorized depository for mail matter a letter addressed to Mrs. 
Mary Brown, 110 Main Street, Stockton, California, to be sent or 
delivered by the Post Office Establishment of the Unit·ed States. 

SecondCo~nt 

1. The Grand J'JI'Y realleges all of the allegations of the first 
count of this indictment, except those contained in the last paragrnph 
thereof. 

2. On the ______ day of ________ , 19 __ 
1 

in the ________ District 
of ________ , the defendants,.for the purpose of executing the afore.., 
said scheme a;-:d artifice and attempting to do so, caused to be placed 
in an ar.thorh:;ed depository for mail matter a,letter addressed to Mr. 
John J. Jones, 220 First Street, Batavia, New York, to be sent or 
delivered by the Post Office Establishment of the United States. 

A True Bill. 
---------~-------~------, 

Foreman. 
------------------------, , United States Attorney. 

. 1 Insert last malUn~rdate alleged. 

(As amended Dec. 27, 1948, eft. Oct. 20, 1949.) 
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}"orm 4.-INDICTMENT FOR SABOTAGE 

In the United States District Court for the ____________________ _ 
District oL _______ .:. ______ .: ____ , ___________________ Division. 

UNITED STAT:S OF AMERICA}NO. ___________________ _ 

. . (50 U.S.C. § 103) 
JOHN DOE ' 

The grand jury charges: 
On or about the ______ day of ________ , 19 __ , within the _______ _ 

District of -:..--- ___ 1 while the United States was 'at war, John Doe' 
with reason to beli~ve that his act might injure, interfere with 0; 
obstruct the United States in preparing for or carrying on the war, 
wilfully made and caused to be made in a defective manner certain 
war material consisting of shells, in that he placed and caused to be 
placed certain material in a cavity of the shells so as to make them 
appear to be solid metal, whereas in fact the shells were hollow. 

A True Bill. 

---------~--------------, 
Foreman. 

---------------------~.-J 
United6:tate,~ Attorney. 

(As amended pec. 27, 1948, efr. Oct. 20, 1949.) 

Form 5.-INDICTMENT FOR INTERNAL REVENUE VIOLATION 

.In the United States District Court for the ___________________ _ 
District of -----_- __ ..: __________ , ____________________ Division. 

UNITED STAT:S OF AMERICA}NO. _____ ~ _____________ _ 

" (26'U.S.C. § 2833) 
JOHN DOE 

The grand jury charges: 
On or about the ______ day of ___ ~ ______ , 19 __ , in the ___________ _ 

District of -------~----~ _______ ~ John Doe carried on the business 
of a distiller without having given bond as required by law. 

A True Bill.· . ' . 

--~---------------------, 
Foreman. 

-----------~------------, 
United States Attorney. 

(liS amended Dec. 27, 1948, efr. Oct. 20, 1949.) 
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Form 6 .. -INDICTMENrf in)'R INTERSTATE TRANSPORTATION OF STOLEN 
MOTOR VEHICLE 

In the United States District Oourt for the ____ - _- _ - - - - - - - - -..: --
Dist,rictof --------------------1 ____________________ Division. 

UNITED STATES OF AMERICA}NO. _______ ' ____________ _ 

,v. (18 U.S.C. § 2312) 
JOHN DOE ' 

The grand jury charges: 
Onor about the ______ day of __________ , 19 __ ,John Doe trans-

ported'H;'-stplen motor vehiqle from __________ , State of ----------1 
to ________ ~'::, :.-;;;.~.,.=."."', .. ,) _____ , State of __________________ - ___ - -, 
in ____ ~ _____ District of ~ ___________ , and he then knew the motor 
vehicle to have been stolen. 

A True Bill. 
------------------------, , Foreman. 

------------------------1 United States Attorney. 
(~s .amended Dec. 27, 1948, efr. Oct. 20, 1949.) 

Form 7.-INDICTMENT FOR RECEIVING STOLEN 'MOTOR VE,mcLE 

In the United States District Court for the ____ :. ___ - ____ -.: _ - _ -_ 
District of _ ,. __________________ , _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Division. 

UNITED STATES OF AMERICA1JNO. ___________________ _ 

v. ,(18 U.S.C. § 2313) 
'JoHN DOE ' 

The grand jury charges: 
On or about the ______ day of __________ , 19 __ , in the _________ _ 

District (;z ____________ , John lJue received and concealed a stolen 
motor vehicle, which was moving as interstate commerce, and he 
then knew the motor vehicle to have been stolen. 

A True Bill. 
~----------------~------, 

Foreman. 
------------------------1 United States Attorney. 

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.) 
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ForL.'1 ~~ -INDICTMFNl' FOR IMPERSONATION OF FEDERAL OFFICE,R 

In the United States D;strict Court for the _________________ .. __ 
D · . f D" .. lstrlct 0 ____________________ , ________________ -___ IVlslon. 

UNITED STAT:S OF AMERICA)NO. ___________________ _ 

. (18 U.S.C. § 912) 
JOffN DOE 

The grand jury charges: 
On or about the __________ da,yof ______________ , 19--

1 
in the 

____________ Distric~ of __________ ' ________ , John Doe with intent 
to defraud the United States and Mary Major falsely pretended to be 
an officer and employee acting under the authority of the United 
States) namely, an ,agent of the Federal Bureau of Investigation; and 
falsely took upon himBelf to act as such, in that he falsely stated that 
he was a speCIal agent of the Federal Bureau of Investigation engaged 
in pursuit of a person charged with ~n offense against the United 
States. 

A T;rue Bill. 
-------------~----------1 Foreman. 

----------------------~-, , 

United State8 Attorney. 
(As amended Dec. 27, 1948, efr. Oct. 20, 1949.) 

Form 9.-INDICTMENT FOR OBTAINING MONEY BY IMPERSON4TION OF 
. FEDEItAL OFFICER . 

In th8 United States District Oourt for the ___________________ _ 
District of __ ----- _____________ , _____ :.. ______________ Division. 

,UNITED STAT:S OF AMERICA)NO. ________________ :-~ __ 

. , (18 U.S.C. § 912) , 
JOHN DOE 

The grand jury charges: . . • 
On or about the __________ day of _______ ~------, 19 __ , In the 

__________ '~_ District of __________ .. _______ , John Doe with intent 
to. defraud the United States and Ml1,ry Major falsely pretended to 
be an officer and employee acting und,er the ·authol'ity of the United 
States, namely, an agent of the Alcohol Tax Unit of the Department 
of the Treasury, 'and in such pretend\9d character demanded and 
obtained from Mary ~v.lajor the sum of $100. 

A True Bill. 
------------------------1 Foreman. 

---------------------~--, . United State$ Attorney. 
(As amended Dec. 27, 1948, eff. Oct. 20: 1949,) 
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Form IO~- INDICTMENT FOR PRESENTINGFRA UDULENT CLAIM AGAINST 
THE UNITED STATES ' 

In tlle United States District Court for the --------------~-----
D · tr' t f' D' ., . IS IC 0 _______ '- ____ -----:...--, ____________________ l.vISlon. 

UNITED STAT:S OF AMERICA}NO. ___ :- _______________ ..; . 

'. (18 U.S.C. § 287) 
JOHN DOE 

The grand jury charges: 
-On or about the ______ day of _____ - ----, 19_ -) in the ------- ----

Distriqt,of ____ ; _____ . .,. ___ , John Doe presen~ed to ~he War Depart-
ment of the UnIted States for pa~ent a clalm.agamst the Govern
ment of the United States for having delivered to the Government 
100,000 lineal feet of No.1 white pine lumber, and he then knew the 
claim to be fraudulent in that he had not delivered the lumber to' the 
Governmen t. -

A True Bill. 
------------------------, Foreman. 

------------------------, United States Attorney. 
(As amerrded Dec. 27, 194.8, efr. Oct. 20, 1949.) 

Form H.-INFORMATION FOR FOOD AND DRUG VIOLATION .. .. . 
In the United States District Court for the ______ - _____ District 

f 
'D'" o ____________________ , ____________________ IVlslon. 

UNITED STATES OF AMERICA}NO. _____________________ _ 

v. (21 U.S.C. §§ 331, 333, 342) 
JOHN DOE 

The United States Attorney charges: 
On or about the ___ ' ___ day of _..: _____ ---, 19_ -, in the ------ - ----

District of ----------i John Doe unlawfully caused to be introduced 
in.to interstate commercs by delivery for shipment from the city 1 

of ____________ , ___ ~_. _______ (State), to the city 1 of ---------'---, 
____ ' ________ (State), a consignment of cans containing articles of 
food which were adulterated in that they consisted in whole or in 
part of decompo~ed vegetable substance. 

--------~ U~it;d Staie~-'Atidrney. 
, I Name of city Is ,stated only to, preclude a motion tor a bUl of particulars and not because such a state
ment Is an essl'ntlallact to be alleged.' . 

(As amended Dec. 27, 1948, eff. Oct. 20, 1949 .. ) I 
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Form 12.-WARRANT FOR ARREST OF DEFENDANT 

o In the United States District qOl}1',t for the ----------T- District 
f __ . _____ -----, ____________ DIVlsion. 

UNITED STATES V~F AMERICA )NO. ___________________ _ 

JOHN DOE 
To ________________________________ : 1 

. 't}1;hoUb afre hereby c9mrt}anded to arrest John Doe and bring him forth
WI e ore the Dl~ trl~~ O<?urt for the _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ District of 

iidict~;~t-ch~~gin~nhir: ,~% ~~b~~;y.-o""(p;~p~;ty ;F th~s·Fi:s:oNa~ 
tIOnal Bank of ________________ , m Vlolation of 12 U.S.C. § 588b.* 

------------------------, Olerk. By _____________ , .. __________ , 
Deputy Ol$rk 

I Insert designation of offieer to whom warrant I I d ,I Iluthorlr.ed officer": or "United States Marshal ro~ ssue J e:g., D~n£iUtnltt,ed States Marshal or any other 
United States MarShal'" or "any S ecial A t r iii--------- S r c 0 ------:-r------ - II. or "any 
~:~~~t~~hal or any Special Ag.enf of the f:~er~l BI~e~~d~f~~~~:~flJ~voe:~!~~~~~h~~;;~: l{~~~~1 
(As-amended Dec. 27,1948, eff. Oct. 20,1949.) 

Form la.-SUMMONS 

.In ~he United States District Court for the 
DIstn~t of ________ ' __________ ~.,., _________ ~~~~~ ~~~~ ~~-jjfvi;i~;.~ 

UNITED STAT~~ OF AMERICA )NO." ___________________ _ 

JOHN DOE 
To JOHN DOE: 
'th Y;Do~ atr~ herfeby summoned to appear before the Dist:ict Court for 
. e IS rlCt 0 a't t'he P t om .. Buildi . th . t f - - - - - - - - - - - - - - - - - - - - os ce ng m e CI yo ___ ,- ________________ on th~ _______ day of ___________ _ 
1~ __ , at 10 0 clock A.M. ~o answer to an information char ing yo~ 
~Vlth unlawful transportatIOn of intoxic8.ting liquor on ;tlch the 
mterna~ reV8nue tax had not been paid: 

------------------------1 Okrk. By ________________________ , 

. . ' Depmy Olerk. 
This summons was received byme at ____________ on 

. ---------..,..--
------------------------, Defendant. 

• 80 In origIn!". Probably should be "12 u.s.a. § 2113". 

(As amended Dec. 2~7, 1948, eff. Oct. 20, 1949.) 

D-Sl 

I 
t , 
r 
I' 
" I 
I 
1 

\ 

! 
I 
~ 
i :,1 

.! 
d ,. 



, ; 

". 

, , 

40 RULE,S Of CRIMINAL PROCEDURE 

Form 14.-W~nRANT OFREMQYAL 

In the United States District Court for the ______ ~ __ .. _________ _ 
District of ____________________ , _________ , ___________ Division. 
To __________ ~ _________ : 

The grand jury of the United Stf.l.tes for the ___________________ _ 
District of __________________ having indicted John Doe on a char~e 
of murder in the first degree, and John Doe having been aITested m 
this District and; after (waiving) hearing, having been committed 
by a United Sta.tes CDmmissioner to YDur custody pending his re
m.oval t.o that district, ' 
. You are hereby commanded to remove John Doe forthwith. to the 
_' ___________ District of _____ ,.. ______ and there deliver him to the 
United States Marshal for that District or to some other officer au
thorized to receive him. 

------------------------, United States District Judge. 
Dated at ____________ - __ -- ___ - _ this ______ day of --- ---- -Q ___ .1 

19 __ . , 
(As amended Dec. 27, 1948, eft. Oct. 20, 1949.) 

Form IS.-SEARCH WAnnANT (UNDEn RULE 41) 
To ______ - _____ . _______ : . 

Affidavit having been made before me by john Doe. that he has 
reason to believe that on the premises known as ___________________ _ 
Street; in the city of __ ..:: _______________________ , in the District of 
__________________ , there is now being concealed ce.rtain property, 
namely, certain dies, hubs, molds. and plates, fitted and intended to be 
used for'the manufacture of counterfeit coins of the United States, 
and. as I am satisfied that there is probable cause to believe that the 
property so fitted an.d intended to be used is being concealed on the 
premises above described, , 

You are hereby commanded to search the place named for the prop
erty specified, serving this warrant and making the search in the day
time, and if the property be found there to seize it, prepare a written 
inventory o.f the property seized and bring the property before me. Dated this ____________ day of ________________ . 

------------------------, U.S, Oommi8sioner for the, - _______ -_ 
n.:_·.f . .lJ'ust1"UJt 0,) __________________ • 

(As amended Dec. 27, 1948, eft Oct. 20, ,1949.) 

l~orm 16.--.MDTION FOR THE RETURN OF SEIZED PnOPERTY AND THE 
SUPPRESSION OF EVIDENCE 

In tb,;q United States District Court lor the ____ ~-.------- District 
f D' .. . o ________________ , __________ IVlSlon. .' 

No. __ ' _______ _ 

John DDe hereby moves this Court to direct that certain property of 
which he is the .owner, a schedule of which is annexed hereto, and 
which on the night of ____________ , 19--

1 
at the premises known as 
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-----------_-___ Street, in the city of :. ___________ , in the District 
of __ -:, _________ , w!lS unlawfully seized and taken from him: by two 
deputIes of the Umted Sta.tes Marshal for this District whose true 
names are unkJlo'lVlJ, t'O the petitioner, be returned to him ~nd that it be 
suppressed. ~ evidence against him in any criminal proceeding. 

• "l'h~ pet1tlO~er further st,ates that the property was seized against 
hlS will and Without a search warrant. 

• ------------------------! Attorney jor Petii'LOner. 
(As amended Dec. 27, 1948, eff. Oct. 20, 1949.) 

Form 17.-ApPEARANC1.!J BOND 

In the United States District"Court fDr the .: ______ ---- __ ,_ District 
of _ - _ - __ - _________ , ________________ Division. 

We, the undersigned, j.ointly and severally acknowledge that we and 
our p~rsDnal representatlves are bound t.o pay to the United States of 
Amenca the sum of __ - _____________ Dollars ($ ______ ). 
. The c.ondi~ion .of this bond is that the defendant _________________ _ 
18 .t.o ~ppear m the United States District CDurt 1 for the ___________ _ 
DIStrICt of ______________ at ________________ 2 in accDrdance with 
all orders and directions of the Court 3 relatin~ to the appearance of the 
defend an t before luhe Court 3 in the .case of United States v. _________ _ 
----'--------1 F¥e numb.er - _____ ; .and if t~e defendant appears as 
.ordered, then thIS bond IS t.o be VOId, but If the defendant fails to 
perfo],m t~s condition payment .of the amount of the bond shall be 
due forthWIth. If the bond is forfeited and if the forfeiture is not 
set aside or remitted, judgment may be entered upon mDtion in the 
United States District Court for the ________________ District of 
---------------- against each debtor jointly and severally for the 
amQunt above stated together with interest and C.osts and execution 
may !>e ,issued Dr payment secured as provided by th~ Federal Rules 
of Crimmal Pr.ocedure and by other laws of the United States. 

This bond is signed .on this ___________________________ ~ day .of 
---------------------- ____ , 19--

t 
at __ .,. ____________ ..: __________ • 

--------------------1 Name of Defendant. 
--------------------, Address. 

--------------------, l\Tame oj Surety. 
--------------------, lvame oj SU1·ety. 

--------------------, Address. -
--------------------, Address. 

Signed and acknowledged befDre me this _______________________ _ 
an,y of ____ . ____________________________________________ , 19 __ . 

Approved: _____________ ... __ . 

I If o..ppearance Is to be before a commissioner, change the words following "appear" to "be{o~e ______ • __ • 
__________ , United states Commissioner." 

, J Insert place. 
• Cbange "Court" to "Commissioner" U necessary. See Note 1. 
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Justification of Sureties 

I, the undersigned surety, on oath say that I reside at - - -- - -;- - -- - - j' 
and that my net worth is the sum of ___ .: ________________ Dollars 
($---_._-----). 

I further say that _______ ~ _ -- - - - - - - - - - --,~ - - -- - - ----------- - ---
.' . 

--------~--------------------------------------------- --___ ~ ______________ u _____ , 

Surety. 
Sworn to and subscribed before me this __________ --- __________ :.. 

day of __________________ -: _____ , 19 __ , at - - _ - - - - - ~ - -..:. .... ~ - - - - - -. 
------------------------. 

4 These lines l!1'e to provide for additional justification if the Commissioner or Court.so dlrl'cts. 

(As amended Dec. 27, 1948, efr. Oct. 20, 1949.) 

Form lB.-WAIVER OF INDICTMENT 

In the United States District Court for the .-------------;-;-;----' 
District of ____________________ , ____________ - _-- -_ - - DIVISIOn. 

UNITED Sl'ATES OF AMERICA ]NO. ___________________ _ 
J 

v'D (18 U.S.C. § 408)* 
, OHN OE . , , , 

John Doe, the above ~amed defend.ant, who is accused of Violating 
the Natio:nal Motor Vehicle Theft Act, befugadvised of the nature 
of the c4arge t1ndof his rights) h{~reby waives in op~n court prose
cution by indictment and consents that the proceedmg may be by 
informatIon instead of by indictment. . 

----- ------ ----- --- --_.- -,. 
. . Defendant. 

------------------------, , JJTitne88. 

------------------------, . Oounsel for Dejen~nt. 

• So In original. Probably should be "§ 2313". 

(As amended Dec. 27, 1948, efr. Oct. 20, 1949.) 

Form 19.-MoTION BY DEFENDANT To DISMISS THE INDICTMENT 

In t.he United States Distric.t .qourt for the ________ .Di')trict of 
_ __ _ _ _ __ _ _ __ , ___________ ... DIVlslon. 

UNITED STAT~ OF AMERICA !NO. ___________________ _ 
JOHN DOE 

The defendant moves that the indictment be dismissed on the follow-
ing grounds: . .. ..... . . . 

1. The court IS WIthout JurISdictIOn becaus~ the offense if any IS 
cognizable. only in the ___ .... _______ Division of the ------------
District of _ .. ----------. 
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2~ The indictment does not state facts sufficient to constitute an 
offense against the United States. . 

3. The defendant has been acquitted (convicted, in jeopardy of con
viction). of the offense char{;ed therein iD. the case of United States v. 
- ___________ in the Distnct Court for the ________ .. _ District of 
- _____________ , Case No. ________ terminated on ____________ ; 

4. The offense charged is the same offense for which the defendant 
was pal'doncld by the President of the United States on ______ day of 
_' ___________ , 19 __ . . 
, 5. The indictment was not found within three years next after the 
alleged offense was committed. 

Signed: ______________ ... _____ , 

(As amended Dec. 27, 1948, efr. Oot. 20, 1949.) 

Form 20.-SUBPO~NA To TESTIFY 

Address 

In the Un,ited StatJ.S District C~~~ for ~he _____ . ___ District of 
______________ , ______________ DIVISIon. 
To __________________________ : 

. You are hereby commanded to appear in the United States District 
Court for the _.:.. __________ District of ________________ at the Court-
house, in the city of ______________ , on the ______ day of __ . ________ , 
19 __ , at 10 o'clock A.M. to testify in the case of United States v. 
JQnnDoe. 

This subpoena is issued on application of the (United States) 
(defendant). , 

------------------------, Olerk. By __________________ .:., _____ , 
. Deputy Olerk. 

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.) 

Form 21.-8UDPOENA To PRODUCE DOCUMENT OR OBJECT 

In the United States District Court for the _ _ _ _ _ _ _ _ District of 
D " . ________________ , _______ ... _ ~ _ ... ___ .:. IVlSlon. 

To _ .. _______ .. __ ..., _______________ : 

You are hereby commanded to appear in the United States District 
Court for the ________ District of _____ :. ________ at th~ Courthouse, 
in the city of .., _____________ , on the ______ day of ______________ , 
19 __ , at 10' o'clock A.M. to testify in the case of United States v. 
John Doe and bring with you ________________ -' ________________ _ 
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This subpoena is issu(}d upon application of the (United Slt~tes) 
(defendant). 

---------------------~-4 Olerk. JBy ________________________ , 

Deputy Olerk. 
(As amended Dec. 27, 1948, efr. Oct. 20, 1949.) 

Form 22.-WARRANT FOR 4RREST OF WITNESS 

-In therUnited States District Court for the ____________ Dis.tr?-~t of _________________________ , _________________________ Dlv~lon. 

- - - - - - - --- ~ - - ~~ -- «--'- - - - - - - -}NO' __________ - _ - _ - - - - - - - - -!. -- --

-----------------~.---------To ____________________________________________ : 

You. are hereby com,ma'fi'ded ~o arrest John Doe and brin~ h!ro 
forthWIth before the DlStnct Court for the ________ ' ________ D~tnct 
of __________________________ in the city of - ___________________ , 
:for the reason that he willfully failed to appear after having_been 
served with subpoena to appear' at the trial of the case of United 
States v. Roe on the __________ ~ _____ day of ______________ , 19 __ . 

You are further commanded to detain him in your custody until he 
is discharged by the Court,. . . 

Upon order of Honorable ___ :. ___________ .: ______ , Umted States 
District Judge at ____________ this ______ day o~ ___________ -, 19 __ . 

~-----------------------, Clerk. ]By ~ _______________________ , 

Deputy Clerk. 
(As amended Dec. 27, 1948" eff. Oct. 20, 1949.) 

Form 23.-Mo'fION FOR NEW TRIAL 

In the United States District Court for the _:- _._:- _ _ _ District of 
____________________ , ____________ . ________ DIVISion. 

UNITED STATES OF AMERICA} 

V. ~ o. _- _ - - - -- -- -- - - - - - - - - - - - - - - - ---
JOHN DOE 

The defendant movt'JS the- court to grant him a new trial for the 
following reasons: ' 

1. The court erred in denying defendant's motion for lt~quittal 
made at the conclusion of the evidence. 

2. The verdict is contrary to the weight of the evidence. 
3. The verdict is not supported by substantial evidence. 

_ 4. 'rhe court erred in sustaining objections .to questions addressed 
to the witness Richard Boe. 

5. The court erred in admitting testimony of the witness Richard 
Roe to which objections were made. 

D-56 

RULES OF CRIMINAL PROCEDURE, 45 
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6. The'court erred in charging the jury and in refusing to charge 
the jury as requested.· . 

7. The defendant was substantially prejudiced and deprived of a 
fair trial by reason of the following circumstances: the attorney for 
the government stated in his arguIl1:ent that the defendant had not 
taken the witnes~ stand and that the defendant had been convicted of 
crIme. 

8. The court erred in denying the defendant's motion for a mistrial. 
------------------------, . Attorney for Defendant. 

(As amended Dec. 27; 1948, efr. Oct. 20, 1949.) 

Form 24.-MoTION IN ARREST 01" JUDGMENT 

In the United States'District Court for the ____________ ' District 
f D ' .. o __________________ ' __ , __ :.. _________________ . IVlslon. 

UNITED STAT:~ OF AMERIcA}N9. ________ "' __________ _ 

JOHN DOE ' ' 

The defendant moves the court to arrest the judgment for the fol-
lowing reasons: . . ..,,' '. 

1. The indictment does not state facts sufficient to constitute an 
offense against the United States. 

2. This court is without jurisdiction of the offense, in that the 
offense if any was not committed in this district. 

------------------------, 
Attorney for Defendant. 

(As amended Dec. 27, 1948, eff. Oct. 20, 1949.) 

Form 25. --- JUDGMENT AND COMMITMENT· 

In the United States District Court for the ____________ District 
; , D' .. 0 .. ____ , ______ " ____ ~ ____ , ________ .., _ _ __ _ _ _ _ _ _ _ IVlSlon. 

~~~~~-::~~~~-~~-~~~::::}~~ -------------------" 

Judgplent and Commitm.ent 

On this ______ day-of _____ -------------, 19 __ , came the attorney 
for the government and the defendant appeared in person and 1 

--------------------------------~----------------------------It is AdjUdged that the defendant hus been convicted upon his plea. 
of:l ____________________ of the offense of ____________________ as 
charged 3 _ ~ ________________ ' ____ ; and the court having asked the 

1 Insert "by counsel" or "without counsel; the court advised the defendant ofhlsrlgbt to counsel and asked 
him whether he desired to have ,counsel appointed by the court, and the defendant thereupon stated that he 
waived the rl~ht to the assiste.ili!e or counsel." 

2 Insert (1) 'gullty~' (2) "not guilty, and a verdict of guilty," (3) "not guilty, and a finding ofguUty," 61' 
(.) "nn19 contendere, ' as the casa may be. ,-

• Im.ert "In count(s) number _______ " If required. 
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defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being;sho'WD Or 
9.ppearing to the Court. . 
. It is Adjudged that the defendant is guilty as charged and con'Victed. 

It is Adjudged that the defendant is hereby committed to the cus
tody of the At.torney General or his authorized representative for 
.. f . d f4 • ImprISOnment or a peno 0 __________________ . _________ , _______ _ 

It is Adjudged that /I ___________________________ , _____________ _ 

-------------------------------------------------------------It is Ordered that the Clerk deliver a certified copy of this judg-
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 

------------------------, United States DistrU)t .Judge. 
The Court recommends commitment to: 6 ________ . ____ ' _________ _ 

------------------------, Clerk. 
[EndorsemeI!t,~ 

Return 

I have executed the within Judgment a:ndCommitmel:1t as follows: 
'Defendant delivered on _________________ to ______ . ____ , ______ _ 
Defendant noted appeal on ______________________ , ___________ _ 
De1endant released on _______ . ____________ ' ___________________ _ 
Defendant elected, on --------------------------------1 not to 

commence service of the sentence. 
Defendant's appeal determined on _______ ' ____________________ _ 
Defendant delivered on __________________ to. ____ . ____________ _ 

at _,_ ~ _______________ , the institution designated by the Attorney 
General, with a certified copy of the within . Judgment and Commit-
m~~ . 

------------------------1 " United StcJ~tes Marshal. 
4 Enter (1) sentence or sentences, specifying counts if anYi (2) whether sentences are, to run concurrently 

or consecutively and, If consecutively, when each term is to begin with reference to termination of preceding 
term or to any other outstandi:1g or unserved sentencei (3) whether defendant is to be further In\prisoned 
until payment of fine or fine and costs, or until he is otherwise discharged as provided by law. 

6 Enter any order with respect to suspension and probation. 
S For use of C!lurt wishing to recommend a particular institution. 

(As amended Dec. 27, 1948, e1£. Oct. 20, 1949.) 

[Form 26.-N OTICE OF ApPEAL] 
(Abrogated Dec. 4, 1967, e1£. July 1, 1968.) 

[Form 27.-8TATEMENT OF DOCKET ENTRIES] 
(Abrogated Dec. 4, 1967, e1£. July 1, 1968.) 
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DISPOSITION BEFORE ADJUDICATION 
(Applicable to any offender 

under age 21) (5001) 

JUVENILE OFFENDER 
(Under age 18) 

a. Diversion to local authorities. 
b. Prosecution deferred. 

OTHER APPLICABLE PROCEDURES 

If the juvenile refuses to consent to FJDA 
proceedings or, not withstanding his con8ent, 
the U. S. attorney secures the authorization 
of the Attorney General and proceeds against 
the juvenile as an adult, the case may be 
disposed of under provisions of Y. C. A. or under 
regular criminal procedure. 

MEN TAL COM PET E N C Y 
PRO C E D U RES 

~~rot applicable to Juvenile Offenders) 

E:eliminary hearing on motion of Court 
U.S. Attorney or Defendant 

Commitment to suitable hospital or 
facility selected by the Court for 
observation and report. 

. 

earing after report and determinatio1 
of competency under 4244 et seq. 

1 
FEDERAL J1~ENILE DELINQUENCY ACT 

With consent of juvenile. 
Proceedings by information 

(5031-5033) 
Disposition: (5034) 

1. Probation 
2. Commitment to custody of 

Attorney General 
a. To age 21. 
b. For definite term 

(Neither commitment to exceed 
majority nor maximu.m allowable 
under adult procedure.) 

STU D Y 

DISPOSITION DEFERRED 

Court orders study and report 
wHhin 60 days. (5034) 

1- Discharge to local authori-
ties. 

2. Probation 
3. Commitment to custody of 

A.G. 
a. To age 21 
b. For definite term 

(Neither commitment to exceed 
majority nor maximum allowable 
under adult procedure.) 

AND 

SENTE~CING ALTERNATIVES OF U.S. COURTS 

YOUTH OFFENDER YOUNG ADULT 
(Under age 22 OFFENDER 
per 18 U.S.C. (Under age 

5006(e)) 26 per 18 
U.S.C. 4209) 

~------~----~ 
I 

YOUTH CORRECTIONS ACT 

1. Probation (5010(a)) 
2. Indeterminate commit~ 

ment ":C.C.A. (5010Cb}) 
3. Indetorminate commitment 

Y.C.A. 5010(c) Any term 
in excess of 6 years and 
within statutory limits. 

a B S E R V A T ION 

. 

DISrOSITION DEFERRED 

Court orderS s,tudy and report 
within 60 days. '50'1'0 (e) 

Defendant retUrned to court 
for; 

1- ]?robat1.on 
2. Indeterminate Y.C.A. 
3. Dei;'inite or indeterminate 

C011lI1li tment under any 
applicable provision . 

REGULAR CRIMINAL PROCEDURE 

1. ,Definite ::lentencl;:! withi,n statutory limits 
with parole eligibility at 1/3. (4202) 
a. Probation. (3651) , . 
b. Commitment to prison or if misde

meanor to jail 
c. Split sentence - 6 months - jail plus 

probation 

2. Indeterminate sentence 
a. Judge in sentence specifies a minimum 

term of parole eligibility less than 
1/3 of max:i.mum sentence he imposes. 
(4208(a) (1») 

b. Judge fixes a maximum term of impri
sonment, specifying prisoner shall 
become eligible for parole at time 
Parole Board shall determine. ' 
(4208(a)(2) 

3. Fine 

i 

PRO C E D U RES 

, 
MAXIMUM SENTENCE ALLOWABLE BY LAW 

Court orders study and report within 3 
months. (4208(b») 

Defendant must be returned to court for: 

1. Probation. , 

2 . Affirm or reduce original sentenc~. 

3. Give definite or indeterminate commit-
ment under any applicable provision 
(including Y.C.A.). 

flo 
2. 

3. 

4. 

ADULT OF~ 
(Any a, 

NARCOTICS PH. 

Special parole terms ", 
mum built into sentenc 

One-year probation wi, 
viction for first tim' 
trolled substances, w 
dismissal of proceedi 
also expungement of !,:~ 
21 at ,time of offense 

Community supervision 
tion of regular proba
U.S.C. 3651, 4203, ~~ 
293) 

More severe penalties 
a continuing criminal 
feiture of profits an , 
U.S.C. 848) 

5. Dangerous special drug 
procedures include ha. 
special sentencing he 
849) 

6. 'Certain offenders can 
commitment" in lieu of 
(28 U.S.D. 2901-6) 

7· Drug maintenance progr 
of either civil or cri 
grams, as part of supe, 
grams, or as part of c 
gram for probaticners, 
tional releasees. - (P. 

- - ~ 

DISPOSITION-DEF 

Court orders examination ~ 
days., (18 u. S. c ._425~) __ 

11 

e 

a 

1. If addict is likely tc S' 
court may order him Cc 
minate period not to 
maximum sentence if Se 1:;1 
4253) vi 

2. Court may impose any, , 
tence. (Ibid) 

Provision for conditi 
vision after 6 months'" 
4254-5) 
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SENTENCING ALTERNATIVES OF U.S. COURTS 

YOUTH OFFENDER 
(Under age 22 
per 18 U.S.C. 

5006(e) 

YOUNG ADULT 
OFFENDER 

(Under age 
26 per 18 

l U.S.C. 4209) "-----,.1--' 
"'--'--;-:y'-::O';';U;:;:;-TH;';".~C;:;-:O~R:;:;:RE=C!;;;T;::;::I~O';";NS;::;-A-:-:C:::-;;T;;-----" 

l. 
2. 

Probation (5010(a)} 
Indeterminate commit~ 
ment Y.C.A. (5010(b» 
Indeterminate commitment 
r.C.A. 50l0(c) Any term 
in excess of 6 years and 
within statutory limits. 

o B S E R V A T ION 

DIS)?OSlTJ:ON DEFERRED 

Court orderS s,tudy and report 
'501'0 (e) within 60 d'ays. -

~ Defenaant returned to court 
j~or ; 

l. J,>robation 
2. Indeterminate Y.C,A. 
3. De:{,inite or indeterminate 

commitment under any 
applicable provision. 

1. 

2 . 

I 
REGULAR CRIMINAL PROCEDURE 

Definite Dent~nce within statutory limits 
with parole eligibility at 1/3. (4202) 
a. Probation. (3651) . 
b. Commitment to prison or if ,misde

meanor to jail 
c. Split sentence - 6 months - jail plus 

probation 

Indeterminate sentence 
::to Judge in sentence specifies a minimum 

term of parole eligibility less than 
1/3 of maximum sentence he imposes. 
(4208(a) (1» 

b. Judge fixes a maximuln term of impri
sonment, specifying prisoner shall 
become eligible for parole at time 
Parole Board shall determine. 
(4208(a) (2» 

3. Fine 

PRO C E D U RES 

MAXIMUM SENTENCE ALLOWABLE BY LAW 

Court orders study and report within 3 
months. (4208(b» 

Defendant must be returned to court for: 

1. Probation. 

2. Affirm or reduce original sentence. 

3. Give definite or indeterminate commit
ment under any applicable provision 
(includin Y.C.A.). 

1. 

2. 

3. 

4. 

ADULT OFFENDER 
(Any age) 

NARCOTICS PROCEDURE 

Special parole terms of 2 - 6 year mini
mum built into sentence. (21 U.S.C. 841) 

One-year probation without entry of con
viction for first time possessors of con
trolled substances, with provisions for 
dismissal of proceedings if successful, and 
also expungement of record for those under 
21 at time of offense. 

ColllIhunity supervision for addicts as condi
tion of regular probation or parole. (18 
U.S.C. 3651, 4203, as amended by P.L. 92-
293) 

More severe penalties for person engaged in 
a continuing criminal enterprise plus for
feiture of profits and property used. (21 
U.S.C. 848) 

5. Dangerous special drug offender sentencing 
procedures include harsher penalties after 
special sentencing hearing. (21 U.S.C. 
849) 

6. Certain offenders can be sentenced to civil 
commitment'in lieu of prosecution under NARA. 
(28 U.S.C. 2901-6) 

7· Drug maintenance programs available as part 
of either civil or crimj,nal commitment p'ro
grams, as part of supervised aftercare pro
grams, or as part of community treatment pro
gram for probationers, parolees, or condi
tional releasees. (P.L. 92-420) 

DISPOSITION DEFERRED (NARA) 

Court orders examination and report within 30 
days. (18 U.S.C. 4252) 

~ If addict is likely to be rehabilitated, I .L. court may order him committed for ind,eter
minate period not to exceed 10 years, or 
maximum sentence if shorter. (18 U.S.C. 
4253) 

2. 

3. 

Court may impose any other auth9rized sen~' 
tence. (Ibid) 

Provision for conditional release under super~ 
vision after 6 months treatment. (18 U.S.C. 
4254-5) 

1. 

ORGANIZED CRIME PROCEDURE 

B~sides penalty of fine and imprisonment, 
criminal forfeiture of property and busi
ness interests illegally derived. (18 
U.S.C. 1963) 

2. Increased sentence for dangerous special 
offenders after special sentencing 

L--~h~e:..:::arin. (18 U.S.C. '3575) 
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. (Abroga.ted Dec. 4, 1967, efr. July 1, 1968.) 

[Form ,27.~TATEMENT OF DOCKET ENTRIES' 

'. (Abroga.ted Dec. 4, 1967, eff. July 1), 1968.) 
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By Walter E. Hoffman 
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SENTENCING PHILOSOPHY 

Chief Judge Walter E. Hoffman 
Eastern District of Virginia 

The problems presented in sentencing, often the 
subject of sentencing institutes convened for two or three 
days, have also been assigned to the 1970 seminars for new 
judges solely because of the importance of demonstrating 
to our new colleagues at the earliest po~sible moment the 
vital aspects which concern us all as we approach the 
awesome task of saying "what next" after affording the 
criminal defendant the right of allocution. It is at that 
point we realize that the judge'must have decided in his 
own mind what disposition he will make of the case and, 
more important, chart the course of the defendant's life 
for,a period of time. 

Some few of the new judges have had prior 
experience on the state court bench4 If so, you already 
know of the problems in sehtencing. Nevertheless, you 
must realize by now that our federal judicial system 
affords our judges, or enables us to obtain, more informa
tion about an ·offender than any other judicial system 
in the entire world. If you have previqusly served as 
a state court judge, it is now your duty ·to familiarize 
yourself with the .. tools of your "trade," with the belief 
that you may improve any existing philosophy which you may 
have acquired ov€.'r the years. 

The vast majority of district judges have had 
little or, no experience in the ~ield of criminal law and 
procedure prior to their appointment. Save and except 
those who have served as United States Attorneys or state 
court prosecutors, it is a reasonable approximation that 
less than one perce.nt of the legal business of each new 
judge was devoted to criminal practice. Suddenly, and 
without training or advice, the newly created jurist is 
faced with that borderline decision as to what to do with 
a part'icular offender. Fortunately, the probation officer 
is always willing to render the necessary assistance and 
recommendation, if the judge is equally willing to realize 
that .the probation officer is a highly competent person 
in his field ~i~h ~Tastly greater oppor~unities to know 
the defendanc, his background, and what sentence is appro
priate. If any word of advice as to sentencing should 
be given to a new federal judge, it would be to "lean 
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upon your probation officer" as he should have knowJ.edge 
of all sentencing alternatives and the ability to apply 
them in the propet -cases. 

Webster defines the word "philosophyll in varying 
term~. It is called lIa love or pursuit of wisdom~" "a' 
search for th€~ underlying causes and principles of reality;" 
"the sum of an individual's ideas and convictions;" - and 
"a critical examination of the grounds for ~unda~ental 
beliefs and an analysis of the basic concepts employed in 
the expression of such beliefs. 1\ We can probably start 
with the premise that there is no such thing as a stan
dardized sentenc~ng philosophy in criminal cases -- nor 
do we believe that s11ch a-Utopia is attainable. Neverthe
less, by the free exchange of views between judges at 
seminars, sentencing institutes, sentencing councils, and 
otherwise, we believe that the philosophy of sentencing 
will become more unified as the years roll on and, in the 
final analysis, will defeat the criticism directed against 
federal judges on the issue of disparity. 

THE PROBLEM OF DISPA~ITY 

In preparing a similar program for the 1968 
seminars, we sought information from the Director of the 
Bureau of Prisons as to the existence of disparate sentences 
recently imposed. To our gratification the reply was as 
follows: 

"In our opl.nl.on, the issue of disparity 
in sentencing is no longer a significant 
problem. While this was a serious issue 
some six to eight years ago, the Sentencing 
Institutes and the implementation of 
18 UwS.C., Sections 4208(a) (2) and (b) have 
done much to correct the gross inequities 
we saw earlier." 

The foregoing statement, in our view, fully justi
fies the expense of sentencing institutes, and the value 
~f varying sentencing alternatives provided bY,Congress 
1.n 1958. To ~he credit of the three branches of our 
Government, the problem of disparity has been attacked wii.:h 
vigor and substantial success. 

This is not t=? S"ly that all disparity has been 
eliminated. Some judges entertain a relatively fixed idea 
that a particular crime calls for a particular sentence, 
reg.ardles£ of the offender. They likewise feel that no 
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provision, other than the statutory parole eligibility 
date, should be granted as to particular crimes. Take, for 
example, the bank robber -- and there were 1012 cases 
tried for this ofrense during fiscal 1969, nearly double 
the number of cases tried in fiscal 1965. While the 
sentenges ranged from one to twen-ty-fi ve years I the 
average sentence was approximately twelve and one-half 
years: But, a twenty-?even year old first offender, with 
no prl.or record other than three arrests for drunk and 
d~sorderly, :e?eived a maximum sentence of twenty years, 
w1th no prOVl.Sl.on for early parole consideration. If this 
offender had been sentenced under section 4208(a) (2), it 
certainly would have afforded greater prospects for ultimate 
rehabilitation which, absent the factor of deterrence, is 
the ultimate objective of confinement. 

It is impossible for any judge to predict the 
prospects of rehabilitation in all cases. Even the 
hardened criminal will infrequently see the error of his 
ways at some point during confinement. In any event, the 

, defendant will, on some date, be released. Since the 
j-udge seldom, j,f ever, sees- the defendant following the 
day of sentencing, is it not preferable to voice confidence 
in the Executive by permitting the Board of Parole to 
exercise its judgment as _to appropriate time of release, 
all as provided. under indeterminate commitments --
55 4208{a}(2}, 5034 and 50l0{b)? Some federal judges, 
both on t;he"trial and appellate level, have expressed a 
lack of confidence in the Board of Parole. In fact, the 
trial judges -lean to the view that the Board releases 
offenders at too early a date when given the discretion 
vested by statute; whereas, many appellate judges indicate 
that -the Board does not exercise its discretion soon enough. 
Personally, the author of this paper joins with the views 
of the Director of the Bureau of Prisons and the Chairman 
of the Board of Parole that, as a general rule, sentences 
of three years or more, imposed in an adult case, should 
be subject to § 4208(a} (2), thus granting the flexibility 
necessary in the exercise of discretion. -

Disparate sentences are not always the result of 
lengthy terms. A "slap on the wrist" sentence may like'Rise 
create disparity. .While the purported excessive senterice 
is the subject of violent criticism, we know that wherf~ 
there are two defendants jointly involved in an identi~al 
crime, and have essentially similar backgrounds, it creates 
an issue of disparity for one judge to impose a five-year 
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sentence as to one defendant, with another judge imposing 
a three-month sentence as to the other defendant. Caution 
should be exercised in such a situation and the probation 
officer should keep the sentencing judge fully advised as 
to sentences imposed upon co-defendants. This does not 
mean that the two sentences should be equal, but it does, 
suggest that equality is appropriate where the background 
is substantially identical. 

With the progress made in eliminating disparity 
in the federal system, \'1e wonder as to the need of legis
lation providing for the appellate review of sentences. 
While this is not within the purview of our discussion 
it is ~igni~icant t~ ~ote that' the approval or disappr~val 
o,f legJ.slatJ.on provJ.dJ.ng for appellate review of sentencing 
has been presented to the Judicial Conference of the United 
States on a number of occasions. Prior to the 1969 fall 
session such ~egislation has been approved by a one or two 
vote marg~n, but at the last session similar legislation 
was disapproved. The suggestion has been made that a 
~tatutory scheme for review of sentences by' three district 
Judges would be more acceptable, all of which could be 
accoml?lished by examining the presentence report, obtaining 
the vJ.ews of the sentencing judge, and directing a hearing 
if th~ same is deemed appropriate. Such a procedure would 
be akJ.n to the use of sentencing councils now invoked in 
certain areas. 

THE DANGEROUS OFFENDER 

We all recognize that the only jUdicial solution 
to,th7 "dangerous offender" is confinement and, of course, 
th~s J.S not a solution of the problem. 

Under the Model Sen.tencing Act, published by the' 
National Council on Crime and Delinquency in 1963, a 
ndangerous offender" is defined as one who has committed 
a serious assault, and who suffers from a serious mental 
disturbance that'contributes to the likelihood of his 
committing such a crime again. Sentences up to thirty years 
are suggested for such offenders, but only after referral 
to a diagnostic cente'r. The principal difficulty with this 
definition lies in the ability to pinpoint a mental dis
turbance ~hich gives rise to the probability of committing 
similar assaultive crimes in the future. The Model Sen
tencing Act also classifies the racketeer as a "danaerous 
offender," prcbably because his leadership prc;~1:?ts (;thers 
to commit assaultive criminal acts. As to non-dangerous' 
offenders, the Act recommends a maximum of five years, 
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including rarole time. It is argued that not many non
dangerous offenders require: commitment, save and except 
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the repetitive criminal and white collar criminals for whom 
'a'fine would be no~deterrent. The views expressed in the 
Model ,Sentencing Act are ~:orthy of consideration but, in 
genE~ral, the five-year sentence is deemed inadequate to 
'meet'all situations involving the habitual non-dangerous 
offender and, as to the "dangerous offender," the trouble 
lies in ascertaining the mental disturbance tied in with 
the likel'ihood of cOIfu"Uitting assaultive crimes in the 
futul?e. 

When a defendant is received at a federal penal 
institution, the initial task is to attempt to identify 
the "dangerous offender." The presentence report gives the 
background information, both social and criminal. The 
institutional classification committee does a diagnostic 
~10rkup on each inmate. Background information is augmented, 
if necessary, by further investigatiori of primary sources. 
Detainers, pending charges, and circumstances o,f earlier 
offenses are verified wherever possible. Records of prior 
institution commitments are'reviewed. Prior incidents 
'of violence, aggressive and assaultive behavior generally 
provide the hallmark to the identification of a "dangerous 
,offender." In the absence of a study under § ~208 (b) , 
these factors, together with the views of the probation 
officer, are substantially all that the sentencing judge 
possesses in identifying such an offender, with the 
additional factor of the circumstances of the prisoner's 
offense in question. However, the sent'encing judge can 
be mistaken in his identification of a "dange'rous offender" 
and, for this reason, it is better to resort to a sentence 
under '4208(a) (2), thus permitting the more adequate 
facilities of the penal institution to become operative. 

Even ~ sentence under 4208(b) -- for study and 
report -- will not always reveal the "dangerous offender." 
Mos.t federal penal institutions maintain the services of 
a psychiatrist and/or psychologist. There· are several 
psychol09ical tests which may reveal personality structures 
in 'which violence is most likely to occur. The psychia
trist is sometimes able to uncover hostile and aggressive 
impulses which may lead to violence. Nevertheless, there 
are no known tests or other diagnostic tools which are 
completely reliahle in identifying the "dangerous offender" 

.and it is conceded by all that further study and research 
in this field is ~efinitely needed. 
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When an inmate is deemed to be a '~dangerous 
offender," he is confined in close-custody penitentiaries 
where an industriql work program is ,of prilnary importance. 
If there is an apparent psychosis indicated, and inten
sive psychiatric treatment is required, the person is. 
customarily transferred to the Medical Center at Spring
field, Missouri. OtherNise, some "dangerous offenders" 
will receive specific treatment and training needs whi~h, 
in addition to psychiatric treatment, may include 
education, individual and group counseling, vocational 
or on-the-job training, religious counseling, assistance 
with family problems, Alcoholics Anonymous, and the like. 

In rare instances the sentencing judge may secure 
the services of a local psychiatrist to assess an. 
individual for the purpose of identifying a "dangerous 
offender." It is unlikely, hdwever, that such a service 
would be beneficial as the local psychiatrist would 
probably not be able to render such an opinion in the 
absence of a prolonged study. Frequently it is important 
to determine how the prisoner relates to authority and to 
his peers, as well as how he accepts frustrations. This 
requires more time and study than a local psychiatrist 
is capable of undertaking. 

Th.e term "dangerous offender" needs a description 
to promote a more common understanding. It may be related 
to his past acts or condition which may have resulted in 
causing physical harm to a person, or even t.he taking of 
a life. But it may also be occasioned by the present 
physical and mental condition of an individual. The 
violence prone,ness or potential is what we are striving 
to ascertain. An act of violence may be accidental and 
may not, standing alone, reflect "dangerousness. 1f 

• 

Similarly, offenses committed under the typical "unwritten 
law" involving husbands and wives do riot necessarily 
point to a "dangerous offender." 

When offenders are classified as' "dangerous," 
and when they are finally released on parole, they are 
placed under attempted close and intensive parole super
vision. It is acknowledged, of course, that a probation 
offi6er serving as the parole officer cannot,constantly 
track a paroled "dangerous offender" and this is an 
inherent problem in the system. We know that "dangerous 
offenders" sometimes repeat their acts of violence, but 
unless we are pr~pared to keep them confined fore~0r, 
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they must, sooner or later, be given a further chance in 
life, even though such a release Subjects society to aT. 
additional risk. 

EFFECTS OF CONFINEMENT 
EXPECTATIONS OF CORRECTION 
AVAILABLE FACILITIES 

There is, of course, little expectation for 
rehabilitation or correction with respect to inmates who 
have been in and out of institutio~s over long periods 
of time. For them, confinement and incapacitation are 
the primary concerns. Nevertheless, over a number of years 
there can be a process of "measuring change" even with 
this type of criminal. While a sentence under 4208(a}(2) 
holds out little hope for the "lifetime criminal, as he 
fully realizes 'that he is a poor parole prospect, yet 
there have, been infrequent instances occasioned by in
creased age or the process of "measuring change" which 
justifies the use of the indeterminate sentence alterna-
.tive. At least it affords a goal for which the inmate 
may strive. 

Turning now to the class of criminals who fall 
somewhat short of being perpetuals, it is vitally impor
tant in the -field of correction and possible rehabilita
tion that confinement be terminated at a time when the 
offender is most capable of making his own way in the 
community. r1'o keep a youth, or adult, well beyond the time 
when the institutional staff and parole authorities believe 
him to be ready for a trial in the community can be 
del~terious. If' for no other reason, judges should give 
consideration to the indeterminate provisions of §§ 5034, 
SOlO(b) ,and 4208(a} (2). The utter frustration confronting 
a prisoner who may be ripe for a trial in the community, 
but who cannot be released on parole for another two 0+ 
three years by reason of a stl:"aight sentence, may result 
in a continuation. of a life o:E crime afte-r the parole 
finally becomes effective. With the exception of the 
"dangerous' offender," parole 9'ranted at the .right time does 
not present any great danger to society. True, there are 
many' recidivists, but if they are so inclined they will 
quickly be picked up and their parole revoked. They would, 
under any' circlL'11stances, be only adVancing tt~eir criminal 
activi ty by a brief period of time. We sOOmi·!: that the 
risk of the indeterminate sentence is justified. 

F-ll 



8. 

As we know, federal penal or correctional ·insti
tutions are'classified for the purpose of separating various. 
types of offenders from one another. It may be appropriate 
for a sentencing]udge to recommend that two or more 
defendants involved in a joint crime be sent to separate 
places of confinement. The various institutions are 
classified to receive certain categories of offenders -
juveniles and youths; young adults; intermediate adults; 
long-term adults; short-term adults; and sp~cial categories 
such as women, medical, and psychiatric patients. Since 
rehabili,tative goals can best be accomplished in small 
institutions, and since thb juveniles and young adults 
are the most likely prospects for rehabilitation, the 
largest expenditures are in these institutions where 
intensive treatment and training programs are av'ailable. 
The youngest offenders are sent to Ashland, Tallahassee, 
Milan, Petersburg, and Seagoville, where the optimum 
capacity is.550 or less at each institution. A new 
institution for juveniles is at Morgantown, West Virginia, 
and opened in November, 1968. At this latter institution 
there is an intensive research program contemplated. 

Communi ty treatment centers, or ha'lfway houses 
as they are sometimes called, are relatively new adjuncts 
to the correctiona.l program. They are viewed as a valuable 
assist to selective individuals in their transition into 
the community. At the present time there are approximately 
250 individuals functioning either in the federally 
operated or, contract centers. In addition to the ~conomic 
and productivity gains, mountin~ evidence demonstrates 
center effec'tiveness in tendtng to prevent further, 
crirn.im~,l acti vi ty. Legislation, is also pending to provide 
for "live-in" cehters where individuals( deemed inappro
priate for' total co.nfinement, may be directed to live as 
a condition of probation and permitted to work at their 
normal legitimate occupation or be otherwise assigned 
compulsory labor. The problem here is that such centers 
are not justified except in larger ci~ies and, in addition, 
sta.te and federal cooperation is sorely rieeded t,o develop 
suc~cessful progr,ams. 

The contract work-release programs ~re also an 
innovation. A daily average of 500 federal offenders are 
participa.ting. 

It is true that programs of this nature give 
rise to other incidents and frequent escapes. Approximately 
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Ichree of every ten indj.viduals either escape, attempt. to 
escape, or commit a cr.tme. Nevertheless, the other seven 
successfully complete the program and are then released 
on parole -- genf~raLly with the job where they have 
already been working. 

The employment placement officers offer services 
in nearly every major city. An estimate of 8,000 job 
pl~cements per calendar year is deemed to be ,approximately 
correct. 

The Board of Parole plays a major role in seeking 
the reintegration of the offender into society as a law
abiding, . self-supporti,ng person. In many instances the 
board recommends placement of individ~als in community 
treatment centers, where the offender is thereafter 

. visited, 

In sum, the prison and parole authorities are 
exerting their best efforts to determine t~e P'?tenti,,:-l 
of the person, his treatment needs andmot1vat1on, h1s 
emotional self-control, his knowledge and vocational 
cornpeten'ce; all for the purpose of developing' realis tic 
future plans which must ultimately be met in any event. 
Just as the judges are subject to error, the penal and 
parole authorities a:e not infa~lible, ~ut th~ir.a~vanced 
programs seem to mer1t the conf1dence of the Jud1c1ary 
to the extent, at least, of making sentences flexible to 
authorize release on parole at a time deemed to be 
appropriate. 

RELEA.SE PROCEDURES 

With no effort to repeat what has heretofore 
been said, the only release procedure, other than parole, 
is the mandatory release provision of 18 U.S.C. §§ 4161,-
4163. This is frequently referred to as good-time 
allowances, industrial good-time, and discharge. 

. Summarized briefly the good-time allowances. 
e.~railable where the record of conduct shows a faithful 
observance of all rules and not being subjecte~ to 
punishment) are: 

Term of Sentence 

Life sentence 
10 years or nct2 
5 to 10 years 
3 to 5 years 
1 to 3 years 
6 mos. to 1 year F-13 

Time Allowance 

No time allo\.,.ed 
10 days each month 
8 days each month 
7 days each month 
6 days each month 
5 days each month 

. i 
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.. Judges should be cautious in sentencing 
~nd1vidual~ to period~ of approximately six months. 
54161 prov1des thi;\t "~f the sentence is not less than 
six months at;d not more than one year," the five days per 
month good-t1me computation is appropriate. The Board of 
Parole and Bureau of Prisons ~re not in a,greement as to a 
sentence of 181 or 182 days. The Board treats a month 
~s 30 days. (18 U.S.C. § 4202); the Bureau does not. If 
Judges des~r7 to make the good-,time provisions applicable, 
they should ~mpose a sentence of at least six months or 
at least 183 days. If judges do not desire to make the 
good-time allowance applicable, they should impose a 
sentence of not ~ than 179 days. 

Industrial good-time (§ 4162) is in addition to 
the good-time allowance under § 4161. It is allowed in 
~e discretion of the Attorney General (Bureau of prJsons) 
~1thOU~ regard to' the length of the sentence. Employment 
1n an ~ndustry or camp may be allowed not to exceed three 
days for eac:=h month of actual ~mployment durin.g the first 
year, and f~ve days for each month during any year beyond' 
the fir~t year. Similarly, the same allowance-may be made 
to a pr~soner performing exceptionally meritorious service 
or performing duties of outstanding importance in connec
tion with institutional operations. 

. Discharge from the penal or correctional insti-
tution follows as a matter of course, with the sentence 
being c:=redite~ by the good-time allowances! provided that 
the pr~soner ~s not wanted by the authorities of any 
stat7. Tb.-e foregoing assumes that the prisoner is .not 
prev~ously relea?ed on parole. 

Eligibility for parole (may be released) is covered 
under 18 U.S.C. § 4202. It does not apply to a juvenile 
delinquent or committed youth offender (Youth Corrections 
~ct). 'As to all other federal prisoners, if the term is 

over one'hundred and eighty days," they are eligible 
for parole after serving one-third of their term or terms 
or, in the event of a life sentence or sentence in excess 
of 45 Y7ars, after serving 15 years. Eli9ibilityfor 
parole ~s ~ a mandatory release. 

. One exception exists as to the foregoing. Under 
Execut1ve Order 11325, persons sentenced for violations 
of the Universal Military Training ~nd Service Act may 
apply and be considered for parole at ~ ti~e, bu~ the 
parole must be to regular or noncombatant service or to 
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alternative civilian work, and the type of service must 
be in accordance with the defendant's pre-conviction 
classification by bis draft board. Thus, a defendant 
classified as I-A must be paroled to regula~ military 
service; a l-A-O classification permits parole to non
combatant service. It follows ,that the draft evaders 
and conscientious objectors hold the "key" to their 

11. 

release. From experience, where this type of offender is 
s~tenced to a term of four or five years, under 4208(a) (2), 
the offender is generally released on parole, without other 
restriction, after serving 15 months. 

Some judges have adopted the practice, with 
draft evaders and conscientious objectors, to place the 
defendant on probation and, as a condit~on of probation, 
require the defendant to report to his draft board for 
military duty or, as to conscientious objectors, to require 
them to report for c.ivi liar. work as previous ly ordered. 
The theory back of this arrangement is grounded upon the 
Jehovah Witness faith which declines to recognize the 
Universal Military Training and'Service Act, but aoes 
acknowledge the particular order of the judge. As the 
draft law is undoul:tedly the most compelling of all laws 
ca11ing for deterreD~e, the majority of the judges do not 
feel. that devices described above should be' generally 
adopted. Certainly it has no-merit in cases other than 
Jehovah Witness defendants. 

On October ,30, 1969 r :he Bureau of Prisons 
re1eased Policy Statement 760(; .. :;1 implementing the Bail 
Reform A\'::t of 1966 and judicial decisions regarding jail
t~e credit on sentences. Credit for time spent in custody 
while awaiting trial will now be given with respect to 
commitments under the Federal Youth Corrections Act and the 
Juvenile Delinquency Act, as well as sp1it-s~ntences, regular 
adult sentences, and commitments under Title II of the 
Narcotic Addict Rehabilitation Act. Many complex problems 
arise by reason of computing jail-time credit and a reference 
to Policy Statement 7600.51 is necessary to resolve the 
particular issue presented. Even the Policy Statement 
referred to above runs counter to some of the aecisions 
and it remains to be seen whether the courts will accept 
'~e same in its entirety. As the Policy Statement is 
liberally interpreted in favor of the inmate, we can only 
hope that the courts will approve it as uniformit,y is 
assuredly necessary in this field. Of course, th'e adjust
ment for credit: for time in cusJcodv ~"hi1e aTtJai tinr:r trial 
merely advances the mandatory re1e~se date and, ~vlth 
respect to the Youth Correct·ions Act, the conditional 
release date, and has norefer~nce to a parole date . 
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SENTENCING ALTERNATIVES ~
SOME SUGGESTIONS AND PITFALLS 
---~~~~~~~~~~~~~~ 

(1) Juvenile Delinquency Act 
(18 U.S.C. §§ 5031-5037) 

It should be noted that a "juvenile" is one wno 
has not reached his eighteenth birthday at the time he 
commits a crime punishable by laws of the United States. 
I t is the age of the person at the time he cc~nmi ts the crime 
which is controlling. It is not the age at the time he is 
actually tried, or at the time the criminal information is 
filed. 

The "juvenile" -- unless the offense is punishable 
by death or life imprisonment -- has an absolute right to 
be proceeded against undet' the 'Juvenile Delinquency Act, 
unless the Attorney General has directed otherwise. Thus, 
~n indictment against a "juvenile" who conunits a crime, 
not punishable by death or'life imprisonment,' is subject 
to a dismissal unlc~ss the Attorney General has expressly 
directed that he ble proceeded against as an adult. . It is 
the practice of the Attorney General not to issue s11ch a 
direction except ~n the most serious cases. . 

We all· know that the, "juvenile" must consent to 
being proceeded against under the Juvenile Delinquency 
Act. This requires a full explanation pf his rights and 
the consequences of signing the requisite consent form, 
including the fact that the execution of the consent form 
is 'tan'tamount to! a waiver of trial by jury. Recent 
decisions have expressed some doubt as to the constitution
ality of requirin'g ? "juvenile" to abandon his right to 
trial by jury, but we believe that the right exists as 
the "juvenile" need not elect to be tried under the 
Juvenile 'Delinquency Act. See: Nieves ·v. Unit.ed States, 
280 F. Supp. 994 (S.D.N.Y., March 5, 1968); United ,States 
v. Jackson, 390 U.S. 570; United States V. Costanzo, 
395 F. 2d~41 (4 Cir., 1968) F c~rt. den. 393 U.S. 883. 
If a person can knowingly and intelligently waive trial 
by jury as a.n adult, it seems equally clear tha.t a 
"juvenile" can waive trial by jury, if the consequences 
of signing ·t:h~ consent form are properly explained to him 

A .. t one time tne trial of a case under the Juvenile 
Delinquency Act was deemed only to necessitate the same 
degree of proof as would be requ~red under an ordin~ry 
civil action. United States ~Borders_, 154 F. Supp. 214 
(N.D.Ala., .195,7), affd. 256 F. 2d 458 {5 Cir., 1958). 
However, since In re 'Gault, 387 U .• S. 1 (1967), it seems 
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clear that the degree of proof required is the same as 
in an. adult criminal case, i.e. proof beyond a reason
able doubt. united States v. Costanzo, supra. 

Probation, not exceeding the time when thE~ 
"juvenile" reaches the age of twenty-one year,s, is 
available as an alternative. 

Commitment for a period not exce~ding the time 
when the "juvenile" reaches the age of twenty-one years 
~s likewise available; subject, however, to the limita
tion that the commitment may not exceed the time for ' 
which the person could have been committed if tried as 
an adult.' Thus! a fifteel1":-year-old boy who would ha:lle 
been sentenced under the National Motor Vehicle Theft 
Act cannot be committed for a longer period than five 
years, even though he may not have attained the age of 
twenty-one years when the five-year period expires. 
Similarly, a seventeen-year-old boy committing a mis
demeanor can riot be required to serve more than one 
year. 

A "juvenile" may be committed for study and 
report under 18 U.S.C. § 5034. The report must be made 
within sixty days unless the court grants additional 
time~ 

A committed juvenile delinquent is eligible for 
parole at any time following his commitment. It is for 
this reason that the eligibility for parole statute, 
18 U.S.C. § 4202, is inapplicable to juvenile offenders 
prosecuted under the Juvenile Delinquency Act. 

While presumably a "juvenile" may knowingly and 
intelligently waive his right to counsel, it invites a 
post-conviction.attack to permit a juvenile not represented 
by counsel to be tried without the services of an attorney. 

There are definite advan~ages to being tried under 
the ,juvenile De;Linquency Act. In the first place, the 
criminal information merely charges, the commission of 
an act of juvenile delinquency and does not ~harge the 
s,pecific crime which would have been stated 1.f the boy 
had been charged as, an adult. The limitation on the length 
of commitment restricts the power of the court to commit 
for a period beyond the time when the II juvenile" reaches the 
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age of twenty-one years. 
if the same be considered 
is not entitled tQ a jury 
Delinquency Act. 

In fact! the only disadvantage, 
as such, is that the "juvenile" 
trial under the Juvenile 

Proceedings under the Juvenile Delinquency Act 
are frequen't.ly heard in chambers, but such a practice is 
not mandatory. It does tend to give an informal atmosphere 
to the court proceeding and, above all, prot,ects the 
"juvenile" from publicity through news media. 

We should ever be mindful of the obligation', 
wherever possibl~, to divert the cases, of juvenile 
offenders to the state and local authorities. While the 
federal system may be moxe adequate in many instances, 
confinement in the federal institution usually brings 
about a forced separation between the child and his 
parents which should be avoided if there is any prospect 
of assumption of parental responsibility. 

(2) Federal Youth Corrections Act 
(18 U.S.C. §§ 5005-5026) 

wllile a "youth offender" is' defined as a person 
under the age of twenty-two years at the time of conviction 
(18 U.S.C. § 5006(e», it is ·nevertheless provided 'that a 
person who has attained his twenty-second birthday, but 
has not attained his twenty-sixth. birthday at the time of 
his conviction, maY'be sentenced under the Youth Correc'"': 
tions Act when the court finds that there is reasonable 
grounds to believe that the defendant will benefit from 
treatment thereunder, 18 U.S.C. § 4209. Judges should be 
hesitant to use 'the Youth Corrections Act for individuals 
between 22 and 26, bearing in mind that the primary 
purpose of the act is to reach offenders in the critical 
age of 18 to 22. Moreover, where the offender falls 
within the age of 22 to 26, the Youth Corrections Act 
sentencing provisions are not available if the individual 
has been convicted of an offense requiring imposition of 
a mandatory penalty such as a narcotic violation, . 
26 U.S.C. § 7237. However, if the youth offender falls 
within the 18 to 22 age bracket', he may be sentenced mc'lder 
the Youth Corrections Act even though it involves an offense 
calling for a mandatory penalty if he had been sentenced 
as an adult. 

Technically a~d legal~y a person between the age 
of 22 and 26 years is a young adult offender, even though 
sentenced under the Youth Corrections Act. 18 U.S.C. ~ 4209 
refers to "Young Adult Offenders" and it is significant that 
this section is not incorporated within the Youth Corrections' 
Act. Furthermore, § 4209 only refers to a "bene:i2it from 
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the treatment" provided by the Youth Corrections A.ct •. 
Immediately the question arises as to whether a III young 
adult offender" between the age of 22 and 26 and sen
tenced under the Youth Corrections Act is eligible for a 
certificate setting aside his conviction under 18 U.S.C. 
S 5021. We believe that Congress, in providing for the 
discretionarv sentencing of young adult offenders; between 
the ages of 22 and 26 under the Youth Corrections Act, 
must have intended to accord all benefits thereunder, one 
ov'which is to have the conviction set aside' prior to the 
expiration of the maximum sentence upon unconditional 
discharge or, in the event of probation, before the 
expiration of the maximum period of probation if uncondi
tionally discharged by the, court. 18 U.S.C. § 502l(a) 
and § 502l(b). 

A sentence pursuant. to the Youth Corrections Act 
should not be automatically imposed merely because the 
defendant falls within the 13 to 22~year-old bracket. 
The purpose of the Act was to provide individual corrective 
treatment for an indeterminate period, subject to statutory 
limitations. Statistics demonstrate that the period of 
life between 16 and 23 years of age is the focal source 
of crime; it is when habitual criminals are spawned. For 
b~ese reasons, among others, additional efforts are devoted 
to rehciliilitation and a restoration of normality. However, 
a youth offender who is already a recidivist as to other 
than minor offenses, or who,has previously b~en sentenced 
under either. the ,Juvenile Delinquency Act or the Youth 
Corrections Act, is only infrequently good material .for 
fur.·ther eff()rts of rehabilitation. 

If commitment is deemed necessary, the most 
frequently used statute under the Youth correct~ons Act,is 
S 50l0(b) which provides, in substance, for an 1ndeterm~nate 
sentence for tr~atment and supervision until discharged by 
the Youth Correction Division of the Board of Parole as 
provided by § 5017(c) which means, as w:e know, tha~ ~ 
conditional release must occur hot l.ater than four years 
from the 'date of conviction, with an unconditional discharge 
not later than six years from the date of conviction •. 

Judges fall into error in attempting 'to commit 
a youth offender for a definite term, such as two years, 
and still invoke § 50l0(b). A commitment for a term' 
certain runs counter to § 50l7(c) and, unless a..,\ended, 
would be treated as an adult .;ent,ence. The words "for 
treatment and supervision" and "in lieu of the penalty of 
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imprisonment othenlise provided by law" as contained in 11 
S 50l0(b) manifestly demonstrate that no definite term I 
should be fixed by the Court. Even in misdemeanor cases ! 
for which one year's imprisonm~nt is the, maximum punish- ! 
ment if sentenced as an adult, if the Youth Corrections 1 
Act is invoked there is reputable authority to the ef~'ect I 
that the correctional institution may confine the youth ! 
offender for more than, one year "for treatment and super-' I 
vision." Cunningham v. United States, 256 F. 2d 467 ( 
(5 Cir., 1958); United States v. HOrning, 409 F. 2d 424, 
426 (4 Cir., 1969). 

It is possible, of course, to sentence for a term 
in excess of six years, where the statute permits same if 
sentenced as an adult, with the Court stating that it 
considered the youth offender incapable of deriving maxi
mum benefit from treatme~t within six years. A definite 
sentence of five years under § 50l0(c) would not stand 
and, unless amended, would be treated as a straight adult 
sentence. Thus, a youth offender-bank robber CQt.lld be 
sentenced under § 50l0(c) to a' term of ten years. Under 
S 50l7(d}, the youth offender-bank robber so sentenced 
would have to be conditionally released not later than 
eight years after sentence, but this does not mean that 
he cannot be released conditionally at an earlier date, 
and the statute imposes no restriction upon his condi
'tional release. ,For this reason there appears to be no 
particular advantage to resorting to a sentence under 
§.SGIO(c), other than as a'means of expression on the 
part of tile sentencing judge. 

The Youth Corrections Act, with its many advan
tages, presents problems which have caused some judges to 
decline to use same. These major defects, unless corrected 
by appropriate amendment, may tend to defeat the purpose 
of the Act. For example: 

(1) The sentence of a youth offender is suspended 
and the defendant is placed upon probation for a period of. 
four years under the usual conditions. After three years 
and ten months from the date sentence was suspended, the 
defendant violates the terms of his probation. When he 
is finally brought before the court asa probation violator 
and adjudged to be such, there remains only fifteen days 
of the four-year period. Probatioll is set aside and the 
defendant is committed under § 50l0(b). He arrives at the 
correctional institution ten days prior to the expiration 
of the four-year period from the date of the conviction. 
He ~ be conditionally j'eleased after serving te~1 d'ays 
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si~nce the dire9tion in § 5017 (c) is to the effect that' 
both co'nditional and unconditional release dates under a 
commitment pursuant~to § 50l0(b) are computed from the' 
date of conviction. Obviously this is a deterrent to any 
judge contemplating probation under the Youth Cor~ection 
Act. 

(2) If two commitments are made simultaneously 
under § 5010 (b), the periodf5 of service a,re bo:und to run 
concurrently, even though the court specifies that they 
run consecutively. 

~3) If a defendant is already serving a state 
or prior federal se'nt:ence I any subsequent commitment under 
the Youth Corrections 1!~ct IIfor treatment and supervision" 
will be shortened by the elapsed time served in state 
custody or under a prior federal sentence. 

From the foregoing it is clear that the vice in 
the Youth Corrections Act lies in computing all times from 
the date of conviction. § 5020 authorizing the Youth Cor
rec'cion Division of the I:?oard of Parole to effect the return 
6f the youth offender for "further treatment" ~fter con
ditional release, but before unconditional discharge, does 
not cure the defect. Assuming that the youth offender did 
nothing wrong following his mandatory conditional rel'ease 
under § 50l7(c), it is questionable whether any attempt 
to resort to § 5020 would be constitutionally permissible. 

§ 5023{b) makes it plain that the Youth Corrections 
Act shall have no effect upon tne Juvenile Delinquency Act. 
It follows that if a defendant is adjudged a juvenile 
delinquent under' the latter Act and placed on probation, 
any subsequent commitment sentence for violation of the 
terms of probation must be under the Juvenile Delinquency 
Act, even though ,the age at the time of the commitment 
sentence is 18 years or over. The essential difference 
between the two acts lies in the fact that there must be 
a conviction for a specific crime ~o bring into play the 
Youth Corrections Act, whereas the Juvenile Delinquency 
Act calls for a determination of a status of being a 
juvenile delinquent, even though that status cannot be 
determined under In re Gault without proof beyond a 
reasonable doubt~ 

l?inally, ,tL2re is a study and report proviso in 
§ 5010 (e) \vhich en2::,11:;3 7:"';:::: CO:1r1: to .2.scertain f"hether a 
youth offender \'Jill dcri'::' '..;:-mcfit from trGatment U:1::!8r 
§ 5010(b) or § 5010(c), witi1 a required report within 60 days, 
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or such addit~onal period ~s tne court may grant. As it 
is known that the Executive generally favors the use of 
the Youth Corrections Act, this commitment for observa
tion (lnd study is not used t,o ~ny great extent'. 

(3) Observation and Study 
Prior to Sentence 

We have previously mentioned the a1t«?rnatives 
available to judges, prior to sentence, to commit defen
dants, following a finding of guilt or an acceptance of 
a plea of guilty, for a fixed period of time to permit' 
defendants to be studiad and a report. made to the court. 

18. 

.As to adults, these statutes are found in 18 U.S.C .. §§ 
4208(b) and 4208(c), with a required imposition of a maxi
mum sentence of imprisonment, and a report forthcoming 
within three months which period may be extended for a 
maximum additional three' months by court order. Under the 
Juvenile Delinquency Act, the study and report statute 
is found in 18 U.S.C. § 5034. Uoder the Federal Youth 
Corrections Act, the statute is found in 18 U.S.C. § 50l0(e). 

When §§ 4208(b) and 4208(c) were enacted, it was 
thought that, by reason of the imposition of the maximum 
sentence, it would be unnecessary to return the defendant 
to court for any modification'of sentence., This issUe was 
put to rest by the Supreme Court's decision in Behrens, 
which held that the defend~nt's presence in court was 
required when. the sentence was modified under § 4208(b). 

.Wherever the observation and study provisions are 
invoked, it is highly important that the presentence 
report be first 'completed and forwarded. This background 
and behavior information is vital to the final report. 
It should, wherever possible, include the judge's reasoning 
for resorting to the observation and study alternative. 

In selecting offend€lrs for the!:?e special exami
nations judges should apply certain criteria. Obviously 
all offenders cannot be sent away for observation, study 
and report. The unusual per:sonali ty and behavior. of the 
offender, the nature of the offense, the offender's social 
history, and the nature of t.he treatment under considera
tion are of major importance. Individuals with.apparent 
pers(;mali ty dis'turbance or mental disorder, or defect as 
exh:i,bited by unusual attitudes or behaviors, are frequently 
referred for examination. Certidn types of offenders are 
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typical subjeqts of special exarninatio'ns by reason of the 
offense comm.itted such as sexual off~nses, arson, aggressive 
physical assaults, ~nd crimes without any apparent motive. 
Unusual and unexplained backgrounds of recidivism ~nd prior 
history of mental disorder wi~l frequentlY,bring about a 
,study of this type. 

The foregoing statutes should not be invoked as 
a SUbstitute for determining mental competency for trial. 
Wherever that question is in doubt, the trial and' sentence 
should be deferred pending a judicial determination of 
competency under 18 U.S.C. § 4244. . 

While any recommend:ation contained in' the obser
vation and study report is not binding upon the court in 
passing flnal sentence, it stands to reason that if a 
court resorts to same it should, as a general rule, follow 
the recommendation. If this were not so, why go to the 
trouble and expense of using these statutes? Under no 
circumstances should the court use these statutes as a 
substitute for the belief that the offender should at 
,least be confined for a brief period of tim~. 

(4) The Split-sentl~nce Statute 

In 1958 Congress amended 18 U.S.C. § 3651 so that, 
as to offenses not punishab.le by death or li~e imprison
ment, if the maximum' punishment provided for such offense 
is more than six months, the court may impose a sentence 
in excess of six months and provide that the defendant 
be confined in a j ail-t.:ype inst:l tution or treatment 
institution for a period not exceeding six months, and 
suspend the execution of the remainder of the sentence 
and place the defendant on probation for such period and 
upon such terms and conditions as the court deems best. 

This statute serves its purpos.e especially where 
the nature of the offense is such that a sentence is 
likely to operate as a deterrent to the defendant and 
others. Income tax violators, postal thefts by employees, 
bank embezzlers under certain circumstances, the.fts by 
longshoremen unloading vessels, and many· similar offenses 
are illustrative of 'potential use,s of the split-sentence 
provisions. Even the common bootlegger, when operating 
in 'an area where the illegal wh~skey flows ,freely, is a 
likely candidate for a SD~it sentence on his first or 
second conviction. 
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The split-sentence provision should never be 
used fo~ the sole purpose of retribution. If deterrence 
plays no part in the factor of sentencing in a particular 
case, it is more logical to assume that the offender 
should either be given a straight sentence or be placed 
on probation subject to exceptional circumstances 
indicating obvious perjury on the part of the offender 
where most judges have a feeling that the dE~fendant has' 
compounded his crime and is deserving of commitment. 

The· split-sentence statute has its advocates 
and opponents. Where it is felt that the offender had to 
be committed to custody in order to feel the force of the 
law, as well as being subjected to a substantial period 
of helpful guidance and 'supervision by a probation officer, 
the split-sentence statute serves a beneficent purpose. 
Similarly, it affords the same opportunity on a single
count indictment, which previously existed under a 
multiple-count indictment or information by giving the court 
the right to impose a short sentence on one count and 
grant probation on another. Where a person has a prior 
record of convictions of a mirtclr nature, for which he has 
been placed on probation, and t:hereafter either' commits 
another crime of a slightly more serious nature (or 
violates the terms of probatio,n), it is obvious that' 
probation may not be considered and yet a lengthy period 
of confinement may not be app.ropriate. The split sentence 
is probably the answer in s~ch a case. Likew~se, we have 
the offender who is addicted ito alcohol and commits a 
not·-too-serious crime. In all probability a "drying· out 
prodess" is needed, followed 1:)y probation at a time When 
the offender at least starts cmt being sober. 

There is the argument that the judge is sometimes 
inclined to impose a split sentence when, in fact, the 
offender should be granted probation from the outset. 
This i!; , admittedly, a potential vice in thespli t-sentence 
statutE~. If the offender is a likely candidate for· 
probation, the stigma of even a short jai'l sentence is 
likely to jeopardize the future of the individual. More
over, the judge cannot very successfully determine the 
value of a corr~itment of six mont~s or less in the terms 

, of rehabilitation, as it is extremely unlikely that such 
a short period of confinement can fit in with any,rehabili-
tation program. ' . 

Good time allmvances ar€ applicable to split 
sentences if the actual ~~riod of confinement is six 
months, but are not dllo~u~le if the actual confinement 
is less than six months. Nhen the split-sentence statute 
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was initially enacted, it was thought that good time 
allowances could not be 9ranted, ~ut in later years this 
policy was reversed. It is not the policy of the Bureau 
of Prisons to send a pris;oner sentenced thereunder to an 
ordinary county or city :jail' wherever the commitment period 
exceeds thirty days and, therefore, :spli t-senterice offenders 
are generally sent to a correctional institution or a penal 
farm. Under § 4202 the split-senten(~e offender, if 
confined for a period of "six months, would not become 
eligible for parole after serving on€!-il:hird of s,aid 
sentIence, even though good time allowances are gJ::'anted. 
Once again, if it is the'intention of, the sentencing judge 
imposing a split sentence to permit good time allowance, 
the time of commitment should be six :mClnths, but 'if the 
sentencing judge desires to require the. service of the 
entire time of confinement a comm~tmelJt for 179 days would 
be in order, in which event neither good time allowance 
nor parole would be granted. 

On balance, it is submitted that the split·-senterfce 
statute has bleen used with reasonable discretion duri,ng 
its t~..,elve years t existence. While it: may have resulted 
in a few offenders being committed for a brief period 
whereas outright probation may have belen more appropriate, 
it has undoubtedly brought about short.er periods of actual 
confinement in situations l,;ilere the s€mtencipg judge feels 
compelled to impress, upon the offender the force of the law. 

(5) The Indeterminate Sentence 
(18 U. S. c. § 4208) 

Perhaps'too much emphasis has already been placed 
upon this 'alternative. In sum, as a general rule, the 
provisions of IS U.S.C. § 4208(a) (2) should be invoked 
with respect to all sentences of three years or more. 
However, a sentence under § 420S(a) (2) does net eer se 
indicate early parole. It merely supplies flexibili t.y to 
program the individual in prison and to grant parole 
based on his adjustment and readiness for release. 

Another indeterminate sentence statute, infrequently 
used, is § 4208{a) (1). The sentencing judge may impose' a 
minimum term, at the expiration of which the offender 
shall become eligible for parole, but this minimum term 
cannot be more than one-third of the sentence imposed. 
The only purpose of this statute is to encourage those 
judges who sometimes lack comple£e faith in th~ operation 
of the parole system to reduce belo~l one-third-of the 
total sentence the period,wherein the prisoner may be . 
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considered for parole, and at the same time, not relin
quish to the parole authorities all. discretion as to the 
time of release. As the judge will not know what progress 
the prisoner makes towards rehabilitation, it is submitted 
that a sentence under § 4208(a) (2) is preferable. 

Neither of the foregoing indeterminate sentenpe 
statutes can be invoked unless the sentence of imprison
ment e~ceeds one year. 

While referEmce has been made to the term "indeter
minate sentence," unlike many state statutes the federal 
provisions are not truly "indeterminate." There is, in 
any event, a maximum period of time the' inmate must serve 
unless given a life sentence. This answers the critics 
of the true indeterminate sentence who argue that inmates 
become frustrated as to their.mandatory release dates. 

( 6) Probation 
(18 U.S.C. § 3651) 

Slightly in excess of one-half of all federal 
offenders are placed on probation. There has been a 
gradual increase' in the percentage of probation granted 
during the past twelve years, all presumab3:.y due to a 
more enlightened vil9wpoint of sentencing. We realize that 
the primary function of a sentence, whether it be probation 
or imprisonment, is rehabilitation. As the'Supreme Court 
said in Williams v. New York, 337 U.S. 241, 248 (1949): 
IIRetribution is no longer the dominant objective of the 
criminal law. Reformation and rehabilitation of offenders 
have become the -important goals of criminal jurisprudence." 

Aside from the difference in custodial ,costs 
versus probation, which is approximately ten to one, 
there are such factors as loss of the prisoner's working 
capacity and support for his dependents during confinement. 
Whe~measu;ed in the light of difficulties confronting a 
committed person reentering the community following his 
release on parole, together with the atmosphere, assqcia
tions and stigma of imprisonment, it at least emphasizes 
the fact that we, as judges, should proceed cautiously 
before r~jecting probation anQ. ordering commitment. 

This is not to say that all defendants should 
be placed on probation; nor does it mean that all 
defendants should receive light sent~nces. Aside ~rom 
the dangerous offender who must be correctivE~ly treated 
in custody f judges universally agiree that th~~re is no ' 
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fixed criteria in determining proper subjects for proba
:tion. As stated in the Model Penal Code, the offenders 
shall be dealt with in accordance with their individual 
characteristics, ci~cumstances, needs, and potentialities, 
and defendants shall be placed on probation, given 
suspended sentences or fines whenever such disposition 
appears practicable and not detrimental to th~ needs of 
publiC safety and the \V'elfare of the offender. The. 
emphasized words are, of course, not capable of prec~se 
definition. 

Disclosure of the contents of presentence rep'orts 
has temporarily withstood the ~ttack upon Rule 32(c}, 
Federal Rules of Cr.iminal Procedure ~ When the rule was 
liberalized effective July I, 19Q6, the Advisory Committee 
notes stated, in part, as follows:' ' 

"It is hoped the courts will make increasing 
use of their discretiori to disclose so 
that defendants generally may be given 
full opportunity to rebut or explain facts 
in presentence reports which will be 
material factor$ in determining sentences." 

These words of warning should be' sufficient. 
It is rather apparent that, unless judges make broade,r 
use of their discretionary power of disclosure y at least 
in part, we'will eventually.~each the point w~ere the 
Supreme Court will rever~eits prior decisi?ns i~ . 
Williams v. New York, 33, U.S. 241 '(1949), and W~ll~ams 
v. Oklahoma, 358 U.S. 576 (1959>'. Encroachments are' 
already being made upon the right of the defendant to be 
advised as to the 'contents of certain portions of the 
report. Baker v. United States, 388 F. 2d 931 (4 Cir., 
1968). In Verdugo v. United States, 402 F. 2d 599, 608-9 
(9 Cir., 196B), the court reserved the question of man
datory disclosure, but intimated rather definitely that 
there should be access to presentence reports. The con
curring opinion of Circuit Judge Brmvning goes further 
and holds that due process "may require some form of 
disclosure." In United States v. Holder, 412 F. 2d 212, 
215 (2 Cir., 1969), it is said that "it would have been 
preferable for the court to have revealed its contents 
to defendant," but it was not reversible error to.refuse 
to do so. Circuit Judge Blackmun in United States v: G~oSS, 
416 F. 2d 1205, 1214 (8 Cir., 1969), pointed out, qu~te 
correctly we think, that Rule 32~c) is permissive. 
Nevertheles S I the trl:;~1(~ i~~ . .:!0fini tely leaning t~ward some 
form of mandatory oi2cl:J~u::-e. 
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The Advisory Committee on Criminal Rules now has 
for further consi(~eration the matter o,f compulsory dis
closure of presentence reports,' subject to certain safe
guards. There is every reason to believe that changes 
will be made in Rule 32(c) within the foreseeable future, 
and it is better that these modifications be forthcoming 
through a rule than by judicial decisions d.ue to the many 
problems which arise. Trial judges already accustome'd 
to permitting voluntary disclosure of presentence reports 
have encountered no insurmountable difficulties in pro
viding safeguards and protecting the pr',;:,bation system. 

The role of the probation officer is of. major 
importance to the court. Among other r.hings the 'probation 
officer should --

1. provide the court with all significant 
information regarding the defendant; 

2. Analyze from the viewpoint of rehabili
tation prospects the data included in the 
presentence report; 

3. Unless the court ,otherwise directs, 
offer a specific recommendation which 
should be confidential and preferably 
set forth in a separate report. Whether 
the judge follows the recommendation is less 
important than the fact that he has the 
advantage of considering a specific point 
of view which may result in a conference 
leading to a disposition of the case which 
is contrary to what either the judge or 
probation officer initially thought was 
in order, 

4. Be prepared to justify his recommenda
tion on the basis of the data contained 
in the presentence report; 

5. Present to the court, if probation 
is recommended, a suitable plan for the 
probationer following his release including, 
but not limited to, his residence, employ
m~nt, and necessary supporting services, 
such as medical or psychiatric help, 
counseling, vocational training, etc.; 

6. Advise the court, if commitment is 
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recommended, as to available sentencing 
alternatives; 

7. Be prepared to discuss all aspects 
of the report and recommendation after 
the judge has had an opportunity to 
read the presentence inVestigation. 
Any involved case should properly be 
consi~ered in chambers by the judge and 
the probation officer. 

The probation term is likewise important. Some 
judges feel that the maximum of five years probation is 
justified in order to keep the defendant "in lin'e" for a 
lengthy period. If an appeal is noted, the probationary 
period is stayed pending appeal under Rule 38(a) (4), 
Federal Rules of Criminal Procedure. The consensus seems 
to be that after two years under supervision the law of 
'diminishing returns sets in. It is true that probat'ion 
may be terminated at an earlier date, and the law further 
provides that the court has the optiop of extending the 
period of probation up to a maximum of five years from the 
date of sentence or, if an appea.l is noted, from the date 
of final action by ari appellate court. The better view 
seems to be that, other than in exceptiOl'lal cases, the period 
of probation should nc.~t be more than three years, nor 
less than one year. 

Moreover, cOll'lsecutive sentences granting proba
tion for a total term in excess of five years have been 
declared invalid as to the exce~3S over ('md above five years. 
Fox v. United States, 354 F. 2d 752 (10 Cir., 1965). An 
interesting question arises as to whether a court, faced 
with a probation violator under five ye.ars probation, may, 
when the violation occurs sixty days prior to the expira
tion of the original probationary term, impose a new term 
of probation which will run beyond the original five-year 
term. It is believed that no such power exists, but the 
overall effect may be harmful to the defendant as the 
court, confronted with the necessity of enforcing the 
terms and ·conditions of probation, may be inclined to order 
commitment; whereas, the court, if given some discretion 
to extend the 'probati.on period beyond five years, may 
have continued the defendant on pl:oba tion. Apparently I 
however, this is a matter for Congress~ The question 
perhaps mpy be answered by continuing, with the consent 
of the defendant, the hearing on the revocation of proba
tion to some date or dates beyopd the five year period 
as it appears to be· a settled principle of law that if 
the offense giving rise to" the violation of probation is 
committed within the period of probation, a revocation 
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hearing may be conducted after the period has expired. 

Further, with reference to presen~ence reports 
the judges should --

I. Afford the probation officer at least 
two to three weeks working time to prepare 
a report and, where an investigation must 
be made outside the immediate judicial· 
district~' a period of four to five weeks 
is pref.erable; 

2. Familiarize themselves with Publication 
103, The Presentence Inv'estig-ation Report, 
published in February 1965. This document 
will acquaint the judges with the guidelines 
followed by probation O'fficers, and judges 
have the right to expect that the probation 
officers Tl'lill abide by this document in 
preparing their reports. 

The 'conditions which may be imposed in granting 
probation are flexible. § 3651 provides. that r among the 
conditions thereof, the defendant may be requJ.red to 
(1,) pay a fine in one,or severa~ sums, (2) make restitution 
or r.<3paration to aggrJ.eved partJ.es for ac~ua~ damages or 
10s6 caused by the offense for which convJ.ct~?n was had, 
and (3) support persons for whose sUJ?port heJ.s legally 
responsible •. As a ma·tter .of practice, court~ have adopted 
"General Conditions .of Probation" incor'pDratin.g the fDre
going, as well as other conditions •. It is not necessary 
that the sentencing order specifically refer to the 
conditions of probation with the exceptioh of a fine, 
restitution, reparation, or some special condition. 

Problems arise with respect to conditions impDsed. 
As frequently' occurs with respect to a multi-count indict
ment involving a series of checks, a defendant may plead 
guilty to one count and th~ re~aining counts are dis~i~sed. 
It has been held that restJ.tutJ.on may be made a cond~tJ.on 
of probation only as to the count upon ~h~ch ther~ i: a 
conviction, and ~ot as to the counts whJ.cn were dIsmJ.ssed 
even though it is apparent that other checks were cashed. 
Karrellv. United States, l8l F. 2.d 981 (9 Cir., 1950); 
Unit,ed States v. Taylor, 305 F. 2d 183 (4 Cir., 1962), 
cert. den .. 371 U.S. 894. ~ condition that a defendant 
donate a pint of blood is void as invading physical person 
of the defendant in an unwarranted manner. §E;:iE£er v. 
United States, 148 F. 2d 411 (9 eir.,· 1945). in tax evasion 
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cases a condition may be imposed requiring the payment 
of income taxes and penalties for any. year for which the 
defendant was convicted, either as shown by the defen
,dant's tax return or as determined and assessed by 
Internal Revenue Service, but a condition that thec.lefen
dant pay all taxes and penalties found to be due is illegal 
as·such a condition could involve years for which the 
defendant was not convicted.' United States v. Taylor, 
supra. Limitations· as to the defendant'$ returning to 
the place of employment which directly or indirectly gave 
rise to the commission of the offense have been upheld. 
Whai~y v. United States, 324 F. 2d 356 ('9 eir., 1963),. eert. 
den. 376 U.S. 911; Stone v. United St'ates, 153 F.' 2d 331 
(9 eir., 1946). Prior to the passage of the Criminal 
Justice Act many courts imposed, as ,a condition of 
probation, the payment of a.reasonable attorney's fee. 
At best, such a requirement is of doubtful validity as the 
proviso with respect to restitution or reparation i p 
applicable .only as to "aggrieved parties" for actual 
damages or loss. It does not appear that this issue has 
ever been tested in an appellate c~urt, probably because 
the attorney who failed to receive payment elected not to 
press the issue. 

In short, conditions imposed as a requirement 
of probation must be' reasonable and within .the general 
framework of ~ 3651. 

The'years have proven that judges are relying 
more upon their probation officers than in day~ past. 
The quality of probatiDn officers has substantJ.ally, ,. 
improved by reason of the standards invoked by the J';ldJ.c.l.al 
Conference of the United States. We believe that thJ.s ' 
quality will continue to improve with the cooperation of 
the judges. 

(7) Fines and Restitution 

Perhaps the greatest problem confronting the 
probation officer s'tems from the imposition of unrealistic 
fines and restitution requirements. When financial con
ditions are imposed which are beyond the capabilities of 
the probationer to meet, it frequently result: ~n u~due 
hardship which defeats the prospects of rehabJ.IJ.tatJ.on. 
And if rehabili.tation is thwarted, confinement may have 
been more appropriate under the circums~ances. ~ikew~se, 
an unrealistic fine or restitution requ1rement wJ.ll, J.n 
all probability, bring about a report of a violat~on of 
probation solely because of failure to pay. The Judge 
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then faces the problem of revocation of probation with the 
.only alternative being confinement .. There i~ reputable 
authority to the effect that probat10n cannot be revoked 
and confinement ordered solely because of failure to pay 
a fine or make restitution, if the defendant is, in fact, 
financially unable to pay the fine due to circumstance~ 

. beyond his control. United States v. Taylor, 321 F. 20 339 
(1963). While realistic fines are certainly in order, 
judges should ~void the imposition of f~n7s C!.nd restitu
tion which are beyond the reasonable·ab1l1ty of the offen-
der to pay. 

In any event, if fines or restitutions, are 
imposed as a condition of probation, .the court should 
give the probation officer 'wide a,uthority in sch7duling 
payments, and should b~ prepared to grant extens10ns 
whenever recommended. 

(8) Deferred Prosecution 

What has been customarily referred to as The 
'Brooklyn Plan has become a part ~f o~r system'fo: many 
years. From a practical standpo1nt 1t does not 1nvolve 
the judges. It is, in effect, a voluntary.~ystem.o~ . 
probation wherein the offender, generally 1n the Juven1le 
or youth offender age category, agrees to ~ubmit to 
voluntary probation supervision for a period-of m~nths or 
years. The Gomplaint is issued and therea~te:, w1th the 
consent of the United States Attorney, no 1nd1ctment follows 
pending the period of voluntary 'supervision. If the 
offender complete,s the probationary term, the c~mplaint 
is dismissed on motion of the prosecution, and 1n many 
instances action on the motion to dismiss is the first 
and only time the court will realize that the charge was 
ever pending. If the offender fails to adhere'to volun
tary supervision, the United States Attorney th7n presents 
the case to a grand jury or, if it invo~ves a m1sdemeanor, 
he cau,ses a criminal information to be filed. If the 
offender was a juvenile at the time of the commission of 
the offense, he must be proceeded against under the 
Juvenile Delinquency Act unless the Attorney GeI.:,leral 
expressly directs to the contrary. 

The Brooklyn Plan has its advantages in that it 
protects the record of the offender. There is no statutory 
authori ty for this nr0cc>ch:.:!:"e ana" in soroe quarters J the 
constitutionality o~ s~~~/action has been qu~stioned in 
that the accused is not accorded a speedy tr1al on the 
complaint. Since the plan is invoked in only selected 
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cases, the issue of constitutionality does not appea~ 
to be, of great consequence. 

29. 

There have been situations in which the court, 
following receipt of evidence, has urged the use of the 
plan by merely delaying any adjudication of juvenile 
delinquency. We may assume that such action is within 
the discretion of the judge. However, in such a case the 
criminal information charging the commission of an act 
of juvenile delinquency has already peen filed. 

, There is a movement on foot to legalize the. 50-
called Brooklyn Plan by statute, a'nd to extend the authority 
of voluntary probation to offenders over the age of 18 
years. In fact, some juri'sdicti'ons now permit'offenders 
over the age of 18 to be handled under such a plan. These 
problems are now the subject of study by' the Federal 
JUdicial Center pursuant to the, request of the Judicial 
Conference of the United States. In general, the proposal 
is to permit first offenders in misdemeanors and minor 
felonies to accept a te:rm of voluntary probation to avoid 
prosecution and thereby protect their records. It would 
require the consent of the prosecutor, the defendant, and 
the defendant's attorney, in order to avoid the issue of, 
speedy trial and perhaps other constitutional questions. 
There are instances in which such a procedur,e would- serve 
to benefit the prosecution and defense. For ~xample, 
18 U.S.C. § 912 makes it a felony for one whQ falsely 
assumes or pr~tends to be an officer or employ~e acting 
under the authority of the United States or any d(~partment, 
agency or officer thereof, and acts as such. There is a 
division of authority as' to whether an "intr"1t to defraud" 
constitutes an ~s~ential element of the of:tnse, although 
the presence of such intent may be a cons~2eration in 
determining the gravity of the offense; United States v. 
Guthrie, 387 u.S~ 569 (4 Cir., 1967), holding that the 
original statute, 18 U.S.C. § 76, which included tha 
words "with intent to defraud", had been effectively 
amended by the revision and codification in 1948, together 
wi th the reviser f s note, all of whi'ch was accepted by 
Congress. 

W11at, then, is to be done with the practical 
jokester who falsely represents himself to be a special 
agent of the Federal Burea,u of Investigation ~ b~t who 
injures no one by reason of such representat10n: 
Technically, under Guthrie, he,must b~ found gU1lty. 
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Certainly some method of voluntary probation would have 
been ~dequate under these circums'tances, thereby 
avoiding the stigma of a felony conviction. It is for 
~~ese reasons that~we believe much can be accomplished 
~y legislation along these lines. 

THE SENTENCING COUNCIL 

In multi-judge courts the practice has developed 
to create sentencing councils. In one fOl:'m or another 
many of the larger cities have adopted this procedure. 
While the methods of operation may vary, it substantially 
provides that, after one judge has heard the case and the 
defendant has been found g~ilty, the presentence report 
is thereafter prepared. This report is submi~ted to a 
panel of three judges, including' the sentencing judge. 
Each judge then submits his views as to the sentence to 
se imposed. This is frequently done by a panel conference 
in conjunction with the probation officer ,to whom the .. 
~~se was assigned. 

The results obtained from sentencing councils 
. ~u Detroit and Chicago have been favorably received. 
~ile the sentencing judge always controls the final 
decision, he is afforded the views of his colleagues 
~~.advance of imposing sentence. Such a procedure cer
ta~nly tends to promote uniformity of sentencing even 
though it is recognized that each defendant,must be 
t~eated on an individual basis. 

While it may be inconvenient to invoke $entencing 
~ouncils in all ,areas, there is nothing to prevent judges, 
even from different districts or states, from volu~tarily 
a,qopting a like procedure which will involve t.he exchange 
of presentence reports and subsequent communication by 
ma'il or telephone. Experience dictates that there is a 
wide divergence'of opinion between judges in discussing 
selected cases at seminars and sentencing institutes. 
If'the variance exists at these opportunities to confer, 
it is fair to assume that there will be differences among 
members participating in sentencing councils or their 
equivalent. 

Sentencing CCl.~cils are innovations in the field 
of criminal procedure. Once again, there is no statutory 
authority for same. Manifestly, sentencing councils in 
one form or another will continue to grow and, in due 
time, will undoubtedly r~ceive statutory recognition. 
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LENGTH OF SENTENCE 

There are thos'e who may argue that, if § 4208 (a) (2) 
~s so str~ngly rec~mmended, why not impose the maximum , 
'Jentence l.n each case as the offender may, in such event, 
~e released on parole at any time. There are several 
lnswers to this inquiry. Undoubtedly the length of the 
s~ntence under § 4208(a)(2) -- or, in fact under any , I 

sen~encl.ng alternative -- should provide sufficient oppor-
~unl.ty ~o control and treat the individual, both while . 
l.n confl.ne~ent and during parole, fo~ public. protection 
and to aSS1.st the offender. Obviously the length of the 
sentence should be related to the offense and the nature 
of the offender. 'However"an excessive sentence should 
never be imposed merely because. 4208(8) (2) ~s used. 
The end:esult would be that prisoners released on parole 
r.iay~rema1.n ~nder parole supervision for many years, as 
§ 4~03 provl.des that the parole, continues "until the 
expiration of the maximum term or terms for which he was 
sentenced." Like probation, the effective period of 
parole supervision is probably not more than two years. 
;ner7after, supervision is gradually reduced and eventually 
:~rm~nated, even though the sentence may still be in 
tfect. For these reasons, among others, we urge the 

',ldges to refrain from giving maximum or near-maximum 
J~ntences merely because § 4208(a) (2) is used. A more 
r~alistic approach is to give the offender a sentence 
~he judge thinks is appropriate, bearing in.mind the 
.:ature of thl:= offense and the offender, which sentence 

, Tlay properly be the maximum under unusual circumstances. 
... ~\rhere a judge imposes the maxi-mum sentence pursuant to 

$. 4208 (a) (2) und.er the mistaken belief that he was re
qt~ired to impose the maximum term, it has, been hela that 
the defendant is entitled to be resentenced. United 
States v. Lewis, 392 F. 2d 440 (4 Cir., 1968). 

, 'The Board of Parole has repeatedly stated 
t.hat 1. t would welcome transcripts of sentencing I as the 
information may be of value in understanding the offense, 
the offender, and the sentence imposed. As a rule the 
official reporter does not transcribe the sentencing , 
procedure for several weeks following the disposition of 
the case and, by that time, the judge has turnea to 
~ther duties~ Judges could assist in this regard by 
l.nstructing the probation officer to attach to the pre
sentence report a summarization of any special comments 
made by the judge in imposing sentence. 
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,THE FACTOR OF DETERRENCE 

One of the. most troublesome aspects in the 
philosophy of sentencing is the case where some,type of 
confinement must be ordered solely becaus~ confl.nement 
w.ill tend to prevent others, as well as the defendant, 
from committing a like crime. To a certain degree deter
rence is interlocked with retribution, although judges 
are hesitant to admit this fact. 

In a recent case involving two stock brokers 
who misappropriated customers' funds in handling stock 
transactions, the total 'amount of the lass was in,the 
neighborhood of $650,000. Each defen4ant had an 7x~el17nt 
record and reputation. Before they commenced thel.r serl.es 
of misappropriations, they would have p~ssed,any FBI 
investigation for any position. They vl.suall.zed that they 
,could, in a brief perL)d of time " became w~al thy by 
"borrowing" the money from the cust?mers~ investing 
same to their own profit, and then repayl.ng the customers 
by juggling the accounts; They entered guilty p~eas 
and, of course, restitutl.on was out of the ques~l.on. 
It is unlikely that deterrence was ~ major f~cto: in 
sentencing in this case, yet probatl.on was ll.kewl.se out 
of the question. Call it retribution if you ~ill, but 
we all know that the public c,annot be expected, to accept 
probation in such a case. A sentence of five years under 
§ 4208(a) (2) was imposed. Because these defendants were 
model prisoners, they were released after serving one 
full year. . 

An interesting aftermath of this case is that, 
following release on parole, the Internal Revenue Service 
has pursued one of the defendants -- who has secured 
reasonably gainful employment -- by a series of attach
ments of wages for income taxes due by reason of the 
embezzled funds. We wonder how effective rehabilitation 
can be secured under such circumstances. 

True deterrence is perhaps best e&~ibited by the 
handling of income tax violators. The success of our 
voluntary system of collecting taxes, either fed~al or 
state, is essentially based upon the honesty of the, 
average citizen. When a citizen willfv.lly evades hl.S 
income taxes, judges often ~eel required to order com
mitment, even though for a brief .period of ,time, to 
protect the syste~ of volu~ta=y tax collectio~, there~y 
causing other citizens to take note of potentl.al confl.ne
ment for like offenses. Several years ago a doctor was 
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found guilty of income tax evasion and a split sentence 
was imposed, with the defendant actually serving 90 days. 
Before that time had. expired, the Internal Revenue Service 
in the area involvea received 34 amended tax returns from 
members of the medical profession. 

From the d,ays that we were young children the 
threat of possible pllnisbment has deterred us in varying 
degrees as we travel life~s road. 

The typical income tax offender is not likely 
to repeat his cl;'ime and a prison sentence is generally 
not necessary as far as'he is concerned. Nevertheless, 
the effect of the sentence on other potential o.ffenders 
must be considered. The fear of ~ prison sentence does 
deter many persons in all walks of life from violating 
certain laws, especially income tax laws~ At the first 
Sentencing Institute at Boulder, Colorado, the consensus 
was that, in income tax cases, "commitment is the rule 
and probation the exception because imprisonment would be 
a deterrent -- and a needed deterrent -- fo other~l." 
Probation on condition that the tax and civil pena.lties 
be paid merely calls upon the defendant to do what, he is 
legally bound to do. 

Aside from professional and prominent businessmen 
probatio~ ma.y be appropriate in income tax cases" There 
is no inflexible rule that can be established in. any case 
where deterrence is a factor for consideration. The 
principal difficulty confronting a judge is to distinguish 
between deterrence and retribution. It is adm.ittedly no 
easy task .. 

SUSPENDING THE EXECUTION OF SENTENCES 

. The only material difference in suspending the 
imposition of sentence and placing the defendant on 
probation, as contrasted with suspending the execution of 
a sentence and placing the defendant on probation, is that, 
under the latter, a definite term is imposed at the. time 
of sentencing, whereas under the former no term certain 
is imposed unless and, until the defendant violates the 
terms of his probation. Wherever supervision is deemed 
appropriate, it would appear that suspending the imposi
tion of any sentence is preferable as it permits the 
court, in the event of a violation of probation, to 
evaluate the overall sentence at a then current time. 

There are times when it is evident that a defen
dant will not respond to supervision under a probation 
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officer and yet cOlThl1itment is not the immediate solution. 
In such event, imposition of sentence could be suspended 
and the defendant placed on probation' without supervision 
or, at the election~of the sentencing judge, a term 
certain may be imposed with the execution of the sentence 
suspended and the defendant placed on probation, again 
withou't supervision. The fact that a term certain hangs 
over the head of a procationer sometimes strikes a 
responsive chord with a person who is not amenable to 
guidance and supervision of a proQation officer. 

If the court does suspend the execution of a 
sentence, it is important to note that the court must 
put the defendant on probation, either with or without 
supervision, as otherwise there is no final judgment and 
the sentence is a nullity. Under 'States v. Graham, 
325 F. 2d 922 (6 Cir., 1963); United States v. Sams, 
340 F. 2d 1014 (3 Cir., 1965), cert. den. 380 U.S. 974; 
Hodges v. United 'States, 35 F. 2d 594 (10 Cir., 1929). 

Contrary to many state practices, i~ is not 
permissible to impose a sentence of three years and 
suspend the execution of one year, thus leaving two years 
to serv.e. Nor can probation be made conditional on 
serving a portion of a sentence. United States v. 
Greenaus, 85 F. 2d 116 (2 eir., 1936); Sibo·v. United 
States, 332 F. 2d 176 (2 Cir., 1964). Of course, the 
split-sentence statute, § 3651, does permit the imposition 
of a sentence in excess of six months, TIl·ith the defen
dant being required to serve a period not exceeding six 
months, and the execution of the remainder of the sentence 
being suspended with the defendant being placed on pro
bation for the rem'ainder of the term of the sentence. 

CONCURRENT SENTENCE WITH 
STATE SENTENCE BEING SERVED 

It is not legally permissible to direct that a 
federal sentence run concurrently with a state sentence 
then being served. Hm'lever, as the Attorney General has 
the right to designate the place where the defendant shall 
serve his federal sentence, the court may recommend to 
the Attorney General that the state penitentiary be 
designated as the place where the defendant shall serve 
his federal ·sentence. This accomplishes the same purpose 
and is universally followed by the Attorney General. 
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DETAINERS - RIGHT TO SPEEDY TRIAL 

Sentencing Offender Already 
Serving Another Sentenc~ 

. 

35. ' 

With the advent of the "writ writer'" in state 
and federal penal institutions, judges are besieged by 
requests for a speedy trial on charges for which detainers 
or bench warrants are outstanding. Probationers in the 
federal court are frequently convicted of state or separate 
federal offenses and, if for no other purpose than to 
clear the record, the probation officer reports the con
viction and a bench warrant follows. 

It is no longer possible to avoid the speedy 
trial :issue by merely noting that the defendant is con
fined in a state or federal institution because of a dif
ferent crime. ~n Smith v. HOO~y, 393 U. S. 374 (1969), 
the Supreme Court held, in effect, that a state was at 
l,(.:ast under' a duty to attempt to pIocure ·the presence of 
the wanted defendant pursuant to a writ of habeas corpus 
~d prosequendum. Knowledge of the whereabouts of a person 
wanted for trial on a criminal charge, even though 
incarcerated in another jurisdiction, is sufficient to 
raise a presumption of prejudice when there is an lIunreason
ab1e ll delay in bringing the wanted party back to the demand
ing jurisdiction, and the burden rests upon the demanding 
jurisdiction, to show lack of prejudice. pitts v. North 
Carolina, 395 F. 2d 182 (4 eir., 1968),' and authorities 
therein cited. At the same time these requests for a 
speedy trial become a nuisance problem ~s, in the vast 
majori ty of case~, when the defendant j '3 finally released 
to the detainer, it is likely that he will be given a 
chance of rehabilitation in the outside world even if 
found guilty. 

To automatically release the detainer is not the 
solution as it would tend to promote recidivism and, if 
the detainee is a probation violator, a dismissal would be 
deleterious to the 'probation system. 

The judge, clerk, or United States attorney, 
~hou1d. not bypass r'eqllests for a speedy trial, either on 
the original charge or as a probation violator. A letter 
from the judg'e to the detainee explaining that he is 
entitled to' a, speedy trial but, if found guilty (or 
determined to be a probation violator), the probable sen
tence would be ~onsecutive in light of' the fact that the 
court would not have the benefit of the classification 
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study from the state OJI:' federal institution where the 
defendant is confined,generally puts an end to the 
matter. If not, and if the United States alttorney desires 
to press the original charge, a writ of habeas corpus 
ad Eroseguendum should issue. When the defendant. is brought 
before the court and counsel has -been appointed, if the 
defendant is plainly guilty (or is an admitted probat;i.on 
violator), the attorney will readily see that his client 
runs a genuine :risk of having a consecutivE~ sentence 
imposed and will probably arrange for the E::xecutidn oJ: a 
waiver of the right to a speedy trial. Of course, if 
there is doubt as to guilt, the defendant E;hould be tried 
at an early date. 

Some judges have followed the practice' of trying 
the de~endant borrowed from another jurisdiction, either 
on thE;! original charge or as a probation violator, and 
if found guilty, elect.ing to defer sentence until the 
completion of the stat:e or federal sentence then being 
served. The principal objection to this procedure is 
that Rule 32(a) provides that IIsen:tence shall be imposed 
wi thout unreasonable delay. II Whether the n delayll occasione,d 
by the desire of the sentencing judge to await the comple- . 
tion of the prior sentence is lIunreasonablell is an open 
question. Until the issue is authoritatively decided, 
it is a better practice to avoid delaying the imposition 
of sentence as to defendants serving prior sentences in 
state or federal' insti.tutions. Cf. United States v. Pruitt, 
341 F. 2d 700 (4 Cir. 1965), in which the court delayed 
imposi.ng sentence where there were other pending charges 
in the same court and the same judge was scheduled to hear 
the later charges without a jury, with the judge electing 
to await the out90me of the later charges before reviewing 
the presentence report with respect to the earlier charges; 
a11 of which was deemed to be a IIreasonablell delay. 

NARCOTIC ADDICT REHABILITATION ACT 

During 1966 Congress enacted legislation in a 
worthy attempt to attack the narcotic problem. 28 U.S.C. 
§§ 2901-2906; 18 U.S.C. §S 4251-4255; 42 U.S.C. §S 3401-3426. 
Judges have previously received ,through the Administrative 
Office sundry comments and forms ably prepa.red by Chief 
Judge Adrian A. Spears of the Western District of Texas, 
as well as a jury charge and memorandum opinion by Chief 
Judge Roszel C. Thomsen of the District of Maryland, in the 
case of John William Kelly, a voluntary patient who was 
an admitted addict and who, afte:x: examination, contested 
the civil commitment under the belief that he was r~ot likely 

F-40 

I 
I Ii 

II ! I 
I, ! I , 
I' t ';i 

II . ! 
I [ 
I ! 
t J 

I { 
i ! 
1 ; , , 
" , I 

i i 
i 1 
I l 
I! 
j I 
I ' , { 
j t , I 

II 
f ! 
1 1 

1.1 Lj 

! I L-4 
1"1 
, ! 

11 
! t 
11 
\ I , f 
i' i 
1 t 
11 
I f 
1 
I 
! 

, f 

t} .,' l 

37. 

to be rehabilitated by the planned treatment. Reference 
to these documents, together with other forms later 
received from the Administrative Office, would assist 
any judge far more '!:han anything which would be stated 
in this outline. 

The key to the Act is that it is directed to the 
ciddict who is likely to be rehabilitated through treatment. 
It deals with an "eligib1:e individual" and there are 
specific exclusions to that classification as. provided 
by statute. 28 U.S.C. § 2901(g) i 18 Ti.s.c. § 4~51(f). 
The voluntary civil conu-nitment provirons of 42 U.S.C. 
§S.340l-3426 do not make reference to an lI e ligible 
individual" and are available to addicts who do not have 
criminal charges pending against them, or are not on 
proba tion, or who are not sel:ving' a s,entence and are not 
on parole. However, it is provided that if an addict is 
on probation, parole or mandatory release, he may avail 

-himself of the benefits of the voluntary commitment 
statute,' if the authority authorize,d to require his 
return to custody consents to the commitment. 

If there a,re criminal charges pending, they may 
be held in abeyance if the defendant-addict agrees to 
sUbmit to an immediate examination to determine whether 
he is an addict and whether he is likely to be rehabili
tated through treatment. If, after examination, he is 
determined to be an addict who is likely to be rehabili
tated through treatment, he is civilly committed to the 
Surgeon General and he may :p,ot voluntar~~ly withdraw from 
treatment Which may last as much as :;6 months. If he 
successfully comp~etes the treatment, the criminal charge 
is dismissed, but if he does not, the prosecution mc:.y be 
resmned. If the initial examination, madl~ within 30 days, 
discloses that the .person is either not a;n addict or will 
notlikely'be rehabilitated through treatment, the 
prosecution continues. 

The tenn lIeligible offender" as: used in 28 U.S.C. 
S 2901 (g) means any person charged withem offense against 
the United States, subject to the exclusions therein noted. 
The 'statutory'provisions of 18 U.S.C. § 425l(f) refer to 
an Aeligible offender" as an~r person who is convicted of 
,an offense against thE! United States, subjec,t to the 
exc.1usions therein noted. Otf course, to be an lIeligible 
offender" entitled to the bf~nefits of NARA, the so-called 
Ue ligible offender" must be an addict who is likely to be 
rehabilitated throuqh treat.merit. ~'lhere the person has 
been convicted and the provision~ of § 4251 .apply I the COiU

mitment is for an indefinite term, tQ the custody of the 
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Attorney General, not exceeding ten years, but in no event 
exceeding the maximum sentence that cO\lld otherwise have 
been imposed. 

When there is a pending criminal charge or when 
the defendant has been convicted, there is no right to 
trial by jury as to the issues raised by the determination 
of addiction and whether the person is likely to be rehabil
itated through treatment. However, when the proceedings 
are under the voluntary commitment pro~isions of 42 U.S.C. 
§§ 3401-3426, there is a right to a jury trial on all 
issues of fact with respect to the alleged narcotic 
addiction. 42 U.S.C. §' 3414. 

The sucqess of NARA can~ot be predicted at. such 
an early date. Experience thus far indicates that persons 
confronted with a criminal charge or already convicted 
are agreeable to treatment under NARA. However, with 
respect to th~ voluntary comm~tment proceeding, reports 
'are coming back to the court f'';la t the pa tien t, ,although an 
addict, is uncooperativ'e and will not be rehabilitated 
th~ough treatment. Judges, in their preliminary remarks to 
petitioners under the VOluntary commitment proceedings, 
would do well to emphasize the need for cooperation on the 
part, of the parti~ular patient. Other ,than the foregoing, 
the Judges' role ~s essentially 90nfined to following 
the statutory proceedings, including the extensive warnings 
and/or advices which must be given to any defendant or 
voluntary patient, and, wherever possible, the duty to 
detect addicts either before or after conviction ~lho' may 
be within the category of an lIe1igib1e offender." 

MED!CAL AND PSYCHIATRIC REPORTS 

judges quickly discover that psychiatrists and 
psychologists use terms which, to laymen and those un
acquainted with the "language," are meaningless. They 
r~mind us of some of the Latin words we attempt to use in 
wri tinq opinions. There is a booklet enti tied ~'A Psychia
tric Glossary" which' is of assistance to the courts in 
und7rstanding and interpreting the reports. Likewise, 
med1ca1 reference books will generally supply an adequate 
definition of the confusing terms. De~pite the efforts 
of the Director of the Bureau of Prisons urging that 
clinical reports be written, insofar as possible, in non
technical language, judges and attorneys are still 
required to seek further explanation. 
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Problems involving defendants who are mentally 
disturbed or incompetent at the time of arraignment were 
presumably ,as~igned~for discussion at a prior session of 
this seminar. Suffice it to say that whenever any 
question of mental competency is raised by the defendant, 
his attorney or the United States attorney, it is 
appropriate to resort to 18 U.S.C. § 4244 before pro
ceeding further. If the judge does not take this precau
tion, and if there is a conviction and co~~itment, it will 
be fo11Qwed by a motion under 28 U.S.C. § 2255. 

'rhere are situations in ~>lhich no issue of mental 
competency is apparent to anyone prior to trial but, 
during the trial or before sentencing, the question may 
arise. A sentencG under 18 u.s.b. § 4208(b) is then 
appropriate. While the latter ~tatute is not designed to 
report as to pos~ib1e mental incompetency, mental disease 
or irresistible impulse at the time of the criminal act, 
there have been cases wherein such f'acts were reported 
following study and observation, and which' res'u1ted in a 
vacation of the sentence imposed: 

It is important to become familiar with the 
psychiatric terms becauie of the potential dangerous 
offender. If we are confronted with a mentally incompetent, 
potentially dangerous offender, he should be put away --
either in a state institution or at the Medical Center 
for Federal Prisoners at Springfield, M~ssouri. The 
difficulty is that, all too frequently, the mentally 
disturbed dangerous offender is released at an early date, 
often due to crowded conditions of inadequate facilities. 
The judges cannot, however, be charged with the responsi
bility of the early release of' this type of individual. ' 

,Often the reports from psychiatrists are very 
abbreviated and, as stated before, in technical language. 
Orders may be entered by the court requiring the produc
tion of staff notes and more comprehensive reports, thereby 
enabling the defense attorney and the court to have a more 

, accurate picture of the individual involved. Wherever 
,mental competency is in issue, the defendant's attorney 
should,be provided with all available information possible. 
Such action precludes many a post-conviction motion. 
Nevertheless, the defendant is not entitled to have his 
attorney present when examined by a psychiatrist, either 
privately or while confined in a hospital. United States 
V.A1bright, 388 F. 2d 719 (4 Cir., 1968). 
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In the last cited case the prosecution was met 
with the surprise defense of mental incompetency at the 
time of the commission of the offense. The Government 
un~uccessfully atte~pted to exclude the defendant's psy
chiatric testimony, but was granted a recess in the jury 
trial then underway. An order was entered requiring the 
defendant: to submit to a psychiatric examination. The 
trial was in recess for 23 days. Upon the resumption 6f 
~he trial, the previously called psychiatrist for the' 
defense testified, as did the psychiatrist whq exrunined 
the defendant pursuant to court order.entered while the trial 
was in progress. The opinion in this case, which upholds 
the action of the lower court, contains an interesting: 
discussion of the problems confronting.a court with respect 
to the use of psychiatric testimony and reports, including 
the delicate subject of self-incrimination under the .Fifth 
Amendment as related to the testim'ony of psychiatrists. 
It is particularly valuable in upholding the inherent 
power of a court to require a de£endant to subm:i,t to a 
psychiatric examination during the course of trial, when 
there has been no prior indication that in?anity would 
be resorted to as a defense. 

CONCLUSION 

The author ot this article pn Sentencing 
Philosophy is fully 'aware of the fact that few, if any, 
judges will agree -- either in ~"hole. or in part _.- with 
the statements. made herein; It,is merely a compilation 
of experiE.mces, views and occasional pertinent a·ut.hort ties 
accumulated over a period of nearly sixteen ye~rs ,as a 
district judge. ~f it has been of any benefit to any 
member of the judiciary, the efforts have been rewi:u.ded. 
The judges are at liberty to disagree with the expr1essed 
views. As indicated earlier, there is no standardized 
philosophy of sentencing a,·ttainable. 
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The Federal Bureau of Prisons Treatment· 
Program for Narcotic Addicts 

By DAVID M. PETERSEN, PH.D., RICHARD M. YARVIS, M.D., AND GERALD M. FARKAS* 

DOLLOWING PASSAGE of the Narcotic Addict 
~ Rehabilitation Act (NARA) of 1966 by the 

.1.' 89th Congress, responsibility for the evalu
ation and treatment of selected narcotic addicts 
convicted of federal offenses (Title II of the Act) 
was delegated to the Attorney GeneraJ.1 The 
Bureau of Prisons of the Department of Justice 
was charged with the responsibility for imple
menting the Act and developing a treatment 
program. 

The purpose of this artil!le is to discuss the 
general philosophy and overall organization of 
the treatment program and to provide federal and 
state courts, probation authorities, federal state, 
and local administrators, 'and professionals work- . 
ing in the area of narcotics addiction with 
information about the program. 

Previous Treatment of Pl'isoner Addirts 

. Pdor to the passage of the Narcotic Addict 
Rehabilitation Act of 1966, feder.al prisoner 
addicts who required treat;ment for addiction 
were sent either to the U.S. Public Health Service 
Hospital at Lexington, Kentucky, or Fort Worth, 
Texas.2 O'Donnell l'eports in 1962 that federal 
prisoner addicts represented about half of the 
total patient population at the Lexington hospital 
on any given day.3 Only a small percentage of the 
total federal prisoner addict population was at 
any given time selected for commitment to U.S. 
Public Health Service hospitals. Most federal pris~ 
oner addicts were committed to one of 27 federal 
correctional facilitie8 for any of several reasons: 
failure of the staff to recognize the addiction i 
:refusal of treatment by an inmate; and ineligi
bility based 011 security restrictions related to the 
nature of the offense or to prior criminal record. 
Inmates deemed insufficiently motivated for treat~ 
ment were exclud . 

In the main, the federal prisoner addict com
mitted to one of the Bureau's institutions received 
no special treatment for his drug problem. No 

*Dr. Petersen is research sociologist in the Narcotic 
Rehabilitation Unit of the Federal Bureau of Prisons. Dr. 
Yarvis is program coordinator and Mr. Farkas is aftercare 
coordinator. 

spedal programs existed either to identify or 
treat addicts committed to federal custody.4 With
drawal problems were rarely encountered since 
most of those persons committed to federal insti
tutions usually had been withdrawn from drugs 
pritiZ' to arrival. Although there were no specific 
addiction treatment programs in the federal 
institutions, addicts were, as all fede'ral prisoners 
are, eligible for the general treatment programs 
provided by the various institutions, including 
group therapy, long-term individual therapy, and 
vocational and educational training programs. 
But because of the inadequate staff-to-inmate 
ratios, resources could not meet overall treatment 
needs. Therefore, no specialized treatment pro~ 
gram for narcotics addiction existed in the fede"eaI 
correctional system prior t9 the implementation 
of the Narcotic Addict Rehabilitation Act of 
1966. 

Treatment Units in the New Program 

To provide direct services fol' selected narcotic 
addicts in the custody of the Attorney General, 
three institutions, initially, are receiving addicts. 
Each of these institutions is programmed to 
accept a maximum treatment population of 100 
to 150. The'institutions presently accepting ad.
dicts for treatment include the Federal Correc
tional histitution at Danbury, Connecticut (100 
men from eastern areas), Terminal Island, Cali
fornia (100 men and 50 women from western 
areas), and the Fedel'al Reformatory for Women 
at Alderson, West Virginia (100 women from 
eastern areas) . 

The NARA unit at Danbury began accepting 
patients on March 15, 1968, while the Terminal 

1 Public Law 89-793, 89th Congress. H.R. 9167. Novembet· 8. 1966. 
• The treatment programs at the U.S. Public lIealth Service hospItals 

at t.~xington and Ft. Worth have previously been ?escrib~. ,~ee Jam •• 
V Lowry "Hospital Treatment of the Narcotic AddIct. FEDERAL 
PROBATION' December 1956, pp. 42-51; John A. O'Donnell, "The 
Lexington' Program for Narcotic Addicts," FeDERAL PROBATION. Mat'ch 
1962, pp. 65-60; and Arthur K. Berliner. "The Hlllping Pro~ess in a 
Hospital for Nareotic Addicts," FEDEl'AL PROBATION. September 1962. 
pp. 57-62. 

: {!'~~"e~~!;le, during the fiscal yenr lUG4,. out o~ a total of 11297 
narcotic addjct. priSOnCl"S committed to federal lDstitutlOns, 868 remnmed 
under the custody of the Bureau of Prisons and the remalnde.f were 
sent to Ft. Worth nnd Lel(ington. During 1968 sentenced narcotIC drug 
offenders confined in federnl institutions mnde up 13.9 percent of the 
totl1l inmate population. 
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Island and Alderson units became operational in 
August of the same year. Unit staffing at each 
institution includes psychiatrists and psycholo
gists, as well as social warkers, correctional 
officers, medical technical assistants, and clerical 
personnel. The assistance of regular prison staff 
a.ugments the staff of each NARA unit. 

At present the Danbury unit is flt:affed by one 
psychiatrist, one pSYcl10logist, two social workers, 
four correctional counselors, one medical techni
cal assistant, and clerical he1p. At Terminal Island 
the unit consii3ts of one psycbiatrist, one psycho
logist, three social workers, Qix correctional 
counselors, one medical technical assistant, and 
clerical help. The unit at Alderson includes one 
psychiatrist, two social workers, four co:t'rectional 
counselors, one medical technical assi '.~.:\nt and 
clerical help. 

The social worker-to-patient ratio at each unit 
institution is 1 to 50, and the correctional officer
to-patient ratio is 1 to 25 (considerably more 
favorable than usual ratios). All personnel 
assigned to the NARA treatment teams work 
exclusively within the NARA program, although 
psychiatrists and psychologists may provide some 
general consultation to their institutions. Each 
unit functions as a screening center for court 
referrals and also serves the function of a treat
ment unit. 

Admission Policies 

Not all addicted individuals are eligible for 
treatment in the NARA program. Under the pro
visions of the Act, a person is to be committed 
t.o Lqe custody of the Attorney General for an 
examination to determine whether he is a nar
cotic addict and is likely to be rehabilitated 
through treatment. This examination is t{) be 
completed within 30 days. 

'I'o be eligible for treatment under the pro
visions of NARA, a person must be habitually 
addicted to narcotic drugs as defined in federal 
law by section 4731 of the Internal Revenue Code 
of 1954. This definition of narcotic drugs includes 
opium and opium derivatives, both synth~tic and 
natural. The selection .of patients for treatment 
in the program is, in part, also determined by 
statutory requirement. Persons not eligible for 

• Promising research In differential lrealment with juvenile and 
youlh offenders ut!1!zlnll' typological approaches to differentiate Inmates. 
stnlT. nnd correctional programs has been conducted by Marguerite Q. 
Wnrren • • t aI., rnterpers011al Maturity Classification: Juvenile Diagnosi. 
and TroQt\n.nt of Low. Middle "TO': High Maturity Delinquent.. 1966 
Edition. Community Treatment Project. California Youth Authority. 
Sacramento (Mlmeoll"raphed): and Herbert C. Quay. "P~rsona\!ty and 
Delinquency." Juvenile D.li,,~ .. encll: Rcsearch and TheOrll (ed.) 
Herbert C. Quay (Princeton. N. J.: Van Nostrand. 1965), pP. 139.169. 

treatment under the provisions of the NARA Act 
include: 

(1) Those charged with a crime of violence, 
(2) Those charged with unlawfully importing, 

selling, or conspiring to import or sell a narcQtic 
drug unless the court determines that such sale 
was for the primary purpose of enabling the 
offender to obtain a narcotic drug which he re
quires for his personal use becailse of his 
addiction to such drug, 

(3) Those against whom there is pending a 
prior charge of a felony which has not been finally 
determined .• 

(4) Those who have been convicted of a felony 
on two 01' more prior occasions, and 

(5) Those who have been civilly committed 
under the Act because of narcotic addiction on 
three or more occasions. 

Looking beyond statutory reqr.irements, there 
remains a need for ade(lllate criteria. for patient 
selection and disposition. It is clelirly wasteful 
to select patients for whom treatment bears no 
promise of success. Such patients consume pro
gram resources which could otherwise be utilized 
by others. Moreover, they can have deleterious 
effects on other patients adequately selected for a 
program. Pdor research has not given us the 
tools with which to determine which patients 
are most likely to be benefitted by treatment 
progl:ams, nor are we adequately 'able to match 
specific program elements to particular patient 
needs.5 Initially, individuals who are designated 
as addicted will be included in our treatment 
program except for the following: 

(1) Those whuse sentences are determined to 
be too short to encompass the necessary treat
ment program envisioned, 

(2) Those whose physical or mental disability 
is such as to preclude their participation in a 
treatment program, 

(3) Those whose necessary treatment needs 
are not available and cannot be .obtained, and 

(4) Those whose alien status would preclude 
their participation in an afte:!'~are program. 

Discretion in the determi11ation of eligibility 
in tbese areas is left to the NARA.staff at the 
examining institution. No attempt is made at 
this time to make selections based on criteria 
such as motivation, insight, and so on. All 
patk'1ts, except those excluded above, .will be 
as:!'~!ned to be equally treatable. Experience gath
ered from the administratlOn of tbis program 
should help to establish specific crneria impor-
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tant to the selection of persons who will benefit 
most from treatment. 

. Length of TJ'eatmellt 

Under the provisions of the Narcotic Addict 
Rehabilitation Act, commitment for treatment of 
addiction provides that a p'l'isoner may be kept 
under treatment for tbe full length of his sen
tence. However, adequate measurerr.'3nt of treat
ment success will generally require a period of 
posttreatment observation which will be facili
tated wbere the period of treatment is shorter 
than the sentence. We estimate that the institu
tional phase of treatment will require about 1 
year to 18 months. A minimum of 6 months of 
institutional care is required by the statute. 
Release under. supervision to the c0mmunity re
quires an assessment of readiness by the institu
tional 'staff and approval of this recommendation 
by the U.S. Board of Parole. 

Criteria governing release of the patient from 
the institution must also be developed. Readiness 
for release from the institutional setting will 
reflect staff assessments of each patient's progress 
according to the following tentative guidelines: 

(1) Day-to-day institutional function, 
(2) Progress within the treatment program, 
(3) F'reedom from addiction, . 
(4) The development of an adeqnate aftercare 

plan, and 
(5) The subj ective evaluations by the patient 

of his readiness for release, as well as the evalu
ation of staff and fellow patients .. 

These parameters will be studied to evaluate 
their real effectiveness in assessing readiness and 
will be modified and given weighted emphasis as 
future experience dictates. The period necessary 
for adequate postinstitutional treatment (after
care) cannot yet be estimated accurately. By law, 
such care must cease at the time of expiration of 
sentence. Ideally, it will cease earlier to allow a 
period of posttreatment observati.on. 

The Tl'eatment Program 

The first phase of the treatment'program at the 
institution begins with tbe evaluation period. 
Upon determination that treatment for with
drawal is unnecessary,O the patient is placed in 
an Admission and Orientation Unit. The time he 
will spend in this unit will vary from 2 weeks to a 

• Previous experience at the U.S. Public Health Service hospitals 
has indlcalcd that withdrawl (if prisoner patients is seldom a problem. 
It is not expected that significant numbers of our patients will require 
medical treatment for withdrawl. See O·Dolmell. op. cit .• P. 56. 

month. Once in this unit, he is required to partici
pate in tl!e institutional A&O activities along with 
regular institutional comm.itments. During this 
time he is seen by the NARA staff social worker, 
psychologist, and psychiatrist for purposes of 
beginning compilation of info'l'mation relating to 
his past ,and current life. This information wHl 
be used to assess his current treatment needs and 
also as research data. Recommendations to the 
court relating to the status of the addiction and 
the patient's suitability for treatment are pre .. 
pared. At the same time, through a series of 
introductory lectures, the patient is familiarized 
with the NARA program, its aims, and is objec
tives. 

Following release from the A&O unit, each 
patient is housed within a special dormitory 
group, an arrangement in which a number of 
NARA program patients live together among a 
larger group of nonprogram institutional commit
ments. During the remainder of the observation 
period, the patient participates in regular NARA 

. group activities and is assigned to a temporary 
job pendng the court's response to the 'recommen
dations of the evaluating staff. Patients found to 
be addicted and to be suitable for treatment 
begin treatment after the treatment program is 
formulated but prior to final court disposition. 

The postevaluation treatment phase contains 
within i+ three program elements. The first of 
these is the involvement of the patient in the 
general institutional program. This aspect of 
treatment emphasizes vocational training as one 
of its major treatment thrust. The patient is 
assigned to a job that is consistent with his cur
rent ability to handle tasks. Of central importance 
to bis treatment is the working l'elationship 
between the patient's work supeI'visor and mem
bers of the NARA staff. Continuous feedback 
from the job supervisor about the patient's pro
gress allows the staff to effect changes and work 
out problems when necessary or suitable. As each 
patient's level of functioning improves, he may 
graduate to increasingly more sophisticated tasks 
until finally work-release programs, furloughs, 
and parole are employed in his treatment pr(;
gram. Programs of specialized vocational training 
will be employed within the institution and in 
conjunction with work release. 

An important part of the general institutional 
program is in the area of education where major 
stre.1s is placed on literacy and fluenc.y in English. 

. AttfJmpts are made to provide education leading 
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to a high school equivalency diploma, or at least 
improvement of the patient's educational level so 
that he can achieve his high school diploma 
following release under aftercare supervision. 

All institutional facilities are available to each 
patient committed under the NARA. In addition 
to the specialized NARA staff, the patient has 
access to the regular hospital staff, including 
specialists in medicine and dentistry. Other facil
ities include recreational pursuits, religious activi
ties, and special ongoing groups such as Alcoho
lics Anonymous and Addicts Anonymous. 

The foregoing description of the treatment 
program is applicable to all NARA units. For 
convenience we shall later discuss the specialized 
treatment at the Danbury unit. Specialized treat
ment elements in the other two units parallel the 
Danbury program in scope but differ in some 
specifics. 

The second major focus of the treatment pro
gram is the specialized treatment provided pa
tients by NARA staff members. The patient is 
placed in an ongoing psychotherapy group follow
ing evaluation. These groups meet twice we"kly 
for 1% hours. Each group has a maximum of 10 
members. The groups meet once weekly without 
a therapist. The focus of group interaction and 
inquiry is on the nature of the maladaptive behav
ior of the group members. 

Once placed in a group a patient generally is 
not transfel'red to another group. Provision for 

. individual therapy can be. made if necessary, but 
usually will not be employed. The possibility of 
individual psychotherapy is not totally excluded, 
but is not given special emphasis. However, where 
a patient feels that he has something of concern 
to him that he does not believe he can discuss in 
the group, he may seek a member of the staff if his 
do·rmit{,wy group approves this measure. In the 
main, group psychotherapy techniques an~ 
emphasized. 

The third major thrust in the overall treatment 
program is the activities centered around the 
patient's dormitory group. The dormitory group is 
arranged to confront the patient with a situation. 
or hierarchy of ascending responsibilities and 
status. This includes such aspects of group life 
as task assignment, distdbution of information, 
liaison with staff, and therapeutic assistant func
tions. Group living stresses the need of each 

l .Lcwfs Ynbl(IDBky. Tho TWlllel Back: SlI'lanon (New Yr,rk: The 
Macmillan 00 .. 1965): and Rita Volkman and Donald R. CresBey. 
"DlITorentlnl AIiBoclatfoll and the Rehnbllltl1t1on of Drug Addicts." 
American JouMlal 01 SocioloDII. September 1963. Pp. 129.142. 

group member to be concE)rned about all other 
group members and to be mutually responsible 
for all group behavior. Patients must not only 
behave in an acceptable manner, but also are 
expected to feel responsible for the behavior and 
progress of others. 

On arrival at the institution, each new patient 
is greeted by those group members responsible 
for the greeting task and is assignea to a more 
senior member of the group who will function to 
help acquaint the new patient with the procedures 
and values of the group and to act generally in a 
"big brother" capacity. As a new patient pro
gresses through the program, he gradually 
assumes similar responsibilities for other newly 
arriving patier:ts. 

Each grOt holds meetings 7 days weekly. 
Meetings inciude encounters similar to those 
employed at Synanon meetings,7 grollP meetings 
to discuss group business, and seJ,ninars. The 
latter are of three general types: , 

(1) Seminars dealing with the outside world 
which include such things as discu,ssions of news, 
speeches by guest speakers, and so on, 

(2) Debates and public speaking exercises, 
both prepared and extemporaneous, and 

(3) Socialization seminars in which members 
are taught how to eat, dresS for a job, and how 
to behave in social situations. 

Group meetings are also held which include all 
NARA patients and all NARA staff. These meet
ings are generally concerned with the passage of 
information from staff to the group (staff policy 
announcements), from patients to staff, as well 
as 'exchanges of information between patients. 
The meetings are generally held weekly. 

The treatment program is not a single program 
for all patients. Rather, there are a number of 
possible programs to meet the various needs 
of patients. '1'he determination of which program 
a patient wiII follow depends partly on his needs, 
partly on his desire to participate in a program, 
and partly on the availability of resources. 

Afterca:r8 

After release from the institutional phase of 
treatment, the patient is provided with aJ IT addi
tional treatment he wiII require in the community. 
Separation of aftercare from other aspects of 
treatment reflects the tremendous importance of 
aftercare in the total treatment program. After
care remains a key element upon which the 
treatment program is based. To he· successful 
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the program must ')ossess the following qualities: 
(1) Intensity of service, 
(2) Continuity of service linking institutional 

and aftercare phases closely together, and 
(3) Individuality of service, that is, an after

care arrangement capable of encouraging and 
nurturing individual relationships between coun
selor and patient. 

The Attorney General has delegated to the 
Bureau of Prisons the authority to contract with 
community agencies and private individuals to 
provide specialized aftel'care treatment services 
for those released to community supervision. The 
scope of these aftercare services includes counsel
ing, group and individual psychotherapy, self-help 
ex-addict coordinated groups, emergency medical 
care for conditions arising from or related to 
addiction, urine testing surveillance, temporary 
housing ase.istance, and transportation, and where 
deemed appropriate, vocational and educational 
training. 

At the present time all NARA patients released 
from the Bureau's institutions to community 
supervision are supervised by the Federal Proba
tion Service. This plan calls for the supervision 
of patients by the probation officers, sup'plemented 
by whatever corrective counseling and other 
specia:1ized services are needed by the patient and 
are available in the community. The responsibility 
for locating and evaluating potential participa
ting aftercare agencies is shared by the Bureau 
of Prisons, the Board of Parole, and federal 
probation officers. 
., Since released patients are under the jurisdic
tion of the Board of Parole, the pi'obation officer 
as the Attorney' General's agent in matters per
taining to parole has responsibility for liaison 
with th& agencies with whom contracts have been 
made and for determining that all of the con
ditions of release are met. The probation officer 
is the key person in the implementation of the 
aftercare program. Both he and members of the 
contract ~gency staff work as a team to achieve 
the congressional mandate for supervised after
care. 

The probation officers involved in this program 
are using different approaches to implement 
aftercare. As one example, the Los Angeles proba
tion office is using a treatment team approach 
augmented by consultation services from the 
University of Southern California Institute of 
Psychiatry and Law. The team has six members, 

four of whom a:re probation officers. One proba
tion officer conducts indivi'dual and group counsel
ing for Title II releasees. This is his sole responsi
bility as an officer. He is assisted by a second 
probation officer who, in addition to his regular 
caseload, has the administrative responsibility for 
these cases and sees to it that all of the conditions 
of release are met. A third probation officer 
assumes the dual role of 'research consultant and 
family counselor. A fourth officer is a trained 
psychometrist. Additional members of the team 
include a psychiatrist and a Bureau of Prisons 
employment placement officer. 

Each case received is assigned by the treatment 
team to one of four treatment groups, depending 
on the type and intensity of ::;ervice needed. As 
the program progresses, comparative studies will 
be made to determine the effects of treatment. 

Need fO!' Research 

There have beEin no definitive studies to date 
that have provided satisfactory answers why 
some addicts are successfully treated while with 
others treatment fails. For this l'eason, the 
Bureau of Prisons program includes extensive 
l5ystematic research to acquire "hard" data about 
all aspects of addiction. Present data about addic
tion are incomplete and are based primarily on 
clinical impressions and inadequately controlled 
studies. The research plans are designed to pro
vide information about the addict group in the 
custody of the Bureau of Prisons which can be 
considered a controlled study group within which 
hypotheses and assumptions about all aspects of 
addiction can be evaluated. Efforts will be made 
to develop profiles of addict patients, to develop 
a typolOb'Y based on such profiles, and to attempt 
to identify social, psychological, cultural, and 
situational factors which infit,lence the genesis of 
the addictive process. Each treatment unit will 
provide an adequate setting within which to evalu
ate treatment approaches to addiction. 

As indicated above, differences in specialized 
treatment elements have been built into each 
NARA unit in the hope of isolating and identify
ing effective treatment approaches. The research 
protocol will attempt to measure, for example, 
whic~ forms of institutional and aftercare treat
me~d, will be most effective with different kinds 
of patients. There are Hmited data to suggest 
that supervision of patients after release pro
duces lower relapse rates than does release with-
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out supervision.s However, what kinds of after
care supervision and treatment work best with 
narcotic addicts largely remain unresearched. To 
provide basic data about drug addiction it is be
lieved necessary that research proceed concomi
tantly with the ongoing treatment program. 
Certain decisions regarding treatment have been 
based at this stage on educated guesses. It is 
anticipated that information from the research 
thrust of the program will provide more reliable 
data on which to base program modifications. 

Varying' definitions of addiction will influ~nce 
estimates of ultimate success. Dole and 
Nyswanger measure success in terms of social 
performance, Lindesmith in terms of disappear-

A~ rlc~,nel J. Pescor, "Follow-Up Study of Treated Narcotic Drug 
d cta, PubUe Health Reporta, Supplement No 170 1943 and 

Meyer H." Disldnd. "New Horizons in the Trentr'nent 'of N~1"cotic 
A1dlcUon, FEDEIIAL PRORATION, December 19GO, PP. 55.G3. 

V. P. Dole and M. Ny~wapder, "A Medical Treatment for Dlacetyl. 
morphine (hero!n) AddictIOn,' Journa! of Amcricfln Medical ABRoeia. 
t(iDo"," AU\ gust 1965, pp. !l46.S50: and A. R. Lindeamith, Opiate Addiction 

OOm ngton, Ind.: Prmcipln Press, 1947), Pp 46. 
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ance of feelings of craving, and so on.9 Abstinence 
from drugs as a measure of successful treatment 
must be employed with care. A person who used 
drugs during the first 2 weeks after release, but 
ne~er .thereafter, would be reflected as having 
faIled III treatment if total abstinence is the sole 
measure of success. The pattern of abstinence and 
drug use, then, is the more fruitful area of explor
a~ion. Abstinence alone represents only one pos
SIble measure of success and not necessarily the 
best one at that. If the individual remains absti
nent, but at the same time makes no adequate 
~arital or job adjustment and continues to engage 
III criminal activity, we have accomplished little. 
If ~ddiction.is re:placed by incapacitating psychi
atrIC symptomatology, we have likewise gained 
nothing. With this in mind, community adjust
ment, internal a'Clj ustment, and abstinence from 
narcotics (measured along a continuum) will be 
considered in the evaluation of treatment -outcome. 
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New Developments in the Federal Bureau 
of Prisons Addict Treatment Program. 

By GERALD M. FARKAS, DAVID M. PETERSEN, PH.D., AND NORMAN 1. BARR, M.D.* 

PURSUART to pass~ge of the Narcotic Addict 
Rehabil.itation Act (NARA) of 1966, re

. sponsibility for treatment of federal pris
oner addicts was placed with the Bureau of 
Prisons of the U.S. Department of Justice. The 
general philosophy and organization of the N ARA 
treatment program for narcotic addicts was pre
sented in the June Hi69 issue of FEDERAL PROBA
TION,l The purpose of this article is to report on 
the current status of the program. 

As of July 31, 1970, the existing NARA units 
were located at Alderson, West Virginia (100 
females), Danbury, Connecticut (100 males), 
Milan, Michigan (50 males), and Terminal Island, 
California (100 males and 50 females). The new
est unit at Milan was officially opened in Novem
ber 1969. The three original NARA units have 
been accepting patients since 1968. Expansion 
plans were completed during the summer of 1970 
to include the doubling of the present patient 
capacity at Danbury. 'rhere are also plans for a 
new unit at La Tuna, Texas (100 males) in the 
near future. Thus, the overall patient capacity 
will increase from 350 in 1968 to 600 in 1970 
(450 men and 150 women). The present incare 
population as of July 31, 1970, included 312 
patients in treatment and 69 study cases sub
mitted by the courts for consideration to deter
mine if they were eligible for treatment in the 
NARA program. 

The programmed staff-patient ratio has re
mained essentially unehanged since the inception 
of the program in 1968. The c'aseworker-patient 
ratio remains at 1 to 50 and the correctional 
officer-patient ratio is 1 to 25. The' correctional in
stitutions at Terminal Island, California, and La 
Tuna, Texas, are directed by Ph.D. psychologists; 
that at Milan, Michigan, by a social ¥forker, and 

. the institutions at Alderson, West Virginia, and 
Danbury, Connecticut,. by Public Health Service 

'" Mr. Farkas is executive assistant to the director of 
the Federal Bureau of Prison:;. Dr. Petersen, formerly reo 
search sociologist for the Bureau's Narcotic Rehabilitation 
Unit, is assistant professor in the Department of Sociology 
at Ohio State University. Dr. Barr is coordinator of 
clinical services at the Institute for Reality Therapy, Los 
Angeles, California. 

psychiatrists. This staffing pattern represents a 
departure from the original philosophy of using 
only psychiatrists as program directors. 

During the first year of the N ARA program 
living arrangements within the institutions were 
determined locally, However, the advantages of 
patients living together in their own dormitories 
proved so effective at Terminal Island, that Milan 
and La Tuna were both planned to open with the 
concept of the NARA living unit as part of the 
total treatment program. Danbury and Alderson 
converted to the dormitory arrangement in the 
Spring of 1970. The major advantage of the 
NARA patients living together is the extension 
of the treatment concept to a 24-hour day. Al
though this is not specifically patterned after 
Synanon, it nevertheless repeats one of its most 
successful contributions to the treatment of drug 
addiction, namely community living.2 

A major emphasis of the NARA treatment 
program is directed toward the development of 
improved socialization among patients. The pri
mary technique utilized to this end is the develop
ment of a comprehensive therapeutic community.s 
An units have structured their program to include 
elements of this treatment approach. Group en
counter is the essential tool, and emphasis is on 
the here-and-now. Attention is focused upon be
havior rather than on thoughts and feelings. It 
is the patient's behavior which is ultimately re
sponsible for his becoming addicted and engaging 
in criminal activity. Also, his behavior is most 
accessible to self-control. 

Bey'ond the above general directions, each 
NARA unit hail developed its own specific treat
ment modality. We turn now to some brief high
lights of the four established programs, at 
AlderRon, Danbury, Terminal Island; and Milan. 

Description of Institution P,'ogJ'ams 

Alderson.-The therapeutic community at AI-

1 David M. Petersen, Richard M. Ynrvis, 2nd Gerald M. Farkas, 
"The Federal Bureau of Prisons Treatment Program for Narcotic 
Addicts," FEDERAL PRODATION, June 1969, TlP. 35·40. 

2 Lewis Ynblonsky, The Ttmne! Back: Svnanon. New York: The 
MacMillan Co., 1965. Also see "The Anticriminal Society: Synanon," 
FEDERAL PROBATION, September 1962. 

3 Maxwell Jones. The TI,erapeuUe Communitll: A New Treatment 
Method in PSl/chiatry. New York: Basic Dooks, 1053. 
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derson contains three basic components: the daily 
community life, the daily community meeting, and 
the committee structure. The dormitory housing 
arrangement (daily community life) fosters inter
action between members of therapy groups, com
mittees, and comlnunity members. Interactions 
between staff anJ patients also are emphasized. 
Moreover, the traditional power structure and 
hierarchy of the correctional setting have been 
discarded and replaced by this system of small 
groups, committees, and community meetings. The 
attempt is to create a new social system which 
provides for the development of individual re
sponsibility and initiative among the addict-pa
tients. 

The daily community meeting is held for 1 
hour, five times a week, and involves the total 
community, including staff. Moreover, every' pa
tient is required to participate Weekly in at least 
one ongoing therapy group. Individual counseling 
is also available, but not specifically encouraged. 

An important innovation is the use of the com
mittee system for involvement of patients in the 
treatment program as well as in the decision
making process. This system has replaced the old 
structure which was composed only of profes
sional staff. Committee structure is designed to 
conduct all business except discipHne. All com
mittees, except Programming, consist qf five mem
be~'s, three of whom are patients. One patient 
serves as chairman to insure that patients will 
have substantial responsibility on the committees. 
Only the Programming Committee, which among 
other responsibilities makes recommendations for 
parole, is arranged so that professional staff can 
outvote the patient members (seven professional 
staff members and three patients). Patients head 
seven othel' committees having responsibility for 
upkeep of living qua~·ters, coordinating special 
events, reviewing new'admissions, room assign
ments, airing patient complaints, and coordination 
of community aftercare agency information. 

Danbw'y,-The major focus of the treatment 
pl'ogram is its relationship to Day top YiIlage, a 
narcotic addict self-help program modeled after 
Synanon. It is located at Seymour, Connecticut, 
about 20 miles from Danbury. Day top sends two 
of its ex-addict staff members to Danbury fonr 
days a week to train selected patients in the Day
top technique and to help develop and implement 

• Fo~ nn excellent discussIon of the UBe of nonPtofesslonalB (il\mntes) 
ns intermedinrles between elfents nnd professionnls. see Hans T<><:h 
tiThe Study or Mnn~ The Convjct JUJ. Resea!Ocher.u TranswacUotl, ScPtem~ 
ber 1967, Pl'. 72.75. 

the therapeutic community. This core of trained 
patients is largely ~~t'isponsible for introducing the 
Day top concept to the remaining members of the 
community. This model is used in the group inter· 
action as weU as in the living unit, and is modi
fied only in the sense of adapting it to the correc· 
tional setting. Emphasis is pJaced upon positive 
behavior; the criminal role model is djscouraged. 
The resocialization process is directed toward 
improving social maturity, work ability, and men
tal health among the communities' members. In 
order to facilitate staff involvement, various mem
bers of the professione.l treatment team partici
pate in a weekly evening meeting at the Day top 
facility. 

Terminal j8land~-A unique concept at this unit 
is the development of the HUnker," an addict-pa
tient who receives a 4-month, 14-hour-per-day 
intensive training program in therapeutic tech
niques. He then functions as a quasi-staff member 
and cotherapist who serves the primary role of 
linking relationships between staff and inmates.4 

Linkers attend all NARA staff meetings, partici
pate in therapy groups as assistant therapists, and 
assume minor administrative responsibilities. 
Upon completing the program and being granted 
parole, some NARA "graduates" have become 
e,x-addict workers in the community. 

The "primer" groups are another unique 
Terminal Island innovation. Nearly 50 percent 
of the patient population is Mexican-American. 
There is :I;eluctance on the part of these patients 
to participate in verbally active groups. This is 
as much a result of the language barrier as of 
their cultural h\ckground which emphasizes sup
pression of feelings rather than their verbaliza
tion. The primer groups, which meet in the eve
nings, consist only of these Mexican-American 
patients on the theory that in a homogeneous 
group they can develop better verbal abilities. 

Other valuable techniques include the use of a 
one-way mirror for observation of group therap:y. 
Often, after one group has observed another, they 
will switch rooms and the second group will dis
cuss what it observed in the first,group's meeting, 
while simultaneously being watched by that group. 
The employment of videotape feedback therapy 
has been particularly useful in equalizing staff 
and patients as individuals during playback of 
the tape. This provides staff and patients with the 
opportunity to review their behavior and inter
actions with others. Another treatment tool is the' 
marathon group. A marathon is a group therapy 
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session that is extended over a rather long period 
of time in which group pressure lowers the de
fenses of the participants and accelerates the 
therapeutic experience. Such groups are generally 
held on Saturdays for 8 to 12 hours, and have on 
occasion lasted 2 days. 

Also important is the creation of a four-stage 
tier system among patients. New commitments 
enter at stage one and possess the fewest privi
leges, while stage four patients are the only ones 
recommended for parole and have the most re
sponsibility. A patient can advance to a higher 
stage only if those already at that level recom
mend his advance. This is monitored bjT the pro
fessional staff. Finally, there is the TljWn Hall 
meeting, a weekly evening event in which the 
tohiJ NARA population meets to discuss issues of 
community interest. 

Milan.-The theoretical basis for the program 
is derived from the concept of reality therapy.v 
Invoivement between staff and patients is empha
sized, as is genuine concern by the former for the 
latter. Pocus is on the patient's behavior, particu
larly the manner in which he assumes responsi-
bilit:t. " 

Utilizing crisis theory, which states that a 
person is more amenable to change during an 
acute crisis, and assuming that a patient's first 
day in prison is a crisis for him, the staff mak~s 
every effort to insure that he will be seen on hIS 
first day by his caseworker, his counselor, and at 
Jeast one linker. An patients are required to join 
a "Quartet" soon after entering the Community. 
Quartets are composed of four members and fune-. 
tion as a family unit. New commitments select 
Quartets with available openings, but the older 
members may invite into, or reject from, their 
group any new man. Once joining a Quartet, how
ever, it becomes difficult administratively for him 
to leave. A close relationship is fostered between 
the group's members. Quartet's beds are arranged 
in groups of four, task-oriented assignments are 
often delegated to a Quartet, and the members 
may participate as a team within a larger group 
meeting. 

Small therapy groups, called T-groups, are the 
basic interacting unit. Each group is composed of 
one staff person, one linker, and four pairs of 

. patients from different Quartets. Thus, each T-
group participant-patient has one member of. his 
Quartet present. T-groups meet a minimum of 

• William G1nsser, Realitll TheraplI. A New Approach to PBuchiatTII. 
New York: Harper and Row". 1965. 

twice a week for 1% hours. Group sanctions, or 
discipline, are utilized in several ways, including 
"bail," which the staff sets as the "price" that an 
inmate's Quartet or T-group must pay in order 
to secure his so-called "probation." This might 
include TV or commissary privileges, and can be 
forfeited by the group if it fails to help the pa
tient maintain the requirements for his "proba
tion." If the group refuses to put up the bail fOl' 
a man, this may prove quite meaningful to him. 
Another disciplinary device involves weekend con
finement in the control unit. This is a ha~'sh 
penalty, but allows the individual to keep abreast 
of his midweek industrial, educational, and 
therapy responsibilities; and because the week
ends are periods of leisur'e, segregation is particu
larly unpleasant though humane. 

New Developments in Aftel'caJ'e 

Aftercare is a key element upon which the 
NARA program is based. Because of the built-in 
constraints of incarceration, the institutional 
phase of the program can prepare a. patien~ only 
in part to function in the commumty. It IS the 
community care phase that determines the suc
cess or failure of the program. Here in the "real 
world," he must be able to withstand the pressures 
of community living without the type of support 
provided by the use of narcotics. 

Continuity between incal'e and aftercare must 
be maintained. The inmate does not change 
instantly when he begins parole, and for incare 
and aftercare not to work in close harmony would 
be detrimental to the goals of the program as 
well as to the patient. Viewing the addict's re
habilitation program with perspective, incare and 
aftercare are merely separate divisions of the 
same whole. A close working relationship has 
been developed between the Bureau of Prisons, 
the Board of Parole, and the Federal Probation 
Service. As a result, rehabilitation efforts have 
been directed to the whole person, a major stride 
toward bridging the gap between the incare treat
ment and aftercare. 

Orientation Meetings 

It is important that persons who provide after
care services or who serve as community treat
ment resources be familiar with the philosophies, 
operations, and the practices of the correctional 
programs. The most desirable place to conduct 
this orientation is in the institutional setting 
where the NARA programs can be observed, In-

H-3 

;, 



Ii 
, , 
, I 

',< ' 

'c 

, , 

, , 

NEW DEVELOPMENTS IN THE FEDERAL BUREAU OF PRISONS ADDICT TREATMENT PROGRAM 55 

vitations to ,observe and participate in these pro
grams have been extended to staff from the Parole 
Board, the Federa.l Probation Service, and con
tract aftercare agencies. Ex-addict workers and 
graduates from the incare program who are suc
cessfully participating in aftercare treatmellt 
have also been invited to participate. 

The program is divided into two parts. The 
initial visit is for orientation to both the general 
institution program and to the NARA program. 
This visit is for 8 days and includes the following 
areas: 

1. Philosophy and operation of the NARA pro
gram; 

2. Observation and participation in patient 
treatment sessions and N ARA staff meetings; 

3. Discussion and implementation of procedures 
designed to effect better communication between 
institution NARA staffJ probation officers, and 
aftercare agencies; 

4. Discussion of specific cases and interviews of 
patients (individually or in groups) who will be 
released to the geographic area that the aftercare 
counselors and probation officers represent; and 

5. Observation of Parole Board hearings and 
conferences with Parole Board members or ex
aminers at their discretion. 

The second visit awl all subsequent visits serve 
as a followup to the first encounter. It is now pre
sumed that the level of experience and knowledge 
of the NARA program has increased and the pro
gram emphasis is shifted from one of orientation 
to mOl'e direct involvement in the treatment pro
gram. Followup visits, therefore, include discus
sions of new programs and modifications of pres
ent programs, The major emphasis, however, is 
devoted to interviewing new commitments and 
those about to be released to communities that 
the visitors represent. 

Aftercare Services 

Since the inception of the program, NARA pa
tients have been released to aftercare and parole 
supervision in over 30 states. More than 45 con
tracts have been made with community agencies 
to meet the postrelease needs of these cases, Con
tracts have been made with family service agen
cies, community mental health clinics, medical 
sc.hools, ex-addict self-help agencies, and private 
individuals. Currently, the Bureau of Prisons is 
expanding its program to include contracts with 
several agencies in one community. Inasmuch as 
different agencies specialize in specific approaches 

to treatment, in the larger metropolitan ar,eas we 
are attempting to match the treatment needs of 
specific cases with agencies that can best meet 
their needs. 

The services fot which the Bureau of Prisons 
contracts are fun';~i.ld on a cost-reimbursement 
basis. In all aftercare contracts, the services of a 
professional counselor are funded to coordinate, 
in conjunction with the supervising probation 
officer, all of ~he patients' intra- and extra-agency 
treatment needs. In order to assure intensive in
dividual care, the counselor is expected to handle 
personal, marital, family, educational, vocational, 
and emotional crisis situations as they arise. He 
is the primary resource of the aftercare agency 
and he is responsible for coordinating closely 
with the supervising probation officer and staffs 
of institutions where N ARA units are located. 

Vocational guidance, education, training, and 
job placement are integral parts of the aftercare 
program. In the mainJ the Bureau of Prisons uses 
its own institutioll resources for on-the-job and 
vocational training. Further, through the coordi
nated efforts of the institution staffs, aftercare 
counselors, probation officers, and Bureau of Pris
ons trained employment placement officers, local 
and state vocational rehabilitation and educational 
and emplcyment programs are utilized for all 
eligible patients to the extent feasible. For those 
who present unique employment and educational 
problems, where state and local resources cannot 
adequately handle the particular needs of an in
dividual, the aftercare agencies are provided with 
funds to secure the necessary services. 

In addition to funding basic counseling and 
maintenance services, major emphasis has been 
placed on assisting contract agencies to develop 
self-help groups lead by ex-addicts. This departure 
from the traditional use of psychiatric counseling 
and psychotherapy has proven successful. 

In order to continue the concept of the thera
peutic community as established in the' institu
tional phase of the program, the Bureau of Pris
ons has taken steps to use "graduates" from thes's 
programs and has arranged for their employment 
with some of the contract aftercare agencies. As 
the program progresses, it is further planned to 
utilize more of these individuals to assist in the 
development of other community self-help pro
grams. By so using the talents and insights of its 
own graduates, NARA demonstrates its faith in 
their abilities to function as productive members 
of the community. 
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The ex-addict workel' possesses communica
tions expertise through identification with his 
peers. Furthermore, as a member of the aftercare 
treatment team, which includes the aftercare 
counselor. and probation officer, he reduces the 
social distance between the professional and the 
client. He participates in prelease and postrelease 
planning, family counseling, and conducts .self
help groups using similar treatment techmques 
that have been established during the ineare phase 
of the program. It is not unusual for him to ser
vice clients who at one time were receiving treat
ment with him in the institution. Inasmuch as 
these self-help workers are also under parole 
supervision and must comply with the same condi
tions of release as their peers, this reduces the 
possibility of collusion. 

In several contract aftercare agencies, different 
approaches to increase communications between 
the institution and the community phases of the 
program have been tried to further bridge the gap 
between the constraints of institutional programs 
and the realities of community living. For ex
ample, between the aftercare agency in San 
Antonio, Texas, and the NARA Unit at, Terminal 
Island, a speaker telephone system has been de
veloped making it possible for both the institu
tion and the aftercare agency to conduct group 
counseling, family counseling, and therapy ses
sions via the telephone. This has also proved to be 
an effective method of handling family crisis situa
tions. Plans have been developed by the San 
Antonio aftercare agency to form a long-distance 
group counseE •. g program. In this plan, a group 
of patients at the institution at Terminal Island 
is able to participate in a group counseling situa
tion that includes their wives in a similar group 
in San Antonio, Prerelease telephone conferences 
between the staff at the institution and the super
vising probation officer and aftercare counselor 
have also been an effectivC' way of developing 
realistic release plans. 

In the District of Columbia a contract has been 
established with a private research corporation 
which has an ex-addict drug addiction specialist 
on its staff. This person has developed training 
programs in group process for the staffs and 
patients of the contract aftercare agencies. 'fhe 
training design is aimed specifically at confront
ing those negative attitudes present in the drug 
addict which reinforce his destructive behavior 
and faciUtate his choice to remain a part of the 
drug subculture. This dynamic is called "attitudi-

nal skills training." The goal of the program is 
to train tfne staff to help the patients identify for 
themselves and others the attitude which leads to 
nonproduetive or destructive behavior. M:oreover, 
it teaches them how to confl'ont and d(~al with 
attitudes in a socially acceptable mann:!'. The 
training consists of two all-day meetings followed 
by seven followup sessions where both staff and 
patients participate. The sessiollS are organized 
as follows: 

1. Conceptual explo?'ation of the idea of the 
value system, the idea of attitudes, both positive 
and negative, the concept of personal responsibil
ity for' one's attitudes and the necessity to ex
amine, modify, change, or reinforce personal 
attitudes as a basis for action. 

2. Biogmphical sketch by each individual as a 
means of establishing rapport among members of 
the group. 

8. Exercise in g?'OUP p?'oductivity by the selec
tion of an issue, topic, theme, that has interest 
for all and the development of that theme by 
discussion. Feedback and summary of the discus
sion by the interaction of the group. 

4. Identification of nega.tive attitudes in others 
by each individual based solely on their inter
action and self-expression in the group. 

5. Identification of negative attitudes in one's 
self in response to perceptions of other members. 

6. Encountm' through dialogue, challenge, ex
ploration, and response relating to common ex
periences as a group. 

7. Feedback is a way of evaluating the entire 
process and its meaning for one's self; commit
ments concerning what the individual has learned. 
Should this training program prove to be effective, 
it will be extended to other aftercare agencies 
which have had little or no experience in the use 
of ex-addict self-help groups. 

Inasmuch as return to drug use is the primary 
reason for parole violations, urine testing is a 
condition of release for all NARA patients. While 
minimum requirements call for urine testing at 
least once a week, the aftercare agencies have 
been encouraged to require it at least every three 
days. After a reasonable period of negative urine 
samples, the aftercare counselor and probat~on 
officer may agree to reduce the frequency of urme 
testing. All positive urine tests are reported im
mediately to the supervising probation officer. 
Should there be two positive urine tests in suc
cession, it is the probation officer's responsibility 
to report this to the Board of Parole. Upon noti-
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fying the Board, the probation officer either rec
ommends continuation under community super
vision or revocation of parole. 

The aftercare agency counselor also submits a 
report to the probation officer which he forwards 
to the Farole Board with his letter. This report 
from the agency counselor outlines the releasee's 
progress or lack of progress, problems that need 
to be resolved, specific .treatment r!eeds, and 
changes in program planning. In this report, the 
agency counselor makes a recommendation as to 
whether the reJeasee should be considered a viola
tor or continued under parole supervision. Should 
the counselor recommend continuation under su
pervision, he states what changes would be made 
in the community treatment program to more 
effectively meet the patient's needs. Should the 
recommendation be made that the patient be re
turned to the institution for further treatment, 
he indicates what treatment areas the institution 
should concentrate on in preparing him for his 
eventual return to the community and an ap
praisal of the time needed to accomplish the 
treatment objectives. 

It should be noted that parole violation warrant 
is not recommended or issued automatically when 
a NARA case has two positive urine tests in 
succession. Much depends upon the individual case 
in question. In order to enable the Parole Board 
to thoroughly and effectively evaluate continu
ing a patient under supervision or revoking his 
parole. both the agency's and probation officer's 
reports are vitally important. Where a patient has 
had two pusitive urine tests and both the proba
tion officer and counselor recommend continuation 
under supervision, and the Board of Paroles con
curs, funds are available for emergency medical 
aid during withdrawal symptoms. 

Most of the NARA patients and their families 
fall within a low socioeconomic stratum. Due to 
the multiplicity of e1igibility requirements for 
public assistance, the availability of emergency 
financial resources has been found to be a very 
helpfui tool in the counseling process. Such finan
cial assistance for clothing and SUbsistence is pro
vided for in each of the aftercare contracts. 

In many of the aftercare contracts. funds for 
social and recreational services also have been 
provided. Agencies have been encouraged to de
velop these activities which are designed to pro
vide acceptable outlets .through which the patients 
and their families may learn, improve, and de
velop patterns of constructive use of .leisure time. 

It has been the experience of several aftercare 
agencies that patients who do not make proper 
use of leisure time frequently resort to the use 
of narcotics. In some agencies, funds have been 
provided for resodalization services:. These agen
cies have begun to provide services in accordance 
with the patient's cultural values that would be 
conducive to strengthening familytiE1s. ServIces 
have included hints on homemaking, cosmetics, 
general grooming, budgeting, and consumer plan
ning. This assistance is considered to be an im
po,-tant part of the total aftercare program as it 
focuses primarily on improving the confidence and 
social functioning of the family as a unit. 

Role of the P"obation Officer 

While the probation officer has ultimate re
sponsibility for all NARA cases released under 
parole supervision. his role is that of a member 
of the afterca~'e treatment team. To be effective 
in this program, supervision cannot be separated 
from treatment, In order to effect close working 
relationships, many of the probation offices have 
provided one officer to handle the N ARA caseload. 

The first formal meeting between the plwbation 
officer and the aftercare counselor occurs approxi
matelY 90 days prior to the patient's release. 
At that time, the institution sends complete clas
sification material, as well as the proposed release 
plan outlining the patient's aftercare treatment 
needs, to both the probation officer and the after
care counselor. Upon receipt of these materials 
the probation officer and the counselor confer 
to formulate the release plan. Once the release 
plan is approved by the Board of Parole, and 
the patient is released to aftercare, he meets 
with his supervising probation officer within 
the first 48 hours of release. At that time, 
.;he probation officer explains the conditions of 
release. As a means of strengthening the team 
approach to aftercare, the aftercare cou_lselor is 
encouraged to be present at this time. The team 
approach serves to make it clear to the parolee, 
from the very beginning, that the aftercare coun
selor and probation officer al'e working together; 
therefore, one cannot be manipulated against the 
other. 

The aftercare agency must keep the probation 
officer advised of all aspects of the case. The 
agency cannot withhold any information from the 
probation officer and must submit any reports 
that he may request. Both the counselor and the 
probation officer have frequent staff' conferences 

H-6 

58 FEDERAL PROBATION 

to review patient progress and attend each other's 
staff meetings. This working relationship bei-ween 
the aftercare agency and the probation officer has, 
in some cases, produced such positive results that 
the probation officers and aftercare counElelors 
have attended each other's staff meetings even 
when NARA cases were not under discussion. 
This has broadened their experience and has 
helped to mr":'a; them more effective in their re
spective professions. 

The Los A.ngeles Experiment 

The United States Probation Office at Los An
geles, California, has been designated to handle 
the entire aftercare program for that metropoli
tan area. Specific probation officers have been 
assigned to handle the clinical and supervision 
portion of the program. Moreover, consultation 
services have been provided by graduate fellows 
from the University of Southern California In
stitute of Psychiatry and Law. An ex-inmate from 
the Federal Correctional Institution at Terminal 
Island, who was involved in developing their 
self-help program, has been employed via a con
tract with the Bureau of Prisons to work as a 
case aide in the probation office. His role is to 
assist in developing and implementirlg the pro
gram and to act as a liaison between those under 
parole supervision and the probation office staff. 
The result of this approach to aftercare is being 
compared to that of private aftercare agencies 
with whom we have the majority of our contracts. 

Bureau of Prisons Aftercare Field Specialists 

Aftercare field specialists have been placed in 
regional offices in strategic locations to assist and 
to serve as liaison between the contract aftercare 
agencies and the probation officers for decisions 
pertaining to day-to-day operations. Their pri
mary role, however, is to monitor contracts in 
terms of quancy and quantity of aftercare 3~rvices 
provided. In addition, they conduct community 
surveys to promote and identify acceptable after
care fGSOurCes, participate in negotiation of con-

• John C. Ball, .John A. O'Donnell. and Emily S. Cottrell. "Selected 
Social Characteriatics of Consecutive Admissions to Lexington In 1965." 
Cr;mina/ogiea. August 1966. pp. 13-16; J.C. Ball, W.M. Bates. and .J.A. 
O'Donn"Il, "Characteristics of Hospltalfzed Natcotlc Addicts," ITealth. 
F.ducation and Wei/aTe IndicatoTa, March 1966. pP. 17-26; John !l,. Ball 
and Emlly S. Cottrell. "Admissions oC Narcotic Drug Addh,ta to 
Public Health Service Hospitals, 1935·63," Public Health Report •• June 
1965. PP. 471-475: Charles Winick. "Epidemiology of Narcotltlil Use," 
N
M

arcOtic8 (cds.) Daniel M. Wllne~ and Gene G. Kassebaum. New York: 
cGraw-Hili Book Company, 1965 PI>. 3-18. 
l' These figures are based saleh· on eases committed to Bureau of 

PWrlsons facilities. Those cases committed to Lexington and Fort 
orth prior to the opening of tbe NARA treatment units are not 

included here. 

tracts, and conduct training seminars for after
care agency staff, 

Reseal'challd FolloWllP 

During the period from Mal'ch 15, 1968, throtlgh 
July 31, 1970. the courts committed 764, persons 
to the Burea.u of Prisons for examination to de
termine whether they were addicted to narcotics 
and likely to be rehabilitated through treatment. 
Of this number, 494, or 65 percent, were subse
quently accepted for treatment. Persons not ac
cepted for treatment were found, for the most 
part, to be narcotic addicts as defined by law, but 
were not considered likely to be rehabilitated for 
a variety of reasons, including aggressive be
havior, psychotic disorder, and excessive prior 
offenses (felonies). 

Although several diverse patterns o:t narcotic 
addiction have been identified in the United 
States, statistical descriptions of known addict 
populations indicate an Haverage" or IItypical" 
pattern of addiction existing today.6 In terms of 
selected social characteristics, those patients ad
mitted to the Bureau of Prisons for treatment of 
their addiction are similar to this goneral pattern. 

The NARA popUlation has a high proportion 
of male patients, .Male patients outnumber fe~ 
males almost 5 to 1. Also, the majority of the 
commitments are young adults. Over 60 percent of 
these patients are under 30 yea~'s of age, and less 
than 5 percent are over 40 years of age. 

Ethnic composition of the population indicates 
a large number of these patients are Negro 
Americans, Puerto Ricans, and Mexican-Ameri~ 
cans. Over 65 percent of all admissions were 
members of these minority groups. 

These patients came predominantly from large 
cities in the United States, particularly from Stan
dard Metropolitan Statistical Areas (SMSA's) . 
Over 80 percent of those committed resided in 
SMSA's prior to admission to treatment. 

Most of these patients were unemployed, were 
engaged in lower status jobs, or were involved 
in illegal activities prior to admission. By defini
tion, all have been involved in some violation of 
federal law. About 70 percent of them have vio. 
lated federal narcotic laws, while the remaining 
30 percent haNe been involved in other nondrug~ 
related violations. 

The first NARA patient was released to after
care supervision in the community on August 1, 
1968, and a totaJ of 194 have been released during 
the 2-year period ending July 31, 1970,7 Of those 
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released to aftercare supervision in the commu~ 
nity, 49, or 25 percent, have been returned to one 
of the N ARA treatment units or have otherwise 
ilfailed" in postinstitutional adjustment. On the 
basis of urinalysis testing and upon the recom
mendation of the supervising probation officer, 
44 narcotic-using patients had paroles revoked and 
were returned to Bureau facilities, three died 
duo to an overdose of narcotics, and two absconded 
from' supervision. 

Of the 145 patients currently remaining in 
aftercare supervision, 83, or 57 percent, have been 
in the community for a period of 6 months or 
longer, and 13, or 9 percent, have been in the 
community for 1 year or longer. The average 
length of time that they have spent in the com
munity is 6.4 months, compared to 4.3 months 
for those who "failed." However, those who are 
presently out in the community have not all ab
stained from drug use. Results from urinalysis 
testing of the patients indicate that many have 
reverted to "chipping" or occasional drug use. The 
data show that 85 persons, or 59 percent of those 
patients on aftercare status, have had at least 
one "positive" urinalfsis test for opiates, barbit
urates, or amphetamines i nine of the 13 patients 
out for more than" 1 year have had positive 
urinalysis results.s 

How. does one interpret. the above figures? 

• Followup studies "0{ nddicts ar~ subject to a number of theoretical 
and methodological problems. We have not attempted here to deal with 
the problems inherent in this type cif' nisearch, such n. the use of 
urinalysis te.t ns a narcotic detection device. Rather, we have attempted 
to. PI esent prellminary data indicating admissions, releases, and rend
mIssions for the MARA population. For turther information on 
problems in drug addiction "research s~ John A. O'Donnell "The 
Relapse Rnte in Narcotic Addiction: A Critique of Follow-up StUdies" 

"\. Wilner and Kassebaum, op, cit., lIP • .226·246, ' 
• • ![ab)onsky. op. cit.; Rita Volkman and Donald R. CresseY, 

"Differential Association nnd the Rehabilitation of Drug Addicts" 
Am.~ican Journal of SOCiO!OiW, September 1963, pp. 129.142. • 

,. V.P. Dole and M. Ny~wander, "A Medical Treatment for 
Diacetylmorphine (heroin) Addiction," Journal 01 Amer.ian Med!,enl 
ABno.iation, August 1965, pp. 646·650; Vincent P. Dole, Marie E. 
Nyswllmler, and Alan Warner, "Successful Treatment of 750 Criminal 
Addicts," Journal 0/ timeri.n1\ Medical AB.oeiation, December 1968, 
pp. 2708·2711. 

11 Because of the mandate of the N".,.cQt!¢ AddIct Rehabilitation Act 
which ~alls for indeterminate commitment up to 10 years, iiufficient 
time !o~ !oJ)owup Btudy in the community is insured. Patients released 
from Bureau facilities to date have spent on the average 13 months in 
Institutional care. 

Does the fact that a number of patients have used 
drugs indicate that the NARA program has been 
a "failureO ? If the amount of drug usage among 
these subjects increases, as it very likely might, 
has the program failed? These are, of course, im~ 
portant questions, 

In the first place, the data at this time are pre~ 
liminary and are not intended to measure the 
effectiveness of the N ARA program. Secondly, 
when the possible objectives for any narcotic 
treatment program are examined, major alterna
tives emerge to determine which ex-addicts have 
been helped by the respective treatment programs. 
One such position identifies abstinence from fur
ther drug use as the essential aim to be pursued, 
and a successful treatment program is one which 
achieves that aim.u The antithetical alternative to 
this posItion is the major aim of improvement of 
the functional status of the individual, even if 
such improvem ent is accompanied by drug 
usage.10 Success here is measured in terms of 
improvements in social, familial, educational, and 
occupational functioning, and in an observable 
diminution in criminal activity as well. _ 

Abstinence is, of course, a highly desirable 
goal. Howevj~r, abstinence alone is only one pos
sible measure of improvement. In our research 
efforts, we do not consider the fact of reversion 
to drug usage as the only success-failure para
meter. Information on pO$tinstitutional adjust
ment is presenUy being collected monthly on each 
patient both from probation officers and. com
munity aftercare agency personneJ.11 Data is 
being collected on employment history (days 
worked), drllg use (drug-free days), educational 
improvement, arrests, and incarcerations, and .so 
on. From this data we are attempting to deter
mine which patients make a successful community 
adjustme~t. In short, we bel,ieve community ad~ 
justment, as well as abstinence from narcotic 
usage, is important to our assessment of treat
ment outcome. 

It is generally recognizE::d that loss of control over the use of" 
a drug-often called addiction where there is both physical and 
psychological dependence, and habituation where there is psycho
logical dependence without physical dependence-is, regardless 
of the particular drug involved, a disease. Both chronic alcohol
ism and narcotics addiction are usually recognized as diseases.
MICHAEL P. ROSENTHAL in Task Force Report on Narcotics 
and Drug Abuse. 
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January 1, 1971 

FOREWORD 

It is my hope that this booklet on parole will give you 
personally some insight concerning the Parole Board's opera
tion, its function, its attitude and your role ~ithin this frame
work. Because the Board is now completing a reorganization 
of its policies, procedures and programs, this booklet is most 
timely. Our primary objective under the new rules and pro
cedures is to improve our parole decision-making processes. 

The questions on the following pages are the. most fre
quently asked by you, your families and interested persons. 

If in some small measure, we have been able to develop 
a basic understanding of our objectives, methods and procedures' 
then this booklet has served its purpose. 

GEORGE J. REED, Chairman 

U. S. Board of Parole 

1-2 

] 
';1 

:t 

1. What Is Parole? 

Parole is serving part of your sentence under super
vision in the free comrrmnity. The law says the Parole Board 
may grant parole if: (a) The inmate has observed the rules 
of the institution, (b) There is a reasonable probability that 
such inmate will, if released, live and remain at liberty with
out again violating the laws, and (c) In the opinion of the 
Board such. release is not incompatible with the welfare of 
society. Parole is like probation except that a parolee has 
been committed to prison and has successfully completed a 
part of his sentence in an institution. . 

2. What I~ The Purpose Of Parole? 

, Parole has a dual purpose: 1. Through the help of the 
supervising U. S. Probation Officer, every parolee may ob
tain assistance with his problen1s-employment, residence, 
finances, as well as the personal problems which often 
trouble a man trying to adjust once more to life "on the 
streets". 2. Parole protects society because it helps former 
prisoners get established in the free community and thus 
prevents mB,ny situations In which they might commit a 
new offense. ' 

3. When Do I Become Eligible For Parole? 

That depends on the type of sentence the court imposed. 
Except in cases where the court used Section 4208 of Title 
18, or the Youth Corrections Act, the Federal Juvenile De
linquency Act, or The NJrcotic Addict Rehabilitation Act, 
parole eligibility occurs at completion of one-third of the 
term. An individual serving a life sentence or a sentence 
longer than 45 years becomes eligible at the end of 15 years. 

If the court used sn.b-paragraph (a) (1) of Section 4208, 
the court stated what your minimum sentence shall be. If 
this is true in your case, you ar c eligible for parole after 
you have served the minimum. 

If the court used sub-paragraph (a) (2) of Section 
4208, the Board of Parole is authorized to set your parole 
'eligibility date. Under current policy, you are eligible at the 

,.(" time of your first appearance before the Board and that takes 
place as soon as possible after your commitment. 
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If you received a commitment under the Narcotic Addict 
Rehabilitation Act, you are eligible for parole after six 
months in treatment. The treatment period begins after the 
court sentences following the study period. Also, a doctor 
at the institution must certify that you have progressed to 
the point where parole is indicated. 

If you have been sentenced under either the Youth Cor
rections Act or the Federal Juvenile Delinquency Act, -you 
are also eligible for parole from the time you first appear 
before the Board. 

Remember that becoming ELIGIBLE for parole and 
actually receiving a parole GRANT are not the same thing. 
If you received an indeterminate sentence (4208 (a) (2), or 
YCA, or F JDA) you should not usually expect to be granted 
parole at the time of your initial hearing; ordinarily serious 
consideration is not given until your second pe!:"~onal ap
pearance before the Board, your "review hearing". 

4. How Do I Apply For Parole? 

If you have a YCA, F JDA or N ARA sentence, you need 
not make formal application. If you have a regular sentence 
or were commited under Section 4208, you iiIl out and 
sign one of the parole applications which are distributed to 
everyone who is eligible for parole and scheduled for a 
hearing. Your caseworker can give you instructions about 
completing the form. 

5~ May I Write Directly To The U.S. Parole Board Before My 
Hearing? 

You may write the Parole Board at any time as long 
as you do not break institution rules regarding corre
spondence. However, a letter before your hearing is not likely 
to affect either the date or nature of the hearing and the 
subject of the letter might better be discussed dlJ,ring the 
hearing itself. 

6. What If I Do Not Wish To Apply For Parole? 

You should sign a waiver instead of a parole applica
tion. Whenever you change your mind you may apply for 
parole, and you will have your hearing at the next regularly 
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scheduled meeting of the Board, provided the list of those 
to be heard that month has not yet been sent to Washington. 
Since applications are not required in YCA, F JDA, or N ARA 
commitments, waivers are not used in those cases, and hear
ings take place as scheduled. 

7. Wh"e~ Will I Be Given A Parole Hearing? 

Your first or initial hearing will take place whenever 
you become eligible for parole (see answers to Question 3). 
However, if you are serving a sentence of one year or less, 
your case will be reviewed at Parole Board headquarters in 
Washington, D. C. on the basis of the material in the file, 
and you will not be given a personal interview. Occasionally 
"special hearings" are scheduled but these are rare and are 
initiated by the Board of Parole. 

8. Who Will Be Present At The Hearing? 

Present at the usual hearing are a Member of the U. S. 
Board of Parole or an Examiner appointed by the Board, 
your own caseworker -at the institution, and perhaps a sec
retary for the Board. Observers come in to Board hearings 
occasionally, usually members of the institution staff, and 
always by special permission of the Board Mernber or Ex
aminer. At a parole violation hearing you are entitled to be 
represented by your own attorney and to call your own wit
nesses, at your own expense. 

9. What Goes On At A Hearing? 

This is an <opportunity to tell your own story and- to 
express your own thoughts as to why you feel you should 
be paroled. Many subjects may come up during the course of 
the conversation between you and the Board Member or 
Examiner, such as your accomplishments in the institution, 
the details of your release plan, problems you've had to meet 
in the past or are likely to face in the future, but just as 
you are not exactly like any other inmate of this institution, 
your hearing will not be just like anyone else's. The Board 
is interested in YOUl needs as an individual human being, 
and there are no hard and fast rules about the content or 
length of the hearing" 
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10. How Is A Decision Made Concerning My Parole? 

The Board Member or E:xaminer dictates a summary 
of your interview, which includes his recommended decision 
and the reasons for it. His recommendation is considered 
and your case is reviewed by the Members of the Board. A 
majority of a voting quorum established by the Board is 
required for each final decision. An Examiner cannQt vote, 
but his recommendation is considered by the Members as 
they arrive at a decision. 

11. What Factors Are Considered By The Board In l\laking Its 
Decisions? 

Since no man's situation is just like another man's, fac
tors ~f importance in one case won't even be considered in 
another. In other words, many factors are considered in 
every case, but in no case must every factor be considered. 
The following are some factors which a Board Member 
weighs: Type of offense, length and seriousness of prior 
record, family history, marital situation, emotional stability, 
vocational and professional skills> education, age and physical 
condition, living habits in the free community, community 
resources, behaviour and progress during I,"onfinement. 

12. What Effect Does A Long Prior Criminal Record Have On 
TJte Board's Decision? 

Though this is a negative factor, it is only one of many 
which the Board considers. Changes in the individual's fam
ily situation, his p~rsonal attitude, his age, newly acquired 
skills and the like are also given appropriate weight. The 
amount of time which has elapsed between past offenses and 
the nature of the offenses are also studied before the Board 
comes to a decision. 

13. What Effect Does The Nature Of fdy Offense Have? 

Your offense is only one of many considerations. The 
nature of your offense, especially if you have committed the 
same offense repeatedly, may supply important clues to your 
character, and your character and attitudes certainly have 
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a lot to do with your possible conduct on parole. But the 
Board's primary interest is in your future and the past is 
reviewed only as it is necessary or helpful in predicting what 
that future may be. 

14. What Effect Does Publicity About My Offense Have? 

. If 'the community to which you hope to be paroled has 
become hostile to you because of publicity surrounding your 
offense, your chanees of success on parole are diminished and 
the Board may well inquire into paroling you to a different 
locality. However, adverse publicity or notoriety is only one 
issue. n is consider,ed in its relatio'nship to the total picture, 
and parole may be granted when notoriet;v is outweighed 
by other positive factors. 

15. How 1)0 Any Of 'I'he Following Conditions Affect My 
Parole? 

A. Forfeited good time. The law requires that a pris
oner "obslerve the rules of the institution in which he is con
fined" in order to be €lligible for parole. Forfeited good time 
indicates that institution rules have not been observed and 
tne Board's policy is to postpone its decision until such time 
as thfa statutory good time has been restored; the Board 
usually asks for a.-special progress report whenever restora
tionhas been made. However forfeited good time does not 
preclude you from a parole hearing when eligible. Withheld 
good time is a poor argument for parole~ but does not auto
matlcaHy disqualify the applicant from Board consid~ration. 

. B~ Psychotic status. Persons judged to be psychotic are 
of course poor parole risk~~. A statement by medical author
ities that the inmate is no longer psychotic may be enough 
to reverse an earlier Board denial, provided there is reason 
to b€ilieve that the individual's release wiII not pose a threat 
to society. 

C. Detainer. The presence of a detainer does not of itself 
consHtute a reason to deny parole. The Board focuses its 
attention on the individual's parole plan in the community, 
and if this and other considerations are favorable, parole is 
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granted uTo detainer or plan". Thus, the man will re
leased to state, local or military authorities or, should the 
detainer be dropped, to his approved parole plan. In other 
cases, th~~ Board paroles "To detainer only". In those cases, 
should the detainer be dropped, the individual will not be 
released-pending further review. 

D. Alien subject to deportation. In some cases, the 
Board grants parole on condition that the alien be deported 
and remain outside of the United States. In other cases, the 
Board grants parole to the immigration detainer. In all such 
instances the individual does not leave the institution until 
immigration officials are ready to receive him. 

E. Case on appeal. All persons have the right by law to 
appeaJ their cases. The Parole Board recognizes this right 
and the existence of an appeal has no bearing whatever on 
parole decisions. 

F. Educat,\on or vocational training p1'ogram not fi'n,. 
ished at the time of the hearing. The man who has obtained 
more education and acquired a new job skill can present two 
good reasons fOl~ his release on parole; if he has finished his 
courses, these arguments are even stronger. The needs of 
the individual are the deciding factor; in otnBr ,"Yords, a man 
Whose past failures have been directly related to his lack of 
education and/or vocational skill may be required to complete 
a course which a better-educated and more skilled individual 
does not need as much. However, release dates are seldom 
determined on this basis alone and when completion of a 
course does not affect that date, the adjustment in time is 
usually slight. 

G. What effect does a divorce during my incarceration 
have on my chances? The marital situation is a positive rea
son for parole if the marriage is healthy, a negative factor 
if it is stormy or unstable. Such personal matters become 
Board of Parole business insofar as they either threaten or 
strengthen a man's chances on parole; divorce while he is 
incarcerated does not automatically a,rgue for or against 
parole. 
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16. When Will I Be Notified Of The Board's Decision? 

As soon as the Hearing Member or Examiner's recom
mendation has been reviewed by Members in the Washington 
office and a majority vote has been obtained. This may be 
done in a short time in some cases. but may require several 
weeks in other cases. 

17. Why Do Some Inmates Get "Set Off" To Another Hearing 
And Others To A Progress Report? 

If the particular information the Board wants at the 
time of the review is the kind easily included in a written 
report from the institution, a Progress Report will be re
quested. If the Board believes that an individual's progress 
can be judged best by talking to him personally, another 
hearing will be ordered. 

IS. If Parole Is Granted, When Will I Be Released? 

If your parole plan is compiete and has been approved 
by the Parole Board following a report of an investigation 
by the U. S. Probation office to which you will report, you 
will be released on the date set by the Parole Board. However, 
if your plan has not been approved, release will be delayed 
regardless of the effective date on the Board order., 

19. What Type Of Release Plan Must I Have? 

Your release plan should include a suitable residence, a 
verified offer of employment, and usually an approved parole 
advisor. There are exceptions. For example, a definite job is 
sometimes neither necessary nor possible; the Board always 
considers the individual applicant's situation and may waive 
this or any other standard requiremlEmt if it sees fit to do so. 
On the other hand, special conditions may be added to the 
usual requirements regarding residence, employment, and 
advisor, and the release plan may not be approved by the 
Board if such special conditions cannot be met. In many 
cases, the requirement for an advisor is waived, especially 
when the probation officer feels one is not necessary. 
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20. How Can I Obtain A Job While I Am Still In The In .. 

stitution? 

Relatives, friends, social agencies in the community you 
wish to live in, sometimes former employers-these are the 
ones to contact with the advice and help of your own case
worker. Employment Placement Officers in the field may be 
able to 'help you prior to release and afterwards as well. Job 
offers are investigated by the U. S. Probation Office to which 
you win report, and that office reports back to the institution 
and the Parole Board. 

21. What Types Of Employment Are Suitable For A Parolee? 

In a particular case the Parole Board may rule specif
ically against a certain occupation (for example, alcoholics 
are not encouraged to work as bartenders) but otherwbe any 
legitimate employment is acceptable. Full-time work is pre
ferable to part-time; work done continuously at one location 
is better than work which makes travel necessary; and, of 
course, a good job calls for the skills you have and provides 
enough income for yourself and your dependents. 

22. What Can I Do If I Have No Home To Go To? 

The Board is interested in your having suitable resi-
. dence. Sometimes this is with family or relatives but in other 
cases the Board may consider an apartment, hotel, or room
ing house more suitable. There is no rigid rule which requires 
that you be paroled to your home if you h::we one, or that 
you cannot be paroled if you do not. 

23. Must I Return To The Community From Which I Came? 

No, if the Board believes your chance of success on 
parole is greater in some other community. Sometimes your 
"old home town" is a poor prospect for any of several rea
sons-jobs may be lacking, or former undesirable associates 
may be numerous, to give two examples. In such cases the 
Board may refuse to allow release to yuur home con1munity 
and will insist on a different plan. However, in most cases, 
your former community offers the best opportunity for the 
assistance and support you will need. 
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24. What Do I Do If There Is No One To Obtain An Advisor 
For Me? 

The U. S. Probation Officer may obtain an advisor for 
you, or may act in that capacity himself. 

25. Who May Act As An Advisor? 

An advisor should be a responsible citizen living in or 
near the community in which you intend to live. He should 
not be a relative, a law enforcement officer, an employer, or 
a person of the opposite sex. Exceptions are made only with 
the approval of the Parole Board. 

26. Do The Police Or The FBI Make Recommendations To The 
Parole Board Regarding Parole? 

The U. S. Attorney who prosecuted your case and the 
Federal judge who sentenced you are invited to make recom
mendations regarding parole; these recommendations are 
submitted to the Board prior to your first hearing and are 
part of the material the Board considers at that time. 

27. Can A Man Get A Parole Grant At His Initial Hearing On 
An Indeterminate Sentence? 

Yes. With indeterminate sentences, the law gives the 
Parole Board authority to grant parole at any time prior 
to mandatory release. 

28. How Often Does The Parole Board Follow The Recommen
dation Made By The Institution Staff? 

The recommendation is always given thoughtful con
sideration, but no study has been made to determine how 
often it is followed. 

29. If The Board Denies Me Parole The FilI:st Time I Appiy: 

1. Can I appeal the denial? There is no formal appeal 
such as may be filed regarding court decisions, but 
you may write to the Board asking for an appellate 
review by the Board. 
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2. Will my parole applicatio'n be considered at a. later 
date? If the Board's decision is "Continue to expira
tion," no further consideration is planned. All other 
decisions carry with them. the date for future con ... 
sideration, either by progress report or another per ... 
sonal hearing. 

30. After I Am Released, To Whom And "Then Do I Report? 

Unless you are released to a detainer, you go to your 
approved residence and report to your approved parole ad
visor on the day you arrive. After the arrival notice k filled 
out and signed by the advisor, you take it in person hJ the 
United States Probation Officer (if he 'is in the same city 
or within a reasonable distance) or you mail it to him (if 
you are paroled to a rural area some distance from his 
office). You continue to report to your advisor and your 
Probation Officer as instructed by them; monthly written 
reports are required, but in some circumstances, the United 
States Probation Officer may ask that you report more 
frequently. 

31. Upon What Conditions Am I Released On Parole? 

They are printed on the back of the parole certificate 
presented to you when ~l'OU are released; a copy can be found 
near the end of this booklet. Special conditions, if any, win 
be typed on the back of the certificate. 

32. What Happens If I Violate The Conditions Of Pa.role? 

Your United States Probation Officer reports the viola
tions to the Parole Board, and the Board decides whether to 
issue a warrant. The Probation Officer is required to report 
violations, but may recommend that you be continued under 
supervision, and his recommendation (either for or against 
a warrant) is one of the factorft in the Board's decision .. 

33. Who Issues A Warrant If I Violate Parole? 

The United states Board of Parole has sole authority 
to issue warrants for parole violation. Of course any law 
enforcement officer may make an arrest for a new offense 
-committed while on parole. 
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III You are taken into custody (often in the nearest Govern-I ! ment approved county jail) and a United States Probation 
II Officer will visit you. You win be advised of your rights, 

t

,l the charges against you will be discussed, and the Proba-
'I tion Officer's questions and your answers will go into what I is. termed a "Preliminary Summary or Digest", which is 

-n mailed to the Board of Parole. Unless there are grounds 

1

1 for granting you a local revocation hearing, you will then be lj returned to a Federal institution. 

~1 ,35. What Are The Grounds For A Local Revocation Hearing? 

r If you have committed no offense since your release on 

/
1 parole-whether misdemeanor1 traffic offense, or felony-and 

I 1 can also sign a statement to the effect that you have not 

1

11 violated parole in any way whatsoever, you may be inter-
1; viewed in the community where the parole violation warrant 
II was served, if you wish such a hearing in order to obtain 

t( 

1 an attorney or wi~nesses. 
1 

i I 
j I 
! 
! 
I
) 

,,1 
I 

11 
I r 

I 
1 ! 
1';\ 
1 t II 
I! 

II 
1 

36. What Happens If I Am Returned To A Federal Institution? 

You will be granted a parole violation hearing the next 
time the Parole Board visits the institution. Your private 
attorney may represent you, and you may call witnesses in 
your own behalf. Information gathered at that hearing will 
be weighed by the Board, and the Board will take one of the 
following actions: (a) revoke parole, (b) reinstate on parole, 
(c) revoke ·and continue to a progress report or personal 
interview at a later date. 

37. If My Parole Is Revoked, How Long Must I Stay At The 
Institution? 

You cannot be detained after the expiration of your 
sentence; release at any time prior to that is at the discre
tion of the Board. Occasionally a re-parole date is set at the 
time of the revocation hearing, but more often the question 
of re-parole is considered at a later date by progress report 
or personal hearing. 
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88. How Many Persons Have Their Paroles Revoked? 

Statistics on Federal parolees show that about 75 per
cent complete their paroles successfully, and the other 25 
percent violate and are returned to the institution. These 
rates vary according to type of commitment, offense, age, and 
many other factors. 

39. If My Parole Is Never Revoked, How Long Will I Be Un'der 
Supervision? 

That depends on your conduct while on parole. If you 
have lived up to the rules and the spirit of your parole 
agreement, the Board may discharge. you from supervision 
any time after the first year on parole. If you are not dis
charged, you remain on parole until the expiration of your 
maximum term. 

40. If There Is A Committed Fine Against Me, When Must 
I Pay It? 

A committed fine is part of the sentence and. must be 
paid before supervision can be terminated. If the fine is still 
not paid when your maximum term comes to an end, you 
will have to continue reporting to your Probation Officer 
either until it is paid in full or the court v~'der has been 
satisfied in some other way. If you are financially unable to 
pay the fine, you may take a pauper's oath; get the details 
from' your ow.n' caseworker at the institution or from your 
United States Probation Officer after you are released. 

41. If Parole Is Not Granted, When Do I Go Out? 

You will go out on Mandatory Release, and the date is 
computed according to how much statutory good time ac .. 
companies your sentence and how much extra good time you 
have earned in the Institution. The law states that a man
datory releasee "shall upon release be treated as if released 
on parole and shall be subject to all provisions of the law 
relating to the parole of United States prisoners until the 
expiration of the maxi.mum term or terms for which he was 
sentenced, less 180 days". This means you n~ust have a re
lease plan as if you were going out on parole, and you, will 
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be supervised by a United States Probation Officer as if you 
were a parolee. However, if you have not accumulated more 
than 180 days good time, you will be released .without 
supervision. 

42. Can Someone Released On Mandatory Release Be Revoked 
As If Released On Parole? 

Yes, the same procedures are followed up to the begin
ning of the last 180 days of your maximum term. At that 
point, however, s,upervision ends and the Board of Parole 
has no authority to revoke. 

43. May I Own Or Use Firearms After My ~elease? 

Under the ,provisions of Federal statutes, no parolee or 
mandatory releasee who has ever been convicted of a crime 
punishable by imprisonment for a term exceeding one year 
may possess firearms or ammunition. This law does not apply 
to juveniles and the Act provides for certain rare exceptions, 
hut the exceptions will apply to you only.if you also have the 
approval of the Parole Board. This issue is covered by con-' 
ditions of parole listed on the back of the parole certificate. 

44. If I Have More Questions About Parole, Whom Do I Ask? 

While you are in the institution, talk' with your own 
casew0!"ker. When you are released, your questions will be 
answered by the Probation Officer who supervises you. 

* * * 
BellOW are the regulations which will appear on the back of 
your parole certifica~e; 

CONDITIONS OF PAROLE 

, 1. You shall go directly to the district shown on this CER
TIFICATE OF PAROLE (unless released to the custody of other 
authorities). Within three days after your arrival, you shall 
report to your parol~ advisor if you have one, and ~o the L,?,nited 
States Probation Officer whose name appears on thIS CerLlficate. 
If in any emergency you are unable to get in touch with your 
parole advisor, or your probation officer or his office, you shall 
communicate with the United States Board of Parole, Depart
ment of Justice, Washington, D. C. 20537. 
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2. If you are released to the cust()dy of other authorities, 
and after your re.lease from physical custody of 8uch authorities 
YOU are unable to report to the United States Probation Office;' 
~o :vhom you are assigned within three days, you shall report 
Instead to the nearest United States Probation Officer. 

3. You shaH not leave the limits fixed by this CERTIFI
CA!E OF PAROLE without written permission from the pro
ba tlOn officer. . 

4. You shaH notify your probation officer immediately of 
any change in your place of residence. 

5. Yo.u shaI~ make a . complete and truthful written report 
(on a form provIded for that purpose) to yoilr probation officer 
between the first and third day of each month, and on the final 
day of .parole. You shaH also report to your probation officer at 
other tImes as he directs. 

. 6. You shall not violate any law. Nor shall you associate 
~Ith p~rsons e~gaged in criminal activity. You shall get in touch 
ImmedIately WIth. your probation officer or his office if you are 
arrested or questIOned by a law-enforcement officer. 

7. You shall not enter into any.agreement to act as an "in_ 
former" or special agent for any law-enforcement agency. 

. 8. You shall work regularly unless excused by your proba
tion officer,. ~nd support your legal dependents, if any, to the best 
of your abIlIty. You shall report immediately to your probation 
officer any changes in employment. 

9. You shall not drink alcoholic beverages to excess. You 
sh~l1 not purchase, possess, use, or administer marihuana or nar
cot~c or other habit-forming or dangerous drugs, unless pre
scrIbed or advised by a ?hysician. You shall, not frequent places 
where such drugs are Illegally sold, dispensed, usedcr given 
away. 

10. You shall not associate with persons who have ac~imi
nal record unless you have permission of your probation officer. 

1,1. You shall n~t hav~ firearms (or other dangerous weap
ons) I~ your posseSSIOn WIthout the written permission of your 
probatIOn officer, following prior approval of the United States 
Board of Parole. 

fPl MI-12.IS.70.40M.5733 
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GUIDELINES FOR PAROLE SUPERVISION* 

OBJECTIVE: 

The primary objectives of parole supervision as an integral 
part of the correctional process are: 

(1) 

(2) 

To protect society from further criminal 
activities by the parolee, and 

To assist the parolee in becoming a law
abiding, s~lf-sustaining, responsible member 
of society 

To achieve these objectives the probation officer (1) coun
sels with-the parolee and renders specific services to help him 
r~solve his problems ~,nd needs; (2) utilizes and coordinate~ th: 
resources and facilities of the community; (3) attempts to ~nst~ll 
a public understanding of the meaning of parole and encourages the 
community 1 s participation in the parole program; and (4) assesses 
systematically the results of his efforts. 

Preliminary Prerelease Planning - Pr~release planning - the coop-
-erative effort of the institution, the Board of Parole, the probC't
tion office, and the community is the basis for case analysis, 
evaluation, and determination of a suitable parole plan to assure 
adequate protection to the community and to meet the problems, 
needs and concerns of the parolee. In specific cases the Board 
may require special conditions of supervision and shall order 
specific levels of supervision up to six months. The institution 
will send a parole plan to the probation officer for investigation, 
evaluation and recommendation, and any recommended modification. 
The plan will cover .the essential elements set forth below and will 
be a part of or a supplement to the parole progress rl~port. 

Release Plan 

le Attitude (caseworker's evaluation of inmate's attitude 
toward parole/mandatory release conditions),. 

* Applies also to persons on mandatory release. 
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2. Residence (specify plan and indicate attitude of inmate 
toward those he will be living with or near; where known, specify 
attitude of family or friends involved in residence plan). 

3. Education (specify plans regarding continuing education 
as it relates to release employment, future employability, and 
vocational interests or activities). 

4. Emplo~nent (specify immediate employment plans and 
capability regarding same and state relationship to vocational 
training or industrial training; where indicated, specify assist
ance planned or needed to obtain employment). 

5. Community services (specify, as appropriate, participa
tion in community service programs, i.e., family counseling, Ali, 
psychiatric/psycholggical counseling, anti-narcotic testing, etc.). 

6. Avocational/leisure interests 'and activities (specify 
interests and plans, and as related to past experience). 

7. Special condition (recommend any special condition for 
Board approval). 

Initial Interview 

Prior to the initial interview, the probation officer should 
review the case file and re-acquaint himself with the parole plan. 
The initial interview should be held at the earliest possible time 
following releas'e to explain the supervision plan to the parolee 
and to offer him guidance and instruction. 

Review of Supervision Plan --

Based upon prerelease planning, the approved parole plan, 
and the initial interview, the probation officer should record in 
the case file the initial plan of supervision for each case and 
indicate the level of supervision. The Board recorrunends that tIle 
chief probation officer, or the supervisor, immediately revi~w the 
c~se file; and \'~here the problems and needs of the case warrant, 
d~scuss the plan of supervision with the probation officer; that 
he also establish a date for the first regular case review (see 
"Case Review)" p. 5). 

Types of Contacts 

The types of supervision contacts are the following: 
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1. Personal contact. A personal contact is a face-to-face 
contact between the probation officer and the parolee. 

The contact should serve to establish constructi~e.r~lation
ship with the rel~d.sF.!B, assist and evaluate current act~vJ.tJ.es" 
discover and counsel regarding current problems .. 

2. colla.teral contact. A collateral contact is a telle
phone or pe'rsonaI contact abou.t the parolee with a person other 
than the parolee, for example, a family member, friend, adviser, 
or employer. 

These contacts may be with family members, friends, employer, 
community services personnel, community treatment center staff, 
law enforcement offieers, etc. These conta.cts should ~erve to . 
obtain information regarding the pa.rolee' s present att~tude, act~v'-
ities and problems. 

3. Group contac~. This is a contact with. the p~rolee as 
a member of-a-regularly scheduled counseling or dJ.scussJ.on group. 

The contact should serve to utilize peer influence and to 
observe the individual's responses as well as to evaluate current 
attitudes and prospective behavior. 

4. Monthly supervision repor~. 
tion in the monthly supervision report 
part of supervision. 

Prompt review of informa
(Porm 8) is an essential 

Information contained in the monthly supervision report may 
serve to assist the probation officer in determining supervision 
requiremerLts. 

Criteri~_ for Maximum SupervisiOl~" --

The following criteria will serve as a guideline tc~::E. 
determine, whether a parolee is in need of maximum supervision: 

1. Type of Offense 

(a) 

(b) 

, , 

Crimes of violence (robbery, aSBault, s,ex with 
force, homicide, kidnapping) 
Organized crime offenses 
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(c) Crimes with high violation rates (by 
recidivists): 

(1) Burglary 
(2) Theft~ auto 
(3) Narcotics, excluding marihuana 

2. Prior record 

Extensive or serious criminal history. 

3. Social and personal factors 

(a) Instability of residence 
(b) Instabi.1ity of employment 
(c) Instability of marriage 
(d) Submarginal income 
(e) History of mental illness 
(f) Narcotic and drug abuse 
(g) Excessive use of alcoh()l 
(h) Lack of community ties 
(i) Inadequate occupational skills 
(j) Chronic health problems 
(k) Functional illitera,cy 
(1) Negative attitude toward authority 

Criteria for MinimUm Supervision _._ 

1. Type of Offense (subject to further verification) 

(a) Liquor laws 
(b) Selectiv'e Service laws, excluding thos'e 

persons who advocate or engage in 'violence 
or anarchy. 

(c) Embezzlement, fraud, income tax laws 

2. Prior record 

Absence of extensive or serious criminal history, 
or absence of physical violence 

3. Social and personal factors 

(a) 

(b) 

Stability as reflected in employment, 
residence and marriage 
Absence of drug use or excessive use of 
alcohol 
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criteria for Medium Supervisi9n --

Cases which do not meet the criteria for maximum or minimum 
supervision are classified to receive medium supervision. 

~eguency of Contacts --

The frequency of personal and collateral contacts recommended 
for parole supervision is as follows: 

1. Maximum supervi,g ion 

No less than four contacts per month, at least 
three of which are personal, plus review of 
each supervision report (Form 8). 

2. Medium supervision 

No less than two contacts per month, at least 
one of which is personal, plus review of each 
written superyision report (Form 8). 

3. Minimum supervision 

No less than two contacts per quarter, at 
least one of which is personal, plus review of each 
supervision report (Form 8). 

~nenever the geographical area makes the number of recommended 
personal contacts impossible, the probation officer may substitute 
an appropriate number of collateral contacts. The number of personal 
contacts should be, not less than half of the required number of con
tacts. 

Case Review 

On a scheduled basis and also in special situations, it is 
recommended that the chief probation officer or the supervisor re
view with the probation officer his supervision of his ca~es, ~ssess 
the quality of supervision rendered, and ev~luate and mod~fy! ~f 
necessary, the supervision plan, ~hic~ may ~nc1~de a ch~nge ~n 
degree of supervision. Such review w~ll determ~ne whetner the case 
recording is up-to-date and correctly reflects the problems and 
needs of the parolee, how he is meeting them, th: substance of the 
action taken by the probation officer together w~th th: parolee~ 
the, progress or- success achieved as the 'result of prev~ous meet~ngs 
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6 - lJ Group Procedures in Sentencing: 
together and actions taken, the problems that still remain, and 
the probation officer's relationship with the parolee. 

Minimum supervision cases should be considered for 
ble termination. possi-

Field Supervision Evaluation --

. pe:iodically the chief probation officer or the 
m~y fknd kt helpful to accompany the probation officer 
tkon of personal and collateral contacts in the field. 

Reporting of ArrF.ij;ts 
-\'-~ 

supervisor 
for observa-

Arrests of parolees must be reported to the Board of Parol 
as outlined in the ;probation Officers Manual, paragraph 8.32. e 

Evaluation of Parole; Supervislon Plan 

.. At lea~t annually, a review of this over-all parole su er
~~n~n p~anfw11l be made, jointly, by the Chief of Probation :nd 
h: hoa~ 0 Parole. Such r:view should consider the extent to 

W kC t. e. p.lan has been carrked out; results obtained· suggest:Lons 
for rte'!kskon; adequacy of budgetary resources; and future plan of 
opera kon. 
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A Decade of Practice 
By CHARLES T. HOSNER 

Chief Probation Officerj United States District COU1·t, Detroit 

S
ENTENCING HISTORY was made in the United 
States Dist:-:ict Court for the Eastern District 
of Michigan on November 21, 1960, with the 

creation of a Sentencing Council. There originated 
that day a series of weekly meetings with several 
judges studying together sentences to be imposed 
on a group of defendants. l The main objective was 
to eliminate inequities in the length and type of 
sentences imposed in its judicial district. The 
Council has proved to be an effective means in 
this effort to achieve "Equal Justice Under Law." 
During the 10 years of its existence, 5,734 crimi
nal defendants have received the benefits of this 
group approach to the sentencing problem. 

Prior to formation of the Sentencing Council 
one of our judges attended the Pilot Institute on 
Sentencing held in July 1959 at the University of 
Colorado.2 Upon his return he told his brother 
judges how impressed he was with the group dis
cussion of sentencing problems and concerns. At 
this Institute Mr. James V. Bennett, then director 
of the Federal Bureau of Prisons, had presented 
statistics which revealed a wide disparity in sen
tences in the various federal districts in 1958. For 
example, the length of sentence imposed for for
gery varied from an average of 4% years in one 
district to an average of only 10 months in an 
adjoining one. For auto theft there was a variance 
from a 4-year average to that of 14 months in two 
adjacent districts. In many cases the defendants 
involved in these two crimes were similar as to 
age, prior record, and background. Mr. Bennett 
also pointed out startling differences in the use 
of probation in 1958, ranging :trom 67 percent in 

The quality of sentencing must concern us no less 
than the qUality of the entire judicial process which 
precedes it. As a direct result of our Sentencing Coun
cil, t.he .sentence any defendant receives in the federal 
courthouse in Detroit depends much less than it did 
on the courtroom in which he happens by chance to 
find himself. Regardless of the courtroom he enters, 
the defendant is more likely to receive a sentence which 
conforms to the goals of correctional theory, for the 
sentencing council does not merely reduce disparity or 
inequitable treatment; it also tends to raise the quality 
of aU sentencing. 

-Former ClIief Judge Theodore Levin 

one district to only 10 percent in an adjacent 
diatrict. 

The Sentencing Institute made the judges of 
the Eastern District of Michigan more aware of 
disparity problems existing within their district. 
With an average of 600 convicted defendants a 
year they were finding it increasingly difficult to 
compare Selt1tences and prevent inequities. After 
several meetings on sentencing problems the 
judges, by unanimous agreement, established 
what is believed to be the first Sentencing Council 
in a federal court. 

In the eal'ly part of 1960 there occurred in this 
district two thefts from interstate shipments in
volving cigarettes having a total retail value of 
$200,000. The crime was carefully planned by a 
group of profassional thieves, Several defendants 
were involved. Two pleaded guilty when arraigned 
before one judge and the others were convicted 
by trial before a different judge. The practice in 
the district was to have the chief probation officer 
consult with the sentencing judge after the pre
sentence report had been submitted. In this par
ticular case defendant A, one of the principals 
and the first to be convicted, received an 18-month 
prison sentence. Several weeks later codefendant 
B was convicted before another judge and his case 
was referred for a presentence report. The chief 
probation officer conferred with the second judge 
who indicated that he was thinking of imposing a 
5-year prison term. 

In view of the magnitude of this offense, and 
taking into account that codefendant B wa~1 also 
a principal with an extensive prior record, a {i
year sentence seemed warranted. However, illl dis
cussing the offense In its totality the chief proba
tion officer told the second judge of the striking 
simDarity of defendants A and B, includin~r age, 
prior record, and degree of culpability. 'fhere 
could hardly bE' two cases more alike in thl~ sig-

1 Formr.r Ohlef Judge Theodore Levin, Judges 'l'homas P. Thornwn, 
Ralph M. Freeman. Fred W. Kness, and John Felken. compc"ed the 
first PRnel. Richard F. Doyle, then chlet probation officer, also partlei-
pated In the meeting. • Sponsored by the Judicial Conferenee ot the United States land the 
U.S. Department of JUBtlee. 
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nificant factors bearing on disposition. The judge 
who was to sentence codefendant B examined the 
other presentence report and in comparing the 
two cases concluded that their 'respective sentences 
should be substantially the same. While the second 
judge could not change the sentence imposed on 
defendant A, the judge in the case of defendant 
B found an acceptable alternative by imposing a 
3-year prison term to narrow the disparity. 

It is a fact that prisoners compare their sen
tences and that unjustified differences affect their 
morale and attitude while in prison. Further 
disparities adversely affect the welfare of thei; 
families and make the rehabilitative process more 
difficult for all concerned. 

Tile Sentencing Council 

Three excellent articles have presented the un
derl~ing philosophy, guiding principles, and op
eratIOn of the Sentencing Council.s This article, 
however, will focus more on the benefits that have 
accrued to the probation office through its close 
relationships with the court in the sentencing 
process. 

From the beginning the chief probation officer 
was designated by the court to select cases and 
arrange the panels, now consisting of three judges 
for the various Sentencing Council meetings. H~ 
,:as asked .to alternate the judges, whenever pos
SIble, to glVe a broader exchange of experience, 
thought, and sentencing philosophy. The Council 
meetings are held in the chambers of the various 
judges on a rotating basis. 

At first the chi,ef was the only member of the 
p:obation staff to attend the Council meetings. 
Smce 1963 two other probation officers, on a rota
tion basis, have regularly -attended with him. 
Un~er the former system the investigating pro
bation officer seldom talked with the judge before 
imposition of sentence. Unless ther~ was some 
specific problem, the chief probation officer alone 
in most cases, consulted with the court. Unde; 
the present system the probation officers meet all 
judges and the judges have an opportunity to 
know the probation officer~ individually. These 
face to face meetings between judges and proba
tion staff have improved communications and 
teamwork. 

At a typical Council meeting the cases of 12 

• "A Sentencing Conncil in Operation" b Rich' d F D I 
FEDERAL PROBATION, Sep~"mber 1961;' "The Sentc~eing Ca:uncil

e andolh~ 
~roblem ot DisproportIOnate Sentences," by Judge Talbot Smith 
sEDfUA1 PRODATION, June 1965: and "Toward a More Enlightened 
R~~i:~~ ""lu~~5~u:&"u~b~: S.JIU9d6~: Theodore Le,'ln, Nebra8ka Law 

defendants, usually four cases for each of the 
three participating judges, are discussed, The 
presentence reports will have been furnished the 
judges 1 week in adva.nce. The judge in whose 
chambers the meeting is held presides and begins 
the discussion with the first of his four cases. 
He gives a brief summation of the case and nllates 
to the group his recommendation a"s to disposition. 
Judge B then makes his comments and gives his 
recommendation, followed by Judge C. Judges B 
and C follow the same procedure in presentrng 
their cases. 

Unless requested, the probation offic.ers in a,t
tendance do not enter into the discussion until 
the judg~s have completed their remarkl', In the 
interim there may be some item in the presentenc,e 
rep ott such as prior offensfl, family support, em
ployment, etc" which a judge wants clarified. Thre 
judge may ask 'the probation officer a direct 
question about the current offense or another 
matter bearing on the disposition. The chief pr'o
bation officer will answer the question unless the 
invest!gating officer is present. When the judges 
have completed their discussion of a case the • 
probation officers are given an opportunity to 
make any relevant comments. In difficult cases 
where there is some disagreement by the judges 
as to the length of a. prison sentence, the sen
tencing judge often will ask the chief probation 
officer, and in turn the other two officers for 
their thinking as to the length of the term. ' 
. The Council meetings are informal and flexible 

with a spirit of friendliness and harmony. 
By participating in the Council the probation 

officers see firsthand the importance of the pre
sentence report to the court and how it is used 
in arriving at a decision. As we find need for im
provement in our reports, they are discussed at 
~taff meetings. For example, at one meeting the 
Judges were discussing fines for several defend
ants involved in an alcohol tax violation. In one 
case we had recommended an "adequate" fine; in 
another an "appropriate" fine. The judges asked 
what was meant by such label terms as "adequate" 
and "appropriate." Now at' the ~'equest of the 
court, we show in the recommendation section of 
the presentence report the range of fines sug
gested by the respective officers, e.g., Ita fine from 
$700 to $1,000." ' 

We also learned that where a fine or restitu
tion is recommended, it is important to furnish 
information on the defendant's ability to pay. 
Fines in hardship cases tend to 'compound the 
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defendant's prob~ems and make it difficult for him 
to become a. respectable member of society. Ac
cordingly, more complete data on a defendant's 
ability to pay are now presented under the em
ployment and financial sections of the report . 

On another occasion there was before the Coun
cil a case involving several defendants involved in 
a check-passing ring. One of the probation officers 
had prepared reports on three of the sevdn de
fendants. However', neither in the offense nection 
nor in the evaluative summary of the preS\' ntence 
report did he clearly define their degree 01 "!ulpa
bility, whether they were principals or I ''linor 
participants, or the extent to which each had 
benefited financially. . 

The staff has also learned that where tht, de
fendant is serving another federal sentence or a 
state sentence, it is helpful to give specific infor
mation as to the parole eligibility date and the 
eatimated date of release. This is relevant when 
the court is considering whether to impose a con
current or consecutive sentence . 

The officers also have observed firsthand the 
exceedingly busy schedule of the judges and the 
limited time they have to read prese:ntence reports. 
To be helpful, the reports must not only be accu
rate and complete, but also brief and free of ex
traneous information. There is no better learning 
method for preparing meaningful and helpful pre
sentence reports than to get direct comments and 
reactions from the judges. 
. The judges of this District have always been 

cognizant of the human values and financial sav
ings which accrue where probation can be justi-' 
fied. The Sentencing Council has been a factor in 
the increased vse of probation, With three judges 
rather than one studying the pre;;:entence report, 
the advantages of probation are more readily 
observed. Also, with three probation officers staff
ing a case, the positives are more likely to be 
recognized and presented in the recommendation. 

In JUly 1965 Sol Rubin, legal counsel for the 
National Council on Crime and DeliIJ.quency, made 
inquiry of our court on sentencing changes re
sulting from the Sentencing Council syetem. We 
found that the proportion of defendants srranted 
probation increased from 47.2 percent in 1962 to 
61.6 percent in 1965. During the same period the 
grant of probation in all federal district courts 
increased from 42.2 percent to 50.2 percent. With 
this greater use of probation there was no cor
responding increase in the violation rate in the 
Eastern District of Michigan. 

Another interesting Sentencing Council obser
vation is th-. . .:'i1ange the sentencing judge made in 
what he, before participating in the Council meet
ing, thought would be an appropriate s~ntence. 

From November 21, 1960, to November 21, 
1964, there was some change effected by the sen
tencing judge in an average of 30 percent of all 
cases following study in the Council. This could 
be a change from custody to probation or a split 
sentence, or from probation to custody, an increase 
or decrease in the amount of fine, etc. Also, in 
most years there were as many instances of in
creases in the length of prison sentences as there 
were decreases. For exa.mple, from 1960 to 1961 
commitment to an institution was increased by 
the sentencing judge in 47 cases following study 
in Council and decreased in 51; from 1961 to 
1962, 38 sentences were increased and 39 were 
decreased. From 1960 to 1964 there was a yearly 
average of 21 changes from custody to probation 
·and an average of 8 changes from probation to 
custody during this same period. These figures 
show the leveling and balancing effect of the Coun
cil in the type and length of sentences imposed, 

The equalizing effect of the Sentencing Coun
cil has continued over the years. From December 
1, 1968, to December 1, 1969, in 39 instances the 
judges imposing sentence in a given case in
cFeased the length of prison sentence as a result 
of Council consultation; in 35 instances the length 
of prison sentence was decreased. In four cases a 
contemplated prison sentence was changed to pro
bation and in two cases probation was changed to 
imprisonment. From December 1,1967, to Decem
ber 1, 1968, custody was increased in 47 cases and 
decreased in 28. During that year, custody was 
changed to probation in 11 cases and probation 
was changed to custody in one case. It is note
worthy that some change was effected by the 
judges imposing sentence in 42 percent of the 
total cases during the period December 1967 to 
December 1969. 

Disparity in Probation Offlce·r Recommendatio1ls 

In 1963, after the investigating probation of
ficers began participating in the Sentencing Coun
cil together with the chief probation officer, the 
judges observed that quite often there was dis
agreement among the probation staff as to the 
recommended dispcsition, There is nothing un
usual about probation officers not .'llways agreeing 
in their recommendations. After all, there is a 
difference in the experience, training, person~lity, 
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and even correctional philosophy of probation 
officers. Some lean towat'd imprisonment in cer
tain offense categories and for certain offender 
types and others are disposed more toward pro
bation and other community treatment programu. 

Since the court was inter,ested in a majority 
judgment of the probation staff, it requested that 
the probation office present any differences as to 
recommendations. Prior to 1963 the presentence 
report was prepared and signed by the investigat
ing officer and then read by the chief probation 
officer who countersigned the report "Approved." 
This meant he apprl)ved the general content and 
method in which the report was presented, but it. 
did not necessarily mean he approved the proba
tion officer's recommendation. Where there was 
disagreement with the recommendation, the chief 
would discuss the differenc)es with the sentencing 
judge. Incidentally, our presentence reports have 
never indicated a specific term when imprison-
ment is recommended. ' 

To carry out the court's request for varying 
recommendations in a specific case we designed 
a Probation Recommendation Form for our own 
usc. In section one of the form the investigating 
officer records his recommendation and his rea
sons. His supervising officer fills out section two, 
and the chief probation officer completes section 
three. This is the basis for the group recommenda
tic'. The form shows whether there is a unan
imous or a majority recommendation. 
. At the request of the judges the three proba
tion staff members do not try to lIiron out" dif
ferences in the recommendation. Each officer fills 
out his section of the form separately and records 
his reasons independently. The investigating of
ficer usually indicates in the Evaluative Summary 
of the presentence report his thinking on a given 
case. Where the chief probation officer is the dis
senter in a majority recommendation, he deline
ates his reasons in an addendum to the report. 
Since the chief probation officer reads most of the 
presentence reports and attends most of the Coun
cil meetings, he is in a 'position to assimIlate 
recommendations in the respective cases. 

There has been no formal effort at Detroit to 
bring about morc uniformity in the probation 
staff's recommendations to the court. Through 
regular participation in the Council, however, and 
hearing the exchange of thought and sentencing 
philosophy of the various juuges, their analysis 
and discussion of varying cases, and their views 
as to disposition-e.!~., probation versus prison-

we have gained a broader and clearer understand
ing and perspective in our work and have achieved 
greater uniformity in our recommendations as to 
sentence. Out of 168 recommendations for pro
bation during a 12-month period ending April 1, 
1970, there were only 13 majority recommenda
tions-less than 10 percent. In other words, 155 
were unanimous recommendations; 

As to recommendations for imprisonment dur
ing the same period, only 16 out of 255 recommen
dations (a little over 8 percent) were majority 
recommendations; the remaining, 239 were unan
imous. This trend toward greater consistency in 
recommendations is noteworthy in the light of 
comparable studies made in other districts. There 
is reason to believe that disparity in the recom
mendations of probation officers is a co'tl,tributing 
factor to disparity in sentences. 

A Forum for Exclt,.~{!P of Experience 

The Sentencing Council has served as a forum 
for the exchange of experience in the legal and 
correctional fields. At different times there have 
been yisitors and participants fr()~ the Law ' 
School and Department of Sociology at Wayne 
State University and from the School of Social 
Work and Department of Psychiatry of the Medi
cal School at the University of Michigan. On other 
occasions members of the United Stlltes Board of 
Parole and the Federal Bureau ;"! Prisons have 
participated. In January 1970 the warden of the 
Federal youth Center at Milan, Michigan, and the 
psychiatrist, clinical psychologist and director of 
the Narcotic Addict Rehabilitation Unit at Milan 
attended Council meetillgs. In May 1970 a group 
of caseworkers from the Kennedy youth Center 
at Morgantown, West Virginia, participated. Of
ten the professional visitors have been furnished 
copies of the presentence report in advance and 
have taken part in the deliberations. This ex
change of correctional thought and philosophy 
has been mutually advantageous. Busy as they 
are, the judges have taken time during these 
meetings, and often after the meetings, to discuss 
sentencing problems and concerns and explain 
Council procedures. The visitors are impressed 
with the understanding and compassion shown 
by the judges and the attention they give to each 
case. 

The Bureau of Prisons Community Treatment 
Center at Detroit was opened in 1963. From the 
start there has been a close relationship between 
the C:nter's personnel and the court and proba-
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tion staff. The director and caseworker at the 
Center periodically attend Council meetings and 
have been of considerable halp to the Court in 
difficult cases. Over the yea:cs there have been a 
number of instances where the presentence report 
indicated that a defendant could be helped at the 
Center without having to be sentenced to prison, 
but i:nitially needed 'closer supervision than could 
be received from probation. 

At times the judges have been confronted with 
a number of similar oirenses indicative of a com
munity problem. For instance, in 1963 there was 
a large num};ler of alcohol tax violations in the 
Detroit area. To better understand the sentencing 
needs, consultation was held at a Council meeting 
with the head of the Alcohol and Firearms En
forcement Division and the U.S. District Attorney. 

In 1965' there was an upsurge of counterfeit 
passing and mail thefts in the District. The 
Special Agent in Charge of Secret Service, aloug 
with a member of the Postal Inspector's Office, 
participated in a special Council meeting to dis
cuss the overall problem. These federal agencies 
have appreciated the help of the court with law
enforcement problems of mutual concern. 

In 1969 the court had an influx of selective ser
vice violators from nearby campuses. These youths 
were not members of a formal religious or paci
fist group, but had moral objections to military 
service. They were for the most part classified 
I-A by their local boards but stated they would 
do work of national importance if ordered by the 
court, but would not do so for Selective Service. 
These defendants wert~ usually without a prior 
criminal record and appeared sincere in their 
beliefs. In previous years the court had en
countered a group of selective service violators 
affiliated with a religious organization who were 
much alike in character, background, and sin
cerity of belief. They were usually classified 1-0 
by their draft boards but refused to do work of 
national i:mportance ordered by the board. In 
1968 seven,II in the latter group stated to the court 
that they w'ould do work of national importance 
if ordered by the court. Since the design of the 
Council was ,to prevent unnecessary differences 
in sentencing, Chief Judge Ralph M. Freeman 
convened a special meeting of the judges. The 
state director of Selective Service, together with 
the chief probation officer and the denuty chief, 
was invited to this meeting. '1'he Council system 
proved helpful in handling with dispatch sen-

tencing problems in selective service, cases. The 
purpose of the Council is not to seek uniform 
sentences for offenders but rather to have uni
form sentencing standards. 

All Judges Enthusiastic' With COllncil's Work 

Since 1960 a total of 13 judges ha,ve served on 
the federal bench at Detroit. All have fully sup
ported the Sentencing Council and attested to its 
help in their difficult task of sent€l11cing. The crim
inal docket at Detroit is rotated weekly among 
the eight judges which means that on an average 
each judge will have criminal! arraignments 1 
week out .?f 8 and will usually have 12 convicted 
defendants during this perioC!. On an average, 
each judge will participate in three Council meet
ings over a 2-month period. To discourage "judge 
shopping," the information as to which judge has 
criminal work for a given we€Jk is closely guarded. 
When a defendant pleads not guilty at arraign~ 
ment there is then a blind assignment for trial 
on a rotation basis, and the judge "getting the 
draw" keeps the case throughout the remaining 
proceedings. 

The new judges have found the Sentencing 
Council a helpful learning 'tool. In his 1967 article 
(see footnote 3), Judge L(~vin said: "The Council 
has proved to be particulnrly important to newly 
appointed judges. It has limparted to such judges 
in a much shorter time than otherwise would be 
possible, a developeJ kJtlowledge of the several 
statutory sentencing altl~rnatives as well as some 
of the factors involved 'in their application." 

It is most encouraging to observe how the 
judges, after their many meetings together, can 
usually (in 30 to 40 minutes) go through the 12 
cases under consideration and extract the salient 
factors vital to a sentencing decision. They have 
learned through expe,rience how to focus on the 
key elements of the individual cases. It is also 
gratifying to obserye how frequently the three 
judges on a particular panel, when relating their 
separate recommendations on a given ca,se, will 
be unanimous as to the specific term of i.mprison
ment. In most instances they are at variance 6 
months or less as leo the length of imprisonment. 

During the 10-year period the Sentencing Coun
cil has been in existence, the judges have de
veloped a set of sound and workable sentencing 
standards. The application of these standards now 
makes a grossly inequitable disposition an ex
ception in this District. 
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A Case Before the Council 

During March 197'0 a group of se'v'en defendants 
were convicted of theft fr01n an interstate ship
ment. Dollarwise the offense was almost as grea'i 
as the $200,000 theft of cigarettes, mentioned 
earlier Quite unlike the practice in 1959, the 
Council now studies all defendants in a related 
case at one meeting. This affords a more equital:)le 
consideration of sentences based on the indi
vidual's background, prior record, degree of cul
pability, etc. In this 1970 multi defendant ·inter· 
state shipment case we were able to follow this 
practice with six of the seven defendants. The 
sevl'lnth defendant, also a principal in the offense, 
ttjumped bond" the day before his trial was con
cluded. In the meantime, the cases of two other 
principals were studi~d by the Council and each 
received prison sentences of 4 years by judge A. 
When the defendant who had absconded was re
arrested about 2 months later, his case, pending 
sentence before judge B, was scheduled for study 
at a Council meeting. Judge A, who had sentenced 
the other codefendants, was not available for this 
meeting. However, copies of the presentence re
ports on the other two principal defendants were 
given to Judge B and the other two judges on the 
panel, along with information as to the length of 
prisDn terms inlposell. Judge B then imposed' a 
4-year term. The complications and disparities 
in sentenCing which occurred in the 1959 case 
were thereby avoided. The other four defendants 
were given lesser sentences because of their less 
sejous prior records and their more stable family 
and work situations. 

Sentencing Council on ~olid Legal Ground 

From all indications the Sentencing Council 
System is on sound legal ground. No defendant or 
his counsel in tb Eastern District of Michigan 
has $"er contended, during the 10 years the Coun
cil has been operating, that this procedure is 
~ontl'al'Y to law or the Rules of' Criminal Proce
dure. It should be pointed out that this consulta
tion by the sentencing judge with his colleagues 
is merely advisory and that the recommendations 
of the two other judges are in no way binding 
on the final decision of the sentencing judge. No 
defendant or counsel has ever complained that 
the Council was against his best interests. I should 
add that most sentences in this District are im
posed under the indeterminate Sel.cence provis-

'Standard. nelating to Sente"cing AIt.T1I~ti"e. and Procedure., 
Approved Drntt, 1968, published by the American Bar Association. 

ions of 18 U.S.C. 421)8 (a) (2). This precludes a 
possible objection that the Council procedure has 
resulted in a fixed policy as to length of sentence 
for a specific offense or a certain category of 
offenders .. 

The Sentencing Council procedure has been 
endorsed by legal and correctional authorities 
!andJodies. For example, the H01,1se of Delegates 
of the American Bar Association approved on 
August 6, 1968, a draft of Standards Relating to 
Sentencing Alte1'natives and Procedures4 where 
the following statement appears in Part VII, 
Section 7.1, relating to Sentencing Councils, page 
298: 

In aU courts where more than one judge sits regularly 
at the same place, and wherever else it is feasible, it 
is desirable that meetings of sent'.lncing judges be held 
prior to the imposition of sentence in as many cases as 
IS practical. The meeting should be preceded by distri
bution of the presentence report and any other docu
mentary information about the defendant to each of the 
judges who will participate. The purpose of the meeting 
should be to discuss the appropriate disposition of the 
defendants who are then awaiting sentence and to assist 
the judge who will impose the sentence in reaching a 
decision. Ch01ce of the sentence should nevertheless re
main the responsibility of the judge who will actually 
impose it. 

In the Commentary on Section 7.1 the following 
statement on sentencing responsibility is made 
in 7.2(e), also on page 298: 

Although it is to be expected that the judge who is to 
sentence a particular defendant will be influenced by 
the opinions of his colleagues, it should be made clear 
that the responsibility still ren1ains with the sentencin~ 
judge. The council is operating for his benefit, not as a 
dev';ce to control his conduct. The last sentence of the 
section accordingly provides that the council is not in
tended to usur.p the function of the sentencing judge. 

In 1969 a defendant was' sentenced by the U.S. 
District Court for the Eastern District of New 
York which also has a Sentencing Council. An 
appeal was filed. The defendant 'had been con
victed through trial by court on five counts of 
wilful failure to file income taxes. Judge Joseph 
C. Zavatt imposed the maximum 1-year prison 
sentence on counts one and two, suspended sen
tence, and placed the defendant on probation on 
the other th~ee counts. When imposing sentence 
Judge Zavatt remarked that all three members on 
the Sentencing Council had agreed that the de
fendant should be committed to pJ;'ison. 

In September 1969 the defendant petitioned the 
United States Supreme Court for a writ of cer
tiorari to the U.S. Court of Appeals for the Second 
Circuit, which had affirmed the above judgment 
in the 'Eastern District 'Of New York. The peti
tioner claimed that the Sentencing Council de-
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prived him of his right to effective and meaningful 
allocution under Rule 32 (a). Further, he con·, 
tended that it had deprived him of his right to be 
present and represented at all critical stages of 
the proceeding. It was alleged that a defendant 
should have the opportunity of presenting, per
sonally and '~hrough his attorney, arguments in 
mitigation of sentence at a time and place when 
it can "count." It was argued that the time and 
place that "counts" is at the Sentencing Council 
meeting. 

The Solicitor General for the United States 
filed a memorandum in opposition to the petition 
for a writ of ce.rtiorari. He set forth that the de
fendant was found guilty by the court and 
received the usual presentence investigation. :;"ll::
ther, in accordance with the local procedure of the 
U.S. District Court at Brooklyn, a three-judge 
sentencing panlO!l had considered the appropriate 
sentence. The Solicitor General cited Williams v. 
New York, 337 U.S. 241, wherein it was held that 
the sente:r~ing judge may properly inform himself 
by out-of-court information. He pointed out that 
thl:i Williams case was reaffirmed in Specht v. 
Patterson, 386 U.S. 605, 608, where the court said 
(386 U.S. at 606) : "We held in Williams v. New 
York, 337 U.S. 241, that the due process clause 
of the Fourteenth Amendment did :V.ot require a 

judge to have hearings and to give a convicted 
person an opportunity to participate in those hear
ings when he came to determine the sentence to 
be imposed." ·The Solicitor General also submitted 
that the grave penological problems causea by dis
parity in sentences rec,aived legislativ.e recognition 
and the Sentencing Council had been devised as 
one means of minimizing unjustifiable disparity. 
He. argued that the petitioner had his rights of 
allocution and representation by ctnmsel before 
the trial judge, who bears and exercises the sole 
responsibility of applying the background infor
mation and recommendations' gleaned from Sen
tencing Councils, probation reports, and all other 
permissible sources of data. On January 12, 1970, 
the Supreme Court denied the defendant's petition 
for a writ of certiorari. 

Disparities in Sentencing Still 
a Nationwide Problem 

There continues to be an urgent need to improve 
the judicial sentencing process in our country and 
to come to grips with disparities in sentencing. 
Part of the problem may be the increasingly 
larger number of cases and the more complex 

cases before both federal and state courts. During 
the fiscal year 1969 there continued to be wide 
disparities in sentences. For example, the length 
of sentence imposed for bank robbery varied from 
an average of 14% years in District K to an 
average of 8% years in adjoining District L. 
(See Table 1.) 

TABLE l.-Examples of disparity in prison sentences in 
U. S. District Courts (fiscal -year 1969) 

Adjoining 
districts 

Di!)trict A 
District B 

District C 
District D 

Distdct E 
District F 

District G 
Distrlct H 

District I 
District J 

District K 
District L 

Offense 

Auto theft 
" " 

Liquor (Int. Rev.) 
" " " 

Forgery 
" 

Selective Service 
" I' 

Narcotics 
" 

Bank robbery 
" " 

Average term 
of imprisonment 

43.5 months 
26.9 " 

14.9 months 
5.6 " 

35.7 months 
26.5 " 

33.4 months 
19.9 " 

96.6 months 
57.3 " 

171.6 months 
105.4 " 

SOURCE: Administrative Office or the United States Courts, Washing. 
ton, D.C. 

There is also a marked disparity in the extent 
to which probation is used in the federal courts, 
not only in adjoining districts but also by judges 
of the same court. The proportionate use of pro
bation for all district courts during 1969 was 49.1 
percent, ranging from a low of 22.1 percent to a 
high of 79.2 percent. Table 2 reflec~s the dispro-

TABLE 2.-Exa1nples of disparity in the use of probation 
in U.S. District C01Wts (fiscal year 1f!69) 

Adjoining Percentage Use 
Districts of Probatiu11 

District A 73.4 
District B 38.2 

District C 73.5 
District D 45.2 

District E 60.6 
District ~' 50.0 

District G 39.7 
District H 22.0 

District I 79.2 
District J 55.7 

District K 53.1 
District L 31.8 

NOTE: The percentage use or probation in all district courts or the 
United States was 49.1 percent, ranging from 22.1 percent to 79.2 
perc.ent. 

SOURCE: Federal Offender. in the United Stat.s District Court., 1060. 
published by the Administrative Office or the United State. Courts, 
.Washlngton, D.". 
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portionate use of probation in contiguous district 
courts in four different areas of the country. 

In Conclusion 

When the Sentencing Council was created in 
the Eastern District of Michigan in 1959, one of 
the judges was skeptical whether the group sen
tencing procedure, much as it was needed, would 
be readily or widely adopted on a voluntary basis. 
He pointed out that judges would resist a con
ference system, believing it would deprive them 
of their judicial prerogatives and responsibilities. 
It was something new, he expressed, and for one 
reason or another judges would find ways to resist 
any change in traditional sentencing practices. 
The judge predicted that legislation would be re
quired to establish group procedures in sentencing 
in the various district courts. In the light of devel
opments within the last 10 years his words were 
prophetic. 

In the September 1961 issue of FEDERAL PRO
BATION, James V. Bennett, then director of the 
Federal Bureau of Prisons, wrote an article, 
"Countdown for Judicial Sentencing." He called 
attention to a number of inconsistent and grossly 
disparate sentences occurring in variou3 federal 
district courts which resulted in problems for the 
prison administrator and others connected with 
the administration of justice. In his recent book, 
I Chose Prison,5 Mr. Bennett tells of the large 
number of cases going to the United States Court 

-.t .... t·!'N\I£t'l'*-gpp~~~' t~~":inuch on the issue of guilt or 
innocence, but more in the attempt to overcome 
"unnecessarily harsh sentences." He quotes the 
late Chief Judge Simon Sobeloff of th~ Fourth 
Circuit Court of Appeals who, in speaking of un
necessarily harsh and unfair _ sentences, said: 

These fantastic vagaries tear down the mightiest 
sanctions of the law-respect for courts. In our counky, 
we have good and wise men on the benches, but not all 
are wise and good, and even the best and most prudent, 
being human, like Homer, !Ire sometimes inclined to 
nod. The truth is that passing sentence is too delicate 
and too :powerful a function to lodge in any man's 
hands entIrely unsupervised.a ' 

The sentencing of criminal defendants poses 
just. as many problems in state and local juris-

" James V. Bennet. I aho.o Pri.on. Ne'v York: Alfred A, Knopf. 
1970. 

o Ibid" p. 183. 
• See footnote 3. 

dictions as it does in the federal courts. 'I'here is 
growing public awareness of and concern about 
deficiencies in judicial sentencing, particularly in 
the area of disproportionate sentences. Douglas 
Bradfol'd, a reporter for the Detroit News, relates 
in an article in the May 9, 1970, issue, "Sentences 
Are Agonizing for Judges, Too," what he found 
in interviewing five Circuit Court judges in the 
Detroit area and attorneys and laymen. He ob
served that some state judges are known as "hang
ing judges" because of their severe sentencing 
practices, while others are known as "sob-sisters" 
because of leniency in their sentences. He wrote: 
"For the prisoner it is often the luck of the draw. 
He may' get foul' to fifteen years from a judge 
in one county for breaking and entering, and pro
bation for a like offense in the same or an ad
jacent county." 

The sentencing problem increases with the 
growing number of criminal defendants before 
the courts. The freedom and welfare of many 
thousands of persons and their families are vitally 
affected each day by the sentencing practices that 
pl'evail in the various jurisdictions-federal, state, ' 
and local. It may be that legislation will be neces
sary to achieve needed improvement and reform 
in sentencing practices. The Sentencing Council 
has demonstrated during these 10 years that group 
procedure is an effective way to minimize' ois
parity and improve the quality of sentencing. It 
is no longer an experiment and is operating more 
effectively than ever. 

The judges at Detroit are fully convinced of the 
practicability and effectiveness of the group ap
proach to sentencing. The Sentencing Council is, 
of course, not the ideal or ultimate Sohll;ion to 
disproportionate sentences, but its goal is admi
rably expressed in the title of Judge Levin's 1967 
article, "Toward a More Enlightened Sentencing 
Procedure."7 The Sentencing Council was created 
primarily to avoid disparity in sentences within 
this District and it has demonstrated that it is 
an effective method of accomplishing this objec
tive. Hopefully the torch -which the dedicated 
judges of the Eastern District of Michigan lighted 
in November 1960 wiII guide man further along 
the way to "Equal Justice Under Law." 

Justice is everybody's business. It affects every man's fireside; it passes on his 
property, his reputation, his liberty, his life; yes, his all. We must therefore build our 
courts on solid ground, for if the judicial power fails, good government is at,an end. 

-Justice Tom O. Clark. 
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An Invitation to Group COUIlseling 
BY HERBERT VOGT 

Supervising P1'obation Officer, United States Dist1ict Cow·t, Washington, D.C. 

ABOUT 10 years ago the probation office of the 
United States District Court for the District 
of Columbia began using group methods as 

an adjunct to its superVISIOn techniques. Since 
that time a number of probation officers have con
ducted special types of groups. I have been espe
cially interested in the long-term, ongoing, open
ended group for which 8 to 12 probationers are 
sBlected on the basis of their interests, problems, 
and needs. For the past 3 years, however, I have 
conducted orientation gro:.lps which include per
sons recently- placed on probation and parole. We 
meet one eyening a week for 4 weeks, for 75 to 
90 minutes. ,The primary' emphasis is on (1) 
specific goals the members wish to pursue, (2) 
evaluating the problem areas and treatment 
needs, (3) eliminating some of the distorted at
titudes and feelings that our probationers and 
parolees have about probation officers, (4) inter
preting the functions and role of the probation 
officer, and (5) determining whether the problem 
areas are related in any way to the offenses and 
what the probationers and parolees, together 
with the probation officer, might be able to do to 
resolve these problems and needs. 

In the first meeting the group members tenrl. 
to display some resistance and misgivings; they 
question the feasibility of men and women getting 
together to talk over problems. I find that a 
simple, honest, to-the-point presentation of the 
significance and meaning of group interaction 
and the constructive influence of human beings 
on one another conveys especially well the mes
sage I try to get across. The basic concepts of 
persons using their own resources to help each 
other needs to be reiterated and reemphasized at 
each of the four meetings. 

The purpose of thIs article is to p.resent an 
approach 'to the grOtlp which has been found to 
be especially helpful in capturing and holding 
their interest and attention, in getting them to 
listen and to become involved in looking squarely 
and objectively at where they have been, where 
they are at this time, what options are available 
to them, and what they might wish to do about 
their particular situation. 

The Substance of What Is Said 

If you were to be a participant in Orie of these 
orientation sessions you would hear throughout 
each \)f the four meetings something along the 
lines of the following remarks and, in general, 
the sequence in which they are presented. In sub
stance they give what I try to get across to the 
group participants. The remarks are not read. 
And at each of the four meetings they are inter
spersed with questions and answers and dialogue. 
The general remarks follow; 

"Group counseling is 011e of the new ways in 
which probation officers are trying to give a 
helping hand. ,In the group, the office:r tries to 
help people to -'help each other succeed on proba
tion and parole as rapidly and as completely as 
possible. In several cities across the country pro
bation officers are now meeting regulm;ly with 
groups of persons under their supervision. Their 
experience has been that group members have 
been helped to get a firmer grip on their lives 
and move on ~o bp.tter things. This office wants 
to offer you the same kind of help. 

"Making 'a successful community.adjustment 
is no overnight matter. It takes time to work out 
the problems that come up. The counselor does 
not expect a person to progress all at once. He 
believes that if a person comes to the group and 
takes part in the discussions, he will begin to get 
some returns for his effort to learn about himself. 

"Because most people's jobs prevent them from 
coming during the weekday, your group meeting 
will be held on the same weekday evening in each 
week or possibly during the day on Saturday. The 
meetings will last about an hour and a half be
cause this is usually the best length of time to 
have a meaningful 'rap' session. 

"As a probation officer, the group counselor 
\vants to do his job well. His job is to help as 
many of his people as he car: be free of trouble 
for good, and be successfully on their way. He 
believes that if a person is given a chance to 
solve the probl"ms of everyday living, the cna:tces 
are good that he will comply with the cDnditions 
of his supervision. The counseling group is a part 
of the probation officer's joh. He will, therefore, 
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consider a person's attendance at his group meet
ings a part of his efforts to succeed on probation 
or parole." 

What Will I Get Out of G,'oup Counseling? 

"In a counseling group several people get to
gether and talk about what is on their minds in 
trying to make it and to improve themselves. 
There is nothing mysterious or unusual about 
getting together as we do. In some respects, it is 
like a kind of free discussion between good 
friends who want to take the time to hear each 
other out and get each other's opinions. 

"It has been our experience that when people 
can be encouraged to talk freely about themselves, 
about their problems, and their plans for the 
future, they can come closer to being the kind of 
person they have always wanted to be. 

"Of course, this kind of open give-and-take 
will tak!! a while to develop. At first, it is like 
any new experience. The people are -gtra1ig~rs to 
each other or, at best, ha.ve only a noddinr.; 
acquaintance. But it -has one strong advantage 
that usually helps people solve their probleTJlls 
together. They all have one important interest 
in common that they may not share, as persons, 
with any other groups they are in; each wants 
to make his way toward being a completely free 
member of society, with no stringfl attached. 

"This kind of m'oup has another advantage 
that may not be easy to see at first. But,; after a 
while, it can get to mean a lot to the person in a 
group. The person who has to live up to con
ditions that someone else sets up sometimes wor
ries about matters or has things on hi't', mind that 
most other people can't understand. Sometimes 
he has trouble finding someone who 'will hear him 
out and will not back away from hirn. The person 
on probation or parole too often m:e,y feel cut off 
from help. On the other hand, pe:('lPle who htlve 
been in groups of this kind haw! reported that 
one of the things they valued meJ,8t was the sup
port and understanding interest the group gave 
them. 'If I couldn't have talked. it over with the 
group,' one person said, 'I don't know where I 
could have turned.' 

"There are 1'10 lessons in the, group, no lecturns, 
and 110 homework. Your gronp leader, a proba
tion officer, acts as guide and moderator in the 
discussions. He will sometimes offer the benefit 
of hil'l training and experience, but he will not 
shove anything down anyone's throat. Mostly, he 
would rather have group members come out with 

their own ideas. He realizes that he does not have 
any final answers. What he tries to do is help lil 
person think through his own answers. 

"There is probably no problem you can thirik 
of that at least one other pe1'son in the group has 
not had to face. Every person approaches prob
lems in his own way. If you listen, you sometimes 
get new and sound ideas from the experiences, 
solutions, and suggestions of others who have 
been in exactly the same boat. Sometimes, the 
most valuable opportunity a person has is to sit 
down and figure it out by himself. Many of us, 
no ma.tter who we are, know how tangled up a 
problem can get at times. Sometimes we want to 
get ourselves untangled. Other times we are pul
led this' way -and that by different ideas about 
how to set things straight. We may have con
flicting feelings that make us want to do first one 
thing and then another. At times we are not sure 
why some things bother us or why we want to do 
other things that really don't seem like such a 
good idea. Occasionally, we even wonder how we 
got ourselves into such a difficult spot in the first 
place. 

"There is no shame in being bewildered or 
confused. Everyone of us who is trying to be his 
own boss gets his lines crossed at times. But· it 
does take time to unravel all the knots. All of us 
have suffered the consequences of plunging ahead 
without thinking of what we were doing. The 
counseling group is set up for just exactly this 
kind of experience. In it, a person can sit still 
and take stock of himself, if he is so minded. He 
can learn what has happened to him, where he is 
in his life course right now, and where he if; 
going. 

"Since the group leader is also a probation 
officer, he is a representative of law and order. 
Group members, to some extent, are responsible 
to him, but far more to themselves fOl' their con
duct in the community. Now, this may not, at fil;st, 
seem to be of any use at all. In fact, it may look 
like one good reason not to speak out in the 
group. Often, people who have power, legal or 
otherwise-police, courts, employ&rs, teachers, or 
parents-have been the one:-; from whom a pro
bationer has kept farthest away. 

"The group leader's attitude toward a proba
tioner getting into unlawful activity or breaking 
the rules of probation would have to be the same 
whether he heard about it in the group or pri
vately. He is a probation officer and he, too, has 
his rules to follo?,'. On the othei; hand, he is not 
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running the group to chp,rlc up on anybody. He 
could do that much mol' '<\sily and quic:kly than 
by holdin!?; group meetings. 

"He haB learned that the people with whom he 
deals are much more to him than law violators. 
Ie his daily contact with them, he knows that 
they have many problems and that a lot of their 
other problems have had some bearing on their 
law violations. He figures that if he works to solve 
the other problems with them, the chances of 
helping them toward success are much better. 
This is why, in the gl'OUp, you will discover that 
.he wants you to take the time to get thingrf ,)00' 

your chest. You will most likely have to crri:';;' 
out the sincerity of his interest in your own " f.> 

But you will find that }Ie, in his own way. ~-;. 

care about what is happ'ilning to YCJU. One 11:\ :'01'

tant result will be. that ,'wIDe group members..:ill 
find it a lot easier to :act natural in front (i' " 

person with' authority than they ever have before. 
Group members sometimes find new and even 
pleasant ways of workip-g along with people as 
a result of their give and hike with the counselor." 

Where the Probationer or Parolee, Now Stands 

"A person- on probation or parole is young, 
MOl;!t are between 18 and 35. He is almost always 
moving away from one type of life and trying to 
move into another. The meaning of the word 
"p:robation" has to do with a person proving' 
himself. "Parole" originally meant "word of 
honor." His teenage years are usually not too fal.· 
behind him. The period of youth in our country 
il3 likely to be a mixed up time for most of us; 
for some it is a wild period-a time of finding 
and doing our thing. 

"For some probationers and parohes, their 

period of youth waf; time off from the busin(~ss 
of maturing and making s'o'mething of one's tlf;ilf. 

Some ended up D~11Iing time in institutions, not 
too long ago, bec",:',e they took too much time out 
from making time in their Eves. For others), a 
close call in court reminds them that they tClok 
a wrong turn somewhere and it is now time to 
get their affairs back O!n the right track. F:lvm'y 
person who comes into this office knows that he 
is up to bat. 

"All around him, he may find that he has to 
cH'tch up. Some people his own age may be further 
"l-lt;),ng because things went alright for them. In 
,ril~ meantime, they rnay have learned about 'a 
. ·'-.established more I,ecurity for themselves, and 
-,-- . ,m more training., Some of his old associates 

be pulling him 10ack to activitie&\ that he is 
ly-, lng to shake off. He may be finding' it difficult 
i" fall into step with new people. Hi,s personal 
and family life ma;y be showing the effects of
having been out of tit ei-thlilr actually or in :his 
interests. Many thiJ.1gs may be unsettled, and he 
wants to take hold land set la true course for him
self. Whether he thinks about it or not, he prob
ably can use all the guidance and authority he 
car. get." 

This, then, is what I try to get across at .each 
of our four group C!ounseling sessions, not neces
sarily in the language or in the sequence pre
sented nor at the same session. Parts may be 
reiterated and reemphasized at each of the meet
ings. And at eae1fl meeting I remind our par
ticipants that the constructive influence of human 
beings upon one ftnother-a resource that has 
been with us since the creation of man-can be 
and is a potential for change. 

In the past we have tended to rely primarily on an individual, 
probationer-to-officer type of interaction supplemented by casework ser
vices of the environmental manipUlative kind. It is lluggested that the 
time has come' for us to examine other approaches, particulal:ly those 
derived from the study of social psychology, group dynamics, human 
relations, and their practical application in group psychotherapy. Research 
studies indicate that in many instances (with alcoholics, for instance) a 
group approach is more successful than an individual technique in effect
ing an improvement in behavior and perception of societaJ norms. 
-ALEXANDER B. SMITH, LOUIS BERLIN, AND ALEXANDER BASSIN (1960). 
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The San Francisco Project: A Critique 
By WILLIAM P. ADAMS, PAUL M. CHANDLER, AND M.G. NEITHERCU'!'T, D .. ,oRIM.* 

I T HAS NOT BEEN established that the rise in 
reported crime reflects basic changes in 
American people. It- is apparent, 'however, that 

seldom in the history of 0111' country has such a 
majority of law-abiding citizens been so acutely 
aware of crime and so concerned with its remedi
ation. It is a concern that embraces our political 
system, increasing our interest in the effectiveness 
of crime control approaches. In view of height
ened public concern, research in probation and 
parole can no longer be regarded as 'a luxury; it 
is essential to improve program effectiveness and 
to increase public confidence in these processes. 

Research is costly and funds for research in 
probation and parole have been limited. It is -

important, therefore, .that we make our research 
investments wis~ly. In 1964 a major research 
effort, the San F1'ancisco P1'ojectt was under
taken. Because the final project report revealed 
methodological uncertainties and equivocal re
sults, a critique might reveal dome valuable les
sons for guidance in future research investments. 

. On June 1, 1964, the National Institute of 
Mental Health awarded a $275,000 grant to the 
School of Criminology, University of California, 
Berkeley, fO'r research in probation and parole. 
Funded for four years, the project began Septem
ber I, 196,1. As then {!onceived, the main goals of 
the project were: 

1. Develop discrimil1atin~ criteria for the 
classification of. federal offenders. 

2. Study the effects of varied intensities and * Mr. Adams is a federal probation officer !it Oakland, 
California, and Mr. Chandler is a federal problttion officer types of supervision and caseload sizes. 
at San Jose, Califurnia. Dr. Neitherclltt is associate _____ . . 
d~rector of Uniform Parole Reports of the National Coun- l Joseph V. Loflmnn. G. Albert Wahl "nd 'Robert M. Cnrter. Tlte 
cd on Cdme and Delinquency Research Center. San Franci.co Projoct. Berkeley; University 01 Caliiornia, April 1905. 
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3. Develop a prediction table for supervision 
adjustment. 

4. Examine decision making in presentence 
recommendations. 

,Despite its unique aspects, the San Francisco 
Project was more replicative than innovative, As 
early as 1952, for example, the California Depart
ment of Corrections commenced research with 
variations in case10ad size and supervision. 

The San Francisco Project was carried out in 
the U.S. probation office of the Northern District 
of California with headquarters in San Francisco 
and offices in Sacramento and Oakland. Study 
populatioll problems arose during the research 
when the Eastern District of California was cre
ated, removing a large number of cases from the 
original project. 

During Phase I of the research, data were 
gathered 011 a.),most all offenders received for 
presentence investigation and released for super
vision from federal bstitutions. Data collection 
forms were ~ey punched for machine tabulating, 
While data gathering was proceeding, extensive 
changes were made in case10ad assignments. 
Based on the 50-unit workload concept,2 four 
levels of supervision were established. 

There were two Idea~ caseloads, each containing 
D,bout 40 supervision cases and two presentence 
investigations per month, approximating the 50-
unit concept. The Intensive caseload represented 
half that standard, with two officers assigned to 
it, each having a supervision load of 20 and one 
presentence investigation per month. The Ideal 
cases were to receive supervision on the basis 
of at least two contacts per individual per month 
while the Intensive case10ads required contacts 
once weekly. 

The N01'ma~ case loads consisted of the usual 
workload in the Northern District of California 
which had been averaging about 100 work units 
per month. Since some cases were syphoned off 
to the other caseloads, and pne Minimu1n super
vision load was established (consisting of approx
imately 350 Lases and no presentence investiga-

• Sec Manual 0/ Correctional Standards, New York: The American 
Correctional ABsoclatlon, 1962, P. 510. For a dlffel'Cnt Btandard con
Bult The Challenoo 0/ Crimo in a ~'re. Society. Washington: U.S. 
Govern',Tlent Prlntin!! Office, 1967, p. 167. 

• Normai caseload BI.es were quite variable. For inBtance, durin!! 
the study one of the nuthoHl determined the range to be 70 to 130 
supervision cases plus an unknown number of Investigntions. 

• No substantive estimate of the number and characteristics of 
these cases appenrs to be available. 

• The w~rd "approximately" Is used here because this documenta
tion depended on entries in records maintained by several different 
persons. No rcliablllty checks, audits, etc., were used so the datn 
depended nlmost exeluslvelY on officer attention to detail. 

o Note thnt time exposure to an officer Is nn illusive index too. 
For instance, somll officers spend half the time a client Is in tbe 
office tnlking to "onleone e1se on the telephone. 

tions), the Normal case10ads were diminished 
in size.3 

In Phase I of the project, clients for the vari
ous caseloads were chosen from the existing loads 
and from newly received probationers and pa
rolees randomly. These random assignments to 
all case!oads were made from September 1964 to 
June 1967 with a few exceptions representing 
special prob1ems, 4 • 

In Phase II, beginning June 1, 1967, the policy 
on case assignment was changed from random
ness to selection based on four factors. 

Probation Supervision 

A variety of activities is lllcluded in "pro
bation supervision," ranging from surveillance 
through group counseling to psychoanalysis. In 
the San Francisco Project reference is madej 

interchangeably, to types, kinds, and intensities 
of supervision. At no point, however, were the 
characteristics of differing types of supervision 
identified. During' the period of research no extra
ordinary treatment programs were in progress. 
Types or kinds of supervision remained depend
ent upon the styles of individual officers. With 
one exception, to be discussed later, no qualita-

, tive distinction was made among the styles of 
individual officers. To the contrary, anonymity 
was ensured and an effort was limited to measure
ment of different intensities of supervision. 

In dealing with these different intensities the 
number of contacts the officer had with each 
client was approximatelyr. documented. The qual
ity of these contacts was ignored. In keeping with 
the methodological components of the research, 
an officer maintaining Intensive supervision 
might see a person four times each month, for 
10 minutes per contact. An officer providing 
Idea~ supervision might see the individual twice 
each month, for an hour each time. The measure
ment used, therefore, not only failed to deal with 
quality but provided a poor "measure" of quantity 
(simple time exposure to supervision).o 

The Selection Phase 

As the shift was made from the random phase 
to the selection phase of the research, individuals 
were assigned on the basis of a four-factor Pl'o~ 
file to the four levels of supervision-Intensive, 
Idea~, N01'mal, and ikrini?nll?n. Because data from 
the earlier phase 0'1 thl! project were not defini
tive, selection of the four factors was based upon 
knowledge derived from other Sources. 
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Individual offenders were given profile num
bers of 1,2, or 3, in each of the categories type 
of offense, age, and p1'io1' 1'eco1'd, and 1 or 3 on 
the basis of the Socialization Scale (CPI-SO) 
from the California Psychologica~ Inve1~to1'Y. 
There were 54 possible profiles ranging from 
1-1-1-1 to 3-3-3-3, the higher numbers represent
ing those believed to have a higher recidivism 
probability. 

In deciding which of the profile groups should 
be assigned to the various levels of supervision 
the "expert-judge,1 technique was ~mployed. This 
technique is accepted in, social science research, 
but loss of precision is"inherent in its use. Gen
erally the "expert-judge" technique employs a 
minimum of three "judges" making independent 
choices and some method to integrate their de
cisions. In the San Francisco Project only one 
such "judge" was used. One can speculate end
lessly on what characteristics such a judge should 
have-long, successful, and recent field experi
ence, finely tuned administrative skills, extensive 
familiarity with correctional reli'earch practices, 
etc. The point is: N.o one man is lileely to be an 
adequate "judge." , 

To explore what losses might be experienced 
because of the application of the "expert-judge" 
technique, consider for a moment, a familial' fed
eral offender, the postal employee embezzler. If 
over 40 years of age and scoring within an arbi
trary range on the CPI-SO, this offender would 
have a profile of 1-1-1-1, the lowest recidivisn1 
probability. 

Such offenders frequently fall into the "ritu
alist" category in Merton's classification of 
deviant hehavior.\' On the basis of the "expert
judge" decision, and with conformity as a singu
lar measure, such offenders were placed on mini
mum supervision. True, in most instances they 
continued to conform and complete probation 
"successfully." Not known, however, is liow many 
of these offenders returned to tight patterns of 
conformity with no increased realization of per
sonal freedom. How many became mental health 
casualties? With existing criteria they were re
garded simply as probation successes . 

Minimum Supervision: Random Phase 

Minimum supervision has, de facto, been the 
rule in probation for years, a byproduct of limited 
appropriations. The San Francisco' Project eatab-

A ., ro~ert K. Merton, I·Socinl Structure and Anomie." SOdDlouical 
na UB' •• New York: Harcourt, Drace and Company, 1949, p. 77f" 

lished minimum supervision caseloads by design 
and much of its evaluative effort focused on this 
caseload. 

During the random phase a representative 
group of clients were assjgned to a single, large 
caseload. They were not told the nature of the 
supervision they wel'e to have, but were en
cOUl'aged to contact the probation office if they 
wished assistance. During an initial interview 
they received instructions regarding travellimita
tions and required written monthly reports. 
Following the initial interview no contact was 
initiated by the probation office unless monthly 

'reports were absent or certain events, such as 
an arrest, came to the attention of the probation 
office. In such cases contacts were assigned to a 
staff probation officer on the basis of. availability. 
If assistance with a specific problem was sought, 
that matter was assigned to a staff officer in like 
manner. Many per80ns on minimum supervision 
did take the initiative in making contact. 

Excluding technical violations, the violation 
rate for th~minimum supervision caseload was 
reported as not significantly different from that 
of other caseloads. 'The inherent weaknesses of 
the violation index as a measure of probation suc
cess preclude any conclusions, however. Whether. 
this group did or did not do any better than the 
others is unknown, but an inference worthy of 
closer attention emerges 'from the data. 

The probability that the talents and time of 
probation officers might be more efficiently 
trained on specific needs, as. opposed to making 
routine contacts,· awaits veri11cation or rejection 
throughiuhu'e research efforts. If, a't the outset 
of sllpervision, a climate of trust and confidence 
is established, it seems more likely that clients 
will seek the assistance of a probation officer be
fore permitting' their personal adjustment to 
deteriorate to the point of probation 01' parole vio
lation. No available evidence dycuments that rou
tine contacti.! without goals will increase such a 
possibility. Clearly needed is closer attention to 
understanding and measuring the quality, not the 
qua!ltity, of supervision. 

Minimum Supervision: Select Phase 

During the select phase of research a large 
minimum supervision caseload was formed with 
individul;lls having a low violation probability. 
The four-factor profile was used, This caseload 
was assigned to an officer who developed his own 
management techniques. After the select phase 
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commenced, individuals with other than low pl'O
fil(! I'lcores were transfel'red to this caseload as 
a result of judgments made by officers who, until 
such transfers, provided them with other levels 
of attention.s 

Considerable information was lost during the 
evaluation of the select phase of minimum super
vision, due, in part, to the fact that much of the 
collected data had not been stored properly. It 
appears that the loss or such documentation led, 
to some extent, to fantasy levels of evaluation 
sl1ch as reference to the "Superman"lJ qualities 
needed in an officer handling such a caseload. 

If the violation index were valid and reliable, 
the reported 11.5 percent rate of violation for 
this group, compared to higher rates of violation 
for other groups, would, nevertheless, be mean
ingless because no control group of comparable 
selectivity receiving other levels of attention 
existed. The possibility remains that a group with 
a high recidivism probability might do best under 
minimum supervision 01' that persons with low 
recidivism probability might have even lower 
violation rates with closer attention. 

The violation rate reported for the select group 
under minimum supervision becomes further sus
pect when it is noted, in the final report, that the 
officer periodically reviewed the in;~vidual cases, 
moving for early termination of supervision when 
he deemed appropriate. No criteria are provided 
to show uuder what circumstances early termina
tiOl~ was considered appropriate. It is obvious that 
violation rates can be redilced to nil by terminat
ing cases soun enough. They can also be influenced 
by computation techniqtles.1o 

In contrast to the effort made to· avoid identi
fication of individual supervision techniques in 
other aspects of the re2earch project, attention 
was given to the approach developed by "Mr. X," 
the officer handling select phase minimum super
vision. He attempted to establish clearly the 
"ground rules" for supervisi,m. His intent was 
to create a "contract" detailing appropriate per
formance for the individual under supervision 

• Sel'nrntlng lhl .. e l,or80n8 to ~ontNI lor possible contamlnptlng 
elTecl cvldenUY I. nol possible; The type oC outcome distortion likely 
through· this transCel' procedure Is obvious; clients translerred to 
minimum BU1,ervlslon IIk~ly would be a highly selected (for "success") 
!Croll!) compared to the lIenernl population. 

• James L. Robison. Leslie T. Wilkins, Robert M. Carter. and 
G. Alb~rt Wahl, The San Frallci8ro Project Fillal neport. Berkeley: 
Un!vc'"!ilty of California. April 1009.p. GO. 

10 An .lCanwl" of this I. apparent on palle G3 of tllc Final Rellort 
(Robison, lo~. cit.). There the "11% percent" violation rate is com
pUled by dlvldinll number oC cases permanently removed Cram mini
mum nupervlsioll IU! sue.e •• e. (124) Into number of ca'es in which 
warronts were "sued or where the clO!llng was "by violation" (14). 

. However 17 oC the p.rman~nt removals were by transfer. so these 
were ·neither sUccess n.or fnilure cn'Ses~ A transfer is not a termi ... 
naUon. This mnlces the "violntlon rate" 13.1 percent wltllout any 
chnlllle In client performnncQ. 

and i-eciprocal assistance from the probation of
ficer. One purpose was to eliminate a sense of 
manipulation and shift some responsibility to the 
client. This could be important because it empha
sizes one of the essential ingredients in a rein
tegration process-that of experiencing responsi
bility. In reviewing reports on this phase of the 
research one wonders, however, how consistent 
intent and practice were when ."Mr. X" refers 
to knowledge not shared by the probationer/pa
rolee as his "hole card," and says "I'll use every 
bloody tool I have available to get them to meet 
the contract." 

It remains a distinct possibility, as suggested 
by the San Francisco Project design, that pro
bation supervision caseloads can be organized to 
improve the use by well trained and highly edu
cated probation officers of their effort and con
cern. In the process it might be determined that 
through appropriate selectivity many persons can 
safely be assigned to large, minimally supervised 
caseloads, and benefit from infrequent attention. 
One cannot infer, however, that meaning'ful se
lection can be made upon age, type of offense, 
prior record, or results from a psychological test ' 
that were not delivered to the computer for evalu
ation. 

Violation Jllde.\: as a Measlire of Success 

To become definitive, social research, like ren 
search in the pbysical sciences, requires criteria 
for measurement. The complex processes of pro
bation and parole are so poorly understood that 
methods for evaluation often are illusive. The 
tendency is to focus upon the obvious, the be
lieved level of subsequent law violations, as a 
measure of success. 

A violation index was developed for the San 
Francisco Project relating the number of persons 
with unfavorable terminations to the number of 
persons with favorable terminations and during 
the second phase of the research, lumping all per~ 
sons still actiye on supervision and having com
pleted 24 months of supervision, with the favor
able termination group. Therefore, completion' of 
24 months on supervision· became equivalent to 
success. No information provided indicated the 
24-month period has a relationship to successful 
community adjustment. It is an arbitra~y figure, 
probably determined more by sample size needs ,. 
than by the social phenomena. 

Use of the violation index established con
formity as ~), measure of S1:.ccess. Probation and . . 
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parole embrace many complexities; they span 
human personality interacting with society. If 
the rate of subsequent law violations were a valid 
measure of these complex processes, controlled, 
scientific application of such an index would be 
essential for the development of" reliable infor
mation. With the application of the outcome rate, 

. several vai-i'ables came into play without sufficient 
control, interfering ileriously' with ·the credibility 
of the findings. 

During the random phase of research, with the 
technical violations 'excluded, the violation rates 
reported for the Minimum and J deal caseloads 
were 22.2 percent and for the Intensive caseload, 
20.0 . percent. This represented no significant 
difference.ll Including technical violations the 
violation rate for the Intensive group was 37.5 
percent, for the Minimltm group, 22.2 percent and 
Ideal group, 24.3 percent. Persons under super
vision at the time of this evaluation had been 
exposed to the possibility of unfavorable termi
nations for significantly different periods of time. 
'1'he project evaluation approach was supported 
with the statement, "It is believed that the first 
six to twelve months of supervision are generally 
the most critical in terms of violation rates." 
That appears a potentially hazardous assumption, 
esp~!cially since it is not tested in the project.12 

Tine first 6, or the first 12 months of super
vision might be the most critical in terms of 
violations but the use of a generalized assumption, 
without clearer statistical distinctions, to include 
ill th\~ computations persons with significantly 
differe'nt periods of time under supervision, and 
the failure to deal statistically with the violation 
potenti,als beyond a 12-month period for those. 
persons, causes a loss of confidence in the results 
of those computations. 

The various caseloads, during the random se
lections phase, were comparable initially in some 
respects such as age, p1-i01' record, and type of 
offense but significantly different in other areas, 
such as family crimin,ality, occupational skills, 
sex, and education. The implication here is that 
violation rates were compared across groups dis
similar in some characteristics which may have 
substantial impact upon community adjustment. 

11 Robison. loco cit., p .. 6-J 
11 For an assessment oC by-month violation rates during the first 

year of parole supervision in a heterogeneous parole population con ... 
cUlt l!nifonn ~aro/. Reports News/etter: Davis, California. ~attonal 

ounc.1 on Cr.me and Delinquency Research Center. Apr.l 1970. 
Pl>. 3-4.. • . 

13 Th.e reader is cautioned to take these. analyses cautiouslY. The 
co.mpnrlsons on outcome are based on a tota~ of 87 cases (lS from the 
m~~imSum group. 37 from the ideal, and 32 from the intensive). 

ee If The Decision Making Process" whieh foJlows. 

The existence of some of the differences has been 
acknowledged in report form but these differ
ences are described as unsystematic. In fact, if 
one scrutinizes the six variables in which the 
three case10ads differ significantly, four of them 
indicate· the intensive case10ads to be disadvan
taged and on only one is the minimum caseload 
prejudiced. 

Two important factors affecting violation rates 
were ea1'l11 terminations, representing success, 
and te1'1nination by Wa1'1'ant, representing fail
ure. Successful termination is usually the product 
of agency machinery, whereas unsuccessful termi
nation is likely the result of specific behavior on 
the part of individuals under supervision. Had 
the violation index been applied to groups with 
comparable percentages of favorable terminations 
(holding number of vio!ators constant), the ad
justed violation rates would have been 10.5 per
cent fOl- the Minimum group and 20.9 percent for 
the Ideal group compared to 37.5 percent for the 
Intensive group. Apparently, then, during the 
random phase the caseloads differed significantly 
on outcome, albeit not in the direction that might 
have been anticipated. 13 This difference devolves 
mainly from the fact that the various modes of 
supervision differed very sign.ificantly on number 
of cases terminated successfully as well as un
successfully. 

Termination by issuance of a warrant occurs 
most often from the commission of new offenses. 
The second most frequent cause is failure to meet 
the conditions of probation or parole. Since pro
bation officers differ significantly in recommenda
tions on judgments and the courts are influenced 
by officer recommendations, decisions concerning 
the issuance of warrants may be influenced by a 
variety of supervision philosophies.14 Deliberate 
effort to avoid identificatinn of particular officer 
styles in the research fostered loss of control 
over this potentially important variable. 

Early termination of supervision results largely 
from an officer's awareness and evaluation of an 
individual's community adjustment. Except in 
cases with special conditions, no criteria have 
been established for early termination so such 
actions depend largely upon the initiative of the 
individual officer. Two clients making similar 
adjustments might have had substantially differ
ent chances to be terminated from supervision 
early, particularly if one had close attention 
under Intensive supervision, and the other had 
little attention under Minimum supervision. 
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Again, inadequate accounting of an important 
variable raises serious questions about the re
liability of the violation index. 

'l'he final report,perhaps the most useful of 
the series, suggested that the high rate of tech
nical violations for perSOllS under Intensive super
vision probably resulted from officer awareness of 
activities. Further investigation might unearth 
some entirely different reasons. Consider at least 
another possibi1l+y. Traditionally in America, im
pOflition of authority is not assimilated easily, 
even by the essentially law-abiding. Understand
ing this, entertain the possibility that the higher 
number of technical violations for persons under 
Intensive supervision resulted as expressions of 
defiance in response to the frequent authoritative 
intrusions into their lives. Such a possibility ap
plies to all violations, not technical violations 
alone. 

Emile Durkheim, the 19th century SOCIOlogist, 
suo :gested that crime serves a social function. If 
tNs is so, perhaps by encouraging new violations 
our correctional processes have assured society 
of a criminal population. This might appear 
preposterous, but the efficiency with which our 
institutional programs have functioned in that 
direction remains. The IIrevolving door" jail treat
ment of skid row alcoholics intensifies rather 
tnan interrupts losses of self-respect. Such litre at
mQnt" has virtually guaranteed a supply of 
drunks for our city streets. Many persons are 
employed revolving the doors and, by offering 
objects for comparison, these inebriates have 
given many persons reason to feel better about 
themselves. 

The Decision-Making Process 

Probation officers make decisions affecting cli
ents and communities. A goal of the Sun Fran
cisco Proj ect was to examine the practice of 
officers making sentencing recommendations to 
the court. In JGhe Northern District of California, 
probation officers recommend criminal case dis
position and the courts tlfollow" these sugges
tions in about nine of 10 cases. 

The "decision game" describeil by Wilkinslu 
was used with 14 United States probation officers 
stationed in San Francisco. Five cases in which 
presentence reports had been prepared were ana
lyzed and classified under 24 subject headings. 

,. LeRlIe T, Wilkins. Social Devia"c.: Social Policy. Action and 
no.carct.. Englewood Cllfts. N.J,: Prentice Hnll. lUGS. pp. 2U4·304. 

,. Joseph D, Lohmnn. G. Albert Wahl. nnd Robert M. Cnrler. 
Dcc/sio'l Makino tlltd tlie Pro/,atio,. OOiccr. Berkeley: University of 
Cnlllol'nln, ;Tune 19GG, PIl. 7. 10, . 

The information was typed on 4" by 6" cards 
with a title on the lower edge, the cards being 
arranged in a binder for each case so that only 
the title showed. Each officer was asked to "con
duct" the presentence investigation .by seleding 
the information he wished to use. After I=ach 
selection the officer was asked if he could make 
a recommendation. The researcher encouraged 
an eady decision and recorded tlie selections and 
recommendations. After a decision was made the 
officer was asked to select three more cards and 
state whether he wanted to change his recom
mendation. 

On the average, these probation officers se
lected 4.7 cards prior to decision. Offense and 
Prio1' Record, were selected in every case. Six 
other categories, Psychological/Psychiat1'ic, De
fendant's Stc£tmnent, Defendant's Attitude, Em
ployment Histo1'y, Age, and Fal1tily History being 
selected more than half of the time,lO Decisions, 
therefore, were based on but few of the 24 factors 
contained in the presentence report and the ad
ditional information seldom changed recommen
dations. The researchers concluded that much of 
the information gathered in the investigatIon was 
not used in arriving at a recommendation. 

The research failed to recognize that the eight 
categories most. often chosen were likely to in
clude information which the investigators indi
cated was little used. For example, the three 
separate categories of drug nse, homosexuality, ; If 
and alcoholic involvement were chosen by the 
officers less than 20 percent of the time, but 
these are items which are usually found, if pre
sent, in the psychological/psychiatric section 
which was chosen in the 80 percent range. The 
FamUy Histm'y category, chosen more than half 
the time, could conceivably contain almost all of 
the pertinent data about the offender. Nearly 
one-third of the 24 item8 were selected in the less 
than 10 percent range but included are such facts .. 
as race, religion, and place of birth. While these 
may be important for identification, or for other 
reasons, it is hoped and expected that they would 
have little or no relevance to sentencing'. Thus 
even a casual inspection of the distribution of. 
the information items indicates that the sug
gestion that a small amount of information is 
used in decision making is misleading. 

There are other uses of the presentence report 
besides determination of the sentence barely ac
knowledged in the research reports. Presentence. 
reports may be used both as a 'guide for super-
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vision -and a basis for classification and treat
ment by institutions. For example, the Bureau 
of Prisons would perhaps find an evaluation of 
the individual's educational adjustment very sig
lJ.ificant in its attempts to develop a meaningful 
treatment program, although this item was rated, 
according to the study, at about the midpoint in 
decision making for sentencing. Obviously the 
importance of the data relates to the use to which 
it is to be put. While some.of the data collected 
and recorded by the probation officer may not 
have significant immediate use in sentencing, 
he is usu1J.lly in the best position to glean that 
information which may be of significance in the 
correctional process. 

Two -of the five cases were chosen as being 
clear-cut, one -leading to probation, the other to 
confinement. In thbse cases there was perfect 
agreement among aU 14 officers. The other three 
cases g~nerated a wide range of opinion. In case 
four, for example, five officers recommended im
prisonment, two probation, four split-sentence, 
.and two county jail terms. 17 Given the evidence 
that there is substantial agreement among pro
bation officers' recommendations and the actual 
sentence imposed, these data were interpreted as 
suggesting that 'disparity in sentencing, usually 
attributed to judges, may be influenced consider
ably by probation officers. 
. Because two of the cases were of the "open 

. and shut" variety, decisions using limited cate
gories of information were invited. To generalize 
about levels of information usage on the basis 
of five cases frl'm a universe of thousands is in
defensible; to do so when two of the five have 
been chosen to drive information usage down 
is worse. Further, officers were instructed to 
make decisions on as little information as possi
ble; this constraint being the opposite of work
ing conditions. 

Minimum documentation needed here is a 
separate tabulation of the number of factors con
sidered in cases really requiring a decision. Also, 
it is not wise to imply that because, on the aver
age, only a few factors are used in making most 
decisions no data beyond those are needed.18 

Rather, one is better advised .to look at the most 
demanding cases decision-wise and see what they 
require. This would mean looking at the top of 

17 Ibid., P. 14. The total Is less than 14, for one om~er who 
recognized his own work was exc1uded. 

,. Ibid., p. 16. 
1. Ibid., PP. 18-19. 
2. Ibid., p. 5. 
21 Ibid., p. 5. 

the range of factors. Here thnt number is 13, 
suggesting that the liefficiency level" may be 
rather high. 

The statem~nt, I' it appears certain 
that the data most significant (for decision) m;e 
the items of lllformation most often initially 
collected by probation officerI'! .. as well 
as being information which serves as the basis 
for presentence report recommendations,"lo is 
unrealistic. Those items initially collected depend 
on what is in the case folder at assignment. The 
referral sheet has the name, address,' offense, 
po&sible sentence, names of codefendants, custody 
status, sentencing judge, plea, date of plea, date 
of judgment, court officer's initials, ~l11d miscel
laneous comments. Sometimes thel;f,'l is an arrest 
record; often there is not. These items initially 
collected mostly seem to have little or no bearing 
on judgment. Also, because the fact gathering 
process is fairly routinized at referral, what an 
officer asks for first' or second may be more a 
matter of habit than anything else. The fact that 
"confinement status," though highly correlated 
with sentencf, is seldom asked for in the decision 
game setting suggests pitfalls inherent in this 
sort of analysis. 

While the authors of the San Francisco Pro
ject intimate that these findings document inef
ficiency in the presentence process, the data pre
sented hardly support a dogmatic stance. The 
relationship between playing at decision making 
and actually confronting problems in the field 
remains a mystery. For example, "Research Re
port Number Seven" notes that in the decision 
game officers Ii did not have to go into 
the field to verify' information such as employ
ment ."20 Apparent is the potential 
value of such verification, though, because official 
employment reports are notoriously misleading. 
That report also states " participants 
were allowed to 'gather' information or Iconduct' 
the presentence investigation in any way they 
desired ."!!1 As the report unfolds, how-' 
ever, it becomes apparent that the only latitude 
in the decision game was freedom to choose cards 
in any preferred order. 

What does one do when two pieces of in'foi-ma
tion conflict? What happens when the official 
version of the offense and the defendant's version 
are not reconcilable? There are no victims in the 
cards to be contacted and cryptic paper entries 
give few clues to their 'vel~acity_ Who judges the 
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"defendant's attitude"? Is he truly hostile or ter-
ribly frightened? . 

If the implications of this research are cortect, 
presentence investigations could be conducted by 

'case aides and computers at greatly reduced cost 
and with increased: efficiency. If that be true, 
though, what of tlue vital relationships~often 
established betwee~ probation officer and offender 
during the presentence process-that are difficult 
to establish afterward? What if efforts to get the 
offender moving in a. positive direction at the time 
when he seems susceptible to change are delayed? 
The "evidence" pr~lsented suggesting that pro
bation decision making is a simple mechanical 
process is less than overwhelming. It fails to 
account for the peJrsonal "chemistry" between 
client and officer, thl~ intuitive process that each 
officer uses to evalu8:te his cases, and the fitting 
of pieces together in understanding the offender. 

Impact of Supervision 

A valuable contribution to the San Francisco 
Proj ect has been provided by Arthur E. Elliot, 
then supervisor of social work students training 
at the San Francisco probation office. Mr. Elliot 
wIshed to sample the effects of the project from 
the clients' point of view. His work on supervi
sion impact was primarily intuitive and interpre
tive, but employed a systematic approach. 

The aims of the study included: 
1. Ascertaining the offender's view of proba

tion or parole. 
2. Determining the probation officer's concept 

of his role in supervision. 
3. Obtaining information about supervision 

from persons close to offenders. 
Standardized interviews were held in cases 

terminated successfully between September 1, 
1966, and June 1, 1967. The sample contained 
100 offenders, 71 of them probationers.22 

While attitudes and experiences of successful 
cases may differ from those of failures, other 
characteristics of the sample generally paralleled 
the project population. It should be noted, how
ever, that more than 40 percent of Mr. Elliot's 
sample had no prior record, a circumstance sug
gesting the group had fewer negative experiences 
with law enforcement than a general sample of 
offenders. An earlier report in the project series 

.. Joseph D. Lohman. G. Albert Wahl, Robert M. Carter, and 
Arthur E. Elliot, The Impact of Supervision: Officer and Offender 
A •• a •• fII.nt. Berkeley: University of California, September 1967, pp. 
7 & 10. . 

.. Ibid" p. 27. 

indicated that 26.6 percent of a sample of 500 had 
no prior records.23 

There are some highly suggestive findings in 
Mr. Elliot's work which may be of use to the 
probation officer. First, there was a high degree 
of consensus between offender and officer regard
ing offender problems ,and available pertinent re
sources. This would seem a good omen for a 
favorable counseling relationship. The study in
dicated, however, that seldom was there a long
range, well-developed plan of supervision. Coun
seling generally focused on specific assistance 
requested by the client and was, of course, limited 
by the time and skill of the officer. In addition, 
much time was spent in general contact which 
was of questionable use to the client. Perhaps 
these factors explain why only 10 percent of the 
offenders said probation officers contributed sig
nificantly to their supervision success. 

Of those who received Intensive treatment, not 
one named the probation officer as important in 
his adjustment. To the offenders the most impor
tant aspect of successful adj ustment was assist
ance from family or friends, followed by having 
a basically noncriminal orientation. Employment 
and emotional growth also received priority 
consideration. Fear' of further legal action was 
considered less important by the study group' in 
preventing further criminal, activity. 

The results were in close agreement with the 
probation officer's analysis of his own work. Here 
is a clue, it appears, to explain why llntensive su
pervision did not seem to reduce the rate of 
violation. Perhaps it is not the number of contacts 
but rather the quality of work that is vital. 

Despite pessimistic evaluations of the super
vision process, most offenders and tileir families 
agreed that positive changes occurred during 
supervision. However, 15 percent felt there were 
no changes while another 10 percent believed they 
had more problems than before. Some improve
ments were noted in the fields of emotional 
maturity, family relationships, and employment. 

Despite the low regard offenders voiced for 
their probation officers' contribution~ to their 
success, it is interesting to note that 60.percent 
of the clients rated supervision as "helpful." Some 
reported specifiC1 activity of the probation officer 
which was helpful while others saw the probation 
structure itself as ftssisting in their good adjust
ment . 

Among those who indicated they had not bene
fited from supervision there was a tende~cy to 
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claim competence to manage one's o,\vI). affairs 
and to see probation as interference. There was a 
general feeling that the shock of apprehel')sion 
and court appearances was a specific deterrent. 

Of particular interest to line officers is the 
relationship between the offender and the pro
bation officer. Many social caseworkers feel posi
tive relationships in corrections are difficult 01: 
impossible to attain because of the authoritarian 
setting. In this study more than two-thirds of the 
offenders had negative ideas about the probation 
officers prior to contact with the agency. Officers 
were assumed to be harsh, punitive, critical, 
moralistic, and enforcement minded. Sixty-seven 
of the 70 offenders (96 percent) with this view, 
however, changed their minds after actual con
tact with their supervising officers. Most offenders 
reported forming a satisfactory relationship. 

It is unfortunate that this part of the research 
was not extended to persons receiving minimum 
supervision. Views of the supervision experience 
from those persons compared to individuals re
ceiving other levels of attention might provide 

'clues to meaningful changes in the administra
tion of probation. Offendel:s are capable of in-· 
sights into correctional processes, and, by virtue 
of their experiences, can teach much with their 
observations and evaluations. 

A Theol'etical Fmmewol'k Needed 

Review of the San Francisco Project reveals 
that method and direction were sought after the 
research was initiated. In the final report it is 
suggested that the original design was too ambi
tious. The absence of a well-developed theoreti-

:14, T.O. Esselstyn, uThe Social System of Correctional Workers," 
C,,',1lO and Delinquency. April 1966. p. 117. 

., Items on which the alleged randomly assigned cases differed 
significantly by Bupervision level have been enumerated. Outcome 
factors on which they were significantly different include prior con .. 
victions, persons returned to federal custody as violators, time under 
supervision and monthly earnings under supervision. Any (or all) 
of these serves as nn alternate outcome index. The clear tendency 
here, too, is for the intensive cases to fnre poorly consistently. 

26 Paul W. Tappan, Crime, Justice and Correction. New York: 
M~~rJi,id~iII. 1960. p. 584. . 

!!8 Robert K. Merton. "Notes on Problem .. Finding in Sociology," 
Socialooy Today. New York: Basic Books Inc., 1959. p. IX. 

cal framework resulted in lack of orientation and 
loss of efficiency. 

There is yet no integrated theory of correc
tions.24 Lacking such, difficulty in evaluating 
correctional processes, including the proeess of 
probation and parole, continues. C01'l:ections em
braces many complexities, yet in the San Fran
cisco Project, a Telatively simple concept of 
conformity, never clearly defined, is the focal 
measure cf supervision outcome.2G 

The San Francisco Project found early inspira
tion from some provocative questions posed by 
the late sociologist and lawyer Paul Tappan, who 
asked, "What part of our probation caseloads 
could have done as well merely on a suspended 
sentence without any supervision ?"!!G He sug
gested the need for developing discriminating cri
teria for classifying offenders into categories: 
those who do not require probation, those who re
quire differing degrees of supervision, and those 
whe require highly professionalized services.27 

Robert K. Merton, a contemporary sociologist 
noted for having attained an unusu.al balance be
tween theory construction and empirical research, 
recalls that a 17th century columnist, John 
Aubrey, reported "Dr. Pell was wont to say that 
in the Solution of Questions, the Main Matter 
was the well-stating of them; which requires 
mother-witt and logic for let the ques
tion be but' well-stated, it will work almost of 
itself."!!S In responding to the questions posed 
by Professor Tappan, the San Francisco Project 
moved too rapidly fi'om speculation to attempted 
experim~ntation, and failed to state well the prob
lems to be solved. There was insufficient clarity 
in exploring doing "as well." No definition was 
given to the "requirements" which might be met 
through differing types and degrees of supervi
sion. In future probation research we must en
deavor to identify and state well the problems 
to be solved; this will require a good measure of 
mother wit and logic. 

Because of the importance of research, the Commission 
recommends that major criminal justice agencies-such as 
State court and correctional systems and big-city police de
partments-organize operational research as integral parts 
of their structures.-From The Challenge of C?'ime in a F?'ee 
Society (1967), p. x. 
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Use of Indigenous Nonprofessionals 
in Probation and Parole 

By DONALD W. BELESS, WILLIAM S. PILCHER, AND ELLEN Jo RYAN* 

PERHAPS the most significant development in 
corrections during the past decade has been 
the rapid expansion in the use of nonprofes~ 

sionals as agents of direct service. In large mea
sure, this has been an outgrowth of a long-stand
ing, severe shortage of professionally trained 
manpower and mounting disenchantment with 
some professional treatment models. There simply 
are not enough professionals to fill even a fraction 
of existing correctiDnal positions. And, even if 
there were, there is little evidence to support a 
belief that success rfl,tes (by whatever standards) 
would increase markedly, Numerous special re
search projects featuring intensive services pro
vided by highly trained professionals have failed 
to reveal consistently favorable results. 

Correctional work entails a wide variety -of 
tasks aimed toward rehabilitating a widely diver
sified group of people. While some of these tasks 
and some offenders cleady require professional 
competence to effect change, others do not. Indeed, 
it may weH be that certain tasks and certain 
kinds of offenders may be more effectively served 
by nonprofessionals working in tea,ms with pro
fessionals. 

It is this proposition which has been a focal 
point for a large active research project currently 
underway at the U.S. probation office in Chicago. 
This 'article presents a rationale for that study, 
and reports on over 2 years of work with offenders 
by nonprofessionals. 

Nonprofessionals and tlte Manpower Shortage 

Manpower needs in corrections have reached a 
critical stage in the last few years. In 1965, the 
President's Commission on Law Enforcement and 
Administration of Justice reported an immediate 
need to increase the correctional work force eight
fold. In actual numbers, probation and parole 
could have absorbed 20,000 additional workers in 

*Mr. Beless is research director of the Probation Officer
Case Aide Project conductell at the federal probation office 
in Chicago, sponsored by the Center for Studies in Criminal 
Justice of the University of Chicago Law School, and 
supported by the National Institute of Mental Health and 
the Federal Judicial Center. Mr. Pilcher is action director 
of the Project and Miss Ryan is research assistant. 

1965,1 Korn put the problem in a somewhat 
different perspective: "many of the present diffi
culties in corrections stem not so much from defi
ciencies in the numbers of personnel as from defi
ciencies in what the personnel are doing,"2 This is 
consistent with Loughery's view that 

... probation must get out of the country doctor era 
and into the age of the clinic. We can no longer waste 
the training of probation officers on inappropriate tasks. 
Weare less in need of extra probation officers than we 
are in need of a corp!? of auxiliary workers to sp,l'ead 
the effect of the officers we already have .... 3 

Cressey pointed out that subscribing to a theory 
of correctional rehabilitation which can be imple
mented only by highly educated professionals, 
while concurrently recognizing that there prob
ably never will be enough professionals, has led 
correctional workers into a welter of frustration. 
Instead, he recommended making 

... maximum use of the personnel actually available to' 
act as rehabilitatIon agents. There is no shortage of 
mature moral, average, fine, run-of-the-mill men and 
women' of the kind making up the majority of the 
personnel manning our factories, our businesses, and 
our prisons-men and women who have a high school 
education at most.4 

According to Sigurdson, expanding the role of 
the nonprofessional is the most realistic altern a-

, tive available to alleviate the correctional man
power shortage for s?veral reasons.5 There exists 
a large pool of untrained, unemployed, nonprofes
sionals who can be trained to perform significant 
reform roles under professional guidance. Eco
nomically, it would be efficient to use them because 
with the increase in automation, many people 
"leaving production occupations will be available 
for service of rehabilitating criminals,"s 

The history of the nonprofessionai in correc
tions goes back many years. Probation in the 
United States was begun in 1841 by volunteers 

1 ·'C.W. Phillips, HDeveloping Corr~ctionnl Manpower," Crimo and 
V.Knqll.ncy.15 (3), July 1969, pp. 415-419. 

2 R~R4 Korn, ulssues and Strategies ot. Implementation in ~he 
Uee of OffenderJ in Resoefnlizing Other Offendere," Offender. a. 
a Correctional ltlanpoUJcr Re8ource~ Report of a seminal' convened 
by the Joint Commis,;sion on Correctional Manpower and Training, 
June 1968. pp. 73-84. 

3 D.L. Loughery, Jr., ·'1nnovations in Ptobntion Manngement.~· 
Crime and Delinquenell, 15 (2), April 196~, pp, 247-258. 

"D.R. Cressey, "Theoretical FourH!ntions for Using Criminals in 
the Rehnbilitation of Criminals," I(ov I8sue., Vol. 2, 1965. PP. 
87-101. 

Ii R.R. Sigurdson, tlExpanding the Role of the Non .. professional," 
Crime and Delinquctlcy. 15 (a). July 1960. pp. 420-429. 

• See footnote 4. 
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subject matter. The laboratory assistant, the 
nurse's aide, the medical and dental assistant 
have all demonstrated their value to the profes
sions they serve. In recent years, social work has 
made much greater use of the nonprofessional. 
Farrar and Hemmy conducted a study using non~ 
professionals teamed with professionals to pro
vide many tangible services to a group of aged 
people,]t Cudaback studied case sharing between 
welfare service aides, formerly AFDC clients, and 
caseworkers in a large urban welfare depart
ment,12 :Perlmutter and Durham used teenagers 
to serve as "pals" to youngsters referred for social 
work service within the public school system of 
Champaign, Illinois,l a Cain and Epstein recruited 
a group of housewives who served as volunteer 
case aides in a state mental hospital to provide a 
one-to-one relationship for patients, helping them 
to reestablish interpersonal relationships and to 
make 're:alistic release plans.14 

of whom John Augustus, a Boston cobbler, was 
the first. Today, over 200 courts in the United 
States, most of them adult misdemeanor or juve
nile courts, are noW using part- or full-time 
volunteers to provide correctional services. Many 
of these volunteers are wen-educated, middle-class 
businessmen or professionals in other fields. 
Goddard and Jacobson described the volunteer as 
an unpaid worker who provides more or less reg
ular and continuing services.7 Much of the vol
unteer's usefulness stems from his kn6wledge of 
community resources and opportunity. Goddard 
and Jacobson found that jU'i~nile-court use of 

. volunteers in Eugene, Oregon, enabled the court 
to reduce the probation period. 

A protracted delinquent status through official court 
supervision re-enforces the concept of self as "delin
quent." The use of volunteers, who are not identified as 
court officials, allows the court to withdraw officially at 
nn earlier point, lessen the danger of re-enforcing the 
delinquent self-concept, and still meet the needs of the 
child.S 

The Indigenous Nonprofessional 

In the last 10 years, a movement to recruit 
auxilial:y personnel from within the ranks or at 
least from the same social c!ass as the population 
served has gained increasing strength, Such 
persons, often designated as indigenous parapro
fessionals, are being used in a variety of social 
services including corrections. While related to 
volunteer programs and similarly addressed to 
manpower shortages, the rationale for the indige
nouS paraprofessional in corrections differs some

t 
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j 

[1 
1 
1 
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I 
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Lee described the use of citizen volunteers from 
all walks of life in the circuit court juvenile de
partment of Eugene, Oregon.o They befriended 
youngsters with the implicit goal of enhancing 
performance in school, employment, family, and 
peer relationships. At present, the State of Oregon 
Division of Corrections is conducting an operation 
entitled "Project Most." Professional probation 
and parole officers have been involved in training 
nonprofessionals to work in teams with profes
sionals. A few former offenders have been em
ployed, and the staff reports a high degree of 
optimism about the impact the nonprofessionals 
will have upon the Oregon correctional system.

10 

Tlte Nonprofessional in Other Professions 

Other professions have been well-served by 
the nonprofessional. Presently, career lines are 
emerging for them in all the maj or service fields. 
In public school education, the teacher's aide 
performs many of the routine organizational 
and administrative functions, leaving the highly 
trained teacher with more time to concentrate on 

what from that of the volunteer, 
Most professional corrections workers agree \' 

that a large segment of their clientele are, by 
virtue of their norms, values, and life styles, alien~ ! 
ated from the main stream of society. Frequently, .. 1 
these clients are referred to as hard-to-reach, 
unmotivated, mistrustful, and resentful of author- f 

ity, There exists, in other words, a marked socicl 1 
distance between many middle-class professional I'l. 
corrections workers and a large segment of their . t 
lower-class clientele. II 

, J. Goddard and G.D. Jacobson, "Volunteer 'Services In a Juve
nne Court," Cri",. and DcIinQuellClI, 13 (2), April 1967, pp. 337-M3. 

• See !ootnoV! 7. • R.J. Lee, "Volunteer Case Aide ProgTam," Cri",e> and Dclin· 
qutn<clI,14 (4), Uctober 1968, pp. 331-335. _. 

10 Oth~r noteworthy progr,!-mH using 'Iolunteel"8 are being con· 
du~ted In iloyal Oak, Mlchl" .. n; Denver, Colorado ilprings, and 
Doulder, Colorado. • 

\1 M. Farrar and M.L. Jiemmy, "U,e ot No~~j,rof""slpnal Staff 
iii Wurk with the Aged," Social WorT,: 8 (3). JulY 19G~ pp. 44·60.. 

,. D. Cudaback, "Case Shllring In til.,. AFDC l'rogtan:· .. Irhe Use 
o! Wel!are Servlc. Aides," Socia! Work, 14. (3), J"Iy' 1969, pp. 

0.·99. 13 F. Perlmutter and D. Durhal1l, "U.hllr Tftn·aliers to Supp\e-
ment Casework SQviee," Soc .. al Work,· 10 iZ), -,\pril iIIi.,· pp. 41..\6. 

"L.P. Cain and D.W, Epstein, "The Utilization sf Housewives 
~,i8i~:i:.er Case Aid~," Social CaBework, 411 (5)., May 1961, 

Such social distance and concomitant lack of I I.· ... 

rapport, while not categorically itrtpossible ~o 
overcome in time, characteristically' inhibit the 
development of a wlilrking relationship betw~en Ii 
client and" professional to the '))Oint of client non- ! 
engagement ift the rehabilitative proceSs. MOT~- f 
over, social distance by definition discourages I 
client identification with the professional and .1 
often makes it difficult for the professional to t 
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serve as an effective role model Th . d' worke I ' e m Igenous 
, r, converse y, has often experienced situa-

tIons, and. problems similar to those that beset 
certam clIents, The result may be t f " in dev I ' grea er aClhty 

• C opmg productive relationships with th 
clIents. ese 

Current interracial tensions in cert . , 't' . am areas of 
m~Jor Cl les pomt out the need for experimentin 
WIth nonprofessionals recruited from h g , th' gro11ps av 
mg e ~IC or racial affinity with certain ~ffe -
po~ulatIOns. A communication gap resultin ~,~~ 
SOCIal a,nd cultural distance between midd~-class 
profeSSIOnals of any race and th I minor,i~y ~roup clients is a growin: p~::r;~a~s 
rehablhtatIon services. Also differenc" . n 
composition between staff member eS m r~Clal 
agencies and their clientele pose ~a:~c~:~~~!IOnal 

~rosser note~, that indigenous persons brinmsto 
th,elr staff pOSItions unique qualities' an affi g. 
WIth lower class life the folk 'd 'f mty 
slum th b'l' , WIS om 0 the urban 

, e a Ilty to communicate with d b 
cepted by the ethnic poor He sa th an e ac-

, dent worker as "a b . d b t w e local :t:esi-l' t 1'1 ge e ween the lower-class 
~ ~e~ anddthe ,middle-class professional worker "lli 

Ie an Rlessman described the i d' ' 
worker as follows: n Igenous 

He is a peer of the client and h ground, language ethnic .. s ares a common back-
inte,rests , . , he ,"belon lI

ongl!,-, s~rl~ ~nd group of 
he IS "one of us II The gSt he IS a sIgmficant other II 
significantly rel~ted to s t e offf th~ nonprofessional is 
matches the client's,10 IS e echveness, because it 

Grosser found that indi eno 
the community's att't d g us ,,:,orkers assess 

, 1 U es and predIct lower-class 
v~ews more accurately than middle-class rof 
slOnals, but he also found the beliefs of 'h' P, d~s
enous I IS m Ig
t th group c oser to those of professionals than 
o Th~se of the ~o~munity which they served,l7 

are wh~::: ~a~orlt! of corrections professionals 
and 't I vmg m comfortable circumstances 

qUI e we I educated, However, in metropolitan 
~r~as a large proportion of the offender population 

e ~n~s to lower socioeconomic groups and a 
;~orlty are nonwhite, Cultural and valu~ system 

1 eren~es between the professional and offender 
groups Impede understanding. 

16 C.F, Grosser "Local R 

~I~s~~~fi~~~h0'l~i) ,1.1~~~~r~9:~~t:~5ii3:m::;atgITen~~~weS~cfJti~~~ 
New Y k and F, Rlessman TI I d' 

11 Se~~ : t N~tional Institute of La'bor Edllcnf'U8 NOII'lJToIClJBiollaL 
,. J E 00 no e 15. uca lon, 1964, pp. 44·48 

gram • • d Gordon, "Project Cause th F d ' 
cal'. ~RlI~~lOlo~'}.n:~ rJ:Plissfo;s ss! Sub.pero!':sl';;:~1 ~~!i~~~~'~YA ::..r.. 
10 . Riessman, uThc :H-) : .J2k ~Pl~ 1965, pp. 27.32: per Therapy Principle," Social Work 
Rehab.i'ta ~ man and D.R, Cressey "D'ff . ' ologV lixij{n of Drug Addicts'" The' .:i,rentl.al Association and the 

, (2), September 1963; pp. 129.142.CTlcan JOUT1Ial 01 Soc"-

fe~rdon suggested the manner in which' nonpro
onals from the same milieu as the d' d 

taged client might b Isa van
professionals: e more successful than 

The indigenous leader ' . , 
the, suspicious and distru~tful cormtmcat~ ,mstantly to 
obhge, in a way thst m <: len, avoldmg noblesse 
cannot do when dealing ~~K dI?Idgle-tc1ass pr?fessionals 
youths who see the middl lisa ec ed, hostIle, anomic 
par~ of the s-ystem against;hf\ aIfe~cy wOl;ker as a 
Indigenous persomlel who" f e I~ fightmg , , , , 
ca,n. form an extrcmely ft!pef. ( thb 7hent's languagc" 
mIlIeu of the client and thee ~.jYe fl~ge between the 
can make important cont 'b ,I leu 0 he agency; they 
in contacting the c1ient~1 t ut~ns to thde c!lunseling team 
them through their a 0 e serve , In maintaining 
tic~larly effective in f~iloCY conta?~s, ~nd may be par-

lt~elr home, community an"'rIugn \thl 
• 'bltAh tJ:e c1i~nts in 

I~ely to be able to re' ort . e .Jo , , clIen,t IS more 
hiS couns(1ling contacti to con~md~mg dIfficultIes, after 
he }s to the profcssion~l int~~? Igentous worker, than 
ethiC of mutual coo t' lewcr oward whom the 
h,c affirm the succeiscrof I~h and cou~tesy l'equires that 
tmued problems,lS e counselmg and deny con-

Tile Ex-Offei'1de)' as a Correctional WorkeJ' 

A lo&,ical extension of using the l'nd' 
parapr f ' I" Igenous f' 0 eSSlOna m corrections is use of the 
;{c~:\offe1der, Drawing upon the experience of 

o lCS ~onymous, Synanon, and other self
hel~ groups, It appears that those who have 
perlenced and overcome a problem ha~e . ex-
cap~~ity to ~elp others with similar pro~e::,q~: 
addItIOn, eVIdence exists Whl'ch . d' t " I " , mIca es that 
~o e re;ersal IS a key method in rehabilitation 

o certam offenders, Riessman characterized this 
Phenlomdenon as the helper'therapy principle and 
conc u ed 

.. , perhaps; then, social w k' t 
. devise ways of creating TIl~~e h \ ratefy 

ought to be to 
e~act, to find ways t t e pe~s: Or, to be more 
dtspensers of help thu ransform, ?'cclpllmts of help into 
structure the situation :0 lhv:rsm,g. their roles, and to 
placed in roles requiring th a .r~ClPlents of help will be e glVmg of asslstance,10 

,Cr.essey advocated using criminals to f 
Cl'lmm 1 H t' reorm a s, e a tl'lbut,ed the success of self-hel 
programs, p 

, , . to the fact that such p . to perform the role of ref~lf!rams requlre the l'eformee 
g;ain experience in the role ~hil~~\hs, enabling hi!f1 to 
tlfied. as desirable, The most ff t' e group h~s Iden
exertmg group pressure on m e cc ~ve !1lechamsm fo1' 
g~oups so organized that crimi~~fsels w!lld

be foun~ !n 
With non-criminals for th are m uced to Jom 
crimin!ll~. A group in whi:h ~~i~?sel ~ ~~angi~g other 
non-crlmmals to chan " ma . Joms With some 
effective in changing ~~i~r~I!ynAl B ;sBpr~bablY most 
change criminal B cri . I A ,no ; In order to 
the values of the e:ntkr;I·lmnal·nal musbt ne~essari1y share " mem ers,-o 

Cressey's principle has been implemented in 
number of action research programs, Among th: 
most notable is J D Grant's <IN C 

I 
' . ew areers De-

ve opment Organization," 
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Probation Officer-Case Aide Project at Chicago 

Recently the Chicago-based Probation Officer
Case Aide (POCA) action research project has 
experimented with the use of indigenous nonpro
fessionals in federal probation and parole. 21 A re
focused, I-year continuation study is scheduled to 
terminate Octobe~' 1, 1972. A major goal of the 
project was an examination of the effects of using 
part-time indigenous paraprofessionals-a por
tion of whom were ex-offenders themselves-as 
assistants to probation officers. While primary in
terest centered on the effects of the experimental 
service on client outcomes, attempts were also to 
be made to assess changes in the probation officer 
assistants (POA's). Areas of specific interest 
concerning the POA's were degree of job satis
faction, quality of performance, and changes in 
career aspirations, beliefs and attitudes. Another 
project goal was exploration of the kinds of tasks 
indigenous nonprofessionals al'e best equipped to 
manage, and those areas best left to professional 
staff officers. 
. The Subject Sample.-Subject selection criteria 
were l';tructul'ed so that offenders served by the 
project would be representative of a hard-core 
conventional criminal group from the lower-socio
economic class,!!!! the kind of client who has a high 
rate of recidivism, and who could benefit most 
from intensive casework services. Many more 
minority group members fall into this criminal 
group than into white collar criminal and rack
eteer groups. Accordingly, eligibility was restric
ted to certain offense categories: postal theft . ' mterstate auto theft, interstate shipment theft, 
narcotics violr..tions, forgery, counterfeiting, and 
bank robbery. Subjects included only male proba
tioners, parolees, and persons on mandatory 
release who were at least 21 years old and resi
dents of Chicago. Selection was limited to black 
Americans and white Americans. 

Eligible subjects were picked up by the project 
as they entered probation, parole, or mandatory 
release supervision. By a process of random as
signment, a total of 161 offellders served as ex
perimental subjects, and 141 offenders formed a 
control group receiving normal supervision ser
vice from probation staff officers. 

The Pl'obation Office?' Assistant.-Each subject 

:~ A finnl, rcs~nrch Teport wlJl be nvnilablv sQmetime early in ln72. 
F ". DctCl'm'natron oC socinl class Was based on HoJlingshend's 1'100 

actor Indc;>; of Social l'oMtion, IDG5. Yale Slation. Now Hnven 
Can!! .. IU57 (mimeo"rl\ph~d! cop)'l'iI:ht by author). This instrument 
prO\Jo,des n ntpnns of al'rlVJng- ,at. .n roul!h but useful classification 
or socIal 1>o,,,llol1 through categor,za!lon of an individual's cduca. 
tlonnl nOlI IIo,!ullll'ional level. • 

in the experimental unit was assigned to a POA. 
Altogether, 53 POA's were employed by the POCA 
Proje!~t. Two professionally trained probation 
staff officers each supervised 20 POA's. While 
POA's prr.vided direct correctional services, the 
supervisors retained legal responsibility for all 
subjects assigned to POA's, 

Applicants for the position of POA were 
recruited primarily from neighb'orhoods having 
high proportions ·of project-offender clients. The 
majority of applicants came to the project via 
recommendations of probation staff officers, refer
rals from local social service agencies, and self
referrals p~'ompted by word of mouth. Because 
recruitment never presented any serious prob
lems, the project staff was always able to maintain 
a rather sizeable ·waiting list of applicants. 
Occasional difficulty in recruiting white applicants 
was alleviated by preparation of a recruiting 
leaflet which described the project and POA 
position, and gave a telephone number. The leaflet 
was distributed widely among service agencies 
and offices of the State employment service. 

The actual selection of POA's was perhaps the 
most critical point. In a program ~imed 'at re
orienting offenders to an acceptable and construc
tive role in society, the staff sought persons with 
basic integrity whom both clients and offenders 
could trust. The project staff tried to select those 
applicants who, according to professional judg
ment, possessed personal characteristics con
sidered essential for successful participation in 
the helping process. Few; POA's below the age of 
25 were selected; younger applicants did not seem 
to possess a sufficient degree of maturity. POA's 
were recruited f~'om the same socioeconomic level 
as experimental SUbjects. Because facilitating 
communication is often the key to the pI'oblem 
of establishing a mutually satisfactory relation
ship between worker and client, it seemed likely 
that communication between subject and POA 
could be enhanced if they shared a common socio
economic base. 

POA selection was limited to white Americans 
and black Americans, with POA matched to 
subject by race. The assumption was made that, 
at least in the lower socioeconomic class from 
which both subjects and POA's were dravln, 
there is less social and cultural distance arnong 
members within each racial group, than between 
the two groups. Since a primary object of the 
POCA Proje.ct was to reduce. 'social distanGe 
between correctional worker and recipient of 
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correctional serVices,' matching along the dimen
sion of race was essential. One' potential problem 
with this policy was that it might appear dis
criminatory to the casual observer. However, 
matched assignments were made on the basis of 
diagnostic considerations, not discrimination. 
Matches were also made along other dimensions 
considered relevant. For example, rehabilitated 
alcoholics and drug users were paired with sub
jects afflicted with these problems. 

'Both POA and subject groups were . also re
stricted to men only. Because women constitute 
less than 10 percent of the client population 
served by the probation office in Chicago, with the 
small numbers of subjects potentially eligible, 
matcl}ing would have proved difficult. 

Applicants for the position of POA were 
interviewed by a selection committee composed 
of the action director and training consultant. 
Each wrote a brief interview summary and made 
an independent rating on a 5-point overall evalu
ation scale ranging from very high to very low:28 

~ Among the characteristics considered were level 
of motivation, degree of empathy, capacity for 
relationship, emotional stability, maturity, per
ceptiveness, and sensitivity. It is' interesting to 
note that of 12 applicants receiving the highest, 
rating and accepted for assignment of cases, all 
were black. Completion of high school was the 
median level of POA education, with nearly half 
the group having some college credits. While there 
were no minimum educational requirements for 
POA's, it was apparent that those applicants with 
more education tended to fair better in the overall 
selection process. . 

Orientati()n.-After being interviewed, appli
cants attended an orientation program which 
consisted of four evening meetings spread over 
a 2-week period. Each session lasted approxi
mately 21;2 hours. The men were iutroduced to 
the purposes, policies, and procedures of the pro
bation office, and the envisioned role of the POA 
was discussed extensively. 

Care was taken throughout orientation to avoid 
emphasizing status distinctions between probation 
office!' and POA. In order that the POA not per
ceive himself as a second-class provider of ser
vices, orientation stressed the fact that quality 
services required a high level of team work. The 
utilization of POA's was presented to the trainees 
from a positive perspective. Staff shared with 

.. W!llJe It WBlI recognized that Buch judgments were highly 
SUbiehctlVe. there WllS a high degree of agreement between judges 
Oil t e Ind~pendent ratings. 

them the conviction that utilization of POA's was 
based on a belief they have much to contribute to 
the rehabilitation of offenders, rather than simply 
because there is a manpower shortage. POA's 
were made aware of the staff's hope 'that their 
contributions in correctional services would result 
in significant new career lines, as has been the 
case in other fields such as medicine ~nd education, 
In short, the project staff was careful to minimize 
the possibility of dealing with POA's in a conde
scending fashion, emphasizing rather the cooper
ative aspects of the POA-probation officer rela
tionship. 

The expectations of (Jrientation were not great. 
The project staff planned for the essential learn
ing to take place during inservice individual and 
group supervision meetings. Project staff mem
bers had been advis~d in earlier exploratory 
contacts with other agencies using indigenous 
nonprofessionals to avoid the dangers of extended, 
formal training programs. Too much formal 
programming at the outset presents the possibility 
of intimidating or boring the trainees, and fur
thermore, may "bleed out" the very qualities 
which make indigenous workers valuable. 

'.rhe POA Role.-All POA's worked on a part
time basis and were paid according to the number 
of cases supervised, three being the maximum 
POA caseload. POA's varied in their general 
approach to the role of change agent. Some ap
peared quite proficient at counseling. A larger 
group were more skilled in providing concrete 
services either directly 01' through referrals to 
appropriate resources. Examples of tasks handled 
include: assistance with securing adequate hous
ing and welfare benefits, referral for medical and 
mental health services, and help with locating em
ployment and training. A few POA's functioned 
primarily as surveillants. 

The project staff members found that a sizeable 
number of POA's were able to estabHsh a positive 
working relationship with their clients. Their 
ability to empathize and simply listen proved an 
obvious benefit to the clients. With few exceptions, 
clients were rl;!ceptive to POA supervision even 
though it meant more contacts with the probation 
office than is ordinarily the case under regular' 
supervision. In particular, the staff members were 

'impl'essed with the response of black clients 
(representing approximately 72 percent of the 
experimental caseload) to black POA's. The level 
of mutual rapport and client identification ap
peared to be unusually high. One veteran recipient 
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of correctional services commented after meeting 
his lavishly dressed and heavily bearded POA for 
the first time: "Well, I see the Federal Probation 
System is finally hiring some good men 1/1 

For the most part, the proj ect staff was pleased 
with the performance of the POA's. Motivation 
was generally high, and they demonstrated the 
ability to form relationships with clients, helping 
them with a variety of problems. Undoubtedly, 
POA's themselves benefitted from their roles. A 
number of the men found solutions to some of 
their own problems while working with problems 
of others. One man, a black nonoffender with a 
history of alcoholism, was appointed chief coun
selor and director of a program for alcoholic 
recovery of employees sponsored by the U.S. Post 
Office in Chicago. Another man, a white former 
offender and barber by trade, joined the POCA 
Project and began attending classes at a local 
junior college. He was later admitted to a major 
university in the criminal justice program and 
was hired by the State of Illinois Departmelt& of 
Correcti.ons as an adult parole officer. Another 
man, a black former offender, after serving as a 
POA, obtained employment with the Illinois De
partment of Corrections as a youth supervisor. 

POA's were also active participants at profes
sional meetings. At the 1970 National Institute 
on Crime and Delinquency held in Chicago, two 
POA's participated on panels (Ol.rl workshops. 
Other POA's have discussed their work with pro
bation officers at training sessions at the Federal 
Probation Service Training Center in Chicago. A 
number of trips were arranged for POA's at the 
expense of the POCA Project to visit federal 
penal and correctional institutions. In all situa
tions where POA's had succeeded in advancing 
in correctional career lines, they have maintain<!,d 
that their achil.wements were directly t:elated to 
their participation in the POCA Project. 

Some Tentative Conclusio1ls 

While final conclusions about many aspects of 
the POCA project must await the final report, 
a fe\y tentative conclusions may be drawn at this 
time. First, the experience gained confirms the 
operational feasibility of employing indigenous 
nonprofessionals as case aides in the Federal Pro
bation Service. Nonprofessionals, including minor
ity group members and selected ex-offenders from 

:u C. Terwilliger, "The Non .. proressional in Correetion,'; Crime 
.. nd DclinQuenc!I. 12 (3), July 1966. pp. 277·285. 

•• See footnote 15. 

the local community, were found to be interested, 
available, and able to work well under profes
sional supervision. Second, there is mounting 
evidence that indigenous .nonprofessionals can 
provide a productive and effective service to pro
fessional probation officers. The POA's were fre
quently able to intervene in cases where probation 
staff officers might have encountered problems. 

The use of nonprofessionals is not intended in 
any way to denigrate the role of professionals or 
the professionalization of corrections, which is 
essential if there is to be any hope of success in 
meeting the complexities of rehabilitating offend
ers. Rather, the intent is to point out a p'ossible 
solution to one of the serious problems often con
fronting correctional workers. With clients differ
ing markedly from professional workers in cul
tural and social values, a wider use of indigenous 
workers seems indicated. Terwilliger recom
mended that professionals 4<devise and welcome 
experimentation in working with nonprofessionals 
and be guide~ simply by what works."!!4 Grosser 
saw "the learned objectivity of the professional 
worker plUJ3 the heightened perception of the non
p . .'ofessional worker" as the "ideal combination of 
qualities !"~u 

The development of a paraprofessional position 
also presents a means of increasing the number 
of Blacks urgently needed in probation work. Al
though approximately 36 percent of the offend
ers supervised by the Chicago Office are black, 
the . percentage of Blacks was twice as large in 
the POCA Project sample due to the nature of 
the selection criteria. The higher proportion of 
Blacks resulted primarily from limiting the pro
ject sample to Chicago residents whereas the office 
services clients for the entire 18 counties of the 
Northern District of Illinois. 

The paraprofessional position in corrections 
could serve as an entry point to a career line for 
Blacks and members of other minority groups 
with potential advancement to professional status 
contingent upon good performance, additional 
training, and achievemEmt'of an academic degree. 
Further exploration in the use of indigenous non
professionals in probation a~id parole work is 
necessary; however, the Project has clearly dem
onstrated . that benefit can accrue to society 
through effective utilization and inclusion of the 
poor, theaIienated, and' others cut off from nor
mal participation in the "main'Stream" of Ameri
can life . 
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College as a Parole Plan 
By MELVIN L. MURPHY AND MARIBETH MURPHY, PH.D'" 

I N ONE EVENING we att.ended two parties, one 
the celebration of 'the end of parole, and the 
other the first birthday party a 40-year-old 

man, ever had. Each, in itself, was exceedingly 
meaningful; to us, these events symbolized the 
potential of a program of parole based upon col
lege attendance. 

Four years earlier, the concept of college as 
a parole plan hud grown out of getting acquainted 
with the staff and leaders among the imnates at 
the California Correctional Institution at Teha
chapi, California. Superintendent G. P. Lloyd, 
with his typical forward vision, had made possible 
the on-site participation of Professor Murphy's 
class of social welfare students from San Diego 
State College. These students and the inmates 
shared in group discussions. It became obvious 
that the goals and aspirations of students and 
inmates were more alike than different. That is, 
with one major exception: The students could 
look forward to the ki~d of life work which would 
be emotionally and intellectually satisfying and 
financially rewarding. The inmates could look for
ward to parole and probable employment, the 
satisfactions and rewards of which would be 
markedly less because they would be destined to 
the kinds of jobs available to 'luneducated" men 
with prison records. 

Some of these men had been imprisoned as a 
result of acting out their frustration over inability 
to make productive use of their high intellectual 
capacity. They could look forward to more of the 
same frustration and anger. Those in touch with 
prisons know this is a prime factor in the high 
recidivism rate of capable men. . 

After the students' 196'6 session at Tehachapi, 
Professor Murphy's dream took sub s tan c e. 
Through the cooperation of the State Board of Pa
role, the San Diego State College administration, 
and the staff at the Tehachapi institution, with the 
full encouragement of Mr.' Lloyd, the first man 
was paroled with the understanding that he would 
attend college. From the start this was no easy 

·Mr. Murphy is assistant professor at the San Diego 
State College Graduate School of Social Work. Dr. MUrphy 
(his wife) is a guidance consultant for the Santee School 
District (Calif.); consultant for San Diego County Head
start; and teacher at the University of California, San 
Diego Extension. 

route for Ken: His release came 2 weeks too late 
for him to enroll in the fall semester, and he had 
to face the problems of earning his living until 
the next semester. At age 26, Ken started college 
as a freshm'an in February 1967. His parole period 
ended in November 1969. He is now in his junior 
year and has maintained approximately a 2.5 
grade point average, and has been productively 
employed and active as a leader in social causes. 

Ken, and the 21 who, followed him, have proved 
that this could be a tremendous forward step in 
the rehabilitation program of the correctional in
stitutions. 

Soci.allmplications 

In a period of international awareness of the 
problems of deprived peoples, and especially in 
the Unite'd States where it has been possible to 
develop opportunities for these groups, there 
has been consideration of the potential intellectual 
capabilities of these peoples. Educational pro- , 
grams have been developed from the elementary 
grades through college for the culturally deprived, 
gifted students. Society must also concern itself 
with another deprived minority, the parolees and 
prison inmates whose educational opportunities 
were prematurely curtailed. 

There is a high recidivism rate among parolees 
, in spite of the facts that: (1) The parolee has 
served the length sentence deemed necessary after 
careful study by the parole board and is ready 
for the next step; (2) the intent of parole is con
tinuation of the rehabilitation program; and (3) 
the parole agent is in a supervisory role with the 
goal of providing the supportive service necessary 
for the parolee to make a successful readjustment 
to society. 

It would appear that in some way either the 
rehabilitation program or the parole criteria are 
not filling the need and might be modified. 

If an assumption is made that the parole board's 
criteria for the inmate's readiness for parole, 
based upon his record of progress in the institu
tion, is an accurate assessment, then it would seem 
that the parole situation is not providing the 
needed factors for rehabilitation. 

The current parole plan assigns a parole agent 
to help with job placement and counseling, if in-
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dicated, give assistance in finding adequate hous
ing, a.nd in some cases to provide a minimal 
financial loan. The high recidivism rate seems to 
indicate that for some parolees this plan is not 
adequat.e. 

If one assumes that rehabilitation for parolees 
should include (a) developing the potential of the 
individual and (b) providing training for living 
in a new situation, then educational intervention 
becomes an essential consideration. 

Many of these individuals are academically ca
pable, but unqualified for college by previous poor 
grades, lack of finances, or cultural and social 
inertia in their early lives. Prison educational ser
vices both permit and encourage this group to 
achieve a high school education. With only a few 
exceptions, as first instituted. at San Quentin 
where a limited number of college courses have 
been made available in the institution, and through 
correspondence courses, there has been no oppor
tunity for an inmate to educate himself beyond the 
high school level. It has been nearly impossible 
for an ex-convict, even released, to gain a college 
education, without which his productive life is 
limited to manual or, at best, technical employ
ment. 

This can be changed. Paul Cossette, di8trict 
administrator of the Parole and Community Ser
vices Division, San Diego, concluded in a SepteIu
bel' 1969 paper describing the educational pro
gram: "We have a start. College as a Parole Plan 
can be a meaningful statewide resource to help 
people reconstruct their lives into worthwhile pro
ductive experiellCes." 

S. A. Whiteside, regional p8;role administrator, 
sent the article with this memorandum to Dr. H. 
J. Hastings, supervisor of education for the Cali
fornia Department of Corrections: 

Since 1967, by reason of a three-way cooperative 
effort-San Diego State College, California Correctional 
Institution at Tehachapi, and Parole and Community 
Service Division, San Diego-we have instituted a 
program known as College as a Parole Plan. 

Our experience to date would indicate this may prove 
to be an CJtceUent program for a. select group of stu
dents. Mr. Cossette has indicated step-by-step as to how 
this can be initiated . . . • 

On October 14t 1969, Dr. Hastings sent a memo
randum to all superintendents of education in 
California's Department of Corrections: 

I concur with Mr. Whiteside that this may prove to 
be an excellent pl,'ogram for a select group of inmates 
and feel that San Diego State College, the California 
Correctional Institution at Tehachapi, and the Parole 
and Comlnunlty Services Division, San Diego, are to be 
commended for the development of this forward-looking 
program. 

Thus, the dream became actuality and was 
given official sanction. 

The College Plan 

The first step for an inmate interested in the 
college program upon parole, if he has completed 
high 'school, is to discuss his interest with one of 
the institution's educational counselors. If the plan 
seems feasible and in accordance with the inmate's 
ability, and if the counselor believes the individual 
is sincere, according to Mr. Cossette's outline; the 
counselor will 

• . . direct the inmate to communicate directly with 
Professor Melvin Murphy, School of Social Work San 
Diego State College, either by letter or by personal con. 
tact . . • • If, after contacting the inmate, Professor 
Murphy believes the inmate is qualified and capable of 
entering' college, he will advise tho inmate to direct a 
letter . . . to the Educational Opportunities Program, 
San Diego State College • . . , 

The responsibility for deciding whether a per~ 
son is "qualified and capable" is hardly a comfort~ 
able one. How does one assess intangibles: moti~ 
vation, emotional stamina, resourcefulness, ability 
to maintain the necessary better-than-average 
conduct? There is no proved method; each must 
be screened as an individual human being,' on the 
basis of personal interviews and letters of recom
mendation, in terms of his own unique strengths 
and weaknesses. 

There are tests to assess ability: the American 
College Test (ACT), the College Aptitude Test 
(CQT), and the Writing Competency Test. Then 
comes the "admissions ordeal" which every stu
dent must go through, followed by the wait for 
notice of admission from the college-and the wait 
for the granting of parole. 

With admission to college, the parolee receives 
an identification card. From this time on, he fol
lows the established student program. In addition, 
he must inform the Community Services and Pa
role Division of the State Department of Correc
tions of his date of release, the fact that his parole 
plan includes college, when he will arrive in San 
Diego, and by what means., He must report to his 
parole agent within 24 hours. 

Each parolee must arrange for his own arrival 
in San Diego. If h~ arrives in advance of the 
semester's start, he must house and support him
self until he can be on campus. If he arrives 
within appropriate time, he can go directly into 
campus dormitory housing. If tnarried, or if he 
has a family locally, he can live with his family. 
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Fillancial Arrallgements 

Since no parolee to date has been financially 
self-sufficientl and it is not likely that any will be, 
living expenses have been a major problem. In the 
first place, the imprisonment itself has removed 
the man from financial responsibility. In actuality, 
few prison inmates have a history of financial 
responsibility, and this becomes an area of dif
ficulty from the beginning for most. 

Arrangements have been made for most pa
rolees to work on campus under the work~study 
program of the Educational Opportunities Pro
gram. The money earned is disbursed through the 
Financial Aids Office. The parolee must assume 
responsibility for making arrangements for his 
own allocation, and is expected to set up an ac
count at any of the banks within walking distance 
of the campus. Usually he is ('walked through" 
this process by a parolee who has preceded him 
on campus, and who also helps him through the 
registration procedure, including the payment of 
fees and registration for a..minimum of 12 units. 

Each month the parolee-student must be re
sponsible for submitting his work-study time card, 
and for reporting to get his pay. check. At the 
end of each semester he must reapply for financial 
aid and work out a budget for the coming 
semester. 

TlJe Parolee's Student Res!.;r,~ sibilities 

Parolees melt into the educational institution 
program with less difficulty than they adapt to 
unregulated living patterns. They are students, 
friendly and participating with other students, 
and must attend their classes and meet the course 
requirements. Some have difficulty with certain 
classes and must seek tut.oring. All must learn the 
study habits so necessary for successful achieve~ 
ment. 

The first semester is a period of contrast-the 
joy of freedom and the adventures of rediscover
ing the "world outside" with recreation and com
panionship and social life, contrasted with the 
frustration of coping with unfamiliar academic 
jargon, ~emembering the content of daily lectures, 
and overcoming test panic at exam time. 

The financial stress of the first semester exceeds 
the parolee-student's expectations: movies, con .. 
certs, dates, and social activities are all freely 
available-and a strain on his meager budget. 
Transportation _becomes a problem; most try to 
find "wheels" of their own: a bike, motorcycle, 

or old car. Even the commodities in the local 
supermarket, or the articles available in the over
stocked drug stores, or the stereos and tape decks, 
provide a temptation which a newly released 
parolee finds almost irresistible. All of these in
terests, and many more, keep crowding into the 
study time. 

The first semester is an ordeal; yet of the total 
group who have chosen and been selected for this 
plan of parole, all but one have "made it"-J?.nd 
that one, despite his high intelligence, was not as 
motivated toward college as were we who selected 
him. He dropped out before the end of the first 
week of classes, but hBS had three-and-a-half suc
cessful years "on the ~utside." 

The parolees' orientation group is a means of 
keeping contact with each other, a place for shar
ing problems and concerns, and hopefully for 
finding solutions. In addition to the parolee-stu
dents, Professor and Mrs. Murphy and Dr. Gwen 
Onstead of the San Diego State College Counsel
ing Department have served as regular facilitator
participants. When special problems arise, such 
as summer employment or legal questions, re
source people are invited to discuss the situation. 

At the end of the school yeO,1' a major problem 
for discussion, in addition to 6mployment a~'ld 

summer classes, is the problem of housing after 
the dormitories close in June. 

Administrative Assi.c;tants 

During the 1969·70 school year an innovation 
under the work-study program provided for the 
employment of two administrative assistants to 
Professor Murphy. These two parolee-students 
serve a liaison function, handling correspondence 
with inmat.e applicants, seeing that all necessary 
forms are received, meeting parolees upon arrival 
in town, arranging for the firat meal and for 
housing, "walking" the newcomer through regis
tration, Financial Aids, banking procedures, and 
seeing that he gets to the first parolee orientation 
meeting. In addition, they act in a supportive 
ro}(~ during the early adjustment period. seeing 
that Pl'oblems are communicated to the proper 
person-program administrator, parole agent, 
counseling office, the profe~sor, social worker, etc. 

Current Status of tile Program 

After 3112 academic years, 41 people have par
ticipated in the San Diego State College program. 
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Two students have completed their period of pa
role and are now free citizens continuing their 
education. No paroles have been completely vio
lated, although two men have returned for brief 
(45-day) periods iollowing temporary ;lifficulty. 

Twenty-three are pursuing studies at San Diego 
State College; of the other 18, all but two 
completed at least one full year of college, and all 
are "making it" as citizens in the community. 

Among the employment responsibilities held by 
parolee-students are: 

• Research assistant in a federally funded ed
ucational grant; 

• Community organization agent for the Ed
ucational Op},lortunities Program; 

• Recruiter of trainees for Philco-Ford Job 
Development Department; 

• Associate Director of New Careers; 
• Assistant Manager for five men's clothing 

s~ores. 

If we measure the efficacy of the' program in
terms of the recidivism rate-the California State 
Department of Corrections sets the percent ~f 
returnees at 80 percent in the first year-we 
would consider the program a success. 

If we consider the cost ·of maintaining a man 
in prison for a ~lear ($3,200) compared to main
taining a man in college on this minimal financial 
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basis ($2,600), we would consider the program a 
success. 

If we consider the feasibility of college as a 
:parole plan for those who are, intellectually capa
ble and motivated toward college, we would con
sider these 41 men to have at least substantiated 
the feasibility. We cannot, however, overlook a 
possible "halo" effect related to the newness of 
the venture. . 

We believe that a major consideration of the 
program's effectiveness must also be the level of 
productivity attained in society over a period of 
years by parolees who attend college compared to 
those who .do not. This must be dealt with at a 
future date., 

Meanwhile, last week, we . . . 
· . . sang "Happy Birthday" to a tall., hand

some black man and danced till dawn at his first 
real birthday party. 

· . . went to a swimming party and buffet sup
per in celebration of the end or a family man's 
parole. 

· .. heard a man say in despair, "Let me stay 
with you for 3 days-I'm afraid I'll louse up if 
I'm alone." 

· .. rejoiced because one of "01.11' fellows" who 
had to go back for a brief time would be out in 
time for the fall semester. 

~~~~,------------------------

Improved Parole Decision-1\1aking 
By GEORGE J. REED AND WILLIAM E. AMOS* 

'FEDERAL PAROLE STATUTES, as interpreted by 
the Federal Courts over a period of many 

- years, make it plain that parole is a matter 
of "grace" and not of "right." The courts thus 
halve indica.ted that parole is left to the informed 
discretion of the parole board. 1 It is therefore 
imperative that parole board decisions, with the 
broad discretion granted under the statutes, be 
arrived at by quasi-judicial bodies who are fully 
informed. 

In that parole boards are a multidisciplined 
body, it is important that our goals be better de
fined and our definitions of terms clarified. 
Further, channels of clearer communication and 
dialogue between parole decision-makers who 
actually confer and deliberate before arriving at 
a majority opinion of the board need developing. 
These common objectives in parole have made a 
great deal of progress during the past 15 years. 

, In 1958 the Advisory Council on Parole of the 
National Council on Crime and Delinquency began 
the preparation of a set of guides' for parole se
lection. The final, draft represented the best 
thinking of the leading parole authorities of the 
Nation and was published in 1963 as Guides for 
Parole Selection. This' project was followed in 
1963 by a program of National Parole Institutes 
cosponsored by the Association of Paroling Au
thorities, the United States Board of ,Parole, the 
National Council on Crime and Delinqu.ency, and 
the Probation and Parole Inter-state' Compact 
Administrators Association for the Council of 
State Governments. The institutes were funded 
during the fiscal year largely from a grant by the 
President's Committee on Juvenile and Youth 
Crime and then by the National Institute of 
Mental Health at which time probation officials 
were inciuded. . 

As an adjunct of the Institutes, tpe Uniform 
Parole Report organization within the National 
Council on Crime and Delinquency was developed 
in 1966. The goals of the Parole Institutes and 
the Uniform reporting methods developed were 
the development and improvement in board 

*George J. Reed is chairman of the United States 
Board of Parole and William E. Amos is a member of 
the Board. 

members' ability to make parole decisions. To 
date, more than a dozen National Parole Institutes 
have been conducted, and all 50 states and the 
Federal Government actively participate in the 
Uniform Parole Reports program. 

In 1970 the United States Board of Parole, in 
cooperation with the Uniform Parole Reports 
section, developGd an application and applied to 
the Law Enforcement Assistance Administration 
for a grant to develop and demonstrate a model 
pro!!edure for making use of the state and federal 
experience in the parole decision-making process. 
This information development program will be 
built upon the Uniform Parole Reports system 
and augmented by data concerning Federal of
fenders. 

7'he Project 

A grant of more than $500,000 covering a 3-
year study was granted by the Law Enforcement 
Assistance Administration in July of 1970 to the 
National Council on Crime and Delinquency. The 
project is being directed by Dr. Donald M. Gott
fredson, director, Research Center, National 
Council on Crime and Delinquency, in Davis, Cali
fornia. His codirector is Professor Leslie Wilkins 
of the State University of New York at Albany. 
They have recruited an outstanding research staff. 

In addition to the United States Board of 
Parole, three groups are advisory to the project. 

1. The National Advisory Committee of the 
National Probation and Parole Institutes. This 
group has representation from the United States 
Board of Parole, the Parole Council of the 
National Council on Crime and Delinquency, the 
Association of Paroling Authorities, the Inter
state Probation and Parole Compact Adminis
trators Associati(lTI, and the Administrative Office 
of the United States Courts. 

2. The Research Committee of the United 
States Board of Parole. This committee consists 
of the chairman of the Board and two members. 
It provides an advisory function particularly fo
cused upon parole policy and administration and 

1 HI/Bcr v. Reed, 31 BF. 2d 225 (C.A.D.C. 1963): C6rliorari denied 
sub nom.: Thomps"" v. Unitcd Stat ••• No. 29416 (C.A.5), decided 
6-15·70: U.S. v. Frederick. 405 F. 2d 129 (C.A.3. 196B): Brest v. 
Cicc""e. 371 F. 2d 9B1 (C.A.B. 1967): Walker v. Tal/lor. 338 F. 2d 
945 (C.A.10. 1964). ' ' 
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offers an opportunity for collaborative work addi
tional to that involving the entire Board. 

3. A Scientific Advisory Group, comprised of 
outstanding professional persons nominated by 
the Law Enforcement Assistance Administration, 
the United States Board of Parole, and the Uni
form Parole Reports section. This committee pro
vides an advisory service especially focused upon 
the scientific aspects of the program. 

The primarY goals of this study are to improve 
parole decision-making to the end that (a) the 
Board will release from prison inmates who have 
arrived at the psychologically right period of 
maturation to be able to make a satisfactory com
munity adjustment under parole supervision and 
that (b) the Board will better protect society by 
continuing to provide institutionalized treatment 
for the inmate who is not yet ready even under 
supervision to provide self-direction in an open 
society. 

Other goals include (1) definition of paroling 
decision objectives, alternatives, and information 
needs; (2) measurement of relationships between 
offender information and parole objectives; (3) 
development and testing of "experience tables"; 
(4) development and demonstration of procedures 
for t"apid retrieval of relevant objective informa
tion; and (5) assessment of the utility of the 
procedures developed. 

This project is unique because for the first . ' time, it provides the ability, through the miracle 
of modern computers, to update the old parole 
prediction tables data with current sociological 
factors relevant to our rapidly changing culture 
of 1971. The "base expectancy scores" stored in 
the master computer in Palo Alto, California, 
will be availabJe tCi the Federal Board of Parole 
almost jmmediab:ly by an on~line computer ter
minal located in the Board's Washington office. 
Thus, live Federal cases in the experimental 
group will have this added scientific data available 
to Board members prior to voting on a particular 
cuse. 

It should be emphasized that the "base expect
accy score" is only ~n added tool to assist the 
Board members in the decision-making process. 
The Board member continues to be guided by 
statntory requirements for parole and his own 
professi(mal experience in the parole decision
making process. 

Another first in this project that no other 
research program has been able to achieve is case 
by ca~e followup over a 5-year period. The 

Federal Bureau of Investigation has agreed to 
furnish the Federal Parole Board and the project 
a Record of Arrest form that will inform the 
Board exactly what has happened to every parolee 
in the study for a period of 5 years after release 
on parole. 

Objectives 

The specific objectives for the project, and the 
methods to be used to achieve them, may be sum
marized as follows: 

1. Define, through a series of meetings between 
research staff of the National Council on Crime 
and Delinquency and the United States Board of 
Parole, decision objectives, available alternatives 
and constraints, information presumed relevant, 
and decision consequences to be included within 
tbe scope of the study. 

2. Collect the necessary offender data and then 
measure the relationships among offender attri
butes, decision outcomes, and decision conse
quences. This includes the development and vali
dation of base expectancy "experience tables.') It 
includes the study of all methods of prison release, 
rather than only of parole, in order to 'permit 
examination of the major decision alternatives 
which are discretionary to the Board and the 
consequences to the major forms of prison release 
(parole, mandatory release, and discharge). 

3. Develop and demonstrate procedures for 
rapid retrieval of both numerical data and case 
history abstract information pertinent to individ
ual case decisions. This includes the development 
and demonstration of models and assessment of 
their probable utility. Provision of such a system 
for retrieval of this information for all parole de~ 
cisions in the Federal system, however, would be 
beyond the scope I)f the project. 

4. Develop procedures for assessing the degree 
to which the information provided by the models 
is utilized in individual case decisions imd also 
for assessing the consequences of the use of the 
model versus its nO~lUse" An aspect of the latter 
study is the estimated cost 'and utility of full use 
of the models for all parole decisions. 
. 5. Develop monitoring or ,jpoiicy contr91" pro

cedures to advise the Board, periodically and on 
short notice, concerning general trends in their 
decision-making, significant deviations in trends, 
deviations from established policy, and simulated 
consequences to policy modifica'tions which might 
be considered by the Board. .. 

6. Develo!? program for the dissemination of 
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the information gained to parole authorities 
throughout the ,United States. This program has 
two asperts: national meetings for parole officials 
and a publication describing the project after 
completion. During both the second and third 
years of the project, representatives of each of 
the 55 parole systems in the United States (those 
responsible for parole of adults from prison) 
will be invited to a 2- to 3~day seminar for full 
discussion and demonstration of the program. 
The first of these conferences was held in Wash
ington, D.C., June 23 to 25, 1971. Representatives 
of approximately 40 state paroling authorities 
attended, as well as officials of the various Federal 
agencies and departments. The 3-day conference 
included a general orientation session, various 
small group workshops concerning the decision
making process, and a demonstration of the com
puter system that has been installed in the offices 
of the United states Board of Parole. A number 
of suggestions were offered by various partici
pants for improving the project's design. Most of 

, them have been accepted. 

Concluding Comments 

Since the program is essentially a research and 
development effort aimed at improvement of 
practically useful objective ir'!formation for parole 
decision-making, the major ,evaluation methods 
to be employed will be those intended to guide 
the project as it proceeds. Thus, procedures will 
be devised for assessment of the decision-making 

tools developed by the "users" of the tools, that 
.is, the parole decision~makers themselves. At each 
stage in the development of a specific procedure) 
arrangements will be made for critique and com
puter feedback to the project staff concerning 
the utility of the proposed tool. This will allow 
early correction of obvious errors and miscalcu
lations in the original design. 

Still, the "proof of the pudding" is to be found 
in the actual use of the tools developed. Since the 
information will be presented by means of a com
puter terminal, the opportunity exists for a 
complete record of aU use of the information by 
the Board. If possible, such a record will be pre
pared automatically by means of a subroutine to 
each program used. That is, certain analyses will 
be called for by the Board, a record of these wiII 
be kept, and the project staff will analyze these 
analyses to determine the extent of use of the 
system. 

It is hoped that the project will contl'ib).lte to 
the study of rational decision-making in the 
criminal justice system, to knowledge of the 
ofi'ender and of the impact of criminal justice 
operations on his subsequent behavior, to a meth
odology concerning improvement of information 
for decisions, especially parole experience tables, 
and to the study of parole as a method of releas
ing inmates from prison when they are ready for 
community living under adequate parole super
vision. 

I T SEEMS especially important that research and experimentation 
should be undertaken to develop improved information for use 

in making parole decisions and to discover better ways of presenting 
that information. There should be a flow of information on the per
formance in the community of offenders previously released, so that 
parole officials will know who succeeded and who failed to adopt 
law abiding ways.-THE PRESIDENT'S COMMISSION ON LAW ENFORCE
MENT AND ADMINISTRATION OF JUSTICJi) ~:.. :: he Challenge of C1'ime 
in a F1"ee Societ'!J, 1967. 
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Volunt~ers and Professionals: A Team 
in the Correctional Process 

By IRA M. SCHWARTZ 

Dit'ector of Volunteet· Set'vices, Hennepin County Department of COU1·t Services, Minneapolis 

THE USE of volunteers in the field of correc
tions is no longer an issue to be debated by 
professionals. Today, citizen volunteers are 

being recruited and trained to provide direct and 
indirect services to offenders in increasingly 
greater numbers and are serving in many correc
tions agencies throughout the country. 

Despite this widespread acceptance, it appears 
that the field of corrections is not completely 
benefitting from the contributions that can be 
made by this valuable resource. In their efforts to 
cope with the potential "dangers and threats" in 
using volunteers, professionals have narrowly de
fined the role of the corrections volunteer and 
have placed undue restrictions on the functions 

, they are allowed to perform. 
The recent experiences of the Hennepin County 

Department of Court Services in Minneapolis in
dicate that volunteers are capable of assuming 
a great deal of responsibility and, in many instan
~es, can be taught to provide essentially the same 
services to offenders as those provided by paid 
professional staff. This article describes how vol
unteers are being utilized within .the Department 
of Court Services and suggests a new and more 
substantive role for the corrections volunteer and, 
hopefully, will encourage professionals to take 
more effective advantage of this valuable resource. 

Role of the V olzmteel'" A Brief Review 

The need for more staff, more resources, and 
greater community understanding paved the way 
for the use of the volunteer in corrections. How
ever, as with most other program innovations, 
the involvement of the community in improving 
the correctional process generated much anxiety. 
The most important problem centered around the 
need to define the role of the volunteer while, at 
the same time, preserving the role and importance 
of the paid profp'!sional. A related problem is the 

1 Ivan H. Soheier nnd Leroy P. Goter. Ulling Volunteer. in. Court 
SetUllpH: A ltfcntun.l for Vol,wtf'Cf' Probation PrOgram8. Washington, 
D.C.: U.S. Government Printing Office. 1969. p. 7. See niso Keith J. 
Leenhouts. "Royal ORk's Experience With Pl'otessionnls and Vo)un .. 
l('el,'t'l' in Pt'obntion/' I·~EDEf.A14 PHORATlUN, December 1970, pp~ 45 .. 51. 

~ Joint Commission on Correctional Manpower and TJ'ninjnJt~ A Tilnc 
to <'lot. Wnshinf.\(un. D.C.: Sower. Printinf.l Company, 1969. p. 22. 

traditional skepticism and suspicion toward any 
new concept or program on the. part of correc
tions agencies. 

These problems led to the development of a 
narrow definition of the role of the corrections 
volunteer and have hindered professionals from 
taking full advantage of this resource. Corrections 
literature explicitly reveals that no volunteers are 
seen as providing "professional" services. The role 
of the volunteer is limited to that of complement
ing 01' supplementing the work of the professional 
staff.! Usually the volunteer has been seen as one 
who simply relieves the professional of routin.e, 
nonprofessional tasks so that the professional's 
time can be freed to devote his attention to where 
it is needed most. This implies that the service' 
which all volunteers provide to offenders is in 
some way different from that which is made avail
able by professional staff. It means that. the ser
vices of all volunteers are of a lesser quality than 
those which could be delivered by a paid profes
sional and that all volunteers are lacking in their 
knowledge of helping skills. 

The experiences of the Hennepin County 
Department of Court Services in the use of vol
unteers indicate that the distinction between 
many of the services provided offendel:s by volun
teers compared with those provided by paid 
professionals, who in most instances lacked 
advanced academic training themselves, is more 
imagined than rea1.!! This is not to say that the 
volunteer is a replacement for professional staff. 
On the contrary, the role of the paid professional 
becomes even more important because it is he who 
must harness this valuable resource, provide ade
quate training and supervision, and assign respon
sibilities in wa~rs which will yield the greatest 
benefits. 

The Hennepin County Volunteer PJ'OgJ'a'~l 
Within approximately a 2-year period, Court 

Services volunteers have proved to be a vital part 
of the agency's overall service delivery system. 
There are now more than 325 Court Services 
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volunteers who provide a variety of direct and 
indirect services to adult and juvenile offenders 
of all ages. The program has proved to be so 
successful that the use of volunteers has become 
a focal point for ongoing planning within the 
Department. 

As has been the case with other agencies which 
use volunteers, it was discovered that the average 
person who gives of his time to help others 
possesses many of the qualities which are desired 
in professional staff. The typical volunteer is a 
sensitive and concerned person who has demon
strated maturity in his ability to solve his own 
problems and iu adjusting to society. He is able 
to relate well to others and, primarily in an intu
itive way, implements basic social work principles 
and values whi<:h are important in the establish
ment of any helping relationship. Many volunteers 
would better be referred to as "unpaid staff" be
cause they have the credentials and experience 
which would qualify them for employment as paid 
staff. Also, the nverage volunteer appears to'have 
been somewhat frustrated by his awareness of 
society's ills (particularly in the area of juvenile 
delinquency and adult crime) and desires to be
come involved in implementing change, but 
he lacks the opportunity to participate and 
contribute. 

Equally important, the Department lea~ned 
that volunteers will not become discouraged and 
drop out of the program if made to feel that they 
are sincerely needed and are provided with an 
experience that is intrinsically rewarding, sllch 
as that of helping another human being, Court 
Services volunteers are told during a screening' 
interview that they will be expected to serve for 
at least a 12-month period and that they will be 
expected to see a probationer at least once a week. 
Less than 5 pel'cent of all Court Services volun
teers have dropped out during their first year and 
over 85 percent of those who have completed a 
full year of service have continued in the program. 

The use of 'newspaper ads and other "mass 
media" techniqles have been an effective means 
for the recruitment of volunteer staff. The vast 
majority of citizens who respond to these recruit
ment efforts are of the same quality as those 
whom an agen~y would seek out on a selective 
basis. Those who respond and who appear to be 
unsuitable are few in number. If they do apply, 
howevel', they tend to screen themselves out at 
the time of fne application interview or are 

·screened out during the interview by a profes
'sional staff person, 

The initial efforts of the Department in utiliz
ing volunteers were limited to assigning them to 
work on a one-to-one basis with offenders. The 
volunteers worked under the general supervision 
of probation staff and assisted in implementing 
treatment goals. More often than not, once a vol
unteer was assigned to a case; he was the only 
agency person who saw the probationer. 

Working on a one-to-one basis, the volunteers 
demonstrated a remarkable ability in helping 
offenders and in assuming a high level of respon
sibility. An example of a typical performance is 
reflected in the case of Audrey M, : 

Audrey M., a 27-year-old married woman with no 
prior criminal record, appeared in Municipal Court on 
Jun!l 8, 1970, for shoplifting. She pleaded guilty til the 
charges and was referred to the probation department 
for a presentence investigation. 

The police report indicated that she made no 
attempt to hide the fact that she was shoplifting and 
stated that it appeared as if "she wanted to get 
caught." Also, she had more than enough money in her 
possession to pay for the articles she had taken. 

An interview with the probation officer revealed that 
Audrey was married to u truck driver and that they 
had recentiy purchased a: neW home in the suburbs., 
Her husband made an IIdequate living and there were no 
apparent financial problems. It was learned,' however, 
that Mr. M.'s work demanded that he be absent from 
the home an average of 6 days a week. Also, Audrey 
had three children who were all under the age of, five. 
She appeared to be a nervous and anxious person and 
was concerned whether her husband really loved her. 
She stated that if he loved her as much as he said he 
did, he would not be away from the home so often. 

She was also worried about her adequacy as a mother 
and wondered if she was providing appropriate care 
for her children. Audrey was not the kind of person 
who made friends easily and she kept to herself, As a 
result, she knew none of her neighbors and felt they 
"really didn't carf! much about her." 

Recognizing that Audrey needed a great deai of 
• support and help in understanding her problems, 
and because she needed someone who could act as 
a mother figure and provide her with feedback 
regarding the quality ot' care she was giving to 
her children, the probation officer assigned her to 
a volunteer. The volunteer selected was a middle
aged married woman who had the time to devote 
to a case. She had experience in rearing five 
children of her own, with whom she felt she had 
developed meaningful relationships. She was not 
only a sensitive mother, but a warm, likeable per
son with whom an adult female could freely trust 
and relate. 

After discussing Audrey's problems and needs 
with the probation officer and learning the treat
ment goals to be accomplished,. the volunteer 
visited regularly with Audrey JlUd was supportive 
in helping her realize that she was doing a good 
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job in rearing her children. Audrey was also 
assisted in meeting some of her neighbors whom 
she eventually found to be quite accepting and 
friendly. She is now off probation and will prob
ably never be seen· again in criminal court, 

Another case: 
David, a 14-year-old boy with no previous court 

record, stole an automobile and became uncontrollable. 
His parents were divorced after a long period of con
flict. David was noticeably affected by this experience 
and felt that his acting out and delinquent behavior 
would somehow bring nis parents back together. 

David was assigned a volunteer because it was be
lieved he needed a great deal of attention, m:;l'e atien
tion than a probation officer with a caseload of 5tl 
could give him. Most important, however, he needed 
someone who could help him recognize the meaning of 
his behavior and learn to cope with the iamily crisis 
situation. 'David believed he was inadequate as a per
son-a "bad" boy- because he equated coming from a 
broken home with failure. 

The volunteer chosen for David was a young 
man who was skillful in establishing relationships 
with adolescents and was easy to talk with. As a 
youth, he had experienced similar problems as 
David in that he, too, had a stressful home life 
that eventually ended in divorce. He was inter
ested in the same kinds of activities as was David 
and was able to help David recognize and work 
through his problems. Since being assigned a vol
unteer, David has ceased his delinquent activities 
and is making significant progress toward think
ing of himself as a worthwhile person and an 
important member of our society. 

In another instance: 
,Wayne, an 18-year-old black youth who had been 

known to juvenile authorities and had been on proba
tion previously, appeared in District Court for auto 
theft. He pleaded guilty to the charge and was given 
a sentence of 3 years' probation. 

A white female probation officer was assigned to work 
with Wayne. The probation officer found him to be 
extremely hostile toward whites and difficult to com
municate with. It was suspected that he had been 
involved in militant activities and that, as a result of 
his hostility and hatred, would not respond to the pro
bation officer's efforts to help. It was also discovered 
that Wayne was easily led by his peer group and that 
they had a decidedly negative influence upon him. 

The probation officer consulted with her super-
visor and decided to assign Wayne to a black 
volunteer, The volunteer selected was a young 
adult male who had experience in relating to and 
working with youth. He was particularly sensitive 
to the needs and feelings of youth like Wayne and 
appeared capable of dealing constructively with 
this type of behavior. 

The volunteer was assigned only 5 months ago 
and already there are signs that progress has been 
made. He has established a close working rela~ 
tiomlhip with Wayne and has aided him in being 

receptive to help. Wayne's hostility has. ·clearly 
diminished and he is now being encouraged to 
return to school and complete his high school 
education, since he had dropped out of school his 
senior year. In addition, the volunteer is helping 
Wayne relinquish his ties with his present peer 
group and establish new friends that will prove 
to be more positive. 

The skills that volunteers demonstrated in 
working on a one-to-one basis helped Court 
Services staff realize that many volunteers could 
be called upon to provide essentially the ;;ame 
services as those which could be delivEr-ed by 
agency professionals. This process G~imulated 
staff to develop new functions to be performed 
by volunteers and to take more effective advantage 
of this resource. It was quickly realized that there 
were few functions for' which volunteer staff 
could not be recruited and trained to perform. 

For example, probation officers in the juvenile 
division seemed to be experiencing difficulties in 
obtaining foster homes for teenagers. The wel~ 
fare agencies reported that most people who ap
plied to be foster parents desired to have infants 
or young children in their homes and did not want 
to .take care of teenagers. This "service void" led 
the Court Services volunteer prpgram to initiate 
efforts designed to recruit volunteer foster 
parents. The agency had no funds available with 
which to pay those serving a3 foster parents and, 
consequently, expected applicants who were suit
able to be able to accept a teenager at any time of 
the day or night, to keep them for either a short 
ot long period of time, and to absorb the costs 
themselves (except for medical, dental, and emer
gency clothing costs). 

Twelve couples responded to the initial recruit
ment effort, and today there are 30 volunteer 
foster homes providing shelter and treatment care 
for delinquent children in Hennepin County. More 
than 50 children were placed in these homes dur
ing their first 6 months in existence. Most of the 
children who were placed had run away from 
their own homes, b1,lt only two chHdren have run 
away from volunteer foster homes. 

Volunteers in the Department of Court Services 
also serve as juvenile marriage counselors, adult 
marriage counselors, tutors, therapy group lead
ers, activity group leaders, face sheet interview~ 
ers, supervisors of parent-child visitation in cus· 
tody cases, and as assistant volunteer coordinators 
who are responsible for the recruitment, screen
ing, and training of other volunteers. Approxi-
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mately 20 volunteers are serving in an advisory 
board capacity. These volunteers are assisting the 
Department in implementing a federal project to 
develop training materials specifically designed to 
teach corrections volunteers to provide more effec
tive direct services to offenders. The advisory 
hoard memhers are helping staff in identifying 
the training needs for corrections volunteers, the 
goals for training, and are outlining the general 
content of the materials. Upon completion of the 
project, the training materials-both audio visual 
and written-will be made available for duplica
tion to other court and corrections agencies 
throughout the countl'Y. 

Volunteer Pl'ogram Techniques 

Successful volunteer programs do not develop 
in a haphazard way. An appropriate blend of 
planning, organizing, implementing, and evalua
tion are of crucial importance. 

Other guidelines which appear to be helpful in 
insuring success in the use of volUlJ.teers are the 
following: 

1. Be sincere in wanting to use volunteers and 
realize that they are competent and have many 
natural skills that can be utilized in forming a 
helping relationship. 

2. Screen nll volunteers in an effort to assess 
the geneml level at which a volunteer can best 
function and to determine the skills, experiences, 
interests, problem solving ability, and attitudes 
they bring to the situation. ' 

3. Provide them with the confidence they need 
to be helpful by helping them to recognize the 
skills they already have and by helping them gain 
the knowledge and skill they need to have a posi
tive impact on other human beings. ' 

4. Do not get i'hung up" on the reeling that 
volunteers must possess college degrees or other 
symbols signifying their accomplishments in order 
to be qualified to help. Everyone has something 
to contribute. One's education in the social ser~ 
vices may simply enrich the qualities that he 
already has. Some of the best Court Services vol. 
unteer staff are people who have not completed 
their high school education. However, they have 
had many experiences and have developed a fund 
of knowledge that cannot be duplicated by formal 
education. Also, the use of ex-offenders and 
former clients has proved to be a highly success
ful experience and they should not be overlooked 
as a source of volunteer personnel. 

5. Provide adequate training and other oppor-

tunities for volunteers so that they may increase 
and improve their skills. Volunteers are inter
ested in upgrading their ability to provide direct 
services to clients and are eager to learn. 

6. Be certain that volunteers receive effective 
SUpervision. The gu.idance, expertise, ~md support 
that volunteers need from professionals are of 
utmost importance. 

7. Insofar as possible, try to ,imatch" the skills 
and capabilities of tht1 volunteer with the needs 
and treatment goals of the client. 

8. Treat vohmteers th~~ same as you would staff 
because that is exactly what they are. Often the 
main difference between volunteers andprofes
sionals is that the volunteers are not paid. 

9. Show appreciation for the efforts of volun
teers and do not hesitate to point out the contri
butions they make. 

10. Recognize that the role of the professional 
broadens and becomes even more important as 
volunteers are utilized. The needs of volunteers 
make it mandatory that professionals develop 
skills in such areas as teaching, supervision, 
management, program planning, and coordination. 

11. Secure the involvement and commitment of 
professional staff in all aspects of volunteer pro
gram planning and implementation. Professional 
staff need and want to be included in the recruit
ment, screening, training, placement, inseryice 
training, and ongoing planning of the volunteer 
program and can serve as a built-in pool of re
sources from which to draw upon. 

Summary 

The experiences of the Hennepin County De
partment of Court Services indicate that many 
volunteers are capable of providing essentially 
the' same services to offenders as those which 
would normally be made available' by professional 
staff. This means that many volunteers, with ap
propriate training and supervision, can serve as 
a IIsubstitute" for the professional and should no 
longer be viewed in the context of .simply aug
menting or complementing the work of agency 
staff.. 

By utilizing volunteers in this capacity, the 
field of corrections will take more effective advan
tage of this vast resource, will do much toward 
reducing the current shortage'of correctional man
power, will significantly increase the quality of 
services being provided, and will promote greater 
community understanding and support. Also, the 
professionals will be called upon to perf<lrm roles 
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that are likely to make better use of their talents. 
Indeed, as it was recently stated by Dr. Ivan 

Scheier: ' 
the problem of modern volunteerism differs 

crucially from the problem of early volunteerism in 

a Ivnll H. Scheler, "The ProCesslonnl and the Volunteer in Probn
tlon: Perspectives On nn Emer$dng ReJationshlp'" FEDERAl. .PaODATfON. 
June 1970, PP. 12-1R. 

corrections, for it becomes an issue ,)f relntion'shifl btl
tween volunteer and paid professional, a problem ot 
defining optimum roles for each in a productive part
nership.:! 

It is this type of relationship that will combat 
discouragement and hopelessness within correc
tions and will move the correctional system in the 
dh:ection of , reaching its goals. 
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Civil Disabilities: The Forgotten Punishme.nt 
By NEIL P. COHEN AND DEAN HILL RIVKIN* 

T
HE CONDITIONS in the Nation's prisons, long 
a dormant aJ.'ea of active !Jocial concern, 
have recently come under sharp public cen

sure and penetrating legal scrutiny. As the result 
of this increased interest, correctional officials 
have brought about some progressive reforms 
which have kindled the ancient hope that the 
recidivism rate will decline, Unfortunately, those 
who harbor such beliefs often overlook the super
structure of statutory and regulatory disabilities 
that adversely affect the criminal offender's re
habilitation both during his time in prison and, 
perhaps more crudally, after his release. These 
"civil disabilities," imposed by every state and 
the Federal Government upon many convicted 
offenders, may deprive these persons of such 
privileges as voting, holding public office, obtain
ing many jobs and occupational licenses, entering 
judicially enforceable instruments, serving as a 
juror or fiduciary, maintaining family relation
ships, obtaining insurance and pension benefits, 
and many others. Despite the widespread enact
ment of civil disability laws, until recently there 
had been no comprehensive study of the extent 
and effect of civil disabilities in the United States. 

In an effort to examine this virtually virgin 
area of peno-correctional law, the Vanderbilt 
Law Review published a comprehensive survey 
and evaluation of the civil consequences of a 
criminal conviction.1 The results of thia study, 
partly summarized below, emphasize the neglect 
and lack of commitment the public, through its 
elected representatives, has shown toward the 
rehabilitation of convicted offenders. This over
sight is especially significant today since many 
convicted criminals are young offenders being 
punished for their encounters with drugs, civil 
rights, or the military. This group wiII join all 
other ex-convicts in being forever shackled with 
the stigma of their conviction until a massive 
restructuring of the collateral consequences of 

~ Mr. Cohen was the special projects and research 
editor of the special issue of the Vanderbilt Law Review 
(October 1910) on which this article is based. He is at 
present law clerk to Judge William E. Miller of the 
United States Court of Appeals for the Sixth Circuit. 
Mr. Rivkin is research and book review editor of the 
Vanderbilt Law Review. 

criminal conviction is undertllke,n by the courts 
and legislatures. 

Civil disabilities are not the product of Ameri
can jurisprudence. Convicted persons were sad
dled with civil disabilities in both ancient Greece 
and Rome. English law, reflecting a Roman heri
tage and certain fiscal and philosophical consider
ations, imposed civil disabilities through "attain
der." The attained criminal generally forfeiting 
his civil and proprietary rights, became "civilly 
dead." American jurisprudence blindly followed 
the English tradition and adopted a host of 
civil disability laws, Thirteen states retain 
various parts of the concept of civil death, incllld~ 
ing, in some states, the general loss or civil 
rights. Every other state and the Federal Govel'n~ 
ment ha.ve enacted specific disability provisions 
that deprive convicted persons of various rights 
and privileges. 

Every convicted person, however, ·is not Within 
.the purview of the civil disability laws. Most such 
statutes are applicable only when the offender 
has been "convictedtt of a crime. This requirement 
may pose problems when judgment and sentence 
have not been imposed and when the offender 
appeals his conviction. Similarly) civil disability 
laws apply only to certain crimes. While perhaps 
most provisions apply to convictions for a 
"felony," others require the offense to be all 
"infamous crime" or a crime "involving moral 
turpitude." The use of such broad classes of 
crimes presents two problems. First, it may be 
difficult to ascertain whether a particular crime 
is within a certain class of crimes. Secondly, the 
class may include more crimes than are necessary 
for that particular disability. In an effort to 
avoid these problems, some disability provisions 
specify the exact crimes for which the statute is 

, As alreadY stated. the material Cor this I~rtlcle was primarilY 
drllwn Cram the 302-page study published ns tbe October 1970 issue 
of the Vandnrbilt Law Review. Entitled "The Collnternl Consequ~n~e" 
oC " Criminal Con·.letion," thla exhaustive preljeet list.. cntegorlzes 
anti evaluates tl,e civil disablllty lawa and relateel judicial developments 
In all 50 state., the Federal Government nnd nUmerous model J1e!B. 
Readera intetested In " more complete treatmenl of the Bubiect. In
<luding the manY details and exceptlonB neces •• ,rily omlttetl from thl. 
article, should consult the Vanderbilt Law Review Btlldy. Copies o( 
the Vanderbilt Bludy can be obtained tor $2,30. including postnge. 
by writing the Vanderbilt Law neview, Vanderbilt School or Law. 
Na.hville. Tenn. 87203. • 

For purposes. of this article, the terms "oll."endcr"J It uconvic!tcd of .. 
tender," "cdmlno.l offender." "c:rhntnnl," and 1he )Ike gCUcfa)Jy refer 
to persona who have been convicted of Ii Bed,ous crime. Terms .!lch 
us: "prisoner" and '''convict'' relet:" to ofl'endcrs who nrc rn~nrccrated. 
~·E" .. eonvj~t.u refers tt) offenders who have been rc]eused Crom a Cot'· 
roct/onal lnstitut/on. 
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applicable. Civil disability laws also present dif
ficulties when the offender was convicted of a 
crime in another state. Although most states do 
not distinguish between in-state and out-of-state 
convictions, a few states apply their civil disa
bility laws only to persons convicted in that state. 
The wisdom behind the latter view is questionable 
since convicted burglars, for example, present the 
same threat to the people 'of a certain state no 
matter where the conviction occurred. 

Loss of United States Citizens/lip 

Despite the common belief that the deprivation 
of United States citizenship is one of the many 
disabilities resulting from a criminal conviction, 
the convicted criminal probably does not lose his 
national citizenship. Congress has only provided 
for denationalization for conviction of serious 
crimes involving antigovernment behavior, and 
even these narrow provisions are presumably 
unconstitutional in view of several recent Supreme 
Court decisions. Criminal conviction also will 
rarely affect an offender's right to obtain a pass
port. The passport application merely requires an 
applicant to list his conviction for antigovernment 
crimes such as treason, and the passport office 
makes no independent check of an applicant's 
criminal record. 

Loss of Riglct To Vote alld Hold Public Office 

In most states, citizens convicted of serious 
crimes are technically disfranchised in state and 
federal elections both during and after confine
ment in prison. Even where a prisoner is not 
legally disfranchised he may still be unable to 
vote because of his inaccessibility to voting ma~ 
chinery, including the absQntee ballot. Althong-h 
the provisions denying convicted citizens the priv
ilege of voting have generally withstood constitu~ 
tional attack, recent cases, elevating the right 
to vote to a preferred right in our system of 
government, subject this disability to serious con
stitutional doubt. Irrespective of the constitutional 
challenges, the disfranchise provisions, often dis
qualifying harmless ex-offenders, are subject to 
criticism for their part in preventing the convic
ted offender from assuming his role as a responsi
ble citizen with a stake in the society in which 
he lives, 

Criminal conviction may also disqualify a citi
zen from holding public office. Although the 
United States Constitution does not disqualify 
a convicted person from holding federal office, 

numerous federal statutes exclude persons con
victed of certain crimes from holding such posi
tions. It is questionable, however, if many of these 
federal statutes will withstand judicial scrutiny 
since Congress may not be able to supplement 
the qualifications contained, in the Constitution. 

As a general rule, a person with a criminal 
record stands a better chance of qualifying for 
a federal office than for a state or local office. 
In most states citizens convicted of serious crimes 
are directly or indirectly ineligible to hold all 
or most state offices. Often these llrovisions re
quire automatic forfeiture of offices held at the 
time of conviction, although a few states require 
that the convicted incumbent be impeach€d before 
his office must be vacated. . 

The provisions making convicted citizens in
eligible for public office are designed to protect 
the public rather than to punish the criminal. Con
sidering the overly inclusive application (If these 
statutes, however, the same end could be accom
plished by more specific statutes that impose this 
disability only when the conviction was for a 
crime indicating that the offender would threaten 
the public if permitted tp ,,:,un for a public office. 
Such provisions would provide the plJblic with 
the protection it needs while allowing most re
leased offenders to participate in the civic cmlture. 
It is also arguable that the United States should 
adopt the Swedish system of permitting informed 
voters to elect the candidate of their choice, ir
respective of his criminal record. 

Loss of Employment Opportunities 

lt is no longer disputed that an important fac
tor in the convicted offender's tendency to commit 
postrelease crimes is his difficulty in finding legit
imate employment commen~',lrate with his ability 
and financial needs. Much of this discrimination 
is the result of prejudices of private employers 
who may even refuse to hire an individual because 
of arrests not leading to conviction. The private 
employer may also :refuse to hire an ex~convict 
for a position 1'equiring a fidelity bond because 
many fidelity insurance companies refuse to })ond 
ex-offenders. 

The ex~convict faces an even greater barrier 
in retaining or obtaining employment requiring 
an occupational license than he does unlicensed 
employment. The rapidly increasing number of 
occupations requiring such licenses aggravates 
this problem. 1'oday, for example, occupational 
licenses are required for everything from barbers 
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to minnow dealers.~ Laws of the Federal Govern
ment, every state, and countless m'unicipalities ex
clude the offender convicted of a serious crime 
from holding many of th.ese licenses. While many 
of the provisions directly disqualify persons con
victed of certain general or specific crimes, other 
provisions may indirectly disqualify ex-convicts 
by requiring that the applicant possess Hgood 
moral character." or. practice "professional" con
duct, standards subject to potential abuse against 
ex-convicts. 

Governments, despite their attempts to reha
bilitate convicted persons, also often refuse to 
hire ex-convicts. Both federal and state statutes 
prohibit persons convicted of certain crimes from 
holding various routine governmelltal positions. 
Sometimes the provisions do not require criminal 
conviction-an applicant's "immoral conduct" 
is a sufficient gro,und to deny him employment. 
Of course, a criminal conviction may constitute 
immoral conduct, 

These provisions, barring many ex~offenders 
from private, licensed, and pub1i~ employment, 
desperately need re-examination. For example, 
a law that pel'mits a city to refuse to hire an 
ex-convict as a tree trimmer because of his crim
inal conviction does nothing but detract from 
efforts to rehabilitate convicted offenders,a It 
cert8,inly does not protect the public from any 
significant threat. Puhlic employers must begin 
to set an example for private employers by hiring 
and training ex-convicts. In addition, private 
~mployers should be encouraged to employ ex
offenders through such federally sponsored pro
grams as fidelity bonding and tax~incentives, and 
licensing standards must be made more realistic 
and specific. If anything, in many cases the public 
is overprotected and actually harmed by unnec
essary or excessively restrictive licensing pro
visions that do not require a determination of the 
suitability of this individual for this license. 

L088 of Judicial 'RigMs 

Frequently, the American judicial system Cfl'n~ 
victs the criminal then reminds him of the 
convicf:ion whenever he voluntarily or invol~n
tarily becomes a participant in that system. In 
a few states, for example, the prisoner cannot 
bring a suit in his own name. Even where he can 
maintain a suit in his own name, often he must sue 

~ N.g., Okla, Stat. Ann., tit. 29. § 822 (Sup". 1970·711. 
19~ot~encJo v. Rossmiller, Civil No. C·1493 (D. Colo., January 13, 

• Mk. Stat. Ann. § 27.833 (962). 
n E.g •• Pa. Stat. Ann., tit. 17. U 125~(cl, 1270(0), 8< 1333 (1962/. 

through a personal representative who is ap
pointed to protect the prisoner's interest~. 

Although prisoners in some states lose their 
capacity to sue during imprisonment, hi all states 
suits can be maintained against prisoners. In 
most states, however, the prisoner is not permit
ted to appear personally to defend himself. Many 
states authorize the appointment of a trustee to 
manage the affairs of prisoners, In these states 
the trustee can sue in the prisoner's behalf. 
Taking a surprisingly modern approach to this 
problem, Arkansas provides by statute that judg
ment cannot be rendered against a prisoner until 
a defense has been entered for him by a retained 
or appointed representative. 4 

In some states, criminal conviction may sub
stantially impair the offender's right to execute 
and enforce valid legal instruments, including 
wms. For example, a few states, adhering to a 
strict view of the ancient civil death concept, 
deny the convict the right to enter all or certain 
contracts, or prohibit him from enforcing the 
contracts h.e makes. These statutes do nothing 
but frustrate the inmate's ::luecessful rehabilita
tion as is illustrated by the fact that in some of 
these states it is questionable if a convict could 
enter a legally enforceable contract for a cor
respondence course to improve his education. 

Just as criminal conViction does not usually 
imvair the offender's right to contract, it also 
rarely makes. him incompetent to serve as a wit
ness in a judiCial proceeding. If his conviction is 
for perjury or a related offense, however, in a few 
~tates he is automatically p1'ecluded from testify
mg. Even when the convict can testify in court 
his conviction is usually admissible to impeach 
his credibility. Perhaps it would be best to limit 
the use of a criminal conviction for impeachment 
purposes to crimes involving a falsehood or 
breach of trust. 

Although many criminal convictions are the 
result of a jury verdict, in most states an offender 
convicted of a serious crime is not permitted to 
serve as a juror. A few states even disqualif~r 
persons under indictment for cel·tain crimes. The 
statutes often follow no logical pattern. In Penn~ 
sylvania, for example, some coul1tif.s disqualify 
from jury service persons convicted of·a, Hfelony," 
while other counties bar persons convicted of a 
crime involving "moral turpitude."" The courts 
disagree whether a new trial is required when 
a jury contains an ex-offender who should have 
been disqualified from jury service. 
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Just as the criminal offender may have diffi
culty serving as a juror, he may also be disquali
fied from serving as a court-appointed fiduciary, 
Hl1ch as an executor, administrator, trustee, testa
mentary guardian, or guardian ad litem. Unlike 
the juror qualification statutes, the former of~ 
fender under this disability is usually disqualified 
because of the judge's wide discretion in making 
or approving the appointment. It is submitted 
that tQO many judicial officials automatically ex
clude ex-convicts from these positions of trust, 
irrespective of the circumstances and the evi
dence of rehabilitation. 

Loss of Domestic Rights 

Perhaps nothing is as detrimental to the re
habilitative efforts of correctional personnel as 
the disintegration of the prisoner's family. Un
fortunately, present laws and practices discourage 
convicted offenders from obtaining or retaining 
strong family ties. Some state statutes even at
tempt to prevent certain offenders from beginning 
families. For example, a few states, evidently 
assuming that criminal tendencies are congenital, 
prohibit the marriage of habitual criminals. (I 
Moreover, the laws of at least nine states auth
orize the sterilization of specified offenders. 

Similarly, mo~t staU!B make crimInal conviction 
or imprisonment a ground f6r dh.'ol'ce. An offend~ 
er's conviction may also cost him his chndi~en. 
Even if his parental responsibilities are not lost 
HS part of a divorce decree, a parent's incarCf'ra
tion ~ay bring him within the purview of state 
statutes authorizing the termination of parental 
rights if a child is found neglected or dependent. 
In some states a parent's criminal conviction may 
aho permit the adoption of his children without 
his consent. 

Although it is submitted that incompatible 
families should not be forced to stay together. it 
must he recognized that the state has an in
terest in promoting the family ties of convicted 
offenders. The laws· should focus on methods of 
encouraging, not discouraging, these ties. A start 
in this direction can be achieved through vari
ations of work release and family visit programs 
where prisoners and their families are permitted 
to live together under appropriate conditioni<l. In
creased use of family counseling would also help. 
These efforts will be only of limited success, how
ever, until the existing statutory scheme is 

d N.D. Cent. Code ~ 14·03·07 (SuPP. 1969); Va. Code Ann. § 20-46 
(SUll\>. 1970): Wltsh. Rev. Code A1\n. ~ 26.04.0~O (1961). 

altered to reflect the important and neglected 
policy of preserving the prisoner's family rela
tionship. 

toss of Property Rights 

Criminal conviction may cost the offender his 
property as well as his family .. Modern statutes 
that affect the offender's property rights had their 
origin in the conmlOn law cone~pt of attainder 
which result~d in the forfeiture of the convict's 
land and chattels. Paralleling restrictions on at
tainder in the United States Constitution, a large 
majority of the states have substantially abolished 
the feudal doctrine. Consequently, in the United 
States, property divestment upon criminal con
victiotx is a liinited and almost nonexistent prac
tice. At least three states, however, have enacted 
express divestment sta·tutes which restrict the 
life convict's retention or inheritance of property. 
Theoretically, these statutes are designed to pro
tect the life convict's creditors or spouse. 

The convicted person's capacity to acquire 
property by inheritance is governed entirely by 
state statutes of descent and distribution. As a 
general rule, the convicted offender retains the 
right to inherit from anyone. The major exception 
to this rule is contained in "slayer's statutes" 
which preclude an offender from inheriting from 
the person he is convicted of feloniously killing. 
In addition to the rule that the killer cannot in
herit from his victim, some jurisdictions do not 
permit a spouse guilty of abandonment or non~ 
support to inherit from the innocent spouse. Of 
course a prisoner may suffer from a technical 
reading of this type of statute. 

Many convicts lose their home, land, and other 
property since they are unable to supervise their 
business interests while in prison. As a result of 
this financial loss, they are subject to severe :re
habilitative setback. They may suffer the psycho
logical frustrations that result from their in
ability to control what is rightfully theirs and 
therefore lose some incentive to return to the 
outside world. One method {)f circumventing this 
restriction on a convict's. economic activity and 
alleviating the resulting hardship on the prisoner 
and his family is through the appointment of a 
representative to act for him. Eighteen states 
have specific statutory provisions for the manage
ment of the inmate's estate by the appointment 
of a guardian, trustee, or committee. Many of 
these laws, however, provide Qnly a limited de
gree of protection Rince they apply only to spec~ 

R-4 

CIVIL DISABILITIES: THE FORGOTTEI-T PUNISHMENT 23 

ifiedclasses of convicts and to relatively few 
situations. 

Loss of Insurance, Pensions, Workman's 
Compensation Benefits 

A criminal conviction, imprisonment, or in
volvement in criminal activity can have a sub
stantial impact upon the ability of an offender 
to obtain, enforce, or benefit from a life insurance 
policy. Most major life insurance companies re
fuse to insure a convict because the company is 
uncertain about his future prospects for reha
bilitation. After the inmate's release from prison j 

however, few companies will automatically deny 
him life insurance merely because of his con
viction. Most companies make the decision 
whether to issue life insurance to ex-convicts after 
~~sidering such factors as the gravity, prox~ 
Imlty, and amount of violence involved in the 
offense, the likelihood of return to crime, the 
demonstrated degree of rehabilitation, and the 
number of convictions. 

A mor~ restrictive policy prevails when the 
ex~convict attempts to procure automobile in
surance. Automobile insurance underwriters often 
deny policies to applicants with criminal rec
ords because of the contention that the existence 
of an insured's criminal record prejudicially 
affects the insurer's chance of defending a claim 
against its insured. It is noteworthy, however, 
that insurers have not been able to supply the 
stat~s with the underwriting statistics necessary 
to support this assumption. The convicted offender 
who is denied regular automobile insurance 
may have to resort to other means of obtaining 
coverage. For example, "high risk" insurance 
and the assigned risk plan available in most states 
provide the necessary coverage at significantly 
higher rates. 

Criminal conviction may affect an offender's 
pension just as it affects his insurance. Many 
offenders who fulfill the statutory requirements 
of age and years of service for public pension 
b~nefits may n~yertheless be precluded from 
partiCipating in a pension fund. The Federal 
Government and at least 18 states directly dis
qualify some government employees convicted 
of various offenses from participating in annuity, 
pension, or retirement programs. The Federal 
Government has extended this principle to re
cipients of Social Security. In the absence of a 

s • Fromm v. Board oC DirectOr:! ot Police and Firemen's Retiremen .. 
ntem. 81 N . .1. SupeJ:'. 188. 19li A.2d 82 (App. nt\'. 1963). 

direct disqualification provision; a criminal con
viction may'still deprive the offender of pension 
benefits on the basis of general formulas requir
ing honorable and faithful service as a precon
dition to the r-aceipt of pen~ion benefits. As in 
the employment situation described above, the 
unconfined discretion \I'~lsted by these general 
standards often leads to harsh results. In a recent 
case, for example, a police. officer forfeited his 
disability pension benefits when he was convicted 
of a misdemeanor that' he had committed during 
his emp[oymenF As a result of this minor con
viction, for which he was fined only $100, the 
pension board permanently discontinued his 
disability payments of over $346 per month. 

A worker's recei'Pt of workman's compensation 
benefits may also be adversely affected by his 
criminal conviction. At the present time only two 
states use the recipient's criminal conviction as 
grounds for terminating his workman'S compen
sation benefits for preconviction injuries. How
ever, the offender is not as fortunate when he 
sustains an injury while working in prison, even 
though he was required to perform the task which 
caused his i;njury. Although federal prisone~s are 
usual~y ~ompensated for "their inprison injuries, 
a maJonty of the states ~J.o not provide for such 
compensation. By so immmiizing themselves from 
liability, these states encourage unsafe w~!'king 
conditions and poor treatment .o~ ·prisoners by 
supervisory guards. Since lnany prison industries 
perform valuable work for the states, the denial 
of benefits to convict-employees may be likened 
to a form. of indentured servitude. 

Restomtion of Civil Rights' and Privileges 

Although most states provide procedures for 
terminating some or all civil disabilities some 
time after the offender's conviction, it is sub
mitted that the existence of meaningful relief 
from the collateral consequences of a criminal 
conviction is more illusory than real. Yet, the 
necessity of a ceremony terminating the stigma 
and disabilities conferred by a ~riminal convic
tion is recognized as an important rehabilitative 
mechanism markedly absent from the present 
process. One method presently available in many 
states for the restoration of rights is a pardon 
by the governor. This act of ex\~cutive grace, how
ever, is a vacuous and unrealistic c"!lternatlve for 
all but the few ex~offenders having ti,o necessary 
political connections. Even if ali ex-con viet is able 
to secure a pardon, many courts rl:te that the 
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acceptance of a pardon constitutes an implied 
confession of guilt that does, not· obliterate the 
conviction. Thus, the presumably fortunate ex
convict receiving an execlltive pardon may still 
be disqualified from occupational and professional 
licenses that, by statute, can be issued only to 
persons without criminal records. 

Realizing the weaknesses of' the pardon pro
cedure, at least 13 states have adopted automatic 
restoration procedures. Enacted to facilitate the 
restoration ~f an offender's civil rights and to 
make the administl'ation of restoration more 
efficient and economical, these procedures restore 
the offender's civil rights automatically upon 
fulfillment of certain conditions, such as comple
tion of the prison sentence, probation, or parole. 
Unfortunately, since' automatic restoration is 
usually construed by courts as tantamount to a 
pardon, the procedure generally does not restore 
the ex-convict's eligibility to receive an occupa
T;i..,nal or professional1icense, despite the evidence 
of rehabilitati'on. 

The most enlightened and penologically pro
gressive method of restoration now in exsistence 
is contained in expunction' or annulment proce
dures adopted by about a' quarter of the states. 
Both kinds' of statutes are designed to restore 
forfeited rights and uplift the offender's status 
by exonerating him from the fact of his conviction 
and concealing the conviction from the public 
view. Although subject to restrktive interpre
tation in the licensing and occupational areas, 
these' procedures are presently the most effective 
in allowing ex~convicts to escape their past record. 

Restorative relief in states without automatic 
restoration, expunction,' or annulment procedures 
is governed by miscellaneous provisions in which 
an administrative ·board i the judiciary, or the 
legislature i.,s vested with tbe power to ~estore 
civil rights. In an attempt to unify these myriad 
Pl'ocedures, several model restoration acts have 
been proposed, each reflecting the belief that the 
extant procedures are too cumbersome, costly, 
or unrealistic. 

ConstitutiQrlality of Civil Disabilities 

The recent extension of constitutionalguaran
tees to' atudents, welfare recipients, and prisoners 
lends encouragement to the possibility that the 
judiciary' wi'llmore fuIiy recognize the COI\sti
tu.tional infirmities that 'infect' most civil disa-

• Stephan. v. Yeoman., elv. No. 1005-70 (D. N.J. Oct. ,ao, 1970), 
• 316 F. SUIlIl. 1246 (S,D,N.Y. 1970). 

bility statutes. Susceptible to broadside constitu
tional challenges, civil disability laws have 
recently been invalidated in two important cases. 
Both cases are notewor'chy for thei.r utilization 
of the equal protection clause of the 14th amend
ment to strike down civil disability laws. In one 
case a federal court overturned the New Jersey 
voting disability statute, which estabilished arbi
trary classifications of qisabling crimes.8 After 
reviewing the erratic and haphazard history of 
the statute, the court observed that "it is hard to 
understand why Bill Sikes should be ineligible 
for the franchise and Fagan eligible." The court 
was referring to the New Jersey statute's sense
less classification which disfranchised persons 
convicted of blasphemy, polygamy, or larcellY 
over !ji6, but did not disfranchise those convicted 
of fraud, tax fraud, bribery~ embezzlement, at
tempted murder, kidnapping, bomb-carrying, or, 
like Fagan in the court's reference to OliVer 
Twist, receiVing stolen property. It is 'relevant 
to note that many of the Nation's civil disability 
statutes are as inartfully drawn and equally sub
ject to cOl1stitutionalattack. 

The second important disability case. is -Mu
hammad Ali v. Division of State Athletic Com
rnission,1J in: which a federal court enjoined the 
New York State Athletic Commission from deny
ing a former heavyweight champion renewal of 
a license to box because of his conviction, still 
under appeal, for refusal to be inducted into the 
armed forces. The court relied on the plaintiff's 
extensive investigation which revealed that the 
Commission had customarily granted licenses to 
other· offenders, many of whom had been con
victedof rape, arson, burglary, and other crimes 
involving moral turpitude. Armed with this de
cision as a precedent, future· lawsuits in behalf 
of ex-convicts based on investigations· of licims
ing or occupation 'commissions' files m~y expose 
the 1\rbitraryand capricious policies employed 
by these commissions in refusing ex-convicts 
legitimate work opportunities. 

Fruitful constitutional challenge may also be 
predicated on the due process and cruel and unsual 
punishment provisions in the constitution. By 
raising the standards of fairness, rationality, and 
proportionality of punishment embodied in these 
guarantees, law suits may, markedly limit both 
mandatory and discretionary disabilities. It has 
been argued persuasively, for example, that b.ar
ring entrance to the legal pr9:(~ssion for a drug 
or selective service conviction is an unconstitu~ 
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tional denial of due process because the offense , 
was neither rationally nor directly connected to 
the functions of the occupation. Extending this 
principle of rational and direct connection to 
ex-convict applicants for all public jobs and 
licenses could prevent many of the injustices 
perpetrated against ex-convicts in the job market. 

Civil DiMtbilities and Modern Corrections 

Although, as previously noted, the law does not 
techriically exact' the price of citizenship fer the 
commission of a crime, relating this seemingly 
happy fact to offenders is a difficult and almost 
eml?arrassing task when the long list of for
feited rights and privileges are recounted in the 
same br.eath. An inmate's typical response is: 
"What good is it for me to be a good citizen 
when society will not treat me like one?" This 
valid yet perplexing question epitomizes the 
negative impact the forfeiture of rights and 
privileges has on the rehabilitation of the 
offender .. By implicitly sanctioning community 
~ttitudes of mistrust toward all offenders, whether 
law~abiding .01' not, civil disabilities are at war 
with the basic concepts of rehabilitation theory. 

Although the imposition of civil' disabilities is 
felt less by the inmate than the releasee, the 
convict's knowledge of the 'loss of certain rights 
may deprive him of the incentive to start his life 
anew. A recent survey found that convicts were 
overwhelmingly aware of the effect their convic
tion would have on future job opportunities. 

The debilitating influence of civil disabilities 
on the offender is vastly magnified upon his re
lease. Civil disahilities discourage the ex-convict 
from participating in normal community life by 
restricting him from activities routinely per
formed by other members of the community. By 
thus d~mying the offender access to the norms of 
community living, civil disa'bilities retard his full 
socialization into the law-abiding community and 
produce attitudes of rejection and estrangement 
from the very institutions that foster develop
ment of lawful conduct. It has been demonstrated, 
for example, that disfranchisement of minority 
groups often increases their feelings of aliena
tion and frustration. Similarly, depriving ex
convicts of the symbolic power of the vote may 
decrease their desil'l.~ to participate in a society 

10 See Schrag, The Correctional s.ystem: Prohl~mB and PCl"Specllvcs# 
aRl AnMIs 11 (1969). 

that gives them no voice in changing oppressive 
and archaic policies that affect their lives. 

Civil disabilities alBo operate as a causative 
factor in the ~ocial degradation of the ex-convict 
by promoting what one writer has termed the 
"management of status" in the community. 1 0 

According to this theory, community attitudes 
prevent convicted offenders from attaining the 
same station in life as those persons . without 
a criminal record, everything else being equal. 
Civil disabilities visibly mark the offender as 
automatically unworthy and unfit for the per
formance of certain functions. This badge helps 
to shape society's' concept of the lawbreaker and 
demonstrates to the offender that he is not free 
to pursue an ordinary liffi. Until this machinel'Y 
of status management is dismantled, the imposi
tion of civil disabilities will remain an arbitrary 
societal control over the status of convicted 
persons. 

RecOllUttendtrtiOft8 aptd Conclusions 

Substantial reform of the disability schemes 
in all states and the Federal Government is im
perative before full rehabilitation of crimirial 
offenders can be achieved. In addition to the need 
~or uniformity among jurisdictions, remedial 
action of a threefold nature is required. First, 
the entire scheme of civil disabilities must be 
re-examined and restrictions that are not neces
sary to protect the public must be elimi17 :;ted. 
Secondly, existing provisions that call fo:, fIe 
blanket application of disabilities must be re
placed by procedures whereby a convicted person 
will lose only those rights and privileges that are 
related to the criminal offense to the extent that 
the offender's exercise of a function would pose 
a direct, substantial threat to society. Thirdly. 
imaginative measures .;tre needed to ensure that 
the disabilities imposed are removed as soon as 
the convict's rehabilitative progress indicates this 
action is warranted. 

It is recognized that neither the adoption of 
these recommendations nor the total elimination 
of civil disabilities will free society from crime 
and recidivism. But it may help. The crime rate 
will remain unacceptably high until ex-convicts 
re-establish themselves as productive members 
of a nonretributive community, To the extent 
that civil disabilities impede this progress, they 
must be reassessed and revamped to conform to 
modern theories and methods. 
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The Man With a Record: A Civil Rights Problem 
By SOL RUBIN 

Counsel, National Council on C1'ime al1d DelilllJuenc1/ 

AMERICAN PENOLOGY prides itself that it has 
entered the era when crjminals are treated 
and rehabilitated, having left the terrible 

and immoral time when the concept of an eye for 
an eye prevailed. Alas, it is not so. Quite the con
trary prevails. Nowadays, after a man has com
pleted the sentence of the courts-presumably a 
rehabilitative sentence-the law is not through 
punishing him. He suffers one dep.i:'ivation after 
another for the rest of his life, and nothing we 
have in our law can entirely undo the record that 
dogs him. Even a pardon-even a pardon for in
nocence-does not. The record that dogs him may 
not be a conviction of crime at all, but a record of 
an arrest; and the arreRt may be an improper 
one. Something like three out of four arrests are 
illegal. l 

With this picture of the reality of American 
~'correction" (a word that may need replacement), 
eye-for-eye has a cel:tain appeal. If one l'eads the 
18th century criminological essay, of Beccaria, 
the important message it had-and has-is that 
punishment should not exceed the needs of public 
protection; and that there should be ,a limit on 
punishments.2 The publication of Beccaria's essay 
(1764) coincides with our Revolution. But since 
the founding of this country, although certain 
brutal or calloused practices (some well intended) 
have disappeared (although not aU), sentences in 
the United States have steadily become longer, and 
they continue to lengthen. Statutes requiring crim
inals to register are added in SOID{; places. But 
everywhere, let a former criminal look for a job 
and if he is honest enough to admit to a record, 
chances are he will not get it-either in govern
ment or in private industry-without great dif-, 
ficulty, or he will get a job at a level reflecting 
a degraded status. He may lose out on housing 
(especially public housing), insurance, etc. 

Model'1l Disabilities 

We have forbidden some punishments that e>;
isted in ancient times such as attainder, producing 
forfeiture of estates, corruption of blood, and civil 
death (though the last still remains in a minority 
of states). These things were not carried over 

into colonial jurisprudence. But once this was 
done, the situation of the man with a record has 
worsened in modern times. The discovery of 
fingerprinting has led to its use against non
criminals as well as criminals, 'and as time goes 
on more and more job applicants or employees are 
being required to submit to fingerprinting to dis
cover a criminal record: The assumption is that 
the criminal record should be enough to disqualify 
the individual and usually it does disqua1ify him. 

The device of licensing more and more kinds 
of work or' enterprises is easily adaptable to 
scrutinizing applicants for any criminal record; 
and willy-nilly, it is done: In California approxi
mately 60 occupations require state licenses, 
Thirty-nine of these laws permit denial, revoca
tion, or suspension of a license for conviction of 
a felony or of an offense involving moral turpi-, 
tude.a Most states have similar laws, usually 
supplemented by local ordinances using the same 
device. 

If these things protected the public, a reason
able argument (but not an irrefutable ~me) could 
be made for their existence and use. But in most 
instances they are either ,obviously not protective, 
01' the inquiry as to the degree of protection 
afforded 01' needed is not made. Indeed, they may 
be counterprotective, for, aside from the damage 
they do to individuals, in doing that damage they 
help keep a certain number of people in the under
world, since no other choice is open to them. 

So far, the law upholds all the statutes and 
practically all practices in depriving people of 
rights. An 1898 case, recently relied on, said that 
the state "may require both qualifications of learn
ing and of good character, and, if it deems that 
one who has violated the criminal laws of the 
state is not possessed of sufficient good character, 
it can deny to such a one the right to prac
tice ... , and, further, it may make the l't~;!ord of 
a conviction conclusive evidence of the fact of the 
violation of the criminal law and of the absence of 
the requisite good character."4 Citing this and 
other cases, the current 8,ttitude of the courts 
appears to be that statutes and administrative 
authorities may classify all former offenders as 
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unfit for any type of employment because of 
"character.";' 

To undo such a line of thought may be difficult, 
but it must be done, because the outrage it does 
not only to due process of law but to human beings 
as well, is inconsistent with the federal constitu
tion's concept of HUberty/'f) What if we retro
gressed to the 18th century rationalist idea that 
needless punishment-punishment not exceeding 
the needs of public protection-would be excluded 
from sentences or the consequences of conviction. 
It would mean that when a convicted defendant 
is not sentenced to commitment, but is placed on 
probation, and receives a suspended sentence, he 
should lose no civil rights. This is a recommenda
tion of the Standard Probation and Parole Act 
published as long ago as 1955. i 

it is a contradiction of the purposes of proba
tion and parole that this view does not prevail. A 
CuJifol'nia case cites the following instruction to 
a new parolee: "Your civil rights have been sus
pended. Therefore you may not enter into any 
contract, marry, engage in business or execute 
It contract without the restoration of such civil 
rights by the Adult Authority." A look at the 
rights restored by the Adult Authority at the time 
of release on parole is just as sad, hardly more 
than that On release he ma~r be at large. He may. 
rent a habitation, he is told, buy food, clothing, 
and transportation, and tools for a job; and he is 
advised that he has the be:nefit of rights under 
Workman's Compensation, Unemployment 1n
Sl1rance, etc.X 

When the sentence is commitment, the principle 
of Coffin v. Reichard!! ought to apply, that a 
prisoner retains (or should retain) all rights of 
an ol'dinary citizen except those expressly or by 
necessary implication taken away by law. With 
the Supreme Court sympathetic to allowing 
prisoners to vote,111 with the current fashion in 
correctional legislation to allow committed pris
oners to leave the institution to work, it is diffi
cult to understand what civil rights should be 
lost, other than liberty itself (such custody as 
the state wishes to retain). The "implications" 
of custody are no more than securing and super
villing containment in the institution. The sudden' 
!\weep through the legislatures of work release, 
by which committed prisoners may be released 
into the community for 'work during the day, 
ought to have its own implications. One of the 
sh'iking things about the program is that pris~ 
oners-who when discharged, could not get 

jobs-are suddenly welcomed by employers while 
still prisoners. 

Legislative Remedies 

Despite the repressive elements on the Ameri
can scene, liberating forcas a'-oare at work. 
Certainly that is true in penal law. Both support
ers and critics of the Supreme Oourt in the period 
of Chief Justice Warren speak of its activist role 
in forging rules to protect Citizens against police 
abuse. l1 It is striking that the death penalty has 
dwindled in its application in the last 10 years, 
and not as a result of legislation or any startling 
breakthrough in court decisions. It is striking 
that prison populations in three-quarters of the 
states have gone down, rather than up, in the 
last half dozen years.1!! 

Suddenly the legislatures have at last expanded 
procedural and substantive due process in sentenc
ing, probation, and parole. The legislative output 
in 1969 was unprecedented in this regard. There 
has not been anything comparable in a .single year 
for the entire period since the end of World War 
II, and perhaps not for years before then. In 1969 
several state legislatures provided for counsel at 
public expense for probationers. On revocation 
procedure, one state calls for competent evident.::.1 
(Le. not heresay). Two states grant the righ~ to 
be confronted by witnesses, and impliedly the 
right to cross~examine the witnesses. More states 
give defendants access to the presentence report 
as a right. Similar developments are beginning to 
be made in parole legislationY' 

But what about the loss of civil rights by a 
convicted Ol' arrested defendant? The legislatures 
have not begun; but at least legislative proposals 
are beginning to De made and talked about.14 I am 
glad to see one writer suggesting that "legislation 
prohibiting most discrimination because of a 
criminal l'ecord may be a solution," as Barry M. 
Portnoy does in an article entitled "Employment 
of Former Criminals." in which he discusses the 
proposal in detailYI Some years ago I had noted 
that although statutes protect persons against 
disctimination in employment because of race, 
color, or religion, no such statute protects persons 
with a criminal record against discrimination. 
"It wou1d have a sound basis in social need," I 
'said, but I was very pessimistic about its being 
adopted. 11; 

A nondiscrimination statute would imply
perhaps some day mean-that w~ recognized that 
a criminal act did not necessarily stamp the 
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offender as a permanent miscreant, but, rather, 
one who, except as limited by the sentence, is 
aided to be a well member of society by allowing 
him to be. 

Perhaps the intermediate step before that is a 
statute that, meanwhile, would protect the man 
with a record from discrimination by affording 
a means for the record to be annulled, so that 
questions about it would not be permitted. This 
is the approach taken by the National Council on 
Crime and Delinquency in its Model Act for An~ 
nulment of Conviction of Crime. li It provides: 

The court in which a conviction of crime has been 
had may, at the time of discharge of a convicted person 
from its control, or upon his discharge from imprison
ment or parole, or at any time thereafter, enter an order 
annul1i.ng, canceling, and rescinding the record of con
viction and disposition, when in the opinion of the 
court the order would assist in rehabilitation and be 
consistent with the public welfare. Upon the entry of 
such order the person against whom the conviction had 
been entered shall be restol'ed to all civil rights lost 
or suspended by virtue of the an-est, conviction, or 
sentence, unless otherwise provided in the Ol"der, and 
shall be treated in all respects a,s not having been con
vkted, except that upon convic/tion of any subsequent 
crime the prior conviction may be considered by the 

, court in determining the sen'cence to be imposed. 
In any application for Employment, license, or other 

civil right or privilege, or any appearance as a witness, 
a person may be questioned about previous criminal 
record only in hmguage such as the following: "Have 
you ever been arrested for or convicted of a crime which 
has not been annulled by a court?" 

Upon entr}; of the order of annulment of conviction, 
the court shull iSSUE;! to the person in whose favor the 
order has been entered a certificate stating tilat his 
behavior aiter conviction has wan-anted thE;! issuance 
of the order, and that its effect is to annul. cancel, and 
rescind the record of conviction and disposition. 

Nothing in this act shall affect any right of the 
offender to appeal from his conviction or to rely on 
it in bar of any subsequent proceedings for the same 
o,(1..j.nse. 

The proposal has received a certain amount of 
support in writing and in studies, but little legis
lative recognition. Meanwhile, some courts have 
proceeded (by rule, or less formal arrangements) 
to avoid some of the consequences of a record by 
avoiding entrance of the convictionY' But the 
basic provision, protecting a man against ques
tions about his record, probably can be achieved 
only by legislation (unless the courts go further 
than. they have so far in establishing rights of 
privacy) . 

It would appear that protection against using 
an arrest record not resulting ill a conviction 
would be more easily amenable to remedy than a 
conviction I'ecord, but it has not worked that way. 
Xn other countrie.c; the arrest record not resulting 
in a conviction generally cannot be used against 
one; but few United States jurisdictions provide 
any such protection.l11 A bill in the New York 

legislature would have made it a misdenleanor 
for an employer to inquire about anests, but it 
failed to pass.~11 

The cllrative effect of a pardon is very lim
ited.~l To improve the effect of a pardon would 
probably be. best done in state constitutions, but 
statutes could also do it. Pardon boards that have 
power to make commendations regarding clem
ency are extremely parsimonious ill giving favor
able recommendatkms. 

Other changes in state constitutions may be 
needed, The Louisiana constitution forbids public 
employment of convicted offenders. Under it, a 
Louisiana court found that a 25-year-old convic~ 
tion required a school bus driver to be fired from 
his job that he had held for 10 years because of 
it.2!.! 

Challenge ill The COUl·ts 

But the legislation and constitutional reVlSlon 
will come with difficulty. Constitutional challenges 
are needed meanwhile, both for what they can 
accompiish, and for the guidance they (and any 
success-or even failure-in the courts), can give 
the legislatures. 

What are the grounds of challenge '! Probably 
the one most readily thought of, and the one most 
attempted, is procedural due process in the denial 
or revocation of licenses. It has not been very 
successful, but the highhandedness of the pro
cedures ~nd the vagueness of criteria guarantee 
\lltimate Sllccess. The New York statute under 
which the world prizefighting champion Muham
med Ali was denied a license to fight in New York 
after a conviction for draft evasion, contains 
such grounds of revocation as associating with 
any person who bas been convicted of a crime.~a 

We ought to use the principle, beginning to be 
developed, at least, in sentencing, that considera~ 
tion must be given to the individual, i.e., no 
mandatory or automatic deprivation of rights. 
The issue of equal protection of the laws is an
other ground. Our system of criminal justice is 
hardly a balanced one. The system of prisons is 
principally for the poor; so is the loss of civil 
rights. Corporations or white collar criminals, 
often proceeded against in administrative proceed
ings, do not suffer comparable deprivations. An 
employer with a criminal record is free to reject 
applicants for employment who have a criminal 
record. Discrimination is clearly practiced in the 
kinds of employment or services affected by the 
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statutes-entertainers, especially in Hnight life 
categories," taxicab drivers, barbers, etc. 

One source that has hardly been tried is to 
challenge a needless deprivation on the ground 
that it is cruel and unusual punishment. There 
is one precedent of great ex'(:'e1i"nce, a Michigan 
Supreme Court case that declared that punishing 
a druggist who violatec1 a liquor sale statute by 
preventing him from conducting his business for 
5 years after conviction constituted cruel and 
unusual punishment.~~ The court said, lilt is safe 
to say that throughout the United States any fine 
or fOl:feiture is unusual which has not some limi
tation of value and any punishment is unusual 
which forfeits any civil rights. Duelling and con
viction 011 an impeachment are the only two things 
in most states which involve civil incapacities of 
a public nature, and both of these are provided 
for by the constitution. Disability to transact 
business is almost or quite unheard of in this 
country." Presumably as a result of this decision, 
today Michigan is the only state in which no civil 
rights are lost by reason of a conviction except 
that the right to vote is suspended during any 
period of confinement in penal institutions or 
county jai1s.~r. 

Aside from the cruel and unusual punishment 
argument, there is the question to be raised as to 
whether certain deprivations do not exceed the 
police power of the state, or whether one's having 
a criminal record is a justifiable classification on 
which to base adverse discrimlnation. For years, 
women defendants were subject to longer prison 
terms than men, under the pretext of "indeter
minacy" of their sentences being a foundation for 
"treatment." Finally-suddenly-two cases have 
said that the perfunctory dismissal of the charge 
of discdmination is not warranted. On examina
tion, as one case said, "The state has failed to 
carry its burden in support of the proposition 
that a greater period of imprisonment is necessary 
for the deterrence of women than for mel1."~!l 
And another court said-"The Act ... is devoid 
of reasonable grounds of difl·el'ences and is arbi
h'ary, discriminatory and invalid under the Four
teenth Amendment of the Constitution of the 
United States."~7 In these jurisdictions the stat
utes were invalidated. 

No invidious analogy is to be implied between 
women and those with a criminal record; but 
the analogy is apt in that each J>ituation cannot 
be perfunctodly dismissed on the ground that a 
longer term is "tl"eatinent," or that depl"ivation 

of civil rights of offenders is "protection to the 
public" (police power). Let the courts begin to 
stop and examine whether, and which, depriva
tions and discrimination actually meet the test 
of being needful for public protection, actually, 
as the courts examined it in the women's sentenc
ing cases. Let litigants require the courts to stop 
and examine these laws and practices. There is 
already a fail' amount of evidence' that many of 
the deprivations will not stand the test. 

There are other rights involved: The right of 
privacy, for example, today becoming more viable 
as the intrusions of government and nongovern
ment become greater. Is it not a right involved 
in a person with an arrest record but no convic
tion being subjected to disclosure and penalty 
for it? The telephone company cannot deny ser
vice to a man with a record.2H It is an application 
of the principle that no private organization shall 
punish an individ~lal for his crime. It is a prin
ciple that has hardJy been used. 

The courts have to be tried. Doing so will un· 
doubtedly stimulate legislators to respond better 
than the courts can. The courts have to be tried, 
but they have not been. Only in recent years has 
discrimination against Negroes emerged with 
success in the courts. After decades of repudia
tion and failure, once Brown v. Board of Educa
tion was decided in 1954, writes Associate 
Supreme Court Justice ·Thurgood Marshall, Irlaw 
after law has been struck down and the tactics 
of delay are now being met head-on. New life 
has been breathed into the Civil War amendments 
and enactments."~o 

Why did it not happen earlier? The times 
were against it; but it is also true, as Justice 
Marshall points out, that "challenges were few 
and sporadic; aJld when they succeeded, the states 
reenacted the same scheme in different forms. 
Their ingenuity was certainly not taxed." 

It is a truism that we find hard to accept that 
the protections of the Bill of Rights against police 
and other official abuse are for all of us, the crimi
nals and the nOl1crimil1als. But when we consider 
the tens of millions who have criminal records, 
the even greater number with a record of arrest, 
perhaps as many as 50 milJiol1,311 it is clear that 
the civil rights of those who are in conflict with 
the law are, indeed, in the most pragmatic way, 
the interest of all. ,Ve are in an era of struggle 
for civil rights, for blacks, for women, for the 
mentally ill, for the young, even the delinquent 
young. Perhaps we are in a period of civil rights 
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for homosexuals and others whose sexual prac
tices are unreasonably subject to legal condem
nation. 

It is timely, indeed, that we awake to the ex
cesses in punishing those in conflict with the law. 
It is a field of great discrimination, and must be 
remedied, just as much as other discriminations 
mUst be remedied. Not all people with a criminal 
record are vicious 01' degraded to begin with, or 
if their crime was vicio1:IS, are they doomed to 
remain as they were; un}(lss, of course, we strive, 
by discrimination and rejection, to make them so. 
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The ex-prisoner reenters a world vastly different from the one he 
experienced in prison. Although correctional personnel have attempted 
to prepare the inmate for his release, the community has not been so 
educated. The community initially reacts to the releasee with distrust, 
suspicion, and hostility. Civil disabilities playa significant role in foster
ing these attitudes by affixing an additional stigma on the offender's 
already inferior status. These disabilities trigger a societal response that 
groups all offenders together and ostracizes them, despite personal differ
ences and all attempts to reintegrate them into the community.-Vandel'
bilt Law Review, October 1970 
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