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FOREWORD

The Attorney General has directed the Office of Legal
Counsel to publish selected opinions on an annual basis for the
convenience of the executive, legislative, and judicial branches
of the government, and of the professional bar and the general
public. The first nine volumes of opinions published covered the
years 1977 through 1985; the present volume covers 1986. The
opinionsg included in Volume 10 include some that have previously
been released to the public, additional opinions as to which the
addressee has agreed to publication, and opinions to Department
of Justice officials that the Office of Legal Counsel has
determined may be released. A substantial number of Office of
Legal Counsel opinions issued during 1986 are not included.

The authority of the Office of Legal Counsel to render legal
opinions is derived from the authority of the Attorney General.
Under the Judiciary Act of 1789 the Attorney General was
authorized to render opinions on questions of law when requested
by the President and the heads of executive departments. This
authority is now codified at 28 U.S.C. §§ 511-513. Pursuant to
28 U.S.C. § 510 the Attorney General has delegated to the Office
of Legal Counsel responsibility for preparing the formal opinions
of the Attorney General, rendering opinions to the wvarious
federal agencies, assisting the Attorney General in the
performance of his function as legal adviser to the President,
and rendering opinions to the Attorney General and the heads of
the various organizational units of the Department of Justice.

28 C.F.R. § 0.25,

* NOTE: This is a preliminary print of opinions that will be
published in a bound volume to be issued in the near future.
This volume may be cited 10 Op. 0.L.C. (1986) {(preliminary
print).



Opinlons of the Office of Legal Counsel in Volume 10
Contentg Page

Legality of State Payments to Attorneys Representlng
Veterans (January 28, 1986) . . . . . . 1

Proposed Indemnification of Department of Justice
Employees (February 6, 1986). . . . . . . . . . . 9

Constitutionality of Proposed Conditions to Senate
Consent to the Interim Convention on
Conservation of North Pacific Fur Seals
(February 6, 1986). . . . . « « « « « 4 « o+ . 17

Funding of Grants by the National Institutes
of Health (February 11, 1986) . . . . . . . . . . 26

State Regulation of an Insurance Program Conducted by
the Export-Import Bank of the United States
(March 19, 1986). . . . . « + « « v o 4 e e e e 36

Constitutionality of State Procedural Reform
Provision in Superfund Legislation
(April 1, 1986) . v « « v v 4 e e e e e e e e . 43

Congressional Authority to Adopt Legislation
Establishing a National Lottery
(April 4, 1986) . . & « + v ¢ v v e e e e e e e 52

Constitutionality of South African Divestment
Statutes Enacted by State and Local Governments
(April 9, 1986) . . . + « « + « + 4 e e e e e e 65

Response to CongressSional Requests for Information
Regarding Decisions Made Under the Independent
Counsel Act (April 28, 1986). . . . . . . . . . . 91

S. 2214, A Bill to Clarify that a Civil Penalty is
the Exclusive Penalty for Violations of the
Ethics in Government Act (June 3, 1986) . . . . . 123

Application of Emoluments Clause to Part-time
Consultant for the Nuclear Regulatory
Commission (June 3, 1986) . . . . . . . . +« « . . 127

Compatibility of New York City Local Law 19 with
Federal Highway Act Competitive Bidding
Requirements (June 30, 1986). . . . . . . . . . . 133

Nominations for Prospective Vacancies on the Supreme
Court (July 9, 1986). . . . . . « <« « &« « v o . . 143

vii



Federal Equal Employment Opportunity Reporting

Act of 1986 (August 12, 1986)

Assignment of Army Lawyers to the Department

of Justice (August 27, 1986).

Application of the Mansfield Amendment to the Use of
United States Military Personnel and Equipment
to Assist Foreign Governments in Drug

3

.

Enforcement Activities (September 18, 1986)

Department of Labor Jurisdiction to Investigate

Certain Criminal Matters (October 28,

Applicability of Fourth Amendment to Use of
Beepers in Tracking Bank Robbery Bait

Money (December 5, 1986). .

Constitutionality of Government Commission's
Use of Logo Including an Historical Cross

in Its Design (December 9, 1986).

Enforcement by Federal Magistrates of Summonses
Issued by FBI in Aid of Criminal Investigations
and Foreign Intelligence Activities

(December 11, 1986) . . .

The President's Compliance with the "Timely

1986)

°

Notification" Requirement of Section 501 (B)

of the National Security Act
({(December 17, 1986) . . . . . .

Applicability of Executive Privilege to the
Recommendations of Independent Agencies
Regarding Presidential Approval or Veto of

Legislation (December 22, 1986)

.

148

151

160

172

182

188

191

208

233



LEGALITY OF STATE PAYMENTS TO
ATTORNEYS REPRESENTING VETERANS

A state veterans agency's payment of fees exceeding $10 to
attorneys for representing veterans under laws administered by
the Veterans Administration does not violate federal laws
governing the practice of attorneys before the Veterans
Administration. The $10 limit and other restrictions on attorney
fees imposed by federal law do not apply to payments by third
parties.

January 28, 1986

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
VETERANS ADMINISTRATION

This responds to your request that this Department consider
whether legislation recently enacted by the state of Oregon
authorizing payment by the Oregon Department of Veterans' Affairs
to attorneys representing veterans under laws administered b{ the
Veterans Administration violates 38 U.S.C. §§ 3404 and 3405.
Payments to attorneys under the Oregon statute are likely to
exceed the $10 fee limit imposed by § 3404. Although we view the
question as close, we have concluded that 38 U.S.C. §§ 3404 and
3405 do not bar payments by the Oregon Department of Veterans'
Affairs to attorneys representing veterans.

Sections 3404 (a) and (b) provide for the "recognition" of
attorneys by the Administrator of the Veterans Administration

1 Chapter 790, Oregon Laws 1985 (to be codified at Oregon
Rev. Stat. 406.030) provides, in relevant part:

(1) The Director of Veterans' Affairs, on behalf of
this state, may, with agreement of the Attorney
General, contract with attorneys for the provision by
the attorneys of services as counsel for war veteran
residents of Oregon in the preparation, presentation
and prosecution of claims under laws administered by
the United States Veterans Administration.

* * *

(3) Insofar as possible, the expense of services
provided under a contract authorized by this section
shall be paid by the state to an attorney from funds
available to the Department of Veterans' Affairs.

Provisions concerning the representation of veterans in
claims before the Veterans Administration are set out in 38
U.S.C. 8§ 3401-3405.



(Administrator), and allow the Administrator to suspend or
exclude "unprofessiocnal, unlawful, or dishonest" attorneys from
practice before the Veterans Administration.? Section 3404 (c)
provides that the Administrator pay attorneys representing
veterans no more than $10 for each claim. Section 34053

+

2 gection 3404 provides in full:

(a) The Administrator may recognize any individual
as an agent or attorney for the preparation,
presentation, and prosecution of claims under laws
administered by the Veterans' Administration. The
Administrator may require that individuals, before
being recognized under this section, show that they are
of good moral character and in good repute, are
qualified to render claimants valuable service, and
otherwise are competent to assist claimants in
presenting claims.

(b) The Administrator, after notice and
opportunity for a hearing, may suspend or exclude from
further practice before the Veterans' Administration
any agent or attorney recognized under this section if
he finds that such agent or attorney (1) has engaged in
any unlawful, unprofessional, or dishonest practice;

(2) has been guilty of disreputable conduct; (3) is
incompetent; (4) has violated or refused to comply with
any of the laws administered by the Veterans'
Administration, or with any of the regulations or
instructions governing practice before the Veterans'
Administration; or (5) has in any manner deceived,
misled, or threatened any actual or prospective
claimant.

(c) The Administrator shall determine and pay fees
to agents or attorneys recognized under this section in
allowed claims for monetary benefits under the laws
administered by the Veterans' Administration. Such
fees (1) shall be determined and paid as prescribed by
the Administrator; (2) shall not exceed $10 with
respect to any one claim; and (3) shall be deducted
from monetary benefits claimed and allowed.

3 Section 3405 provides in full:

Whoever (1) directly or indirectly solicits,
contracts for, charges, or receives, or attempts to
solicit, contract for, charge, or receive, any fee or
compensation except as provided in sections 3404 or 784
of this title, or (2) wrongfully withholds from any

. (continued...)
2



establishes criminal penalties for soliciting, contracting,
charging, or receiving "any fee or compensation except as
provided in section(] 3404" or another provision not relevant
here.? Congress first enacted fee limitations for veterans'
attorneys in 1862. 12 Stat. 568. The current limit of $10 was
gset in 1864, 13 Stat. 389, and has remained unchanged since that
day.

In determining whether the recently enacted Oregon
legislation is legal, we begin with the language of the federal
statutes.® There is no dispute that the statutory language
prohibits the payment by a veteran of an attorney's fee in excess
of $10 with respect to any one claim. Indeed, §§8 3404 and 3405
do not allow any direct payment to the attorney by the claimant.
As noted, these provisions instruct the Administrator to
determine and pay fees, and provide that the fees "shall not
exceed $10 with respect to any one claim" and "shall be deducted
from monetary benefits claimed and allowed."

Whether the statutory language also forbids payments in
excess of $10 by third parties to attorneys representing veterans
is more problematic. Section 3404(c), the prohibitory provision,
does not address fees paid by third parties. Instead, this
provision simply limits the fees that can be deducted from
benefits allowed in successful claims, and provides that the
Administrator determine and deduct those fees.

Section 3405 is somewhat less clear. As noted, § 3405
imposes criminal penalties for, among other things, receiving
"any fee or compensation except as provided in section[] 3404" or

3(...continued)
claimant or beneficiary any part of a benefit or claim
allowed and due him, shall be fined not more than $500
or imprisoned at hard labor for not more than two
years, or both.

4 38 U.S.C. § 784 provides jurisdiction in the United States
district courts over ingsurance claims by veterans against the
Veterans' Administration. Section 784(g) allows ths court, as
part of its judgment, tc allow reasonable attorneys fees “not to
exceed 10 per centum of the amount recovered and to be paid by
the Veterans Administration out of the payments to be made under
the judgment or decree at a rate not exceeding one tenth of each
of such payments until paid."

5 The Supreme Court has repeatedly emphasized that, in
construing a statute, the place to begin is with the plain
language of the provision. See, e.g., United States v.
Apfelbaum, 445 U.S. 115 (1980); see generally 2A Sutherland,
Statutory Construction § 46.01 (4th ed. 1973).

3



another inapplicable provision. This language may be reasonably
interpreted as merely imposing criminal penalties for conduct
that violates § 3404 (c) (i.e., receipt of a fee in excess of $10
from a veteran or the Veterans Administration). Under this
interpretation, since § 3404 (c) does not address the receipt of
fees from third parties, § 3405 would not impose any penalty for
this conduct.® This reading would allow third-party payment of
veterans' attorneys fees because the third party would not
contract for any fee to be taken from the claimant, nor would the
attorney solicit, contract for, charge, or receive any fee from
the claimant. It is also possible, however, to construe § 3405
as prohibiting the receipt of any fee other than those lawfully
made under § 3404 (c), a reading that would bar the third party
funding of veterans' lawyers envisioned in the Oregon statute.

Because the statutory language is not wholly clear on the
point at issue, it is appropriate to examine the statute's
legislative history. In our view, the limited legislative
history of § 3404 strongly supports the view that the original
purpose of these provisions was to protect veterans from
unscrupulous lawyers7 and to keep lawyers from substantially
diminishing any benefits granted to veterans through the claim

process.8 In Walters v. National Ass'n of Radiation Survivors,
473 U.S. 305 (1985), all members of the Supreme Court agreed that

6 Such a reading would put a parallel construction on the
two parts of § 3405. The second part, dealing with the
"wrongful (] withhold[ing]" of benefits, is explicitly directed
towards withholding from "any claimant or beneficiary."

7 In Calhoun v. Magsie, 253 U.S. 170, 173-74 (1920), the
Court explained generally that such limits "protect just
claimants from extortion or improvident bargains."

8 See Cong. Globe, 37th Cong., 2d Sess. 2101, 3119 (1862).
See also Cong. Globe, 41st Cong., 2d Sess. 1967, 4459 (1870). In
discussing the limited fee for veterans' agents or attorneys on
pension claims the five dollar (at that time) fee was referred to
as "sufficient compensation." The discussions clearly show the
intent of each speaker to "protect the soldier from the rapacity
of these agents." In less charitable moments agents and
attorneys are referred to as "vampires," an "infamous gang of cut
throats," "sharks," and a "piratical crew." Yet it is repeatedly
noted that "the object of the limit on fees of agents and
attorneys in claiming pensions and other allowances . . . is to
prevent extortionate charges," to prevent fraud, and to make sure
it is "the soldier" who gets the money "and not the attorney."

4



protection from unscrupulous lawyers was the principal purpose of
these provisions.

Obviously, the goal of protecting veterans from unscrupulous
lawyers and the desire to protect benefits recovered by a veteran
suggest no reason to bar third-party funding of attorneys
representing veterans.10 It must be acknowledged, however, that
another goal of the federal statutes, as explained in Walters,
might be frustrated by third party payments such as those that
will be made under the Oregon statute. In Walters, the Court
concluded that "even apart from the frustration of Congress'
principal goal of wanting the veteran to get the entirety of the
award, the destruction of the fee limitation would bid fair to
complicate a proceeding which Congress wished to keep as simple
as possible." 473 U.S. at 326. Recognizing a relationship
between the twin goals of informality and the delivery of
undiminished benefits to the Veteran, the Court noted:

It is scarcely open to doubt that if claimants were
permitted to retain compensated attorneys the day might
come when it could be said that an attorney might
indeed be necessary to present a claim properly in a
system rendered more adversary and more complex by the
very presence of lawyer representation. It is only a
small step beyond that to the situation -in which the

9 In Walters, the Supreme Court rejected a due process
challenge to the restriction imposed by 8§ 3404 and 3405; the
holding of the case does not control the issues raised when a
state seeks voluntarily to provide counsel. The Supreme Court
upheld the facial constitutionality of §§ 3404 and 3405. The
constitutionality of these provisions as applied to specific
individuals or identifiable groups remains an open question. 473
U.8. at 336 (concurrence), 358 (dissent).

10 However, any payment that directly or indirectly
diminished the veteran's benefits would be inconsistent with this
purpose., See Richman v. Nelson, 49 N.Y.S. 2d 514, 516 (1944)
(payment to attorney from veteran's estate through the veteran's
sister, acting as a committee, would "circumvent the statute");
but see Fuller v. Dittmeier, No. 82-0648 C (E.D. Mo. Mar. 1,
1983) (unpublished) (decision that father of veteran could pay
attorney to represent son); Welty v. United States, 2 F.2d 562
(6th Cir. 1924) (criminal conviction for violating $3 limitation
on attorneys fees for representing War Risk Insurance claimants
reversed on grounds that father was third party not covered by
statute). Fuller and Welty are not directly on point, however,
because § 3405's ten-dollar limit applies to fee payments from
any recipient or beneficiary. An immediate family member might
not be an independent third party in paying attorney fees for a
veteran.



claimant who has a factually simple and obviously
deserving claim may nonetheless feel impelled to retain
an attorney simply because so many other claimants
retain attorneys. And this additional complexity will
undoubtedly engender greater administrative costs, with
the end result being that less Government money reaches
its intended beneficiaries.

Id.

Notwithstanding Congress' desire to preserve the informality
of benefits proceedings, we do not bhelieve that this purpose is
sufficient to support the conclusion that third-party payments
under the Oregon legislation would be illegal.

The barrier erected under §§ 3404 and 3405 against "[t]he
regular intrcduction of lawyers into the proceedings" was not
made absolute. Lawyers willing to provide representation pro
bono or for $10 or less are clearly allowed under §§ 3404 and
3405. 1Indeed, §§ 3402 and 3403 expressly authorize certain
"representatives" and "agents" to participate in the
"preparation, presentation, and prosecution" of veterans claims,
provided that no fee is extracted from the veteran.

Section 3402 allows the Administrator to recognize
representatives of veterans' organizations and the Red Cross "in
the preparaticn, presentation, and prosecution of [veterans']
claims, "1l provided that such representatives certify to the

11 gection 3402 provides in relevant part:

(a) (1) The Administrator may recognize
representatives of the American Red Cross, the American
Legion, the Disabled American Veterans, the United
Spanish War Veterans, the Veterans of Foreign Wars, and
such other organizations as he may approve, in the
preparation, presentation, and prosecution of claims
under the laws administered by the Veterans'
Administration.

(2) The Administrator may, in his discretion,
furnish, if available, space and office facilities for
the use of paid full-time representatives ©f national
organizations so recognized.

(b) No individual shall be recognized under this
section --

(1) unless he has certified to the Administrator
that no fee or compensation of any nature will be
) (continued...)
6
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Administrator "that no fee or compensation of any nature will be
charged any individual for services rendered in connection with

any claim." The statute authorizes the Administrator to provide
space and office facilities for such "paid, full-time
representatives." Id. (emphasis added). Similarly, § 3403

grants the Administrator power to recognize an individual for the
preparation, presentation, and prosecution cf any particular
claim for benefits after certification that no fee will be
charged any individual for services rendered. Although these
"representatives” and "agents" need not be lawyers, it seems
clear that lawyers may serve in that capacity. 1In fact, we are
informed that veterans organizationg have used and currently are
using attorneys as representatives.13 Legal aid society
attorneys also represent veterans in claims before the Veterans
Administration. Thus, because Congress approved of some
participation by attorneys, it seems doubtful that Congress would
have wished to bar representation by lawyers furnished free of
charge to the veteran by a state such as Oregon.

Finally, general principles of statutory construction
support a narrow reading of §§ 3404 and 3405. Section 3405
provides substantial criminal penalties, and under the widely
recognized "rule of lenity" criminal provisions subject to more
than one reasonable construction should be interpreted narrowly
and ambiguity should be resolved in favor of lenience. See,
e.g., Bifulco v. United States, 447 U.S. 381 (1980); 3
Sutherland, Statutory Construction §§ 59.03 et seqg. (4th ed.
1973). This principle of construction supports the view that
these provisions only restrict payments from the claimant or
beneficiary.

11(...continued)
charged any individual for services rendered in
connection with any claim; and

(2) unless, with respect to each claim, such
individual has filed with the Administrator a power of
attorney, executed in such manner and form as the
Administrator may prescribe.

12 38 y.s.C. § 3402(a) (2). The extensive use of full-time
paid service agents from veterans' organizations was noted by the
Supreme Court in Walters. 473 U.S. at 311-12. The Court noted
that 86 percent of all claimants are represented by service
representatives. Id. at 312 n.4.

13 In a footnote, the Walters Court referred to testimony by
two attorneys, one who had handled claims by veterans as a law
student and another who was a staff member of the appellee
veterans' organization, "Swords to Ploughshares." 473 U.S. at
324 n.1l1.



For the foregoing reasons, this Department believes that the
Oregon statute providing funds for attorneys representing veteran
claimants does not violate 38 U.S.C. §§ 3404 and 3405.

Charles J. Cooper
Aggistant Attorney General

+ Qffice of Legal Counsel



PROPOSED INDEMNIFICATION OF DEPARTMENT OF JUSTICE EMPLOYEES

The Attorney General may use funds from the Department of
Justice's general appropriation to indemnify Department employees
for actions taken within the scope of their employment.

February 6, 1986
MEMORANDUM OPINION FOR THE ATTORNEY GENERAL

This memorandum responds to your request for this Office's
opinion on the question whether you have authority to indemnify
Department of Justice employees against personal liability for
actions taken within the scope of their employment. Funds for
the indemnification would come from the Department's own
appropriation.

In an opinion issued in 1980, this Office expressed the view
that the Attorney General does have such authority.l We have
carefully re-examined that opinion and, for the reasons discussed
below, continue to adhere to the view that the Attorney General
may lawfully authorize the indemnification of Department
employees for adverse money judgments (as well as for settled or
compromised claims) arising out of actions taken within the scope
of their employment.

As noted in this Office's 1980 opinion, the Attorney General
has plenary authority to conduct and supervise all litigation in
which the United States has an interest. This power derives
generally from the Attorney General's position as the chief legal
officer of the federal government. See 28 U.S.C. 8§ 516-519; 5
U.S.C. § 3106. '"Included within the brocad authority of the
Attorney General to carry on litigation is the power to
compromise." "Settlement Authority of the United States in 0il
Shale Cases,"” 4B Op. O0.L.C. 756 (1980) (footnote omitted). See
generally United States v. San Jacinto Tin Co., 125 U.S. 273, 284
(1888); 38 Op. Att'y Gen. 98 (1934).

Under this general authority, the Attorney General has long
taken steps to defend Department employees sued for actions taken

1 Memorandum to Alice Daniel, Assistant Attorney General,
Civil Division from John M. Harmon, Assistant Attorney General,
Office of Legal Counsel (Aug. 15, 1980) (1980 Opinion). See also
Memorandum to Richard K. Willard, Assistant Attorney General,
Civil Division from Ralph W. Tarr, Deputy Assistant Attorney
General, Office of Legal Counsel (Oct. 4, 1984) (commenting on
1984 Civil Division Representation Study); Memorandum for the
Attorney General from Theodore B. Olson, Asgsistant Attorney
General, Office of Legal Counsel (Nov, 5, 1981) (suggesting that
the Attorney General establish a policy on thig issue).

9



within the scope of their employment. As stated in 1858 by
Attorney General Black:

When an officer of the United States is sued for doing
what he was required to do by law, or by the special
orders of the Government, he ought to be defended by
the Government. This is required by the plain
principles of justice as well as by sound policy. No
man of common prudence would enter the public service
if he knew that the performance of his duty would
render him liable to be plagued to death with lawsuits,
which he must carry on at his own expense. For this
reason it has been the uniform practice of the Federal
Government, ever since its foundation, to take upon
itself the defense of its officers who are sued or
prosecuted for executing its laws.

9 Op. Att'y Gen. 51, 52 (1858). ee also 5 Op. Att'y Gen. 397
(1851) .2

The gradual erosion of the doctrine of sovereign immunity
culminated in the enactment of the Federal Tort Claims Act
(FTCA), 28 U.S.C. §§ 2671-2680, which permits suit to be brought
directly against the United States once administrative remedies
have been exhausted. Although enactment of the FTCA initially
led to a decline in the number of suits against individual
officers, the problem emerged afresh after the Supreme Court's
decision in Bivens v. Six Unknown Named Agents, 403 U.S. 388
(1971), holding that damages may be obtained against federal
officers who have violated the constitutional rights of private
individuals. Bivens and its progeny have led to a steadily
increasing stream of damage actions against government employees
sued in their individual capacity for alleged constitutional
violations. This growth in damages claims, in turn, has revived
the government's interest in the problems of providing assistance
to its employees who are sued in their individual capacity for
job-related activities. The primary form of assistance, of
course, is the provision of an attorney, either a Department of
Justice employee or private counsel. Expenses incurred by the
Department for private counsel are paid out of the Department's

2 The practice of defending such officers was made necessary
in the early days of our country because the doctrine of
sovereign immunity forbade suits against the United States.
Claimants would therefore often sue the officer who had taken the
wrongful action, alleging that he had acted outside the scope of
his official capacity.

10
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general appropriation.3 In light of the Department's interest in
protecting both employee morale and any underlying federal
interests involved in the lawsuits, payment of private counsel
fees incurred in the defense of Department employees is warranted
as "expenses necessary for the legal activities of the Department
of Justice," as our appropriation usually provides. See, e.9.,
Pub. L. No. 96-68, 93 Stat. 419 (1979). The Department has
developed in the last decade extensive guidelines governing such
representation. See 28 C.F.R. § 50.15.

In the 1980 Opinion, we advised the Civil Division that the
Attorney General could expend money from the Department's general
appropriation to settle claims against Department employees for
damages caused by actions taken within the scope of their
employment. As in the case of departmental payment of private
counsel fees, our conclusion was based on the basic rule that a
general appropriation may be used to pay any expense that is
necessary or incident to the achievement of the underlying
objectives for which the appropriation was made. General
Accounting Office, Principles of Federal Appropriations Law 3-12
to 3-15 (1982). If the agency believes that the expenditure
bears a logical relationship to the objectives of the general
appropriation, and will make a direct contribution to the
agency's mission, the appropriation may be used:

It is in the first instance up to the administrative
agency to determine that a given item is reasonably
necessary to accomplishing an authorized purpose. Once
the agency makes this determination, GAO will normally
not substitute its own judgment for that of the agency.

Id. at 3-14.

3 Early examples of agency appropriations being used to pay
private counsel fees can be found at 12 Op. Att'y Gen. 368
(1868); 9 Op. Att'y Gen. 146 (1858); 5 Op. Att'y Gen. 397 (1851);
and 3 Op. Att'y Gen. 306 (1838). "When a ministerial orx
executive officer is sued for an act done in the lawful discharge
of his duty, the government which employed him is bound, in
conscience and honor, . . . not [to] suffer any personal
detriment to come upon him for his fidelity, but will adopt his
act as its own and pay the expense of maintaining its legality
before the tribunal where it is questioned." 9 Op. Att'y Gen.
146, 148 (1838).

4 The Comptroller General has long approved this use of our
general appropriation. See 31 Comp. Gen. 661 (1952); see also 53
Comp. Gen. 301 (1973) (use of judiciary appropriation to pay for
litigation costs when Department of Justice has declined
representation) .

11



There is a clear logical connection between the achievement
of an agency's underlying mission and protecting the agency's
employees from financial liability for actions taken within the
scope of their employment. As Attorney General Black noted in
1858, it will be difficult to recruit or maintain a superior
federal work force if employees are fearful that they may face
financial ruin for their actions notwithstanding the fact that
they have acted within the scope of their employment .

Similarly, the General Counsel for the Comptroller General
has opined that the Department of the Interior may use its
general appropriation to pay a judgment entered against two game
wardens who had been convicted of trespass. See B-168571-0.M.
(Jan. 27, 1970). The wardens had entered onto private property
at the direction of their superiors in order to post "No Hunting"
signs. The General Counsel turned first to the question whether
the employees had been acting within the scope of their
employment:

59 Op. Att'y Gen. 51, 52 (1858). In 1838 Attorney General
Butler determined that the Navy could pay a judgment for damages
and costs entered against a naval officer:

The recovery was for acts done by Commodore Elliot in
the performance of his official duty, and for costs
occasioned by the defenses made by the United States.
It is therefore one of those cases in which the officer
ought to be fully indemnified; and the section to which
I have referred may well be regarded as authorizing the
department to pay the amount required for such
indemnification, if, as already suggested, there be any
funds within its control properly applicable to such a
subject.

3 Op. Att'y Gen. 306 (1838). There is other language in the
early cases and Attorney General opinions supporting the
proposition that the government should and will indemnify such
employees, but it is not clear whether the payment was made in
these cases from an agency appropriation or through special
legislation. See Tracy v. Swartwout, 35 U.S. (10 Pet.) 80, 98-99
(1836) ("Some personal inconvenience may be experienced by an
officer who shall be held responsible in damages for illegal acts
done under instructions of a superior; but, as the government in
such cases is bound to indemnify the officer, there can be no
eventual hardship."); 9 Op. Att'y Gen. 51, 53 (1857) ("In Little
v. Bareme, 6 U.S. (2 Cranch) 170, the Government took no part in
the defense, but it afterwards assumed the judgment, and paid it
with interest and all charges.").

6 See Merovka v. Allen, 410 F.2d 1307 (10th Cir. 1969).
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It is apparent that the claimants acted at the
direction of their superiors and with legal advice uypon
which they were entitled to rely. They were required
to act in the line of duty, and they intended
faithfully to carry out the law enforcement activity of
the Bureau. Under these tvircumstances and especially
since they were directed by their superiors, the
government is obligated to compensate them.

Id. at 2.

He then examined whether the judgment should be paid out of
what is familiarly called the Judgment Fund, 31 U.S.C. § 1304, or
some other source:

[Tlhe judgment against the claimants is not
sufficiently similar to a judgment against the United
States to justify payment under 31 U.S.C. 724a [now
codified at 31 U.S.C. § 1304]. On the other hand, the
claimants' course of conduct resulting in their payment
of the dam:yes was sanctioned and directed by the
Bureau of Sport Fisheries and Wildlife to the extent
that it can reasonably be considered as law enforcement
activity of the Bureau. Accordingly, reimbursement to
the claimants should be charged to the Department of
Interior appropriation available to the Bureau for
necessary expenses of its law enforcement program.

Id. at 3.

The Comptroller General had earlier used the same analysis
in determining that the Justice Department could use its general
appropriation to indemnify an FBI agent for a fine imposed by a
district court for contempt of court. 44 Comp. Gen. 312 (1964).
The agent had refused, pursuant to Department regulations and
instructions from the Attorney General, to answer certain
questions concerning a Mafia figure. After first determining
that the agent had been acting within the scope of his employment
and that the Judgment Fund was not available, the Comptroller
General concluded:

[Ilt is a settled rule that where an appropriation is
made for a particular object by implication it confers
authority to incur expenses which are necessary or
proper or incident to the accomplishment of the
objective or purpose for which made. The FRI
appropriation . . . provides in general terms for,
among other things, "expenses necessary for the
detection and prosecution of crimes against the United
States.™®

13



Accordingly, and since it appears from the facts
reported and outlined herein that the expense of the
fine reasonably would fall into that category, we
conclude that payment of the contempt fine of $500 may
be regarded as a proper charge against this
appropriation.

Id. at 314-15.

More recently, the Comptroller General reached the same
conclusion with respect to attorneys' fees assessed against FBI
agents involved in a raid on the Black Panthers. 59 Comp. Gen.
489 (1980). After noting that the lawsuit "arose by reason of
the performance of their duties as employees of the FBI," the
Comptroller General stated flatly: "It has long been our view
that the United States may bear expenses, including court imposed
sanctions, which a Government employee incurs because of an act
done in the discharge of his official duties." Id. at 492-93.

The Comptroller General has applied these principles in at
least two caseg raising the specific issue of individual
liability for damages. In 1977, he issued an opinion addressing
the issue of liability under 26 U.S.C. § 7217 for disclosure of a
taxpayer's return. 56 Comp. Gen. 615 (1977). Although IRS
employees were protected under a specific statute authorizing
their indemnification, see 26 U.S.C. § 7423(2), employees of
other agencies that might have access to the forms were not. The
Comptroller General concluded that damage awards against these
employees could be funded from their agencies' general
appropriations. Id. at 619. In the second case, the Comptroller
General concluded that the Drug Enforcement Administration could
use its appropriation to settle a case in which two of its agents
were charged with conduct violating the Fourth Amendment. See B-
176229 (Sept. 27, 1977) (unpublished).”

7 The Comptroller General suggested that indemnification is
not possible when an adverse final judgment is entered against an
individual government employee on the issue of fault. Although
the 1980 Opinion did not reach this issue, this Office advised
the Civil Division shortly thereafter that our analysis also
supported the conclusion that, in appropriate circumstances, the
Attorney General has authority to reimburse Justice Department
employees for final judgments entered against them individually.
See Memorandum for Alice Daniel, Assistant Attorney General,
Civil Division from John M. Harmon, Assistant Attorney General,
Office of Legal Counsel (Aug. 22, 1980).

As the Assistant Attorney General for the Civil Division has
underscored, the Comptroller General has not made the
. (continued...)
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Finally, this Office relied upon these principles in its
opinions holding that the Department of Defense could use one of
ite appropriations to fund the settlement of constitutional tort
claims against four Army officers arising out of Berlin
Democratic Club v. Brown, 410 F. Supp. 144 (D.D.C. 1978). See
Memorandum for the Attorney General from Larry A. Hammond, Deputy
Assistant Attorney General, Office of Legal Counsel (Aug. 15,
1979); Memorandum to Barbara Allen Babcock, Assistant Attorney
General, Civil Division (Jan. 24, 1979).

Conclusion

We have reviewed our 1980 opinion on this subject and have
again concluded that the Attorney General may use the
Department's general appropriation to indemnify Department
employees for adverse money judgments, as well as for sgettled or

7(...continued)
settlement/£final judgment distinction in other cases, “and in any
event Comptroller General opinions are not binding on the

Attorney General." Memorandum for the Attorney General from
Richard K. Willard, Assistant Attorney General, Civil Division
(Jan. 6, 1986). Moreover, a careful reading of the Comptroller

General opinion in which the distinction was made suggests that
it may actually relate to whether the adverse judgment reveals
that actiong of the officer were outside the scope of his
employment. In any event, we believe that guch a distinction is
untenable, and we continue to adhere to previous opinions that
indemnity is legally permissible both for settlements and final
judgments.

8 The Civil Division's 1984 Representation Study identified
memoranda from Attorneys General Civiletti and Smith that appear
to conflict with the view expressed in our 1980 opinion.
Memorandum for Alice Daniel, Assistant Attorney General, Civil
Division from Benjamin R. Civiletti, Attorney General (Nov. 20,
1980) ; Memorandum to William Webster, Director, FBI from William
French Smith, Attorney General (Nov. 17, 1981) (resolving "to
adhere to the existing Department policy generally not to pay
settlements on behalf of employees"). This apparent conflict may
have led to uncertainty within the Department, resulting in
statements by Department officials suggesting the need for
express legislative authority. See Memorandum for the Attorney
General from Richard K. Willard, Assistant Attorney General,
Civil Division (Jan. 6, 1986). While these statements obviously
may be weighed in your decision on whether to change the
Department's indemnification policy and, if so, on how to alert
Congress, they do not affect our analysis of the Attorney
General's legal authority to indemnify.
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compromised claims, arising out of actions taken within the scope
of their employment.

Charles J. Cooper
Asgigtant Attorney General
Office of Legal Counsel
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CONSTITUTIONALITY OF PROPOSED CONDITIONS TO SENATE CONSENT TO THE
INTERIM CONVENTION ON CONSERVATION OF NORTH PACIFIC FUR SEALS

A proposed condition on the Senate's consent to an
international convention that dictates how the United States
representative to an international commission must vote on
certain matters before the commission is unconstitutional
because, rather than setting forth the Senate's understanding of
the terms of the convention, it would interfere with the ability
of the President and his appoiritee to execute faithfully the
convention according to its terms.

February 6, 1986

MEMORANDUM OPINION FOR THE DEPUTY LEGAL ADVISER,
DEPARTMENT OF STATE

You have asked for our views on the constitutionality of a
proposed "condition" to the Senate's consent to the Protocol
Amending the Interim Convention on Conservation of North Pacific
Fur Seals (Convention). The proposed condition would require the
United States representative to the North Pacific Fur Seal
Commission (Commission) to vote against any recommendation before
the Commission that would result in a commercial taking of fur
seals within United States waters, and to abstain from voting on
any recommendation that seeks to regulate taking of fur seals for
subsistence purposes on the Pribilof Islands. For the reasons
set forth below, we believe that this provision would
impermigsibly interfere with the President's constitutional
authority to execute the laws, and therefore would violate the
constitutionally mandated separation of powers between the
Legislative and Executive Branches.

The Convention, originally signed in 1957, provides an
international regime for the protection and management of fur
seals. Parties to the Convention (Canada, Japan, the Soviet
Union, and the United States) have agreed to coordinate
scientific research programs and to cooperate in investigating
the fur seal resources of the North Pacific Ocean. Art. II, ¥ 1.
The Convention specifically requires that the parties prohibit
pelagic sealing (i.e., the killing of fur seals at sea). Art.
ITII. The Convention also provides for establishment of the
Commission, which is composed of one member f£rom each party.

The Commission is charged to:

(a) formulate and coordinate research
programs designed to achieve the objectives of the
Convention;

(b) recommend coordinated research programs
to the parties for implementation;
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(c) study the data obtained from the
implementation of coordinated research programs;

(d) recommend appropriate measures to the
parties on the basis of findings obtained from the
implementation of coordinated research programs,
including measures regarding the size and the sex
and age composition of the seasonal commercial
kill from a hexrd; and

(e) recommend to the parties the methods of
sealing best suited to achieve the objectives of
the Convention.

Art. V, § 2. Decisions and recommendations of the Commission
must be unanimous, with each party having one vote. Art. V, § 4.

The Interim Convention was extended by agreement of the
parties in 1963, 1969, 1976, and 1980. On October 12, 1984, the
parties signed another protocol extending the Convention until
October 13, 1988, which the President has submitted to the Senate
for its advice and consent.l See Mesgage from the President of
the United States Transmitting the Protocol, signed at Washington
on October 12, 1984, Amending the Interim Convention on
Conservation of North Pacific Fur Seals between the United
States, Canada, Japan, and the Soviet Union, S. Treaty Doc. No.
5, 99th Cong., 1lst Sess. (1985).

The staff of the Senate Committee on Foreign Relations,
which is now reviewing the Protocol, has proposed that the
Senate's consent be subject to four "conditions." The first of
these, which you have asked us to review,? would provide:

1 In addition to extending the Convention, the parties
agreed upon a "Statement of Concerns." In that statement, the
parties take note of concerns over declines in the fur seal
population, current economic conditions, and other problems of
fur seal management and conservation.

2 The other three conditions provide that (1) the North
Pacific fur seal herd shall be conserved, managecd, and protected
pursuant to United States domestic laws to the extent such laws
are more restrictive than provided for under the Convention; (2)
the Secretary of Commerce is to take appropriate steps under the
Convention to develop and implement a program of cooperative
research in the Bering Sea ecosystem to determine the causes of
the fur seal population decline and to increase the health and
viability of the Bering Sea ecosystem and the North Pacific fur
seal population; and (3) the subsistence taking of fur seals

(continued...)
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That as a result of the decline of the fur seal
population on the Pribilof Islands and other factors,
whenever the North Pacific Fur Seal Commission, during
the period of this Protocol, considers recommendations
to the Parties pursuant to Article V of the Convention,
the United States Commissioner shall vote against any
recommendation that would result in the taking of fur
seals for commercial purposes on lands or waters within
the jurisdiction of the United States. The
Commissioner shall also abstain from voting on any
recommendation that seeks to regulate the taking of fur
geals for subsistence purposes on the Pribilof Islands.

Because of the interplay between the Convention and United States
domestic law, the effect of this reservation would be to prohibit
the commercial taking of fur seals_on lands or waters within the
jurisdiction of the United States,? and to allow subsistence
kills of fur seals on the Pribilof Islands only as permitted
under United States domestic law.?

This proposed condition does not purport to set out the
Senate's understanding of the scope of the international

2(...continued)
shall be at no cost to the government. You have not agked us to
review these proposed conditions, and we therefore take no
position as to their constitutionality.

3 The killing of fur seals within United States waters is
effectively prohibited by the Marine Mammal Protection Act of
1972, 16 U.S.C. §§ 1361 et seq., except as authorized under the
Fur Seal Act of 1966, 16 U.S.,C. §§ 1151 et seg., which was passed
to implement the Fur Seal Convention. Pursuant to § 107 of the
Fur Seal Act, 16 U.S.C. § 1157, the Secretary of State, with the
concurrence of the Secretary of Commerce, is authorized to accept
or reject any recommendation made by the Commission under Article
V, and thereby to authorize commercial Efur seal kills. Because
recommendations of the Commission must be unanimous, the effect
of the reservation would be to preclude the Commission from
making any recommendation to the Secretary of State for a
commercial kill in United States waters.

4 Indians, Aleuts, and Eskimos who live on the coasts of the
North Pacific Ocean are permitted to take fur seals for
subsistence purposes under the terms of the Fur Seal Act and the
Marine Mammal Protection Act. See 16 U.S.C. §§ 1152, 1379,
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obligations imposed by the treaty or its domestic effects;> nor
does it purport tg limit the obligations or rights of the parties
under the treaty.® Rather, it would limit the discretion of the
United States representative, who is appointed by and answerable
to the President, to implement the Convention in accordance with
its agreed-upon terms. The condition thus reaches beyond the
making of the treaty -- i.e., delineating the legal obligations

[Ny

5 The Senate has often included "understandings" as part of
its consent to ratification. In general, such understandings
interpret or clarify the obligations undertaken by a party to the
treaty, and do not change those obligations. For example, the
Senate Foreign Relations Committee has recently approved the
Genocide Convention, subject to several understandings that set
forth the Senate's interpretation of certain key definitions in
the Convention, and of the relationship between certain other
provisions and obligations of the United States under domestic
law. See S. Ex. Rep. No. 2, 9S5th Cong., 1lst Sess. 16, 21-26
(1985). The Senate has included similar understandings as part
of its consent to a number of other treaties. See generally
Congressional Research Service, Treaties and Other International
Agreements: The Role of the United States Senate, 98th Cong., 2d
Sess. 11, 109-10 (Comm. Print prepared for the Senate Committee
on Foreign Relations, 1984) (CRS Study); S. Rep. No. 29, 97th
Cong., 1lst Sess. 45 (1981) (SALT II Treaty); S. Rep. No. 47, 96th
Cong., 1st Sess. 13-25 (1979) (Panama Canal Treaty).

® The Senate may, by "reservation" or "amendment," condition
its consent to a treaty on a revision or limitation of its terms.
See generally Restatement of the Law, Foreign Relations of the
United States (Tentative Draft No. 6) (Restatement) § 313; CRS
Study, gupra, at 109-10. The resolution of ratification for the
Genocide Convention, as reported by the Senate Foreign Relations
Committee, would condition the Senate’s consent to the Conveittion
on two such reservations: that the specific consent of the
United States is required before any dispute to which the United
States is a party may be submitted to the jurisdiction of the
International Court of Justice, and that nothing in the
Convention requires or authorizes legislation or other action by
the United States "prohibited by the Constitution of the United
States as interpreted by the United States." S. Ex. Rep. No. 2
at 17-20. Reservations have also been attached by the Senate (or
by the Pregident) to ratification of numerous other treaties,
including the Panama Canal Treaty, see S. Rep. No. 47, supra, at
24-25 and the SALT II Treaty, see S. Rep. No. 29, supra, at 44-
45, See generally CRS Study at 109-110; L. Henkin, Foreign
Affairsg and the Constitution 134 & n. 23 (1972). Under
international law, a substantive revision to the treaty
obligations (whether characterized as a "reservation" or an
"amendment") must be accepted by the other contracting states.
See Restatement, supra, § 313.
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and rights of the parties under the agreement -- tc the actual
execution of its terms. Because the execution of a treaty is
clearly part of the President's "executive power" under Article
II of the Constitution, we believe the proposed condition
transgresses the "enduring" and "carefully defined limits"
imposed by the Framers on the powers of the coordinate branches.
See INS v. Chadha, 462 U.S. 919, 957-58 (1983).

The powers of the national government were deliberately
divided by the Framers among three coordinate branches because
they considered the concentration of governmental power to be the
greatest threat to individual liberty. "Basic to the
constitutional structure established by the Framers was the
recognition that '[tlhe accumulation of all powers, legislative,
executive, and judiciary, in the same hands . . . may justly be
pronounced the very definition of tyranny.'" Northern Pipeline
Co. v. Marathon Pipe Line Co., 458 U.S. 50, 57 (1982) (quoting
The Federalist No. 47, at 300 (J. Madison) (H. Lodge ed. 1888)).
Accordingly, "[tlhe Constitution sought to divide the delegated
powers of the new Federal Government into three defined
categories, Legislative, Executive, and Judicial, to assure, as
nearly as possible, that each branch of government would confine
itself to its assigned responsibility." INS v. Chadha, 462 U.S.
at 951; see also Buckley v. Valeo, 424 U.S. 1, 122 (1976). The
Supreme Court has long acknowledged that the partitions
separating each branch of government from the others must be
maintained inviolable if liberty is to be preserved. "The
hydraulic pressure inherent within each of the separate Branches
to exceed the outer limits of its power, even to accomplish
desirable objectives, must be resisted." INS v. Chadha, 462 U.S.
at 951.

The Framers recognized nonetheless that the peculiar nature
of treaty-making warranted a limited exception to the strict
separation of powers between the branches because the negotiation
and acceptance of treaties incorporates both legislative and
executive responsibilities:

[Tlhe particular nature of the power of making treaties
indicates a peculiar propriety in that union. Though
several writers on the subject of government place that
power in the class of executive authorities, yet this
is evidently an arbitrary disposition; for if we attend
carefully to its operation it wili be found to partake
more of the legislative than cof the executive
character, though it does not seem strictly to fall
within the definition of either of them. The essence
of the legislative authority is to enact laws, or, in
other words, to prescribe rules for the regulation of
the society; while the execution of the laws and the
employment of the common strength, either for this
purpose or for the common defense, seem to comprise all
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the functions of the executive magistrate. The power
of making treaties is, plainly, neither the one nor the
other . . . . The qualities elsewhere detailed as
indispensable in the management of foreign negotiations
point out the executive as the most fit agent in those
transaccions; while the vast importance of the trust
and the operation of treaties as laws plead strongly
for the participation of' the whole or a portion of the
legislative body in the office of making them.

The Federaligt No. 75, at 450-51 (A. Hamilton) (C. Rossiter ed.
1961); see also The Federalist No. 64, at 390-93 (J. Jay); 1lhe
Federalist No. 66, at 402-03 (A. Hamilton); gee generally CRS
Study, supra, at 25-28. Rather than vest either the Congress or
the President with the sole power to make treaties, the Framers
sought to accommodate the interests of both, providing that the
President shall make the treaties, but subject to the "advice and
consent" of the Senate.’

In practice, the Senate's formal participation in the
treaty-making process has been to approve, to approve with
conditions, or to disapprove treaties negotiated by the
Executive.é Although the Senate's practice of conditioning its
consent to particular treaties is well-established, its authority
is not unlimited merely because it may withhold its consent.

The general principle that Congress cannot attach
unconstitutional conditions to a legislative benefit or program

7 Article II, § 2, cl. 2 of the Constitution provides in
part that the President "shall have Power, by and with the Advice
and Consent of the Senate, to make Treaties, provided two thirds
of the Senators present concur."

8 president Washington attempted to consult with the Senate,
with limited success, on the negotiation of several treaties with
the Indians. By 1816 the practice had become so firmly
established that the Senate would grant its "advice and consent”
to treaties already negotiated by the President or his
representatives. See CRS Study at 34-36; L. Henkin, Foreign
Affairs and the Constitution at 131-132.

9 The Senate adopted a resolution advising and consenting to
the Treaty of 1797 with Tunis on condition that a certain article
be suspended and renegotiatad. The Senate later gave its advice
and consent to the treaty and two other articles after they had
been renegotiated. CRS Study, supra, at 36. The Supreme Court
has recognized the wvalidity of the practice, but has never
delineated the outer limits of the Senate's power to condition
its consent. See Fourteen Diamond Rings v. United States, 183
U.S. 176, 182 (1901) (Brown, J., concurring); Haver v. Yaker, 76
U.S. (9 Wall.) 32, 35 (1869).
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merely because it has authority to withhold the ber2fit or power
entirely agglies equally to the Senate's advice and consent
authority. For example, the requirement that the Senate
consent to appointments of executive officers does not, by
inference, empower the Senate to exert control over the removal
of officers once approved. See Myers v. United States, 272 U.S.
52, 126 (1926) .11 "The Senate cannot use its advice and consent
power to alter the constitutional distribution of powers or to
impair constitutionally protected rights, any more than the
President and the Senate together can override the requirements
of the Constitution:

[N]Jo agreement with a foreign nation can confer power
on the Congress, or on any other branch of Government,
which is free from the restraints of the Constitution.

% * *

The prohibitions of the Constitution were designed to
apply to all branches of the National Government and
they cannot be nullified by the Executive or by the
Executive and the Senate combined.

Reid v. Covert, 354 U.8. 1, 16-17 (1957). See also Geofroy v.
Riggs, 133 U.S. 258, 267 (1890); The Cherokee Tobacco, 78 U.S.
(11 wall.) 616, 620-21 (1871); Fourteen Diamond Rings v. United
States, 183 U.S. at 183 (1901) (Brown, J. concurring).

Thus, it is critical that the "JOINT AGENCY of the Chief
Magistrate of the Union, and of two-thirds of the members of the

10 por example, Congress could, if it chose, bar aliens from
our shores, but could not admit them under conditions which
deprive them of constitutional rights such as the right to a fair
trial. Wong Wing v. United States, 163 U.S. 228, 237 (1896).

11 gimilarly, the Senate may not use its advice and consent
power with respect to treaties to impose conditions affecting
only the domestic aspects of a treaty. See Power Authority v.
Federal Power Comm'n, 247 F.2d 538 (D.C. Cir.), vacated as moot,
U.S. 64 (1957). The Senate could not, for example, condition its
consent to the Convention on a provision depriving the
Secretaries of State and Commerce of their authority under the
Fur Seal Act to adopt recommendations of the Commission. Such a
condition would in effect amend the existing statutory discretion
of those Executive Branch officers, and could be accomplished
only through plenary legislation. See INS v. Chadha, 462 U.S. at
952-54.
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Senate"l2 embodied in Article II, § 2, cl. 2, extends only to the
making of treaties, i.e., the negotiation and agreement with
other nations as to the legal obligations and rights of the
parties. ©Nothing in the text of the Constitution or the
deliberations of the Framers suggests that the Senate's advice
and consent role in the treaty-making process was intended to
alter the fundamental constitutional balance between legislative
authority and executive authority. In fact, the Framers included
the Senate in the treaty-making process precisely because the
result of that process, just as the result of the legislative
process, 1s essentially a law that has *"the effect of altering
the legal rights, duties and relations of persons . . . outside
the Legislative Branch." INS v. Chadha, 462 U.S. at 952.

Under the Constitution, only the President is given the
"executive power," and is charged with the specific
responsibility to "take Care that the Laws be faithfully
executed." U.S. Const. art. II, 8§ 1 and 3. It is indisputable
that treaties are among the laws to be executed by the
President, 13 and that "the very delicate, plenary and exclusive
power of the President as the sole organ of the federal
government in the field of international relations," which
necessarily includes fulfilling obligations under international
agreements or treaties, is part of the executive power. See
United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320
(1936); see alsgo Haig v. Agee, 453 U.S. 280, 291-92 (1981);

Chicago & Southern Air Liines v. Waterman S.S. Corp., 333 U.S.
103, 1920 (1948).

The condition proposed by the staff of the Senate Foreign
Relations Committee would strike at the heart of the President's
executive prerogatives. Absent such a condition,. the United
States representative to the Fur Seal Commission would be free to
follow the directions of the President in evaluating the complex
questions that come within the jurisdiction of the Commission.
The proposed condition, however, would eliminate that discretion
with respect to two issues likely to come before the Commission.
Such a limitation on the discretion of the President's
representative -- a limitation that takes effect only after the
scope of the legal obligations of all parties has been agreed

12 The Federalist No. 66, at 406 (A. Hamilton) (C. Rossiter
ed. 1961).

13 Article VI, cl. 2 of the Constitution provides in part
that "all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the
Land." The President's constitutional duty under Article II
extends to treaties as well as to statutes and the Constitution
itself. See In re Neagle, 135 U.S. 1, 64 (1890); 1 Op. Att'y
Gen. 566, 570 (1822).
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uponl? -- would directly undercut the President's authority "as
the sole organ of the federal government in the field of
international relations." The Senate cannot constitutionally
impose such a condition to its consent to ratification of a
treaty, any more than it could consent to the appointment of an
ambassador on the condition that the ambassador refrain from
taking certain positions in negotiations or discussions with his
designated country. See generally Myers v. United States, 272
U.S. at 126; 3 Op. Att'y Gen. 188, 189-90 (1837).

Charles J. Cooper

Assistant Attorney General
Office of Legal Counsel

14 The condition is thus different from a reservation that
would seek to limit the legal authority of the Commission to
consider recommendations for commercial fur seal kills within
United States waters, or for subsistence harvests on the Pribilof
Islands. Such a reservation would be consistent with the
congtitutional separation of powers, as it would be a legitimate
exercise of the treaty-making power to define the legal
obligations and rights of the parties, prior to conclusion of the
treaty. Of course, any such reservation would have to be
submitted to the other parties for their agreement prior to
taking effect. See supra note 6.
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FUNDING OF GRANTS BY THE NATIONAL INSTITUTES OF HEALTH

A federal agency may, consistent with 31 U.S.C. § 1502(a),
fund an entire research grant out of a single fiscal year's
appropriations regardless of how long it takes to complete the
work under the grant.

February 11, 1986

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES

This responds to the request of your Office for the
Department of Justice's opinion whether the National Institutes
of Health (NIH) may use the appropriation for one fiscal year to
fund a grant when the work under the grant may take two or three
fiscal years to complete, or whether NIH must fund each year's
work from a separate appropriation. You have asked this question
because the Comptroller General has concluded that:

the executive branch plan to fund some 646 NIH research
grants on a 3-year basis with fiscal year 1985 funds is
unlawful, because in the absence of specific statutory
authority, such actions violate 31 U.S.C. § 1502(a).l

For the reasons stated below, we believe GAO's conclusion that
NIH may not lawfully fund grants on a multi-year basis is
incorrect. We believe, based on the pertinent statutes as well
as the principles articulated in prior Comptroller Gen