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The Honorable Joseph R. Biden A eGUISITIONS
Chairman, Committee on the Judiciary .
United States Senate !

The Honorable Strom Thurmond
Ranking Minority Member
Committee on the Judiciary
United States Senate

The Honorable Jack Brooks
Chairman, Committee on the Judiciary
House of Representatives

The Honorable Hamilton Fish, Jr.
Ranking Minority Member
Committee on the Judiciary
House of Representatives

Title II of the Judicial Improvements Act of 1990 (28 U.S.C. 1 note, 331
note) directed us to review the policies, procedures, and methodologies
the Judicial Conference of the United States used in recommending the
creation of additional federal judgeships and report our results, including
any recommended revisions, to the Committees on the Judiciary of the
House of Representatives and the Senate.

This report includes the results of our assessment of the policies,
procedures, and methodologies the Conference used to prepare its 1990
recommendations for 87 district judgeships (76 additional judgeships and
the reclassification of 11 existing judgeship positions) and 20 circuit
courts of appeals judgeships. We also describe (1) efforts under way to
improve the case weights used to measure district judges’ workload and
(2) preliminary efforts to develop a more accurate measure of appellate
court workload.

: : In 1990, the Conference considered judgeship requests for 55 district
Results in Brief courts and 7 courts of appeals. Given the limitations of current workload
measures and the judgmental nature of much of the Conference’s
decisionmaking, we were unable to determine whether the Conference’s
1990 recommendations accurately reflected the need for additional judges.
However, within these limitations, we found the Conference’s method of
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Background

determining the need for more judges to be reasonable. In developing its
1990 judgeship recommendations, the Conference judgmentally applied
both written and unwritten policies, procedures, and methodologies and
was generally consistent in applying them to each court. But the
Conference’s official transmittal to Congress did not include an
explanation of the unwritten policies, procedures, and methodologies it
used.

The district judge workload measures, or case weights, are 13 years old
and being revised. New case weights should result in a more accurate
measure of judicial workload than the current ones. Nevertheless, even
after new weights are established, ancillary data on workload demands not
captured by either the current or revised weights, such as extensive travel
among locations for holding court, will probably still be needed and used
in assessing district court requests for additional judges.

The current appellate court workload measure does not reflect the varying
time demands that different types of cases may impose on appellate
judges. Instead, it lumps together into a single category most cases
decided by appellate judges and excludes the rest. The Federal Judicial
Center, in conjunction with the Conference’s Committee on Judicial
Resources and its Subcommittee on Judicial Statistics, has begun
examining options for developing a better measure of appellate court
workload.

The Conference’s use of the supplemental data each court provided in
response to the Conference’s biennial survey was largely undocumented.
We were unable to determine how the Conference used this data in
developing its recommendations or why the Conference accepted similar
justifications—such as unusual travel conditions—for some courts but not
others.

The United States federal court system is divided into 94 judicial districts,
which are, in turn, grouped into 12 geographic circuits. There is a court of
appeals for each circuit, which hears appeals from the district courts
within that circuit. In addition, there is a court of appeals for the federal
circuit that has nationwide jurisdiction over certain subject matter. Prior
to the enactment of additional judgeships in 1990, there were a total of 575
authorized district court judgeships and 168 court of appeals judgeships.
Title II of the Judicial Improvements Act of 1990 raised the total number of
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authorized positions to 649 district court judgeships and 179 appeliate
court judgeships.!

The work of assessing the need for additional judgeships is conducted by
the Judicial Conference’s Committee on Judicial Resources and its
Subcommittee on Judicial Statistics, with advice from the Circuit Councils
and the support of the Administrative Office of the U.S. Courts and the
Federal Judicial Center.

The Conference is the policymaking body of the federal courts. It is
composed of the Chief Justice of the United States, the chief judge of each
of the 12 regional courts of appeals, the Chief Judge of the Court of
Appeals for the Federal Circuit, the Chief Judge of the Court of
International Trade, and 12 district judges, one from each of the regional
circuits. The Conference is required by law (28 U.S.C. 331) to “make a
comprehensive survey of the condition of business in the courts” and
make recommendations to Congress. Since 1980, the Conference has
surveyed the district and appeals courts every 2 years to determine the
number of judges needed to handle the courts’ workload.? The
Conference'’s Committee on Judicial Resources has representation from at
least one judge from each circuit and from both district and appellate
court judges. The judges from each circuit can provide helpful information
about their circuit’s courts’ workload based on firsthand knowledge.
Likewise, the mixture of district and court of appeals judgeships assures
that decisions are made on the basis of full and complete knowledge of the
nature of the workload of the two court levels.

Each of the 12 circuits has a circuit council consisting of the chief judge of
the circuit and an equal number of court of appeals and district court
judges from the circuit. The councils make all necessary and appropriate
orders for the effective and expeditious administration of the judicial
business in their circuit. The Administrative Office of the United States
Courts, under the supervision and direction of the Conference, is
responsible for, among other things, (1) preparing and submitting reports
on the volume and distribution of the courts’ workload to Congress, the
circuits, and the Conference and (2) providing legal and statistical services
to committees of the Conference.

IThe district judgeship total includes four judges in the three territorial courts—the Virgin Islands,
Guam, and the Northern Mariana Islands. These judges are appointed for 10-year terrus, not life,

2From 1964 to 1980, the survey was conducted every 4 years,
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The Federal Judicial Center is the research and training arm of the federal
Jjudiciary and conducts the studies used to develop the workload measures
for assessing judicial workload. The Chief Justice of the United States
chairs the Center’s Board, which also includes the director of the
Administrative Office and six judges elected by the Judicial Conference.

Every 2 years the chairman of the Subcommittee on Judicial Statistics, on
behalf of the Conference, mails a judgeship survey to each district court
and circuit court of appeals.? This questionnaire provides each court with
an opportunity to justify a request for additional judgeship positions. The
survey’s questions address workload and nonworkload factors (such as
geographical problems concerning travel within a district) that may affect
a court’s need for more judges. For example, the questionnaire for the
1990 requests asked each court to “explain all caseload factors [shown in
the statistical profile] of your court that justify your request for additional
Jjudgeships” and “explain any factors not included in the statistical profile
that justify a request for additional judgeships.”

The Subcommittee on Judicial Statistics of the Conference’s Committee on
Judicial Resources analyzed each court’s current workload, past workload
trends, and unique or unusual circumstances that may affect a court’s need
for additional judges, as outlined in each court’s response to the
Conference’s questionnaire.? By informal agreement with Congress, the
Subcommittee and Conference did not attempt to project future workload
and generally rejected individual court requests supported primarily by
workload projections. The Subcommittee basically limited its work to
those districts or courts of appeals that requested one or more additional
judges. :

After assessing both the responses to the questionnaires and workload
statistics, the Subcommittee made its initial judgeship recommendations.
The Subcommiittee used a basic workload benchmark for recommending
additional permanent judgeships of 400 weighted filings per authorized
Jjudgeship for district courts and 2565 merit dispositions per judge for

¥The survey is conducted in the fall of the year (e.g., 1989) preceding the Conference's biennial
recommendations to Congress (e.g., 1990).

“The annual reports of the Administrative Office report workload for a July 1 to June 30 year.
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circuit courts.® The supplemental information provided by each court was,
in some instances, used to make exceptions to the workload benchmark
for specific district courts. Each court then had a chance to comment on
the Subcommittee’s initial recommendations and provide additional
information to support its judgeship request. Each circuit council was also
asked to comment on the Subcommittee’s preliminary recommendations.

After considering this additional information, the Subcommittee made its
fina! recommendations to the Committee on Judicial Resources, which
could adopt or alter them. In all cases, it adopted the Subcommittee’s 1990
recommendations and forwarded them io the Judicial Conference, which
approved them and forwarded them to Congress for consideration.
Congress could authorize all of the Conference’s final judgeship
recommendations, modify the number and types of judgeships
recommended, and/or authorize judgeships for districts and circuits that
did not request additional judgeships.®

During the 1990 judgeship survey, 54 of the 94 district courts and 7 of the
12 regional courts of appeals requested additional judgeships.” As shown in
table 1, these requests were, in many instances, modified by the Circuit
Council, the Conference, and, uitimately, the Congress (see app. IV). For
instance, the Conference recommended to Congress judgeships for 50 of
the 54 districts requesting judgeships and rejected the requests of the
remaining 4 districts. For two districts that requested additional
Jjudgeships, the Conference recommended reassigning an existing roving
judgeship—one shared between two or more districts—exclusively to the
district requesting the additional judgeship. For 1 of the 40 districts that
did not request additional judgeships, the Conference recommended
reassigning two roving judgeships permanently to that district because the
judges already spent the majority of their time in that district. Thus, the

SWhen a case is filed in district court, it is assigned a case weight based on a 1979 study determining
the average amount of judicial time the case is expected to require for disposition. The average
weighted filings (workload) per authorized judgeship is calculated by multiplying the case weights by
the number of cases of that type filed in a district court each year, adding all weights and dividing by
the number of authorized judgeships for the district court.

A merit disposition is a case decided on the legal rights of the parties in the case—such as a lower
court finding of racial discrimination that is affirmed or reversed—rather than on technical issues,
such as the lack of federal jurisdiction. Both these measures are discussed in further detail in appendix
1.

%A chronology of action on the requests of each court for which the Conference made a
recommendation in 1990 is found in appendix IV,

"Requests for some district judgeships included types of positions that did not add judgeships to a
court. See pages 12 through 13 for a description of the types of judgeships districts can request.
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Conference rejected the requests of 4 districts and recommended adding,
reassigning, or reclassifying judgeships in 51 districts.?

Table 1: Chronology of 1990 District and Circuit Judgeship Requests, Recommendations, and Final Congresslonal

Authorizations

A

Courts that requested Courts that did not request Total requested,
additional judgeships additional judgeships recommended,or authorized
Number of Number of Number of Number of Number of Number of
Chronology of actions courts judgeships courts  judgeships courts  judgeships
District courts
Initial district request 54 91 40 0 54 91
Circuilt council's
recommendation 51 90 1 2 52 92
Conference's final
recommendation 50 85 1 2 51 87
Congressional authorization 48 75 10 11 58 86
Circuit courts
Initial request 7 19-21 5 0 7 19-21
Circuit council's
recommendation 7 20 0 0 7 20
Conference's recommendation 7 20 0 0 7 20
Congressional authorization 6 11 0 0 6 11

Objectives, Scope,
and Methodology

Source: GAO, derived from Judicial Conference data.

Our statutory objectives were to determine whether the policies,
procedures, and methodologies used by the Conference in recommending
the creation of additional judgeships to Congress

accurately measured the workload of existing federal judges,

were applied consistently to each district court and court of appeals, and
provided accurate indicators of the need for additional judgeships for each
district and appellate court.

To d~* ..wune the extent to which the Conference’s judgeship criteria
accurately measured the workload of existing federal judges, we reviewed
the district court case weights the Conference used to measure district

8We excluded the Eastern Oklahoma District from our analysis of roving judgeships. The Conference’s
roving judgeship recommendations for the Northern and Western Oklahoma districts affected the
Eastern Oklahoma District by adjusting the number of its judgeships from 1.33 to 1.5, The Eastern -
District did not request additionai judgeships and the Conference’s roving judgeship decision did not
add judgeships to this court.
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Jjudge workload. Because there is an effort under way to upciate the district
court case weights, we did not evaluate how accurate the current case
weights may be. Instead, we reviewed the methodology being used to
revise the current court case weights, which were last updated in 1979,
and met with the project director of the new district court time study to
discuss the project.

In addition, we reviewed the Conference’s workload standard for
considering appellate court requests for additional judgeships. We
examined the study that established the 256 merit disposition workload
benchmark of appellate court workload. Because the appellate courts do
not have a method for weighting their cases, the Conference, working with
the Federal Judicial Center, has begun exploring options for developing a
more accurate workload measure for the courts of appeals. The Ninth
Circuit is the only court of appeals that has developed a system that
attempts to provide a more detailed weighting of appeliate cases by case
type. Our analyses included reviewing the Ninth Circuit Court of Appeals
case weighting system.

To determine if the Conference's criteria for recommending additional
Jjudgeships were applied consistently to each district court and court of
appeals, we analyzed the Conference's justifications for departing from its
own written workload standards for recommending new judgeships for
specific courts. We did so by first applying the Conference’s written
criteria to determine if they supported the Conference’s recommendation
for each of the 55 district and 7 appellate courts for which the Conference
considered judgeships. As written workload standards for recommending
temporary judgeships, we used the more specific workload standard
described in a Ninth Circuit Court of Appeals memorandum which
outlined the procedure the Subcommittee on Statistics used. The
Subcommittee’s own written workload standard was too vague to form the
basis for analysis.

Using the written standards and policies, we were unable to account for
the recommendations for 26 district courts. We analyzed the workload of
these 26 courts and met with the Administrative Office to discuss our
findings. The Administrative Office identified four unwritten policies the
Subcommittee and Conference also used, and we then applied these to
each of the 26 courts to determine if they supported recommendations for
these courts.
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Process of Developing
District Court
Judgeship
Recommendations Is
Detailed and
Judgmental

We also analyzed the 1990 judgeship survey questionnaires submitted to
the Conference from the 94 district courts and 12 appellate courts and
compared them with the Conference’s written justifications for its
recommendations for each court.

To determine the extent to which the Conference provided an accurate
indicator of the need for additional judgeships for each district and
appellate court, we assessed the 1990° judicial requests on the basis of the
work we did to address the above objectives.

The Administrative Office and the Federal Judicial Center provided
written comments on a draft of this report. Their comments and our
response are presented at the end of this letter. The text of their complete
comments appear in appendixes V and VI. They also provided some
technical comments which were incorporated as appropriate.

We did our review from May 1991 through May 1992 in accordance with
generally accepted government auditing standards.

The process of developing recommendations for district court judgeships
is more complicated than that for courts of appeals, reflecting the greater
number of options the Conference used for recommending additional
district court judgeships. The Conference used different policies and
workload standards for these various options.

The Conference Used
Several Types of District
Court Judgeship
Recommendations

In recornmending additional district court judgeships to Congress, the
Conference may recommend

adding one or more permanent judgeships;

“The Conference's most recent biennial survey was started in 1989. The survey's judgeship profile
pages covered statistical years 1985 through 1989 (July 1, 1984, through June 30, 1989) workload data.
The final statistical data sent to Congress included workload through December 1959,
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adding a temporary judgeship;®

converting a temporary judgeship to a permanent judgeship (conversions
do not add judgeship positions to a court but merely reclassify existing
positions);

extending a court’s temporary judgeship for another 5-year term;
reassigning a roving judgeship (a judge that is shared between or among
two or more district courts within a particular circuit) to one serving only
one district court;

adding any combination of the above, such as one permanent judgeship
and one temporary judgeship, to a district; and

rejecting a court's request and refusing to recommend any or all of the
Jjudgeships the district or appellate court requested.

Table 2 provides a breakdown of the type of district judgeships requested,
recommended, and authorized in 1990.

Table 2: Chronology of Action on 1920 District Court Judgeship Requests by Type of Position

Conveit
temporary  Convert roving
judgeship to judgeship to

Permanent  Temporary permanent position serving Total number No additicnal
Chronology of action judgeships  judgeships position only 1 district of judgeships judgeships
Initial request for judgeships 74 10 7 0 91 0
Circuit council's
recommendations 61 20 7 4 92 3
Judicial Conference's
recommendations 47 302 6 4 87 4
Congressional authorizations 61 13 8 4 86 6

Note: 54 of 94 district courts requested additional judgeships.

3Includes 29 new temporary prsitions and recommeandation to extend 1 existing temporary
judgeship for another 5 years.

Source: History of the Authorization of Federal Judgeships Including Procedures and Standards
Used in Conducting Judgeship Surveys (Administrative Office of the U.S. Courts}, pp.23, 32-35.

0Temporary judgeship positions are recommended for district courts whose workload may be
teraporarily burdening that court (for example, a large number of asbestos filings). Temporary
Jjudgeships refer to positions having a b-year term. Judges appointed to both temporary and permanent
positions hold lifetime appointiments. When the temporary position expires, the judge appointed to
that position does not leave the bench, but the next judicial vacancy to occur in the district is not
filled, thus reducing the number of authorized judgeships for the district to the number of permanent
positions. However, until the next vacancy occurs, a court would have more judges than its number of
authorized permanent positions.
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District Judgeship
Recommendations Were
Based Primarily on
Assessment of Current
Workloads

The Subcommittee and the Conference based their 1990 judgeship
recommendations on workload benchmarks or thresholds to determine
(1) if a court justified a need for an additional judgeship or judgeships, and
(2) if the added judgeship(s) should be permanent or temporary. These
thresholds were not applied inflexibly; rather, they were used as a starting
point for consideration of any other factors noted in the individual court
and circuit council responses to the judgeship survey questionnaires and
each court’s caseload statistics. The baseline standards used to make the
Conference’s 1990 district court judgeship recommendations to Congress
varied by the type of position recommended.

The Conference's written guidelines established a district court’s current
weighted workload as the basic measure of a court’s need for additional
judgeships. When a case is filed in district court, it is coded by type of
case, such as antitrust, products liability, or drug distribution. Each type of
case has an assigned case weight based on a 1979 study of the time it took
judges to dispose of such cases. The weights of all cases filed in a district
in a year are totaled and divided by the number of authorized judgeships to
determine the weighted filings per authorized judgeship.

If a court’s weighted filings were below 400 per authorized judgeship, the
Conference generally would not recommend any additional positions
unless there were unique circumstances that justified departure from its
written guidelines. The Conference generally rejected requests based on a
district's anticipated growth in weighted filings.

The Conference had written guidelines for the following types of judgeship
recommendations:

Permanent Judgeships. The Conference’s threshold requirement for a
permanent judgeship was that (1) the court had weighted filings of at least
400 cases per authorized judgeship and (2) adding a judgeship would not
result in the court’'s weighted filings falling below 400 per judgeship.
Temporary Judgeships. A temporary judgeship could be recommended if
weighted filings were at least 400 per authorized judgeship but adding a
judgeship would result in weighted filings slightly below 400. The
Conference’s written guidelines did not quantify how far below 400 a
court’s weighted filings could be and still qualify for a temporary
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judgeship.!! The Conference would recommend extending a temporary
judgeship for another 5 years if the continuing workload justifying the
position was deemed to be “temporary,” such as a continuing high level of
asbestos filings.

Roving Judgeships. The Coriference had no writteii policy on roving
judgeships shared between two or more districts, but with one exception
recommended that four roving judgeships be assigned full-time to a single
district in the cases of three districts (two districts and one district’s
circuit council) that requested additional judgeships.'*

District Case Weights
Outdated

In developing its 1990 recommendations, the Conference used case
weights that were last revised in 1979, New types of cases, such as
asbestos, have become a major part of district court workload since the
1979 weights were developed.'® Some other types of cases that did exist in
1979 may now take more or less judicial time than the weights assigned to
them. For example, the 1979 case weights assign a weight of one—the
average weight—to most drug cases. However, a 1989 Judicial Conference
report on the impact of drug cases on the judiciary and the Administrative
Office’s 1990 annual report together indicate that drug cases take more
judicial and budgetary resources than other types of criminal cases
because they more frequently involve muiltiple defendants and more
frequently go to trial. The Judiciary’s fiscal year 1992 and 1993 budget
justifications note that drug and savings and loan cases place unusual
demands on court resources.

The Conference recognized that the 1979 case weights were probably
outdated so a new study began in 1987. Conference officials said they will
adopt new case weights that are based on the findings of the new study.
The new case weights will probably not be available until 1994, though

1A Ninth Circuit memo indicated the Subcommittee on Statistics was in practice recommending a
ternporary judgeship where a court's workload fell between 350 and 399 weighted filings per
authorized judgeship. We discussed this memo with the Administrative Office, who did not endorse the
standard, but had no objection if we used it for our analysis. We did use the Ninth Circuit workload
standard when assessing whether the Subcommittee and Conference were following their own written
policies in recommending new temporary judgeships.

2The exception was the Conference retained one roving judgeship shared by three Oklahoma districts
to serve two of those districts (see footnote 8).

BAsbestos cases are assigned the same weight as products liability cases.
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new criminal case weights may be available before that date.4 We
reviewed the study, begun in 1987, to revise the 1979 weights and found it
addresses the major limitations of the current weights and will provide
additional useful information not available from the 1979 study, such as
case weights for magistrate judges.

The Conference Also
Based Its
Recommendations on
Unwritten Guidelines

We found that the Conference applied unwritten, as well as written,
guidelines in developing its 1990 judgeship recommendations to Congress.
Specifically, we began by applying the Conference’s written guidelines to
the 54 district courts that requested additional judgeships and the 1 district
that did not request any additional judgeships but for which the
Conference recommended an additional position. We found that the
Conference’s recommendations for 29 (53 percent) of the 55 districts
could be justified using the written guidelines, while recommendations for
the remaining 26 (47 percent) could not (see fig. 1).

MCases included in the new study are tracked until they are completed. Criminal cases usually have
priority in district courts because of the requirements of the Speedy Trial Act. However, civil cases
may take a number of years before they are decided. Thus, the exact date in which all cases in the
study are completed depends on how long it takes to adjudicate the cases in the study. Final weights
will not be assigned until all cases in the study have been adjudicated. For more details on the new
district court study, see appendix IL
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Figure 1: Comparison of District Court
Judgeship Recommendations That
Complied With or Departed From the
Conference’s Written Guidelines

Number of district courts
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Judicial Conference’s written guidelines

Note: Recommendations for 29 (53 percent) of 55 districts complied with ttie Conference's written
guidelines, while recommendations for the remaining 26 (47 percent) districts departed from
those guidelines.

Source: GAO, derived from Judicial Conference data.

We discussed with Administrative Office officials why the
recommendations for 26 district courts departed from the Conference's
written guidelines. Administrative Office officials explained that the
Conference used unwritten criteria in conjunction with its written
guidelines to develop its judgeship recommendations to Congress. We
gave each of these unwritten criteria, or rules, a short name that was
based on the principal policy the unwritten rule embodied. These four
unwritten “rules” are as follows:

Ceiling Rule. The Conference would not generally recommend more
judgeships than a court requested, even if the court’s filings per judgeship
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justified more positions than the court requested. The Conference made
only one exception to this rule in its 1990 recommendations.®

Asbestos Rule. If a court had heavy asbestos filings and an additional
judgeship position were justified by its current weighted filings, the
Conference calculated the court’s weighted filings after a judgeship was
added and its asbestos filings were subtracted from its weighted workload.
If a court’s workload still met the threshold of 400 weighted filings per
judgeship, the Conference would recommend a permanent position. If not,
it would generally recommend a temporary position. For example, the
Eastern Texas District Court had weighted filings of 428 per judgeship
after a position was added—more than justifying an additional permanent
judgeship. However, if asbestos cases were excluded, adding another
judgeship resulted in weighted filings of 321 per judgeship, considerably
below the 400 threshold needed to justify another permanent position.
Consequently, the Conference recommended a temporary rather than
permanent position.

Small Court Rule. The Conference recommended a temporary judgeship
for a small court (four or fewer existing judgeships) even if the court’s
resultant weighted filings per judgeship would not normally justify the
position. This policy reflected the arithmetic fact that adding a judgeship
to a court with few judges would reduce its weighted workload much
more than adding one to a court with a larger number of judges.'® To apply
the same workload standard to such small courts would require that they
have unusually high workloads to justify an additional judgeship.
Conversion Rule. The Conference recommended converting a temporary
judgeship to a permanent one if a court’s weighted filings had remained
stable or increased since the creation of the temporary position, regardless
of whether the court’s current workload met the threshold requirement for
new permanent positions of at least 400 weighted filings per judgeship.

When we applied these unwritten rules we found that 11 of the 26
departures complied with the Conference's “ceiling rule,” 8 complied with
its “asbestos rule,” 6 complied with its “small court rule,” and 6 complied
with its “conversion rule” (see fig. 2). The Conference’s recommendations
for 5 of the 26 districts complied with 2 or more of the Conference’s rules.
Thus, together, the Conference’s written and unwritten rules supported

15The Conference recommended that two roving judgeships shared between the Eastern and Western
Arkansss districts be assigned permanently to the Eastern Arkansas District, because the judges were
already spending the majority of their time in that district. The Eastern District had not requested the
reassignment or any additional judgeships.

18For example, in a court with 3 authorized judgeships and a total of 1,360 weighted filings (460 per
judgeship), adding 1 judgeship would reduce the weighted workload per judge to 338. However, in a
court with 10 judgeships and 4,600 weighted filings (the same 450 per judgeship), adding 1 judge would
reduce the weighted workload per judge to 409 filings.
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the Conference’s recommendations in all but 4 (7 percent) of the 55
districts for which it made judgeship recommendations (see fig. 3).

Figure 2: Departures From Written - ]
Guidelines That Complied With or 12 Mumber of district courts
Departed From the Conference’s

Unwritten “Rules” 10

“Celling” “Asbestos” “Small court” “"Conversion”
Judiclal Conference's unwritten “rules”

[::I Complied

S
SN Departed

Note: Recommendations for 22 of the 26 district courts complied with 1 or more of the
Conference's unwritten “rules.” Recommendations for 4 of the 26 districts departed from or did
not apply to these unwritten "rules."

Source: GAO, derived from Judicial Conference data.
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Figure 3: Comparison of District I e T N
Courts With Judgeship Percent of departures
Recommendations That Departed 48
From Written Versus Written and
Unwritten Criteria 42
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Judicial Conference judgeship criteria

Note: Recommendations for 26 of 55 districts (47 percent) departed from the Conference's written
guidelines, while recommendations for only 4 of the 55 (7 percent) departed from its written
guidelines and unwritten "rules.”

Source: GAQ, derived from Judicial Conference data.

Recommendations for Recommendations for the remaining four districts did not appear to
Four Courts Departed comply with either the written or unwritten standards used to support
From Written and additional judgeships. Administrative Office officials provided four

Unwritten Guidelines explanations for those departures:

« Southern Florida. The recommendation of an additional temporary
Jjudgeship was based on that district’s large number of drug cases and the
Conference’s acceptance of the district’s argument that the current case
weights undervalue such cases.

« Virgin Islands. The Conference recommended a permanent judgeship even
though this would reduce its filings to 338.7 per judge. This appears to be a
special case. This is a territorial court, which does not have weighted case
filings because it has jurisdiction over local matters that are not assigned
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weights. Thus, only data on unweighted filings are maintained.
Furthermore, territorial judges are appointed for 10-year terms, not life.
Southern Iowa. The Conference recommended a permanent position for
this court, though its weighted filings, after adding the judgeship, were
289.3, low even under the unwritten “small court” rule. The Conference’s
decision apparently reflected the loss of the part-time services of the
roving judgeship that the Conference recommended be assigned
permanently to the Northern Iowa District.

Southern Mississippi. The Conference recommended a permanent
Judgeship, largely on the basis of the large number of asbestos filings in
this district. This is a departure from the Conference’s general rule of
recommending only temporary judgeships in such cases.

The Conference Used
Judgment to Assess
Ancillary Data Individual
Courts Provided

The Conference used its judgment in addition to its written and unwritten
standards for making its judgeship recommendations. For instance, for
each requesting district court, it used the court’s responses to its 1990
judgeship survey and its workload statistics for the past 5 years. The
information from the judgeship survey, which asked if the courts were
affected by such factors as travel conditions or sentencing guidelines,
provided the Conference broad leeway to apply a variety of judgmental
factors in reaching its decisions. We could find no consistent pattern in the
Conference’s use of this information. See appendix III for an analysis of
the Conference’s use of the district court questionnaires in its judgeship
decisionmaking.

We reviewed the questionnaire responses of the 55 district courts (54
districts and 1 circuit council on behalf of a district) that requested
additional judgeships and compared them to the Conference’s brief
written analysis for each of its 55 district judgeship recommendations to
assess how the Conference used the district court questionnaires in its
decisionmaking. For reasons that were not clear, the Conference appeared
to accept some districts’ justifications as reasons to support judgeship
requests but reject those same justifications when used by other districts.
For example, 30 districts mentioned extensive and/or hazardous travel
conditions in justifying their judgeship requests. The Conference accepted
that justification for 6 of the 30 courts, rejected it for 4, and made no
comment on the remaining 20.

The relative importance of the same justification offered by different

courts could depend upon unique circumstances in each court. However,
the Conference needs to provide a much better explanation of how it uses

Page 17 GA0/GGD-93-31 How Conference Assesses Need for More Judges




B-249841

Conference Basically
Adopted Courts of
Appeals Requests for
Additional Judgeships

the information it gathers in the survey questionnaires it sends to each
district court in assessing the need for more judgeships.

There are far fewer circuit courts of appeals (12) than district courts (94),
and the process of assessing judgeship needs is simpler. In 1990, 7 circuit
courts requested a total of 19 to 21 additional judgeships (see table 3). The
circuit council of one court modified an initial request of one to three
Jjudges to a request for two judges. Unlike the district courts, where the
Conference altered over half of the district court requests, the Conference
endorsed each circuit council’s court of appeals request as submitted,
recommending a total of 20 additional judgeships.

Table 3: Chronology of 1990 Circuit Judgeship Requests, Conference Recommendations, and Final Congressional

Authorizations

Courts that requested Courts that did not request  Total requested, recommended,
additional judgeships additional judgeships or authorized
Number of Number of Number of Number of Number of Number of
Chronology of actions courts judgeships courts judgeships courts judgeships
Initial request 7 19-218 5 0 7 19-21
Circuit council
recommendation 7 20 0 0 7 20
Conference
recommendation 7 20 0 0 7 20
Congressional
authorization 6 11 0 0 6 11
_ ®The Eighth Circuit initially requested one to three judgeships.
Source; GAQ, derived from Judicial Conference data.
Workload Was the Primary  The Conference based its recommendations for appellate court judgeships
Basis for Appellate on each court’s workload. The existing workload measure for the circuit
Judgeship courts of appeals is not based on a system of case weights, as in the
. istri urts, but a measure called “merit dispositions.” A merit
Recommendations district courts, bu

disposition is essentially a case decided on the substantive legal rights of
the parties in the case rather than on some procedural point or other
technical issues. Thus, the measure excludes all cases not decided on the
“merits"—as many as half the cases decided by some courts of appeals.
The threshold for adding 1 or more appellate judgeships is 255 merit
dispositions per judge. The 255 threshold is based on the average of merit
dispositions as a percentage of all case dispositions for the most recent 6
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years.'” For the 1990 recommendations, this would have been the average
of the years 1985 through 1989.

As shown in table 4, the merit dispositions workload measure, though it
excludes a significant portion of all court of appeals dispositions, supports
more new judicial positions than six of the seven appellate courts
requested and a total of three times as many additional judgeships as the
Conference actually requested. As with district courts, the Conference
applied a “ceiling rule” to appellate court judgeship requests. The
Conference did not recommend additional judgeships where the court
itself requested none but the workload would have supported them. The
Fifth and Eleventh circuits, for example, could have requested 11 and 13
judges, respectively, based on their workload. However, the Fifth Circuit
requested only one additional judgeship, while the Eleventh Circuit
requested none,

Table 4: Appellate Court Judgeships:

Circuit Requests and Judicial Circuit Conference  Number workload

Conference Judgeship Circuit court of appeals request recommendation formula supported

Recommendations Compared to the First 1 1 P

‘I:l‘:x;\il:‘zz That the Workload Formula Second 0 0 0
Third 4 4 4
Fourth 4 4 8
Fifth 1 1 11
Sixth 5 5 9
Seventh 0 0 3
Eighth 1-3 2 6
Ninth 0 0 6
Tenth 3 3 4
Eleventh 0 0 13
D.C. 0 0 (2
Total 21 20 64
Source: GAO, derived from Judicial Conference data.

Appellate C'curt Workload The appellate court workload measure, merit dispositions, differs in two

Measure Needs Revision

major ways from the workload measure used for district courts. First, the
district court case weights focus on case filings, while merit dispositions
focuses on case dispositions. Secondly, the district court case weights
represent an estimate of the average amount of judicial time different

7See appendix II for more details.
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Conclusions

types of cases will take to decide. The merit dispositions measure, on the
other hand, does not reflect the varying time demands that different types
of cases may impose on appellate judges. Instead, it lumps together into a
single category most cases decided by appellate judges. All merit
dispositions, except prisoner petitions, are treated as requiring equal
Jjudicial time. Prisoner petitions decided on the merits are weighted at
one-half that of all other merit dispositions because they seem to take less
time—for example, they are not generally granted oral argument but
instead decided on the basis of the briefs submitted by each side.

The merit dispositions measure excludes altogether cases not decided on
the merits—a third or more of the cases decided by most appellate courts.
Even with this exclusion, the workload measure supported far more
Judges than courts of appeals requested during the 1990 judgeship survey.
The appeals courts’ own restraint, not the workload formula, seemed to
have determined the actual number of appellate judgeships the
Conference requested.

Because the merit disposition measure does not reflect the varying time
demands different types of cases may require, the Ninth Circuit developed
its own case weighting system to distribute workload more evenly among
its judges. The Ninth Circuit system weights cases using a 10-point scale.
Those rated 1 are the simplest and are the only category decided without
oral argument, while those rated 10 are considered to be the most complex
and time-consuming,.

Inits 1990 report, the Federal Courts Study Committee recommended that
a new measure of appellate court workload be developed to replace “merit
dispositions.” We concur. The Federal Judicial Center, in conjunction with
the Conference’s Committee on Judicial Resources and its Subcommittee
on Judicial Statistics, has begun to assess methodological options for
developing a better measure of appellate court workload.

Given the limitations of current workload measures and the judgmental
nature of much of the Conference’s decisionmaking, we were unable to
determine whether the Conference’s 1990 recommendations accurately
reflected the need for additional judges. However, within these limitations,
we found the Conference's method of determining the need for more
Jjudges to be reasonable.
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As the Conference recognizes, the workload measures currently used for
both district and appellate courts are outdated and probably do not
accurately measure judicial workload. The current district court case
weights were developed in 1979 and probably do not reflect the demands
that certain cases may place on judges’ time, such as multiple defendant
drug cases or asbestos products liability cases, which sometimes involve
hundreds of plaintiffs and several defendant companies. The study to
revise the 1979 weights, begun in 1987, should provide more accurate
weights for use in assessing judgeship needs.

The current appeals court workload measure is an aggregate one that does
not distinguish between time demands that different types of cases may
make on appellate judges. The Conference has recognized the need for a
workload measure that more accurately reflects the time demands
different types of cases make on appeals court judges by directing the
Federal Judicial Center to explore options for developing a better
appellate court workload measure.

With four district court exceptions, we found that the Conference’s written
and unwritten quantitative workload standards for recommending
additional judges were consistently applied to each court.

However, it is not possible to assess the accuracy of the Conference’s
system because it is as much judgmental as quantitative. For example, the
questionnaires sent to each district elicit information on special needs or
conditions in each district, such as the extent of senior judges’ assistance
to active judges regarding a court’s caseload, that may affect a district’s
need for additional judgeships. The Conference’s use of this information
seemed to vary from court to court. The Conference accepted rationales
offered by various district courts, such as unusual travel demands on
Judges, while rejecting the same rationale for other courts.

Though the Conference used both written and unwritten guidelines, or
“rules,” to develop its 1990 district court judgeship recommendations, it
provided Congress with only the written criteria and a short justification
for the recommendation for each district and appeals court. The
Conference’s failure to clearly and completely identify for Congress all of
the policies, procedures, methodologies, and rationale it used to develop
its 1990 judgeship recommendations made it appear that the Conference
was more inconsistent in developing those recommendations than it in
fact was.
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The Conference should provide to Congress all the policies and criteria it
uses in making its judgeship recommendations. Where it finds that special
circumstances in an individual court warrant departure from its general
policies and criteria, the Conference should clearly explain the basis for its
departure. Until the new district court case weights are available, the
Conference should also indicate where its recommendations reflect its
judgment that the 1979 case weights do not refiect the demands that
particular types of cases, such as multiple defendant drug cases, place on
district judges. The district court case weights should also be revised more
regularly. In addition, the Conference and the Federal Judicial Center
should move to develop a better workload measure for the courts of
appeals.

We provided a draft of this report for comment to the Administrative
Office of the U.S. Courts and the Federal Judicial Center. Their comments
and our responses are summarized below. The full text of the comments of
each are found in appendixes V and V1.

Administrative Office of
the U.S. Courts

In general, the Administrative Office agreed that our report accurately
described the Judicial Conference’s process for developing judgeship
recommendations, identified all of the factors included in the
decisionmaking process, and appropriately concluded that the
Conference’s process of assessing the need for additional judgeships is a
reasonable one. The Administrative Office raised specific points regarding
our (1) reference to “written” guidelines and “unwritten” rules,

(2) definition of temporary judgeships, (3) use of a Ninth Circuit
memorandum as part of the written criteria for recommending temporary
Jjudgeships, and (4) finding that the Conference’s use of supplemental data
was ambiguous. The Administrative Office alsc confirmed that the
Conference’s recommendation for Southern Iowa was affected by the
recommendation to convert a roving judgeship to serve the Northern Iowa
district only. Two of the remaining Administrative Office comments were
incorporated into our report.

The Administrative Office stated that all of the information in the report
was made available to Congressional staff in 1990, especially that of the
House Judiciary Committee, and that the same information would have
been made available to the Senate staff as well had they requested further
clarification. The Administrative Office also suggested that the report
clearly note that the “written” rules to which we refer were those
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specifically contained in the materials transmitted to Congress in 1990. It
stated that although the “unwritten” rules were not contained in those
materials, the rules are well established in the Conference process and
have been in use since at least 1980. Consequently, the Adrinistrative
Office suggested that it would be more appropriate to refer to the
“unwritten” rules as “informal application guidelines.”

The Administrative Office’s comment confirms our recommendation that
the Conference should include in its transmittal to Congress all the major
criteria—formal and informal—used in developing its judgeship
recommendations, without Congress specifically having to ask for
“clarification” before it receives such information. In distinguishing
between the Conference’s “written” and “unwritten” rules, we noted that
only the “written” rules were initially provided to Congress. Unless
Congress has specifically asked for additional information, the Conference
has not provided information on its well-established “informal application

guidelines.”

The Administrative Office suggested that the last sentence of our footnote
defining temporary judgeship positions be deleted. That sentence said that
a court which had a temporary judgeship position that expired would have
more judges than authorized until the next vacancy occurred.

We amended the footnote's last sentence (see p. 9) as follows: “However,
until the next vacancy occurs, a court would have more judges than its
number of authorized permanent positions.”

The Administrative Office objected to our use of a Ninth Circuit
memorandum that stated in part that the Conference recommended a
termporary judgeship in courts where an additional judgeship results in
weighted filings slightly below (350-399) the standard of 400 per judgeship.
The Administrative Office noted that this standard did not represent
Judicial Conference policy nor was it endorsed by Administrative Office
staff. “The Judicial Conference has not adopted a precise range for making
the decision on temporary judgeships, primarily because of small courts
which would have difficulty in meeting such a standard.”

As stated in the report, we adopted the Ninth Circuit memorandum’s range
as criteria for recommending additional temporary positions because it
quantified the Judicial Conference's less precise written criteria that a
temporary judgeship would be recommended when “adding a position
would result in weighted filings slightly below the 400 per judgeship
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threshold.” We concluded that recommendations for additional temporary
positions that resulted in weighted filings per judgeship below 350 or
above 399 departed from the Conference’s written criteria.

While the Conference’s formal criteria for recommending temaporary
judgeships does not specify a range of 350-399 weighted filings per
Jjudgeship, the data suggest that the Conference did generally use such a
range for making temporary judgeship recommendations. In 1990 the
Conference recommended temporary judgeships in 29 districts. After
adding a temporary judgeship, weighted filings in 18 of those 29 districts
(62 percent) fell within the 350-399 range. Excluding the 6 districts that
qualified for a temporary judgeship under the “small court rule,” the
workload of 78 percent of the districts (18 of 23) fell within the 350-399
range. The remaining 5 districts had weighted filings that fell outside the
350-399 range after adding a temporary judgeship. Four of those five
districts qualified for a temporary judgeship under the Conference's
“ceiling” and/or “asbestos” rules while one of the five did not qualify for a
temporary judgeship under the Conference’s written guidelines and
unwritten “rules.”

In appendix III, we review the Conference’s use of the questionnaires
completed by each court and conclude that the Conference’s use of the
information in these questionnaires appears ambiguous and at times
inconsistent. The Administrative Office stated that our use of criminal
filings (on p. 24 of our draft report) to illustrate such apparent
inconsistencies is inappropriate because the Conference did in fact have a
consistent method of assessing the criminal filings data offered by
individual courts in support of their judgeship requests.

We accept the Conference’s explanation of how it used criminal data
filings, but we could have chosen a number of other examples (such as the
one now used on p. 17 of this report) to illustrate our basic point that it is
not clear how the Conference used the wide variety of judgeship
questionnaire information provided by all district and appellate courts
when making its judgeship recommendations. For example, in 1989 the
Conference specifically asked each court two questions on the impact, if
any, the federal sentencing guidelines had on their workload and whether
that impact affected each court's request for additional judgeships. While
32 district courts cited the impact of the guidelines as additional
justification for adding judgeships to their court, the Conference did not
mention the guidelines at all in the explanations for its individual district
court recommendations.
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Federal Judicial Center

The Federal Judicial Center stated that determining when to update the
district court case weights is a much more complex determination than
implied by our recommendation that they be updated more frequently than
every 10 years. The Center noted that determining when to revise the
district court case weights is a complex issue, requiring a careful balance
of costs and benefits. Specifically, it pointed out that events that create a
clear need for case weight revisions tend to be quite irregular. For
example, major changes in the demands imposed by dominant types of
cases may not change for 5 or 10 years, or may change quickly,
necessitating a new time study and case weight revisions much sooner
than b years. Thus, according to the Center, regular revision of the case
weights at intervals more frequent than every 10 years may not be
necessary.

The Center’s comments do not reflect several additional factors that
suggest the need for some type of regular reassessment of the district
court case weights. The 1979 case weights were not designed to last a
decade but to be an interim solution until the Judicial Center could
develop a permanent case-weighting system.!® The time and effort it takes
to conduct a time study means that new case weights are likely to be
somewhat dated when issued. The current study is already 2 years old, and
the final civil case weights may not be ready for several more years. The
1990 Civil Justice Reform Act requires each district court to analyze its
docket and case-processing procedures and develop plans for reducing
both the time and costs of processing civil cases. Thus, the time judges are
spending on the civil cases in the current time study may not necessarily
be an accurate indicator of the time such cases will require in the tuture.

There is currently no mechanism for adjusting the case weights short of
another time study. The courts’ automation efforts plus the docket and
case-processing analyses and resulting case management plans developed
under the Civil Justice Reform Act provide sources of data that can
potentially be used to assess the accuracy of the case weights, the need to
revise them, and perhaps assist in revising them.

The Center also noted that we seem to misunderstand the purpose of the
courts of appeals workload measure, merit dispositions. The Center stated
that the measure's purpose is not to balance workload among the judges
of a particular court but to assess the total workload of a court and thus its

18According to the 1979 Federal District Court Time Study, “the [1979] survey was intended to be an
interim solution to the problem of revising case weights. . . . The [Judicial] Center is now working on
the development of a permanent case-weighing system. The ideal system would permit routine
updating of case weights without undertaking a new burdensome survey of district judges each time.”
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need for more judges. Nor, according to the Center, is the Ninth Circuit's
system, which is designed to balance workload among its judges,
appropriate for measuring the need for additional judgeships.

The Center may have misunderstood our position on the merit
dispositions workload measure. It is useful to note that it is not necessarily
true that a single workload measure could not be used to both assess the
need for additional judges and balance workload among judges. The key is
a workload measure that, like the district court case weights, reflects the
varying time demands that different types of cases are likely to impose on
judges. A separate case weight is assigned to each type of case on the
basis of the average estimated amount of judicial time the case will require
to decide. Thus, the district court case weights, if accurate and up-to-date,
could be used to distribute and balance a district’s workload among its
judges by assigning cases with the goal of equalizing the total case-weight
value of the cases assigned to each judge.

We are aware of the limitations of the Ninth Circuit case-weighting system,
and we note some of its key limitations in appendix II. We agree that the
Ninth Circuit’s system is not an appropriate replacement for merit

_ dispositions as a measure of the need for more judges. But we believe that

our criticism of the merit dispositions measure is valid. It is a gross
aggregate measure of appellate workload. Unlike the district court case
weights, the merit dispositions measure does not reflect the varying time
demands that different types of cases may impose on appellate judges. We
simply used the Ninth Circuit system, which does attempt to consider the
varying time demands of different types of cases, as an illustration of this
shortcoming.

We are sending copies of this report to the Director, Administrative Office
of the U.S. Courts, the Judicial Conference of the United States, and the
Director, the Federal Judicial Center, and to other interested parties.
Copies will be made available to others upon request.
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Major contributors to this report are listed in appendix VIL. If you have
questions about this report, please call me or William Jenkins at
(202) 566-0026.

HaslOf LAY

Harold A. Valentine
Associate Director, Administration
of Justice Issues
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Appendix I

Analysis of District Court Judgeship
Recommendations

An Overview of the
Judicial Conference’s
Biennial Needs
Assessment Process

Title II of the Judicial Improvements Act of 1990 created 74 additional
federal district court and 11 court of appeals judgeships, for a total of 649
district court judgeships and 179 court of appeals judgeships.! The act
directed us to determine whether the methods used by the Judicial
Conference in recommending the creation of additional judgeships to
Congress

accurately measured the workload of existing federal judges,

were applied consistently to each district court and court of appeals, and
provided an accurate indicator of the need for additional judgeships for
each district and appellate court.

In this appendix we discuss the results of our analysis of the Conference's
recommendations for district courts.

Prior to 1980, judgeship surveys were held every 4 years and the
Conference relied on projections of future court workload. Beginning in
1980, the district court judgeship surveys have been conducted every 2
years rather than every 4, eliminating the need for projections. Since 1980
the Conference has generally not used workload projections when
recommending additional judgeships except when accounting for diversity
cases’ effect on the courts’ filings. The Conference and Congress agreed
that all judgeship recommendations should be based on current need
because using projections as a basis for creating lifetime judgeship
positions created a risk of overestimating future workload for individual
courts and, thus, the need for additional judgeships.

Every 2 years, the Chairman of the Subcommittee on Judicial Statistics, on
behalf of the Conference, sends to the chief judges of each district and
circuit court a questionnaire surveying their judgeship needs. The 1989
survey asked a variety of workload questions.? Some focused on a court’s
caseload, for example, “Explain all caseload factors (shown in the
statistical profile) of your court that justify your request for additional
judgeships.” Others focused on nonworkload factors that may affect a
court’s ability to handle its caseload, for example, “Discuss geographical
problems within your district that affect your need for additional

IThe district court total includes 632 permanent positions, 32 temporary positions, and 4 judgeships in
the territorial courts of Guam, the Northern Mariana Islands, and the Virgin Islands. Territorial court
judges are appointed for 10-year termas while all other district court judges are appointed for life.

’The questionnaire is usually sent out in the fall of the year preceding the one in which the Conference

forwards its recommendations to Congress. Thus, the questionnaire for the Conference’s 1990
recommendations was sent out in the fall of 1989.
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judgeships.” The questionnaire requested data from the courts’ most
recent statistical year, which, for the 1990 survey, was statistical year
1989—July 1, 1988, through June 30, 1989. The Administrative Office's
Statistics Division provided each court with a variety of statistics on its
workload.

The Conference’s Committee on Judicial Resources is responsible for
coordinating the biennial judgeship surveys. Its Subcommittee on Judicial
Statistics established the criteria for evaluating the judgeship requests
resulting from the 1989 survey. It evaluated the survey responses and a
variety of workload statistics for each court, such as weighted filings,
pending caseload, and criminal felony cases for statistical year 1989 (year
ending June 30) and the 5 preceding statistical years. The Subcommittee
then made initial judgeship recommendations to which each court and
each circuit council could respond and, if they chose, provide additional
data for the Subcommittee to consider.

After reviewing any additional data, the Subcommittee made its final
recommendations to the Committee on Judicial Resources, which
reviewed them and developed final recommendations for the Conference
to consider. The Committee and Subcommittee functioned as the
Conference’s support staff. After approving its final set of
recommendations, the Conference, on behalf of the Judiciary, officially
transmitted the district and appellate court judgeship recommendations to
Congress.

The Conference reviewed the Committee’s final judgeship
recommendations and workload/questionnaire data and made its own
recommendations to Congress in a June 22, 1990, letter with attachments
to the Speaker of the House of Representatives. For each district court the
official request included (1) a worksheet showing a variety of statistics on
each court’s workload, such as the number of weighted filings per
judgeship, and (2) a very brief statement explaining the basis for the
Conference’s recommendation for additional judgeships, including why it
supported or altered a particular court’s request for additional judgeships.
The Conference's report included those courts that requested additional
Jjudgeships and any other courts for which the Conference made judgeship
recoramendations. Thus, its report excluded those courts for which
neither the court requested nor the Conference recommended any changes
in judgeships.

%0Only rarely has a recommendation been made to reduce a court’s existing number of judges.
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The Conference recommendations for additional judicial positions were
based on the premise that it would recommend only judgeships that were
needed. This position is outlined in a letter the Director of the
Administrative Office of the United States Courts sent to the Speaker of
the House of Representatives on June 22, 1990:

“Although individual courts often perceive a need for an additional judgeship which is not
reflected in final Conference recommendations, that is not a condemnation of individual
court requests; it is a reflection of the Conference’s efforts to respond to repeated
Congressional admonitions urging restraint in the growth of the number of authorized
Judgeships. The 1990 Judicial Conference recommendations were deliberately held to the
'bare bones minimum’ necessary to avoid identifiable serious case processing congestion in
individual courts. While minimum recommendations may require individual judges to
continue to carry unreasonably heavy caseload burdens, and may also severely restrict a
court’s management flexibility, the Conference has nevertheless tried to avoid
recommending additional positions unless a court’s ability to serve the public adequately
and responsibly would be clearly reduced to an unacceptable level.”

In keeping with this policy, the Conference primarily limits its biennial
analysis of judgeship needs to those districts that request additional
Jjudges. In 1990, the Conference made a judgeship recommendation for
only 1 of the 40 districts that did not request additional judgeships.*

Types of Judgeship
Recommendations the
Conference Made

In 1990, the Conference made seven different types of judgeship
recommendations to Congress. They were as follows:

adding one or more permanent judgeships to a district court;
adding a temporary judgeship;®

“The Conference accepted the recommendation of the Eighth Circuit Council that two roving
judgeships shared between the Eastern and Western Arkansas districts be administratively assigned
full time to the Eastern District. With the first vacancy in each roving position, the judgeships would be
designated as positions for the Eastern District only.

STemporary judgeships refer to positions having a B-year term. Judges appointed to both temporary
and permanent positions hold lifetime appointments, When the temporary position expires, the judge
appointed to that position does not leave the bench, but the next judicial vacancy to occur in the
district (permanent or temporary) is not filled. This reduces the number of authorized judgeships for
the district to the number of permanent positions. However, until the next vacancy occurs, a court
would have more judges than its number of authorized permanent positions,

Temporary judgeship positions are recommended for district courts that have a workload that may be
temporarily burdening that court (e.g., a large number of asbestos filings). The Judgeship Act of 1990
converted all of the temporary judgeships created in 1984 to permanent positions and created 13 new
teraporary judgeships using the following language: “The first vacancy in the office of district judge in
each of the judicial districts named in this subsection, cccurring 5 years or more after the effective
date of this title, shall not be filled.”
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Baseline Workload
Standards Used to
Evaluate Requests for
Judgeships

converting an expiring temporary judgeship to a permanent judgeship
(these conversions do not add judgeship positions to a court, but merely
reclassify existing positions);

extending a court’s temporary judgeship for another 5-year term;
converting a roving judgeship (a judge that is shared between or among
two or more district courts within a particular circuit) to a permanent one
serving only one district court;

adding any combination of the above, such as one permanent judgeship
and one temporary judgeship, to a district court; and

rejecting a court’s request and refusing to recommend any or all of the
Jjudgeships the district court requested.

The Subcommittee on Judicial Statistics, Committee on Judicial
Resources, and the Conference based their 1990 judgeship
recommendations on workload thresholds (benchmarks) to determine
(1) if a court justified a need for an additional judgeship or judgeships and
(2) if the added judgeship(s) should be permanent or temporary. None
applied these thresholds inflexibly; rather, they were used as a starting
point for consideration of any other factors noted in the individual court
and circuit council responses to the judgeship survey questionnaires and
each court’s caseload statistics. The baseline standards used to make the
Conference’s 1990 district court judgeship recommendations to Congress
varied by the type of position recommended.

The beginning point of the assessment was each court’s weighted case
filings. When a case is filed in district court, it is coded by type, such as
drug distribution or products liability. Each type of case has an assigned
weight. The case weight is an estimate of the relative amount of judicial
time the case is expected to take. The weights were established in 1979,

The weight of the “average” case is 1.0. A civil products liability case filed
under a court’s diversity jurisdiction (involving parties from two different
states and meeting a monetary threshold) has a weight of 1.5119, while a
criminal postal larceny and theft case has a weight of 0.4191. Thus, a
postal larceny and theft case would be expected to take about one-third as
much judicial time to decide as a products liability case. Based on the
weights assigned to each case, a court with 400 case filings per judge
could, for example, have weighted filings of 350 or 450 per judge,
depending upon the mix of cases that were filed and their individual
weights. Appendix II discusses in more detail the current case weights and
a study now under way to revise them.
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Permanent Judgeships

The Conference’s 1990 written guidelines provided a two-step formula to
justify adding a permanent judgeship or judgeships for a district court. The
Conference could justify recommending an additional permanent
Jjudgeship, if (1) the court’s current weighted filings per judgeship met a
benchmark of 400 (indicating a need for additional judgeships) and (2) the
court’s current weighted filings were sufficiently in excess of 400 per
authorized judgeship that adding a judgeship would not result in the
court’s weighted filings falling below 400 per judgeship.

Temporary Judgeships

The Conference’s 1990 judgeship survey established a similar two-pronged
approach for temporary judgeships, but the basic difference was the
resulting weighted filings after a judgeship was added. A temporary
Jjudgeship could be justified if (1) the court’s current weighted filings per
judgeship were at least 400 weighted filings per judgeship and (2) adding a
judgeship would result in weighted filings slightly below the 400 threshold.

The Conference’s written guidelines did not quantify “slightly below 400”
for recommending additional temporary judgeships. However, a Ninth
Circuit document indicated that the Subcommittee recommended a
temporary judgeship where an additional judgeship would result in
weighted filings of 350 to 399 per judgeship. We used this standard in
assessing whether the Conference consistently applied its own policies in
recommending temporary judgeships.

No Additional Judgeships

The Conference also had written criteria for rejecting district court
requests for additional positions. The Conference would not recommend
4n additional judgeship if a court’s current weighted filings were below
400 per judgeship unless there were unique circumstances that justified
departure from these written guidelines. This guideline was used as a
point of departure for considering other pertinent factors, such as a large
and continuing complement of senior judges, an unusual mix of cases,
and/or a district's geography.

Roving Judgeships

The Conference had no written policy on roving judgeships shared
between two or more districts. However, with one exception, the
Conference recommended that four roving judgeships be assigned
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full-time to one district for the three districts (two districts and one
district’s circuit council) that requested additional judgeships.®

Asbestos Filings, a Special
Case

Thirty district court requests for additional judgeships were based, in part,
on a large number of asbestos filings or pending asbestos cases. Asbestos
cases are assigned the same weight as other products liability cases
(1.56119). They are the only individual case type for which the Conference
developed a special “rule” in developing its 1990 judgeship
recommendations (see the section below on “unwritten rules”). The
Conference's 1990 written guidelines stated that because the future of
asbestos litigation remained unclear, the Conference could justify
recommending only temporary judgeships for those district courts.

Impact of Pending
Caseloads

The Conference’s 1990 written guidelines stated that no recommendations
for temporary judgeships could be justified solely on the basis of a court’s
backlog. The complexity of a court’s workload and the time expected to
handle those cases were included in the weights assigned to cases at the
time they were filed.

Overview of the
Results of the 1990
District Court
Recommendations

During the 1990 judgeship survey, 54 district courts requested 91
judgeships—74 additional permanent judgeships, 10 additional temporary
judgeships, and the conversion of 7 existing temporary judgeships to
permanent ones (see tables I.1 and 1.2).

Each circuit council supported most of the requests in its circuit. The
councils supported the requests of 39 of the 54 districts that requested
judgeships. Of the remaining 15 districts, the councils modified the
requests of 12 and rejected the requests of 3. One council also concurred
in the Subcommittee’s recommendation to convert the two roving
judgeships to permanent positions serving only one district for a district
that did not request additional judgeships. Thus, the councils
recommended positions for 51 of the 54 requesting district courts, no
additional judgeships for the remaining 3 districts, and the assignment of

®The one exception was that the Conference retained one roving judgeship shared by three Oklahoma
districts to serve two of those districts.

We excluded the Eastern Oklahoma District from our analysis of roving judgeships. The Conference's
roving judgeship récommendations for the Northern and Western Oklahoma districts affected the
Eastern Oklahoma District by adjusting the number of its judgeships from 1.33 to 1.5. The Eastern
District did not request additional judgeships and the Conference’s roving judgeship decision did not
add judgeships to this court.
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roving judges permanently to 1 district court that requested no additional
judges or the reassignment of the roving judges. The councils
recommended a total of 92 district judgeships—61 additional permanent
Jjudgeships, 20 additional temporary judgeships, the conversion of 7
temporary judgeships to permanent ones, and the conversion of 4 roving
judgeships to permanent ones for a total of 52 district courts.

The Conference’s final judgeship recommendations greatly modified the
districts’ requests. The Conference fully supported the requests of less
than half (25) of the 54 districts that requested judgeships, modified the
requests of 25 districts, and rejected the requests of 4. The Conference
recommended a total of 87 judgeships for 51 districts, including the
assignment of 2 roving judgeships full-time to one district that had not
requested any changes in its current judgeships.

When comparing the Conference’s recommendations to the districts’
requests, the Conference, following its stated policy, tended to be more
conservative than the individual courts in recommending additional
judgeships. While the Conference supported about the same aggregate
number of judgeships as the districts requested—85 rather than the 91
initially requested—it preferred to recommend temporary judgeships
rather than the permanent ones the districts requested. For example, the
districts requested 74 additional permanent judgeships and 10 additional
temporary judgeships, while the Conference recommended 47 permanent
and 29 temporary judgeships. Recommending a temporary rather than a
permanent judgeship allows the Conference (and Congress) the option of
reassessing the court’s workload when the 5-year temporary position
expires to determine whether the workload justifies making the temporary
position a permanent one. As previously noted, the Conference also
recommended converting two roving judgeships to permanent ones
serving only one district in the case of a district that did not request
additional judgeships.

Congress authorized 75 judgeships for 48 of the 54 districts requesting
judges and no additional judgeships for the remaining 6 districts.
Congress’ aggregate number of additional judgeships authorized for those
48 districts was similar to that requested by the 54 districts—53 additional
permanent and 12 additional temporary judgeships compared to the
requested 74 permanent and 10 temporary judgeships. However, its
authorizations for those individual districts were closer to the
Conference's recommendations; Congress fully supported 26 of the 54
districts’ requests, while modifying or rejecting the requests of the
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remaining 28. Congress also authorized 11 additional judgeships (8
additional permanent, 1 additional temporary, and 2 roving judgeships
converted to permanent positions) for 10 districts that did not request any
Jjudgeships. Therefore, Congress’ 1990 authorizations were for a total of 56
judgeships—61 additional permanent judgeships, 13 additional temporary
Jjudgeships, 8 conversions of temporary judgeships to permanent ones, and
4 conversions of roving judgeships to permanent ones. Table .1
summarizes the results of the 1990 assessment process. Table 1.2 shows a
breakdown of the types of district judgeships requested, recommended,
and authorized.

Table 1.1: Results of the 1990 District Judgeship Needs Assessment

Districts requesting additional Districts not requesting Total raquested, recommended,
judges additional judges or authorized

Initial district requests Number of Number of Number of Number of Numbser of Nun.ber of
and subsequent decisions  district courts judges distriet courts judges district courts judges
Initial district request for

additional judges 54 N 40 0 54 91
Circuit councils’

recommendations 51 90 1 2 52 92
Judicial Conference's

recommendation 50 85 1 2 51 87
Congressional

authorization 48 75 10 11 58 86

Note: “Judges" refers to total "judgeship” positions of all types.

Source: GAQ, derived from Judicial Conference data.
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Table 1.2: Types of District Judgeships Reciuesteri, Recommended, and Authorized in 1990

Convert
temporary
judgeshipto  Reassign roving

Initial district requests and Permanent Temporary permanent judgeship to only Total
subsequent decisions judgeships judgeships position 1 district? judgeships
District requests 74 10 7 0 91
Circuit council recommendations 61 20 7 4 92
Judicial Conference recommendations 47 30° 6 4 87
Congressional authorizations 61 13 8 4 86

3A roving judge whose services were previously shared between two or more districts is
reassigned full-time to only one district. Such a recommendation affects all districts—the one
gaining the full-time services of the roving judge and the one or two districts losing that judge’s
services.

bincludes recommendation to extend one existing temporary judgeship for another 5 years.

Source: History of the Authorization of Federal Judgeships Including Procedures and Standards
Used in Conducting Judgeship Surveys (Administrative Office of the U.S. Courts), pp.32-35.

Analysis of
Conference’s 1990
Assessment of District
Court Judgeship
Needs

The Conference used both written guidelines and unwritten criteria in
developing its 1990 recommendations for additional district court
judgeships. Our analysis illustrates why it would be difficult for Congress
to understand those recommendations using only the written guidelines
and policies the Conference provided to Congress.

In 1990, the Conference assessed the needs of the 54 districts that
requested additional judgeships as well as a circuit council request for 1
district that did not itself request additional judgeships. The Conference’s
written guidelines and policies could be used to support recommendations
in 28 (563 percent) of the 55 districts. Recommendations, however, in 26
districts (47 percent of the 55 districts) could not be supported on the
basis of the written guidelines alone.

Departures for those 26 districts constituted recommendations for a
greater number of judgeship positions than the written guidelines justified
in 13 districts and for fewer positions than the criteria would have justified
in the remaining 13 districts.

When we asked for an explanation of these 26 departures from the written
standards, the Administrative Office officials said that the Conference also
applied several unwritten criteria to its judgeship recommendations.
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Applying these unwritten “rules” as well, we could support
recommendations for 22 of the 26 districts. The remaining 4 districts

(7 percent of the 55 districts), however, did not appear to comply with
either the written or unwritten standards used to support additicnal
judgeships. In the remainder of this section, we describe our analysis of
the Conference’s assessment of district court judgeship needs.

Step 1: Applying the
Conference’s Written
Criteria/Policies

The Conference developed written criteria and policies for recommmending
additional permanent or temporary judgeships, converting temporary
Jjudgeships to permanent ones, extending temporary judgeships for
another 5 years, and not recommending additionral judgeships. These
criteria were used to adopt, alter, or reject the requests of specific district
courts. The Conference also applied a general policy of reassigning roving
judgeships—those shared between two or more districts—full time to only
one district. In 1990, the Conference made recormmendations for 87
judgeships in 51 districts (inciuding some conversions that did not add
positions to the courts) and rejected 4 districts’ requests for additional
judges.

In analyzing the Conference's approach, we first broke down the
Conference’s recommendations for district courts by types of judgeships,
because different standards applied to different types of judgeships. We
then determined whether the Conference complied with or departed from
its written guidelines for each type of judgeship (see fig. I.1).
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Figure 1.1: Breakdown of District Court
Judgeship Recommendations That
Complied With or Departed From the
Conference’s Written Guidelines

Number of district courts
18

16
14
12

10

Conversion No judgeships Roving
judgeships

Temporary Permanent

Judgeship recommendations

l:l Complied

N Deperted

AN

Note: Judgeship recommendations were for 64 districts rather than 55 because
recommendations for 9 of those 55 wers for more than 1 type of judgeship.

Source: GAO, derived from Judicial Conference data.

The Conference’s recommendations departed from its written criteria for
(1) adding temporary judgeships in 11 of 29 districts, (2) adding permanent
judgeships in 12 of 21 districts, and (3) converting temporary judgeships to
permanent ones or extending a temporary judgeship in 6 of 7 districts.” The
Conference complied with its written guidelines in all of its
recommendations for adding no judgeships and for reassigning roving
judgeships to positions serving only one district.

"These figures add up to 29 departing districts rather than 26 because 3 of the 26 districts departed
from written guidelines for 2 types of judgeships, thus creating 2 departures for each of those 3
districts.
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The Conference’s written criteria and our analysis of its 1990
recommendations by type of judgeship are provided below.

Permanent Judgeships The Conference first determined if a court’s request for an additional
permanent judgeship or judgeships was justified by applying a threshold
indicator of need—a district's weighted filings had to be at least 400 per
judgeship. If this benchmark was met, the Conference could then
recommend 1 or more additional permanent judgeships if that court’s
current weighted filings were sufficiently in excess of 400 per judgeship
that adding the judgeship(s) would not result in the court’s weighted
filings falling below 400 per judgeship.

Our results show that of the 55 district courts for which the Conference
made any judgeship recommendations (including 4 districts whose
requests the Conference rejected), 44 (80 percent) met the benchmark of
400 weighted filings per judgeship. At that point the Conference could
consider recommending an additional judgeship. Eleven of the 556

(20 percent) did not meet the benchmark. We then found that 23 of the 44
districts that met the benchmark had weighted filings that could have
justified adding at least 1 permanent judgeship to their courts, while the
other 21 could not justify adding a permanent judgeship (see fig. 1.2).
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. Figure 1.2: Transition From Meeting the
Benchmark to Adding a Permanent
Judgeship

Number of district courts
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Benchmark Permanent
judgeship
I:I Did meet the benchmark Could justify adding a pérmanent judgeship
Did not meet the benchmark - Could not justify adding a permanent judgeship

Source: GAO, derived from Judicial Conference data.

The Conference recommended that 21 districts receive a total of 47
additional permanent judgeships. Our results show that all 21 districts’
weighted caseloads met the 400 per judgeship benchmark. We also found,
however, that recommendations for additional permanent judgeships in 12
districts departed from the Conference’s written guidelines. Those
departures consisted of recommendations for fewer permanent judgeships
in 10 districts and more judgeships in 2 districts (see table 1.3).2 Thus, the
Conference’s departures were more likely to be for fewer permanent
Jjudgeships than the courts’ weighted caseloads justified. For example, the
Conference recommended adding 1 permanent and 1 temporary judgeship

83pecifically, we concluded that the Conference's recommendation for permanent judgeships met its
written workload standard if after adding one or more permanent positions a court's weighted filings
fell between 390 and 410 per judgeship. We judgmentally chose this narrow range (2.5 percent above
or below the stated standard of 400 weighted filings) because it was improbable that a court’s
weighted filings would fall precisely at the 400 standard after adding a position. Administrative Office
officials agreed that the use of this range was reasonable.
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Temporary Judgeships

to the Northern Ohio District Court, though the court’s weighted caseload
justified adding 10 permanent positions.®

To determine whether to accept a district’s request for an additional
temporary judgeship, the Conference’s written guidelines also applied a
threshold indicator of need. The Conference recommended an additional
temporary judgeship if (1) the district’s current weighted filings were
above 400 per judgeship and (2) adding a judgeship would result in
weighted filings slightly below the 400 threshold.

Once again, our results show that 44 of the 55 districts met the benchmark
of 400 weighted filings per judgeship. At that point the Conference could
consider adding an additional judgeship to a court. We then determined
that 37 of the 44 districts had weighted caseloads that could justify adding
at least 1 temporary judgeship to those courts, while 7 of the 44 districts
could not justify adding a temporary judgeship (see fig. 1.3).

9As discussed below, the Conference's unwritten “ceiling” rule accounts for most of the districts in
which the Conference recommended fewer judgeships than its workload standard would have
Jjustified.
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Figure 1.3: Transition From Meeting the
Benchmark to Adding a Temporary
Judgeship
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Table 1.3: District Court Judgeship Recommendations That Complied With or Departed From the Conference’'s Written
Workload Standards for Adding Permanent Positions

Conference's written guidelines

Number of new

Weighted filings judgeships that Number of Number of districts

after Conference Conference written standard districts __that departed
District , action recommendation justified complied Fewer Greater
CT 399.8 2P 2P .
NY, Eastern 395.2 3P 3P .
NY, Southern 426.2 1P 3P J
NJ 421,6 4P 5P .
PA, Eastern 526.5 5P 12P .
Vi 338.7° 1P 0 .
MS, Southern 428.3 iP 1P, 1T .
TX, Northern 480.0 2P 4P, 1T U
TX, Southern 393.3 7P 7P .
TX, Western 434.7 3P 4P .
OH, Northern 7123 1P, AT 10P .
OH, Southern 364.0 1P, 1T 1P T ]
TN, Eastern 4536 1P 1P, 1T °
IL, Northern 518.3 1P, 1T/P 7P, 1T/P ]
IA, Southern 289.3 1P 0 .
MO, Eastern 360.0 1P, 1T 1P T ]
CA, Northern 4123 2P 2P, 1T ]
CA, Central 400.7 6P 6P o
OR 362.1 1P, AT 1P, 1T °
OK, Western 392.5 1P, 1R/P 1P, 1R/P .
FL, Middle 3825 2P, 1T 2P, 1T .
Total for 21 districts 47P, 5T, iT/P 1R/P  73F, 8T, 1T/P, 1R/P,

2/no new judgeshlps 9 10 2

Legend:

P = permanent judgeship.

T = temporary judgeship.

R/P = convert roving judgeship to a full-time position in a single district.
T/P = convert temporary judgeship to a permanent one.

0 = no new judgeships justified.

Note: In this table, the number of judgeships Justified is the minimum number the written
guidslines could justify.

8Represents total filings; Administrative Office doas not calculate weighted filings for territorial
courts,

Source: GAO, derived from the Judiclal Conference's 1890 district court judgeship criterla and
recommendations.
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The Conference recommended temporary judgeships for 29 districts and
extending 1 existing temporary judgeship for another 5 years.!? As table 1.4
shows, the Conference recommended that some of these districts also
receive permanent judgeships. We found that 25 of the 29 districts met the
Conference's 400 weighted filings per judgeship benchmark for
consideration of an additional position while 4 of the 29 districts did not.
Those 4 districts—South Carolina, Southern Florida, Northern West
Virginia, and Western Arkansas—had current weighted filings per
Jjudgeship of 384, 373, 368, and 305, respectively.

Our results also show that 18 of the 29 recommendations complied with
the Conference’s written guidelines for adding at least a temporary
Jjudgeship, while 11 of the 29 departed from those guidelines (see table 1.4).
Those departures occurred because the Conference recommended fewer
temporary judgeships in 3 districts and more temporary judgeships in 8
districts than justified by its written guidelines.!! The effect of the
Conference departures from its written guidelines for adding a temporary
Judgeship was that it generally recommended adding temporary
Jjudgeships to courts with weighted caseloads that did not justify
additional temporary judgeships. The Conference, for example,
recommended that the Northern West Virginia District Court receive an
additional temporary judgeship, while the court’s weighted filings did not
Jjustify an additional temporary position.

WThe Conference recommended an additional permanent and a replacement temporary judgeship
(whose term had apparently expired) for the Northern Ohio District. We used the Conference’s
guidelines for adding permanent and temporary judgeships in analyzing the Conference's
recommendations for this district, Congress did not treat the existing temporary position as having
expired. It converted the existing temporary position to a permanent judgeship and added a temporary
position.

HWe adopted the Ninth Circuit memorandum's range as criteria for recommending additional
temporary positions because it quantified the Judicial Conference’s less precise written criteria that a
temporary judgeship would be recommended when “adding a position would result in weighted filings
slightly below the 400 per judgeship threshold.” The Ninth Circuit's memorandum stated that if adding
a judgeship to a district court left the court's weighted filings within a range of 350 to 399, then the
Subcommittee recommended that a temporary judgeship could be added. We concluded that
recommendations for additional temporary positions that resulted in weighted filings per judgeship
below 360 or above 399 departed from the Conference's written criteria.
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Table L4: District Court Judgeship Recommendations That Complied With and Departed From the Conference’s Written
Workioad Standards for Adding Temporary Positions

Conference’s written guidelines

Number of districts

Weighted filings Number of new Number of
after Conference Conference judges written districts ___that departed
District action recommendation standard justified complied Fewer  Greater
MA 386.8 1T, 1T/P 1T, 17/P ]
NY, Northern 371.2 1T 1T .
MD 382.7 1T 1T .
SC 341.3 1T 0 .
VA, Eastern 4401 1T 2P .
WV Northern 2453 1T 0 .
WV Southern 388.8 1T 1T .
LA, Middle 310.0 1T 0 .
LA, Western 357.4 1T 1T .
TX, Eastern 427.7 1T 1P AT o
M, Western 357.6 1T 1T .
OH, Northern 7123 1P, 1T 10P J
OH, Southern 364.0 1P, 1T 1P, 1T .
TN, Middle 390.8 1T 1T o
iL, Central 312.0 1T 0 e
IL., Southern 305.3 1T 0 .
AR, Western 228.8 1T, 1T/P 0 .
MO, Eastern 360.0 1P, 1T 1P, 1T ®
NE 375.0 1T 1T o
CA, Eastern 384.9 1T 1T .
CA, Southern 352.6 1T 1T °
NV 384,0 1T 1T L
OR 362.1 1P AT 1P, 1T .
KS 360.8 1T 1T .
NM 376.8 1T 1T °
OK, Northern 344,1 1T 0 °
AL, Northern 373.6 1T 1T .
FL, Middle 382.5 2P, 1T 2P, 1T .
FL., Southern 3497 1T 0 .
Total for 29 districts 29T, 6P, 2T/P 19T, 18P, 1T/P, 8/no
additional judges 18 3 8
(Table notes on next page)
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Four Conference
Recommendations Fell Within
the 390 to 399 Overlap Range
for Adding a Permanent or
Temporary Judgeship

Legend:

T = temporary judgeship.

P = permanent judgeship.

T/P = convert temporary judgeship to a permanent one,
0 = no new judgeships.

Note: In this table, the number of judgeships justified Is the minimum number the written
guidslines could justify,

Source: GAO, derived from the Judicial Conference's 1990 district court judgeship criteria and
recommendations,

Judgeship recommendations for 4 of the 55 district courts fell within the
390 to 399 overlap range for which the Conference could have met its
written workload standard by recommending either an additional
permanent or temporary judgeship. This 390 to 399 overlap range was the
result of the written guidelines (as modified by Gao and the Ninth Circuit

" memorandum) for adding permanent and temporary judgeships—the

Conference’s recommendation for permanent judgeships met its written
workload standard if after adding one or more permanent positions a
court’s weighted filings fell between 390 and 410 per judgeship*?; the
Conference’s recommendation for an additional temporary judgeship met
its written workload standard if after adding a temporary position a court’s
weighied filings fell between 350 and 399,13

Table 1.3 shows that the Conference recommended additional permanent
judgeships for the Eastern New York, Southern Texas, and Western
Oklahoma district courts while their weighted filings after adding the
permanent positions were 395.2, 393.3, and 392.5 per judgeship—within
the 390 to 399 overlap range justifying a recommendation for either an
additional permanent or teraporary judgeship. Table 1.4 shows that the
Conference recommended an additional temporary judgeship for the

“8pecifically, we concluded that the Conference's recommendation for permanent judgeships met its
written workload standard if after adding one or more permanent positions a court's weighted filings
fell between 390 and 410 per judgeship. We judgmentally chose this narrow range (2.5 percent above
or below the stated standard of 400 weighted filings) because it was improbable that a court's
weighted filings would fall precisely at the 400 standard after adding a position. Administrative Office
officials agreed that the use of this range was reasonable.

*We adopted the Ninth Circuit memorandum'’s range as criteria for recornmending additional
temporary positions because it quantified the Judicial Conference's less precise written criteria that a
temporary judgeship would be recommended when “adding a position would result in weighted filings
slightly below the 400 per judgeship threshold.” The Ninth Circuit's memorandum stated that if adding
a judgeship to a district court left the court's weighted filings within a range of 350 to 399, then the
Subcommittee recommended that a temporary judgeship could be added. We concluded that
recoramendations for additional temporary positions that resulted in weighted filings per judgeship
below 360 or above 399 departed from the Conference’s written criteria.
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Middle Tennessee District Court while its weighted filings after the
temporary position was added were 390.8 per judgeship—within the 390 to
399 overlap range to justify adding either a permanent or temporary
Jjudgeship. Because these recommendations were not inconsistent with the
modified written guidelines for adding either permanent or temporary
Jjudgeships, we concluded that the Conference’s judgeship decisions for
these four districts were in compliance with these modified guidelines.

Table 1.6 compares the Conference’s 1990 judgeship results for those four
district courts to the types of judgeships the Conference could have
recommended while continuing to be in compliance with the written
guidelines, as modified, for adding permanent and temporary judgeships.
The Judicial Conference’s rationale for recommending a permanent or
temporary judgeship for each of those four district courts is described

below.

R A S
Table 1.5: Comparison of 1990 District Court Judgeship Recommendations to Judgeships the Conference Could Have

Recommended

1990 Conference

Welghted fiiings after
Conference
recommendation
(wlithin 390-399 overlap

Complied with written
guidelines for adding a
permanent
judgeship(s)—within

Complied with written
guldelines for adding at
least a temporary
judgeshlp—within

District court recommendation range) 390-410 range 350-399 range
NY, Eastern 3P 395,2 o
TX, Southern 7P 393.3 J
OK, Western 1P, 1R/P 3925 *
TN, Middle 1T 390.8 J

Weighted fliings after

Wouid have complied
with written guidelines

Would have complied
with written guidelines
for adding at least a

Type of judgeship(s) recommendation would for adding a permanent temporary

Conference could have have been within judgeship(s)—within judgeship—within

District court recommended 390-399 overlap range 390-410 range 350-399 range

NY, Eastern 2P, 1T 395,2 .

TX, Southern oP, 1T 393.3 .

OK, Western 1T, 1R/P 3925 ]
TN, Middle 1P 390.8 .

(Table notes on next page)
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Legend;

P = permanent judgeship.
T = temporary judgeship.
R/P = convert a roving judgeship to a full-time position in a single district.

Source: GAO, derived from the Judicial Conference’s 1990 judgeship criteria and
recommendations.

Eastern New York District Court. The Judicial Conference’s analysis of its
recommendation for three additional permanent judgeships for this
district stated in part that this is one of several courts that has seen a
dramatic increase in its criminal workload in recent years and the
demands of the court’'s many complex cases, long trials, and heavy drug
workload provide additional support for this recommendation.

Southern Texas District Court. The Conference’s analysis of ils
recommendation for seven additional permanent judgeships for this
district stated, in part, that although the court’s weighted caseload has
declined to the point where seven additional judgeships siightly reduces
weighted filings, much of the decline in weighted filings is attributable to
the change in the jurisdictional amount needed to file diversity cases in the
U.S. district courts from $10,000 to $50,000. The Conference believed this
change would have a short-term impact on both filings and weighted
filings that was not likely to last more than 1 year. With the drug-related
workload continuing to rise rapidly, the Conference believed that the court
was in need of substantial additional resources and therefore
recommended seven additional permanent judgeships.

Western Oklahoma District Court. The Conference Subcommittee’s
preliminary recommendation was for one additional permanent judgeship,
one additional temporary judgeship, and the conversion of one roving
judgeship to this district only. Weighted filings (using calendar year data
available after the preliminary recommendation was made) after these
judgeships were added would be reduced to 336 per judgeship—too low to
justify the preliminary recommendation. The Conference then
recommended one additional permanent judgeship and the conversion of
the roving judgeship. The Conference believed a permanent judgeship was
warranted because of the special situation presented by the state’s roving
judgeships—two roving judges served three Oklahoma districts. The
Conference also cited the court’s drop in diversity cases as a temporary
adjustment due to the jurisdictional change.
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Conversions/Extensions of
Temporary Judgeships

Middle Tennessee District Court. The Conference’s analysis of its
recommendation for one additional temporary judgeship for this court
stated, in part, that weighted filings were scmewhat lower than raw filings
per judgeship due primarily to the large number of state prisoner petitions
and the fact that criminal filings remained high compared to the national
average. The Conference also made reference to the assistance provided
to the court from its one senior judge and two full-time magistrate judges.
The district court requested and the circuit council recommended one
additional temporary judgeship and the Conference supported the court’s
request.

The Conference's written guidelines for converting a temporary judgeship
to a permanent one were vague. The standards simply stated that the
Conference recognized that the temporary judgeships created by the 1984
Judgeship Act could expire any time after July 1989; therefore, if the
court’s workload remained high, the Conference recommended that the
temporary position be converted to a permanent one. The Conference’s
written guidelines did not include anything about the standards used to
recommend extending a district’s temporary judgeship for an additional 5
years. The Ninth Circuit’'s memo explaining the Conference’s 1990 district
court judgeship recornmendations stated that the Conference
recommended either a conversion of the temporary judgeship to a
permanent one or extended the temporary judgeship for another b years if
(1) the district's current weighted filings remained high and (2) the
district’s response to the judgeship questionnaire justified retention of the
temporary judgeship.

The Conference’s written guidelines and the Ninth Circuit memo did not
provide a quantitative measure of the workload necessary for the
Conference to conclude that a court’s current weighted filings had
remained “high.” In our analysis we used the Conference’s written
guidelines for adding permanent judgeships to determine if conversions of
temporary judgeships to permanent ones were in compliance with its
written guidelines. This provided a consistent standard for establishing
permanent judgeships in all districts, regardless of whether or not a
district had a temporary judgeship it wished converted to a permanent
one.

We also used the Conference’s standard for recommending new temporary
judgeships to determine if recommendations for extensions of temporary
Jjudgeships complied with the Conference’s written guidelines.
Conversions and extensions of temporary judgeships do not add
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Jjudgeships to a court but either reclassify or extend existing temporary
judgeships for another 5 years. Consequently, in applying the written
workload standards for such recornmendations, we considered only the
weighted workload per existing authorized judgeship.* The workload
standards we applied were as follows:

To justify converting a temporary judgeship to a permanent one, a court’s
current weighted filings must be between 390 and 410 per judgeship.®

To justify extending a temporary judgeship for another 5-year term, a
court’s weighted filings must be between 350 and 399 per judgeship.®

The Conference’s lack of clear written guidelines caused difficulty in
determining how such judgeship recommendations were made. Our
results show that the Conference’s recommendations for converting
temporary judgeships to permanent ones conformed to these workload
standards in one district but departed in five districts. The effect of the
Conference’s departures was that the Conference generally recommended
conversions for courts with weighted caseloads that would not have
otherwise been sufficient to justify a permanent position. For example, the
Conference recommended the conversion of a temporary judgeship to a
permanent in the Northern Indiana District, though the district’s current
weighted filings per judgeship were 341—below the 400 level the
Conference normally required for consideration of a permanent position.

This district illustrates the problem of applying the quantitative workload
standards rigidly in assessing the need for new judgeships. The weighted
workload of 341 per judgeship represents a drop from the previous 5 years
when the weighted workload was consistently above 400 per judgeship.
The Conference noted that the drop was primarily the result of a decline in
diversity cases—a decline it expected to be temporary. Thus, the
recommendation to convert the temporary position to permanent was

WPor districts where the Conference recommended both a conversion of a temporary position to
permanent and an additional judgeship—permanent or temporary—we applied the same workload
standards after the new position was added.

15The Conference’s written standards indicated that a court's weighted workload had to be at least 400
per judgeship after adding a judge. Because it was unlikely that a court would hit the 400 benchmark
exactly, we concluded that the benchmark had been met when weighted filings fell between 390 and
410 per judgeship. For consistency, we applied this same range when evaluating recommendations to
convert temporary judgeships to permanent positions, Thus, we concluded that such
recommendations departed from the Conference's written workload standards when a district's
current weighted filings per judgeship fell below 390 or above 410.

15Thus, we concluded that recommendations to extend a temporary judgeship for another b years

departed from the Conference’s written guidelines when a district's current weighted filings per
judgeship fell below 360 or above 399.
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based more on the workload pattern over the previous 5 years than the
workload for the latest period.

The Conference also recommended an extension of a temporary judgeship
in the Eastern North Carolina District, though its current weighted filings
per judgeship were only 313—-substantially below the 350 the Ninth Circuit
memo said the Conference used for justifying new temporary positions
(see table 1.6).

Table 1.6: District Court Recommendations That Complied With or Departed From the Conference’s Written Workload
Standards for Conversions and Extensions of Temporary Positions

Conference’s written guidelines

Current weighted

filings & welghted 1990 Judiclal Numberof  Numberof Number of districts
filings after 1 Conference  additional judges districts that __that departed

Distrist court judge Is added recommendations Justified complied Fewer Greater
MA 419.0 & 385.8 1T, 1T/P 1T/P, 1T .

NY, Western 466.0 & 372.8 1T/P 1T/P, 1T *

iL, Northern 543.0 & 518.3 1P, 1T/P 1T/P, 7P .

IN, Northern 341.0 & 284,2 1T/P 0 .
AR, Western 305.0 & 228.8 1T, 1T/P 0 .
WA, Western 355.0 & 310.6 1T/P Extension of 1T .
NC, Eastern 313.0 & 250.4 Extension of 1T 0 .
7 Districts 6T/P, 2T, iExt., 1P 3T/P, 2T, 1Ext., 7P, 1 2 4

3/no conversions
or extenslons

Legend:

T = temporary judgeship.

T/P = convert a temporary judgeship to a permanent one.

P = permanent judgsship.

Extansion = extend a temporary judgeship for another 5 years.
0 = no conversions or extensions justified.

Source: GAQ, derived from the Judicial Conference’s 1930 district court judgeship criteria and
recommendations.

No Additional Judgeships The Conference recommended no additional judgeship positions if a
court’s current weighted filings were below the 400 per judgeship
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benchmark and if no unique circumstances justified a departure from the
standards.!”

Our results show that the Conference complied with its written guidelines
in recommending no additional judgeships for four districts that had
requested them (see table 1.7). One of those districts, Middle Alabama, had
current weighted filings that met the Conference’s benchmark. The
Subcommittee and Conference followed the Eleventh Circuit Council’s
recommendation and did not recommend any additional judgeships for
that court. Adding a judgeship would have reduced the court’s weighted
filings per judgeship to 330, 70 below the written guideline threshold of
400 used as a basis for adding permanent judgeships.

Table 1.7: District Court Judgeship
Recommendations That Complied With
the Conference’s Written Guidelines
for Adding No New Judgeships

Judgeship Recommendations
Based on Large Numbers of
Asbestos Filings

Weighted X .

Current weighted filings if 1 Complied 1";“:? the

filings per judgeship __Written guidelines
District Court judgeship Is added Before® After®
NC, Western 393 294.8 . J
TN, Western 380 304.0 . .
AL, Middle 440 330.0 o
FL, Northern 363 272.3 ¢ .

aTo be considered for an additional permanent judgeship, a court needed a workload of at feast
400 weighted filings per judgeship.

bAfter adding a permanent position, the court should still have 400 weighted filings per judgeship.
After adding a temporary position, the court's weighted workload should be between 350 and 399
filings per judgeship.

Source: GAQ, derived from the Judiclal Conference’s 1990 district court judgeship criteria and
recommendations.

The Conference has a written policy recognizing that many requests for
additional judgeships are based, in part, on a large number of asbestos
filings or pending asbestos cases. Because the future of asbestos litigation
remained unclear during the 1990 judgeship survey, the Conference’s
written policy was to recommend only temporary judgeships in those
districts.

"Where the Conference recommended that a district's request for additional positions be rejected, we
reviewed both the district's workload and questionnaire responses to determine if those courts had
unique circurastances justifying departures from these guidelines, The Conference's guidelines were
vague on defining “unique circumstances.” We compared the results to the Conference’s written
explanation for its recommendation,
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No Temporary Judgeships Were
Recommended Solely on the
Basis of a Court’s Backlog

Roving Judgeships

Our results show that the Conference departed from its written guidelines
regarding recommendations based on large numbers of asbestos filings in
only one district—Southern Mississippi.

Our results show that the Conference did not recommend a temporary
judgeship solely on the basis of a court’s backlog of cases.

Roving judges split their time between two or more adjacent districts. The
Conference’s written policy on roving judgeships is as follows:

“In the absence of specific allocation of a roving judge’s duties by statute or by the circuit
council, the subcommittee recommends that the Administrative Office continue to compile
and report the statistics of the districts served by a roving judge on the prermise that his
services are divided equally among the districts to which he is assigned. Where the time of
a roving judge is allocated in some other manner on an annual basis by statute or by action
of the circuit council, the statistics should reflect this allocation.”

The Conference’s unwritten policy is to eliminate roving judgeships
because the Conference believes they do not work—roving judges do not
spend their time equally between or among their assigned district courts.

Our results show that the Conference complied with its unwritten policy
for recommending the conversion of roving judgeships to permanent ones
assigned full-time to a specific district. The Conference recommended
such conversions for three district courts; one of the three
recommendations converted two roving judgeships to permanent
positions serving only one district. The conversion of roving judgeships to
permanent positions in a single district does not add to the total number of
authorized judgeships but merely redistributes existing judgeships among
the districts.

Application of the
Conference’s Unwritten
Rules

The Conference uses unwritten “rules” in conjunction with its written
guidelines for recommending additional judgeships for the district courts.
We were told of the Conference’s unwritten “rules” when we met with
Administrative Office officials to discuss the recommendations for 26
district courts that we determined departed from the Conference’s written
guidelines. When we applied these unwritten “rules” to the 26 departures,
we found that 22 of the 26 complied with one or more of the Conference’s
unwritten “rules.”
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“Ceiling Rule”

We discussed with Administrative Office officials why the
recommendations for 26 district courts departed from the Conference’s
written guidelines. In that discussion, we did not address each of the 26
departures. Instead, we discussed the patterns in district courts’
workloads we had noted in the districts we had classified as departures.

Administrative Office officials described four unwritten “rules” (which we
labelled and defired) that the Conference applied to the 26 district court
recommendations that departed from the written criteria. They told us that
we would find that the recommendations for these 26 district courts could
be explained/justified by applying the unwritten “rules.” We subsequently
found that 22 of the 26 departures were justified by one or more of the
Conference’s unwritten “rules”; however, 4 of the 26 did not comply with
the written guidelines and unwritten “rules.”

The Conference's 4 unwritten “rules”—ceiling, asbestos, small court, and
conversion—and our results, after applying those “rules” to the 26
departures from the Conference’s written guidzelines, are provided below.

“Ceiling rule”: The Conference would not recommend more judgeships
than the court requested, even if the court’s weighted filings per judgeship
justified more positions than the court requested.

The premise of this unwritten “rule” is based on the Conference’s belief
that the courts themselves know if they can handle a workload with fewer
judgeships than their workload could justify. This “rule” embodies the
Conference’s unwritten policy that district courts that did not request any
additional judgeships were generally not reviewed by the Conference for
judgeship recommendations even if their weighted filings justified
additional judgeships. Administrative Office officials commented that the
Judicial Conference was not going to recommend creating
one-million-dollar judgeships in courts that can handle the workload
without additional judges.

We applied the Conference’s “ceiling rule” to the 26 departures and found
that 11 of these 26 were explained by the Conference’s compliance with its
unwritten “ceiling rule.” The effect of the Conference’s departure from its
written guidelines resulted in recommendations for eight fewer additional
permanent judgeships, two fewer additional temporary judgeships, and
one conversion for a district court than these courts requested and their
weighted filings could have justified (see table 1.8).
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Table 1.8: Effect of Applying the
“Ceiling Rule” to the Conference's
Recommendations That Departed
From Its Written Guidelines

“Asbestos Rule”

1990 district court

request for

Number of additional

judgeships 1990 Judicial judgeships:

justified— Conference’s complied with the

written judgeship unwritten “celling

District Court guidelines recommendations rule”
NY, Southern? 3P 1P 1P
NY, Westerna® 1T/P, 1T 1T/P 1T/P
NJ2 5P 4P 4P
PA, Eastern® 12P 5P 5P
VA, Eastern 2P 1T 1T
TX, Northern 4P, 1T 2P 2P
TX, Eastern? 1P, 1T 1T 1T
TX, Western 4P _ 3P 3P
TN, Eastern 1P, 1T 1P 1P
IL, Northern® 7P, 1T/P 1P, 1T/P 1P, 1T/P
CA, Northern 2P, 1T 2P 2P

Legend:

P= permanent judgeship
T/P=convert a tsmporary Judgeship to a permanent one
T=temporary judgeship.

Note: The number of judgeships justified is the minimum number the written guidelines could

justify.
3Also complied with the Conference's "asbestos rule.”
bAlso complied with the Conference’s “conv