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may have a constitutionp.l right to be free from unrea
sonable risks to future health problems from exposure 
to environmental tobacco smoke. Authors Michael S. 
Vaughn and Rolando V. del Carmen discuss the legal 
and policy issues raised in M6il."inney, focusing on 
correctional facilities in which smoking or no-smoking 
policies have been a concern. They also discuss litiga
tion in the lower courts before McKinney and how this 
case might shape future lower court decisions. 

Community Corrections and the Fourth Amend
"tent.-The increased use of community corrections 
programs has affected the special conditions of probation 
and parole imposed on offenders. Author Stephen J. 
Rackmill focuses on one such condition-that proba-
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tioners submit to searches at the direction of their 
probation officers. Explaining the importance of the 
Supreme Court's decision in Griffin v. Wisconsin, the 
author assesses the case law before and after Griffin 
regarding searches and points out that policy regard
ing searches is still inconsistent. 

A Study of Attitudinal Change Among Boot 
Camp Participants.-Authors Velmer S. Burton, 
Jr., James W. Marquart, Steven J. Cuvelier, Leanne 
Fiftal Alarid, and Robert J. Hunter report on whether 
participation in the CRIPP (Courts Regimented Inten
sive Probation Program) boot camp program in Harris 
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Legal and Policy Issues ~"rom the 
Supreme Court's Decision on 

Smoking in Prisons 
By MICHAEL S. VAUGHN AND RoLANDO V. DEL CARMEN'" 

Introduction 

ON JUNE 18, 1993, the United States Supreme 
Court, in a 7 to 2 decision, held that inmates 
may have a constitutional right to be free 

from unreasonable risks to future health problems 
from exposure to environmental tobacco smoke 
(ETS). This article discusses the legal and policy is
sues in Helling v. McKinney,l focusing on correctional 
facilities in which smoking or no-smoking policies 
have been a concern. It also discusses litigation in the 
lower courts prior to McKinney and how this case 
might shape future lower court decisions. The article 
concludes with a discussion of the policy implications 
of smoking in correctional facilities and how correc
tjonal officials might want to explore more smoking 
restrictions than have traditionally been used in most 
prisons. 

In Helling v. McKinney, an inmate in the Nevada 
State Prison in Carson City filed a § 1983 claim pursu
ant to the eighth amendment, alleging cruel and un
usual punishment for involuntary exposure to ETS. 
William McKinney alleged that he was placed in a 6-
by 8-foot cell with a five-pack-a-day smoker, resulting 
in involuntary exposure to ETS. Although not seriously 
ill when he brought the case,2 McKinney alleged that 
such exposure constituted a threat to his future health. 
The inmate sought injunctive relief and monetary dam
ages from prison officials for violating his constitu
tional right against cruel and unusual punishment. 

Prison officials argued in the lower court that the 
inmate had no constitutional right to be free fromETS, 
citing evidence that the societal debate on smoking is 
far from over. A United States magistrate agreed, 
granting the defendant's motion for a directed verdict. 
On appeal, the Court of Appeals for the Ninth Circuit 
reversed, concluding that the scientific literature in
dicated that ETS might lead to serious health prob
lems. The court held that the inmate stated a 
legitimate § 1983 claim under the eighth amendment 
because compulsory exposure to ETS "posed an unrea
sonable risk of harm. to [the inmate's] future health . ..a 
Moreover, the court indicated that "evohdng standards 
of decency" prohibited prison authorities from compel-

·Dr. Vaughn is assistant professor, Department of Criminal 
Justice, Georgia State University. Dr. del Carmen is profes
sor, College of Criminal Justice, Sam Houston State Univer
sity. 
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ling all inmate to be exposed to "unreasonably danger
ous levels ofETS.m The United States Supreme Court 
vacated the judgment of the Ninth Circuit, ordering 
the court to reconsider its ruling in light of Wilson v. 
Seiter.5 In Wilson, the Supreme Court held that condi
tions of confinement cases require plaintiffs to show 
"deliberate indifference" through a culpable mental 
state on the part of prison officials. On remand, the 
Ninth Circuit reinstated its previous decision, prison 
officials appealed, and the United States Supreme 
Court granted certiorari. 

The Majority Opinion 

Deciding for the prisoner, the Court said that expo
sure to unreasonably high levels of ETS may some
times be cruel and unusual punishment. Prison 
officials argued that only "deliberate indifference" to 
"current" health risks violates the eighth amendment, 
saying that the Ninth Circuit mistakenly extended 
eighth amendment protections to "future" serious 
health risks from exposure to E 1'8. Writing for the 
Court, Justice White rejected the assertion that the 
eighth amendment does not protect inmates from "fu
ture" health risks, maintaining that "a prison inmate 
[can make out a successful eighth amendment claim 
about] unsafe drinking water without waiting for an 
attack of dysentery.1:6 The Court also rejected the "se
rious injury only" argument proposed by prison offi
cials, holding that "deliberate indifference" to 
potential health risks may violate the eighth amend
ment even if they are not serious. 

The Court also refused to side with the United 
States Government which submitted an amicus curiae 
brief in support of prison officials. The Government 
contended that ErrS was not harmful and did not 
consist of a "serious medical need." The Government 
also claimed that exposing inmates to ETS did not 
violate "evolving standards of decency." The Court was 
unpersuaded, saying that "[i]t would be odd to deny an 
injunction to inmates who plainly proved an unsafe, 
life-threatening condition in their prison on the 
ground that nothing yet had happened to them. "7 

The Court gave lower courts guidance on ETS cases 
by saying what potential plaintiffs must show to pre
vail on eighth amendment claims. In reaffinning Wil
son v. Seiter, the Court said that plaintiffs must show 
both the objective and SUbjective components of the 
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eighth amendment. The Court indicated that three 
questions must be addressed in regard to the objective 
component. First, plaintiffs must prove they are "being 
exposed to unreasonably high levels of ETS.'.a Second, 
inmates also must show, beyond "scientific and statis
tical inquiry,,,g that potential serious health risks are 
actually caused by exposure to ETS. Third, prisoners 
must show that the risk of involuntary exposure is "so 
grave that it violates contemporary standards of de
cency to expose anyone unwillingly to such a risk."l0 
The inmate must "show that the risk of which he 
complains is not one that today's society chooses to 
tolerate:,l1 

As to the subjective element of the eighth amend
ment, the Court said that plaintiffs must show that 
prison officials were "deliberately indifferent" to po
tential serious health risks. Without defining "deliber
ate indifference," the Court indicated that it may "be 
determined in light of the prison authorities' current 
attitudes and conduct.,,12 In determining "deliberate 
indifference," it would also be proper to make inquires 
into the operational constraints of correctional insti
tutions. Significantly, however, the Court said that the 
policy adopted by the Nevada prison system in Janu
ary 1992 might make it difficult to show "deliberate 
indifference." That policy, instituted after the case was 
filed, restricted smoking in "food preparatiorVserving, 
,recreational, and medical areas." It also gave prison 

" personnel directions "contingent on space availability, 
[to] designabl nonsmoking areas in dormitory set
tings, and [instructed] institutional classification com
nrlttees [to] make reasonable efforts to respect the 
wishes of nonsmokers where double bunking [oc
curs]. n13 The Court also concluded that since the prison 
authorities responded to McKinney's complaint by 
transferring him to another facility and adopting 
prison policies in regard to smoking inmates, it might 
be very difficult now to show that the prison officials 
were "deliberately indifferent" to McKinney's poten
tial serious health risks. In sum, the inmate won the 
right to sue, but would likely lose standing if the case 
were retried. 

The Dissent 

Justice Thomas14 was joined by Justice Scalia in 
dissent. Questioning the legitimacy and the basis of 
court intervention in all conditions of confinement 
cases,15 Justice Thomas based his dissent on three 
principles. First, the original meaning of the term 
"punishment" did not include prison deprivations. The 
original framers of the eighth amendment, he main
tained, did not intend for "prison deprivations that 
[are] not inflicted ns part of a sentence [to be] 'punish
ment.,"16 The word "punishment," he says, does not 
extend to "deprivations [that] have not been inflicted 

as part of the criminal sentence, ,,17 saying that "the word 
'punishment'refers to the penalty imposed for the com
mission of a crime."IB In his view, "punishment" only 
applies to a "fme, penalty, or confmement inflicted upon 
a person by the authority of the law and the judgment 
and sentence of a court, for some crime or offense";19 
hence, only "judges or juries-not jailers-impose 'pun
ishment."'~ 

Second, no historical record exists that classifies 
"harsh prison conditions,,21 as cruel and unusual punish
ment. According to Justice Thomas, only the penalty 
provided by statute or the sentence given by ajudge may 
be cruel and unusual punishment. He comes to this 
conclusion by analyzing the English Declaration of 
Rights of 1689, the English conmon law, the debates 
surrounding the framing and rHtification of the United 
States Constitution and the Biil of Rights, and the text 
of the Delaware Constitution. In none of these docu
ments did "the founding generation wish to make prison 
conditions a matter of constitutional guarantee.,,22 

Third, the Supreme Court did not apply the eighth 
amendment's prohibition against cruel and unusual 
"punishment" to inmate prison injuries for the first 
185 years of its existence. It was first applied to prison 
conditions of confinement by activist lower courts in 
the 1960's and 1970's. The Supreme Court joined in 
this judicial activism, according to Justice Thomas, 
when it held in Estelle v. Gamble23 that "deliberate 
indifference" to serious medical needs violated the 
eighth amendment's prohibition against cruel and un
usual pl.mishment. Thus, Justice Thomas, in effect, 
argues for a return to the "hands-off' doctrine, criticiz
ing the Estelle Court for applying the eighth amend
ment to conditions of confinement. 24 After condemning 
the Court for applying the eighth amendment to 
prison deprivations, he demurs by saying that if the 
eighth amendment must be extended to prison condi
tions, the line should be drawn "at actual, serious 
injuries" and not potential "risk of injury.,,25 

Prior Lower Court Case Law on Smoking 
in Prisons 

Helling v. McKinney clarifies the hitherto confused 
and conflicting state of lower court case law on the 
issue. Prior lower court case law on smoking in prisons 
falls into three categories: cases that upheld smoking 
bans, cases that denied inmates' requests for a smoke
free environment, and cases that granted inmates' 
requests for a smoke-free environment. Given the 
dis~ordant state of case law, the Court decision in 
Helling v. McKinney was sorely needed. 

Cases that Upheld Smokint; :~ans 

Four lower courts held that there is no constitutional 
right to smoke in a correctional facility.26 These courts 
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cited three justifications for why smoking restrictions 
do not violate constitutional protections: (1) they are 
not punishment,27 (2) they further legitimate penologi
cal goals,28 and (3) they do not deprive inmat.es of the 
essentials of a dignified and civilized life.29 Policies 
prohibiting smoking are not punishment if there is no 
intent to punish. Moreover, such policies in correc
tional facilities uphold legitimate penological objec
tives such as safeguarding the rights of nonsmokers, 
protecting state property from smoke damage, reduc
ing fire hazards, and detecting t.ht!' burning smell of 
marijuana. Thus, banning smoking is reasonably re
lated to the legi~imate penological goals -of maintain
ing safe, secure, "and clean correctional institutions. 
Because inmates have neither a constitutional right 
to smoke nor a vested liberty or property interest to 
smoke in prison, a smoking ban does not deprive 
inmates of the "minimal civilized measure of life's 
necessities. n30 In sum, smoking bans do not constitute 
cruel and unusual punishment because inmates have 
no constitutional right to smoke in prisons or jails. 

Cases Den~ing Inmates'Requests for a Smoke-Free 
Environment 

Before the Court's McKinney decision, 14 COurts31 held 
that inmates had no constitutional right to be free from 
involuntary exposure to another inmate's ETS. These 
courts indicated that inmates could not prove that expo
sure to ETS resulted in cruel and unusual punishment. 
Courts deferred to decisions of prison administrators, 
allowing placement of a nonsmoking inmate in a prison 
smoking wing, permitting the double-ceIling of a non
smoker with a smoker, and exposing a nonsmoking 
inmate with allergies to ETS. 

Most courts believed that correctional administrators 
and state legislators should determine the smoking 
status of institutions based on the needs of the prison 
and the health care of the inmates. The legal standard 
most frequently applied was the eighth amendment's 
"evolving standards of decency...32 'lb violate contempo
rary standards of decency, an inmate had to show prison 
officials were "deliberately indifferent" to the inmate's 
serious health needs, either "intentionally" or trJI'ough 
"reckless disregard" in exposing the inmate to ETS. 

Early courts also indicated that it might not be 
necessary to provide a complete smoke-free prison 
environment if good-faith measures were taken to 
either segregate smokers from nonsmokers or create 
adequate smoke-free conditions with ventilation. In 
the cases litigated, adequate safeguards included open 
windows, input and output vents in cells, fans in the 
living quarters, and smoking prohibitions in such ar
eas as prison libraries, dining halls, gymnasiums, and 
health facilities. These safeguards provided adequate 
air circulation and protected nonsmokers from ETS. 

Some of the pre-McKinney courts also held that 
exposure to ETS was a mere discomfort or inconven
ience, compatible with the prison expelience. These 
jurisdictions required passive smoking plaintiffs to 
show identifiable health risks. That usually required 
documentation of a preexisting medical condition be
fore prison officials were required to provide a smoke
less environment. For example, one court rejected an 
inmate's claim that exposure to passive cigru'ette and 
cigar smoke aggravated his allergies after a physi
cian's examination showed there was minor hmg irri
tation. In sum, the earlier cases showed that minor 
ailments in connection with exposure to ETS did not 
violate the Constitution. The common element in 
these pre-McKinney cases was the judiciary's defer
ence to prison management and judges' belief that the 
legislative and executive branches of government, not 
the judiciary, should implement policy. 

Cases Granting Inmates' Requests for a Smoke-Free 
Environment 

Six pre-McKinney courts33 held that inmates might 
have a constitutional right to a smoke-free institu
tional experience. The general rule was that inmates 
with preexisting medical conditions, greatly exacer
bated by exposure to ETS, had a better chance to 
prevail on a constitutional claim than inmates without 
preexisting medical conditions. One court held that 
placing an inmate in a cell with a heavy smoker 
constituted "deliberate indifference" because the expo
sure worsened the inmate's throat tumor. In another 
case, a court concluded that exposure to smoke was 
punishment when correctional officers deliberately 
closed the prison ventilation system, exposing inmates 
to noxious smoke fumes. 

Inmates had a better chance of succeeding if they 
documented repeated correspondence to prison offi
cials requesting a smoke-free environment. The 
courts were less likely to find a claim frivolous if 
persistent requests were made for a smoke-free envi
ronment. In one case, a court held that double-c:elling 
smokers and nonsmokers for indefinite periods can 
amount to "deliberate indifference" to the health of 
nonsmoking inmates. The common thread permeating 
these pre-McKinney cases that held there might be a 
constitutional right to a smoke-free prison experience 
was that the state must provide a safe and sanitary 
environment for those incarcerated. This duty was 
heightened for inmates with 8erious medical condi
tions that were documented and exacerbated by expo
suretoETS. 

Policy Implications 

The adverse health consequences of smoking and 
exposure to ETS are well documented in the medical 
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literature. Health risks associated with tobacco smoke 
also are generating a number of legal issues which 
have spread into corrections. Due to litigation in the 
courts ano mounting empirical evidence showing the 
detrimental consequences of exposure to ETS, smok
ing has become a policy concern for correctional ad
ministrators. 

It is clear from McKinney that the constitutional 
prohibition against cruel and unusual punishment 
applies to prison conditions and not just to punish
ment; neither is it limited to cases when the possibility 
of injury to health is current or imminent. The Court 
did not say, however, that prisoners have a constitu
tional right to a smoke-free prison environment; '7nat 
it said was that the constitutional right against cruel 
and unusual punishment may be violated if an inmate 
can show that exposure to tobacco smoke constitutes 
a present or future threat to his or her health. 

McKinney curtails the authority of prison adminis
trators in some ways, but also enhances it in other 
ways. As a result of McKinney, administrators can no 
longer turn a deaf ear to complaints of prisoners who 
are celled with smokers. To do that would be to risk a 
lawsuit based on a violation of a constitutional right, 
if the inmate can prove present or possible injury 
resulting from such exposure. Conversely, however, 
administrators may have been given a stronger hand 
in banning smoking completely from their units. Do
ing that invites possible lawsuits from smokers, al
though every lower court that has ruled on the 
constitutionality of smoking bans in correctional fa
cilities has upheld them. 'l'he Court has yet to decide 
whether an inmate has a constitutional right to smoke 
under conditions that do not expose other inmates to 
ETS. That issue may eventually reach the Court, but 
chances of success are remote because the inmate "Will 
have to estabTish a constitutional right to smoke, a 
difficult proposition to prove even in the free world. 

Although 34 states filed amicus briefs in McKinney, 
asking the Court to rule against the prisoner, an 
increasing number of jails and prisons have adopted 
more restrictive smoking policies. The proliferation of 
these polices accelerated when the Environmental 
Protection Agency classified ETS as a class A carcino
gen, known to cause cancer in humans.34 A recent 
study showed that smoking is restricted to some ex
tent in 90 percent of state correctional facilities.35 

Smoking was restricted most frequently in rehabilita
tion areas36 as compared to leisure and living areas. 
Prisons placed less restrictions on inmates' smoking 
privileg'es in dormitories and cellblocks. Smoking in 
prisons is now banned entirely in California. Many 
other states, as well as the Federal prison system, are 
moving in that direction with their policies that "re_ 
strict smoking to designated areas of prisons and 

prohibit wardens from assigning' a nonsmoking in
mate to the same cell as a smoker except when imprac
tical...:J7 

Banning smoking in correctional facilities is sound 
public policy, given the increasing cost of medical care 
and the link between exposure to ETS and health 
problems.38 Smoking restrictions also are desirable 
because inmates euffer more medical ailments than 
the popuJatiun il;"J. general society.39 Moreover, a smok
ing ban uppears to be the most appropriate way to 
address the problem of inmate and staff exposure to 
ETS, given the logistical problems of moving srr~okers 
to nonsmoking areas. It is cost effective in that the 
costs of implementation are negligible in relation to 
the savings. One county reports a one-third decline in 
sick caUs after banning smoking.40 A no-smoking pol
icy also diminishes possible fire risks, fosters a sani
tary employment atmosphere, reduces smoke damage 
to floors, walls, and ceilings, removes burns from car
pets and furniture, eliminates the yellow layer of film 
caused by burning tobacco, prevents the sewage sys
tem from becoming clogged with cigarette butts, and 
expunges the reek of tobacco odor from the facility. 

Published research shows that many prison admin
istrators believe that smoking restrictions would mag
nifytension, promote stress, increase contraband, and 
eventually lead to more disturbances.41 These percep
tions are rejected, however, Ly other administrators 
who report few problems from smoking bans, one 
sheriff saying that the belief that "smoking bans lead 
to violence appears to be a myth.'>42 Many administra
tors that support smoking bans claim they should have 
done it earlier. The primary problem reported is in
creased tobacco smuggling by visitors, staff, and in
mates. Although comprehensive research on state 
correctional systems that have banned smoking state
wide is unavailable, case studies from prisons, large 
county jails, and municipal correctional facilities that 
have implemented smoking bans report few imple
mentation or administrative problems.43 With proper 
socialization and a gradual phase-in, prison adminis
trators should be able to reduce smoking by a signifi
cant degree without increasing institutional security 
or jeopardizing inmate and staff safety. 

A way to ease the trauma of smokers in a no-smoking 
prison system is to provide an institutional counseling 
program similar to those available for drug an<Vor 
alcohol dependency. Other programs also need to be in 
place. For example, prescription drugs, nicotine loz
enges, or nicotine skin patches can be available to ease 
the nicotine addiction. In addition, video tapes and 
educational programs on strategies and approaches to 
smoking cessation could also ease chances of increased 
tension, unrest, and disturbances. These services pro
vide smokers 'with additional help that decreases anxi-
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ety and augments coping. They can be effective and 
should lessen resistance to no-smoking policies. 

Some prison administrators may prefer to restrict 
smoking to certain areas instead of adopting a system
wide smoking ban. This should be constitutional in 
view of the Suprame Court's statement in McKinney 
that adopting a policy may diminish an inmate's 
chances of proving "deliberate indifference" to serious 
health risks. If smoking is allowed in certain areas, 
administrators must provide nonsmoking inmates 
smoke-free accommodations, including, but not re
stricted to, open windows and input and output vents 
in cells and the day rooms, fans in the living quarters, 
and smoking prohibitions in such areas as prison 
libraries, dining halls, gymnasiums, visiting rooms, 
and health facilities. These measures are assessed by 
courts in their totality to determine whether adequate 
measures have been provided to protect nonsmokers 
fromETS. 

The experience of systems that have implemented 
smoking bans shows that they can be successful, al
though they create some manageable problems. The 
Prince George's County Corrp.ctional Center in Upper 
Marlboro, Maryland, implemented a smoking ban and 
reported only a few problems. Prince George's gradu
ally implemented the ban over the course of 3 months, 
in which the amount of cigarettes inmates could buy 
per week from the jail canteen was gradually reduced 
from 20 to 3. In Fairfax County, Virginia, the jail 
implementation period was 6 months, during which 
the number of cigarettes inmates could possess was 
reduced from six packs a week to none. A grace period 
of several weeks usually follows a smoking ban to 
allow inmates the opportunity to use up the tobacco 
products that accumulate. Resulting problems were 
minimal. 

Smoking restrictions may be met with more resis
tance from the staff rather than from the inmates. 
Realizing this, one jail offered a sensitizing program 
in which inmates and staff were offered over-the
counter nicotine medication to ease withdrawal. Other 
jurisdictions provide acupunci"ure programs to in
mates and staff following a smoking ban. The pro
grams helped keep the transition from a smoking to a 
nonsmoking institution relatively smooth and problem
free. 

Conclusion 

The Supreme Court in McKinney clearly articulated 
a two-pronged objective and SUbjective standard to 
determine the constitutionality under the eighth 
amendment of involuntary inmate exposure to ETS. 
Both prongn must be met to show a constitutional 
violation. There ara three parts to the objective prong. 
Fjrst, plaintiffs must show they are ~xposed to unrea-

sonably high levels of ETS. Second, plaintiffs must 
show that serious future health risks are caused by 
that exposure. Third, plaintiffs must show that the 
involuntary exposure violates evolving standards of 
decency. Under the subjective prong, plaintiffs must 
show the prison officials were "deliberately indiffer
ent" to future serious health risks. The Court said that 
"deliberate indifference" may be shown by looking at 
officials' attitudes and conduct, by analyzing the op
erational constraints of the facility, and by examining 
smoking policies adopted by prison officials. The Court 
gave particular emphasis to the notion that a good
faith policy may alleviate any possibility of an eighth 
amendment violation. Given these criteria, holding 
prison officials liable for exposure to ETS would not be 
easy. 

vYhe McKinney case places prison administrators on 
notice, however, that they cannot involuntarily expose 
an inmate to unreasonably high levels of ETS without 
the risk of being sued successfully. This does not mean 
that every inmate has a constitutional right to a 
smoke-free prison environment. It does mean that 
prison officials mu~t make good-faith efforts, in ac
cordance with the limitations on budgets and space 
considerations, to comply with the wishf':':S ofnonsmok
ing inmates'requests to be free from ETS. 

As the scientific evidence mounts that smoking and 
exposure to ETS pose a health hazard, society is adopt
ing more restrictions on smokers.44 Experience and 
evidence show that smoking bans in jails and some 
prisons, if properly planned and implemented, do not 
result in chaos, violence, or disorder. It is time for 
prison administrators to seriously consider banning 
smoking in their correctional facilities. By providlng 
incentives to quit smoking, creating nonsmoking 
housing units for inmates, instituting a well orches
trated smoking education program, and beginning 
smoking cessation classes, prison officials may be able 
to significantly reduce health risks to staff and in
mates. These safeguards minimize the problems asso
ciated with smoking bans and restrictions. McKinney 
gives prison administrators considerable support to 
implement a policy that is legally defensible, environ
mentally protective, and economically sound. 
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