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PERSPECTIVES ON prJ~A BARGi\lNIN'G 

by Arno.l d En ker 

DC'!'pitc till' iart that the Jarge lll'ljunty of criJJJinal 
(;,m's arc di·vrJ~Ccl of hv foilt\' plea, the' main;' focus 
of atklJtion to 11le cri;Jlir;al ;)rocc~~ traditin;lally has 
l)CelJ UpO'1 rli:p\1ted ca~cs, \Ve 11:\\'e madC' f,UI,:,t~1n
tial m;·,tlif;c;llicns in the in\'t':;tig~,tory f,tages of the 
pro:'c;,s and an' devot illg CV{'l'··iI1Cle;,~j n~~ a ttcntio:1 to 
prt'1rial ;ll1d trial procedures ill (JlJeI' to n$~ur(' Q fairer 
n:solllt;('l1 of uisputC'cl issucs at thl' trial. Far less 
attelJtion lla~ ot'l'1l de\'oted to tht' dynamics of the guihy 
plC'a and it, ill/pact on later slag('~ of thl' ]lrore,~c1i:lgs, 
Even i!r'rc, to the ex((:nl tll:l! Il1vdifi::ations 11;('I'\' IWl-1J 

adojJkd ill [~llilty pka jlWCCclU1CS, the foem of attcllticli' 
ll11th'rstRildably lta5 ken upon the most \'isible parts of 
tbe pro('-':;~, nawc'])', representatioll by coum.f'] and 
juclic:ial illcfiliry "t arrai[;nnwllt into "tll{' factual basis 
fer the plea." (Rule 11, redclal RUlc.5 of CriminaJ 
Pn)cr,lure. ) 

Il!'.lt-ed, O))C' gets the imjJ1l's,ioll illat ollr law (Joes Hot 
fCf'! (pitt' l'I'adv to .f~l"(' up if) the tlie(l)'ctieal aud IJl·,u·tic,ll 
l,rnhleTlls in .. 'C'!\'('d. Thus, in 8,'1,/1071 \', UlIited Stall'S, 
356 U ,S, ~)fi (19S8), in which the propriety of the 
prrcticC' of )Jk:t ba(f';:1ilJin~. ~eclJlrd to b\.' stjuard>' pre
scnted, after thorOlH;h c-~,:llor,lli(}n (,I the issu,~s by a 
11 :1.11('1 o[ tile Fifth CircuiL Court of AppC'<ds ;:llId then 
r.gain by that court en banc, thc Supreme Court 
accepted it ~~'IllC'W)l"t dubiolls (ol)[C'ssinn of error by the 
SoJic:itur C('nC'1',~J and vacated the c()Jlvictioll on the 
ambigl10usly statccl r;round "that the plea of guilty may 
havc been jmproperly obtail1C'cl." It is not dear whether 
the cast! \\'a~ rc\'cned bc'cnusc the nrraiglJing' judge failed 

. iti! null'! 11 in hi:; cxamination to inquire 
l11t-this \\'a!3 tile lIarrow basif> for the Solic
c:unfessiun of eI'l'01'-, or because tbe Su-

J-:llhl' is a T'ru[('ss()1' tlf Law at tht' Univt'l-
1lI'3,.t'1. ;, gr,lrlnate of Y~'shiv;: Univcrsitr 
1 L:l\\, Sell,,,·I, p",rl':""r 1:111.('.- is a lllclllhpr 
York Jbl', lie- ser\'rd as an A%istant U.S, 

tht, SOl\tllt'rn J)iftrit-t of l\c\\' Yo:-l: [rom 
,jll:; eases in the- ('finrillnl did~itlll, Dillillg 
I\'a~ Chid Ap)lt'llalt' AltOI'm'}, (If thnt O/tICl'. 
hI' i, conutlwr of Enkpl' & EI',('n, COlllls!'1 
ct: JI[(]csi"h v. [luiud Staf,"" (II/rll:scob!'r/o v. 

,11:>;:-'-. I .. 1:1.\'. '1i' (196·1), During !966-67, 
s \,isitinr, l'",fl'ss()1' of La\\' at the Htlm'\\' 
'C I'US,1 1(' III , 

pre-me Court dcjPI'lllin,'rl tll'l! tI.C' p!'.::\ !"! this c~cr '", .. 
not volulltdlY, UJ' lJecause the SupreJl)e' Court W;1S of IL, 
"iC'\\' that nny pIc;! indl'ceci by a promj,c c(JI1(.{'rnil:~r til 
H'ntcnce to h~ impnsvcl is illv;,lic1. 

l'.foJ'!: I'c<.:('ntly, in It{ardc; v, Af1H('c/11l5CtlJ, :l/7' 
U.S, ,107 (Ei(j:j.), only thrce J usticcs \\'uukl lla\'c not, d 
pl'Ob;1hlc~ juristliction in a c~se in whiLl! the st<.itUtfll\ 
scheme jl~l'lf- . l'l'h,.ting aclmitt::dly to illSic';lliiicnllt ]!.llLill:' 
violaiiolls-containt'd differential pcnnltil's {or tho:'1' wit" 
adlO;tlt:d the charge and thosr: \,'ll() (hnsc 10 defend till' 
(a~c:, . 

Likely, this judicial shYI1l'!>s c';..prcs:,c';; a recognitioJ) tb:>l 
we nail)' (10 lIot J;110'o\' \'1'1)' much allOilt the. pr,lt tic, 
of plea 1):l1g.!ininp:, Abscnt l'an~flilly ('ollf'etl'd factu;'1 
illl ()n Jl~ t!(llI allon t t ht' pradict', WP are unable· to a.'·~;':!-' 
itt, potc'nti:d ci;.ngers, both practical and thC'oretical, ,t!ld 
fcCOmmr'!l,\ its illJpr{Jvelllcnt or {tiJolitioll, To W:lll' 
(';(!rnt, this gap in our information It,l~ J'(,(,~IJI))' 1"'('11 

tig:licllCcl lip hy tl}(, pliblic;ltiuII of tj;l~ {jlldillg~ (If till' 
!\I111;f:can Hal' FOlllldation's ~ttldr of the prc,bll'!J1 ill 
T\EWr.IAN, (;C'!':\,ICTt(JN· -THI:' IJLTmtt.lIl~ATIO:-< OF (;tnI:'

Uit INNOCf"r,Cj·: "'I'l'IIOUT TlUAL (19Gb), In thi, paper. 
bas,'d OJ) ~('\\'man'~ findings and vlhei' ~nl1rc~~, I !.hall 
t1')' to c\'all1~t(: tIll: pral'lice and pul it ill ]1c1'sp{'C'tin'\ 
asses~ ifs c.bn,Ql'fs allll implil'atio:1s, and sugC;I';,t SO!l1I'--

admit teell" iJlljle'rfC'rt--- approaches toward iJ'-lpJ'(lving' tlll' 
process. 

1. DESC1Ul"fION OF PLEA B .. \RGAINIl'<G 

A, PLEADING (; lllLTY TO A REDl'CED CHARGE 

1. 
"Pka k~rgainillgJ" or it~ popular euphcmism "(hI' 

negutiated plea," actually takC's Oil a variety of [OlIllS anc.! 
OCCUIS in \'aried Il'gal and factual C(J:)t('xts. III what 
is probably its be~t known fOI'llI, the' "plf'a bargain" C(lIl

sists of an arra1)p·t:mcnt hct\\,(,PI1 tbe prosecutor allt! till' 
ddemiant or his'Lw),('r, \\'ll('r('b), ill I('tUI'l1 for a pka ()f 
guilty hy the d"fC'ndant, thc' pros('cutor agn'('s to pn'~' 
a charge lc;s~ scriolts than that warranted by tlie fac(" 
which he cOllld prove at trial. "Less ~crious" ill tIIi'; 
context IIslIa!ly means an On'ensl~ which carries a. 10\\,1'1' 
potential ma:,il1lllTll ~I'ntenCl', III such instances the e1l'
fcncbnt.'s motivation for pleading guilt), is to lill1it tllC' 
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judge's ~('l\lt'l1{ inr.; cli""I('\ioll to lhc I('~!,cr m<lXillltlll1, 
Sil1li\;ll' n'\IlJts ,Ut' oj,cli!lI'd \\'JWlI thr rl"f,'nt!nnt a~~II'('$ to 
ph'ad guilty to n (:i\"11 11t,IIP!' ill l1'tlllll for a pro!>Cl'lltlll"g 
pr()Il!i~I~ no! to chap!' Lim with beii.~~ a lllllltiple ofrellder 
or to drop added COUlih ill :t lllultit'{Jllllt illdictlll('nt. 

TljI' COllI t ha, 110 ellntlol 0\'\'1' tlic' initial chan'e 
h\,(J\l~"h( by tit(' Ill'!: ''llltO)', ~() that ill C[:5('S wherc ~lld;' a 
b:uf',lin i~ ~trllcl: Il"fllll' any dlal:'I" ba\'l~ hl'Cll filed ill 
('Ol;~t, it i., lIot sllhj'd tf) ;\1'1), fOllll.tl judi( ial 5t1jll'l \'i~ion 
to 11l't'\'t'llt \Illde~,iral,lf' n,(hwtioll oj a riJargl', Pr('~llIl1:l
hly a jUd;;I~ !la, other Ul,f.flicial way;; l.,~ (';'I're~~iJlL~ his di,:
pl('a':ml' with a JI'clun:d (.hm'Lt~, imt 1 have IIl'vt'r heatll 
of f.lwb judicial l':;[J1c"·,i'Hls. TId,; i'; probably duc to tbe 
jlllh;,,'!. j, .11' 'l,lII' l' 1)[ til!' {.I\ h \\ hi, 11 \\ ulIld Wililalli a 

hir~h('l d';Il·~t' all,l til ;] 1, l\lC\;\ll\',' to il1\l'I'f{'re in thc C01i

dl'HI of til!: \,10,;( ('ut(,j"s (lJ!;((', J wpp "l~ a jlld[~e who 
dktjlpf(J\"'~ of it luw ('ktl,'~" could J[:ftls(~ tn acccpl tht' 
'(\Iilty pl':a and 1 .. ",:(, \l,,' l»Cl:,"cIIlor l() {'hoo~e h('tWlf'll 
110 PIO "cuti(J1l or pl(l'~("'l\li{!:l for a mOH' ~erious charge, 
hut that too ha~; 1)1'('11 lIll11'~;'l'd of. 

\\'!Wlt' tilt' \;;H1\aill is ~\llld; aftel a hi~h{'r ('hanre has 
IH'('11 fil"d. tJH'J'(' 'j,; !~rr'.lIl'r opportunity f'm' judici;i tOll

ttol. Still, little' «(llltlll! ;!I'P:·;',Ii. to I", {':-"crcisecl. New 
\'0;1'. k\:, ;, ',latllt(' \',lliclt j('qUill" tll[" plO~"('utr)r to file 
,I SI:\lC'IIlf'llt givin(~ j.j; n';I';nll'; for ar('[·l'tili.r~ a plea to i, 

1,,:->,1'1' (h,il;~'" hl't ii }'l,\'il'\\' <If tht' fikd St.lt('TlH'l1t~ indicates 
lint tlwv al" \ .... 1 \ \,;tPW' ,.tId [y,.'tlf'l,d and do not futllish 

,;1 \,,.!d('I:' f"r jllrl;d,tl' cOdtrot:; A ll1(1J(~ recent lfUj111h-

li,.Jwd ~{\ldy ill \1illuI';Q .oli'; of p:\,;t'('utors' ~late]))ents 1'('
qUil"lt h) ;, !,imit.,l' !.utllll~ ill ~\li;'IJv ... ota rcxl'als equally 
di:':l)!P":lJlill'; ]I·'ll].', '\!H,lh"r r";t,PlI ~ll('h statute!, an~ 
ollilllit( oj \ ,!In'' i, tllat t1Jf'y d('al only \"'ith pleas to <111 

,,([,'il!" k,' thalt tllal ll;i;-:ill:dly ,'hal g' d. A, a lreacly 
SlI;,,\,,:,tl'd, tb' I':lli'.aill 1ll,1)' 1H~ ~trl!ck Iwfore any chargl's 
h,,\'I' 1ll'cJl fdr (1 ill (IJlIIt. For l':';i,tlIpk, tlw J\linneapolis 
'ludy db)!! ,'d tJ,;Jt ill the \l'rll' IS(;~, Ollt of 91 cases of 
bl1n',Ll!]" Oldy 1 \\,a'; nIir~i;l;dly ch,lrgl'r] as first degree 
Illll ,~hr\', ] n the ll'IlI"illilll' 9:1 ra~(" til(' initial ehal !ye 
\\';t': tlti;d d"trn'p bl1tl'lar\'." " Jt i<. diflI('ult In helievl' tl;;lt' 
thl' fadS ~llPi"'Jrlr-'d ;;'lil!,i'd('gree Illnglary rhar~l' in oIlly 
lout of !ll (,<lS('S, (CClinp:m' tlw C0l1l111cnt 0f Ol'C 1,1ichi
V.illl jlw,<'(utOl J'('portl'd ill Nr:W;lIA:-:, p, 182, "\'ou'cl tllink 
fill our Illl'1,,1al'ic',, occur at high llflon,") 

As $lIc,t.:l'st('d, ellll' lea,Oll the court rxel'ciges little or 
no c(l1I11'01 (1\'('1' C'liargl' reductioll is that at this early 
~t.I~I(' o[ tbf' PIIl('I,('dings, [ill' jlldge~ usually has aiJgolutl.'ly 
lHl illfol'lllatiolt :'thun! tIll' nillll' or the dekndant and is 
ill IICI p'i~!ti()n to It'yiew the JlI'tJS('ellt()r'~ juclglllellt. 
PI'<lI);lhly ~till am,tIIl'\' reason i~ that the clekrmination 
of an appll'pri'llt· of!I'Il!-,: catf'!"ory {II' charge, as di~tin
!~II:"ht'l1 fWlIl ~e!lt('IH'(', is viewed it!; a matter of pro,('
rlltl1r'S dh·It'li(1!l, Yet, tile ability to control the of1'el1s(' 
l·Oltl'g('ry hril1,~s wit hit con I Inl (lVl'r the s('ntence, or a:t least 
it.; ollt~id('lillli(s. 'V" haw ne\'('r l'('aH), f',iycn any careful 
thou~:ltt 10 till' illtl'lplay of these [oret's and 1'01('5.3 \\'JlC'll 
~,I\ch <l probh'nl arow ill United Siaies \'. Nagefbcrg,4 the 
SU\ln'!1w COlltt, ;tf~ailJ aided by the Solicitor Gen(~rars 
('()nf('~sion of ('rror, Ltiled to grapple wi til the problem. 
, Equality of ol'portunity for such sentt'nclng lcniellcy 
IS a150 a mattl'l' of l'llIV:(,IIl, t\~ would hl' l'XI)('ctC'd frolll 
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the <:Ibm't· c1c'icription of prosecutor anc! judge roles in 
this in~tallcC', judges art' nnt likel), to takl', the initiative 
in sug~l'stillM to llw defendant that he U~e his guilty plea 
as a h,lIg<lining tnol. Under thc circumstanccs, the 
Ullrepll':,clltC'd ch-fC'lldanL, or the c1cf('ndant l"l'1')l'C5entcd 
by eoul1',l'l illl'xpcrienecd in criminal matter". Illay find 
hilD~elf IllOle severely treaLed than a wiser dcfencbnt 
with all ickntical bacl;glOllllcl. And even if the judge 
iJl1po,l'$ a li~ht sentence, the felony conviction which 
might have 1)('cl1 avoidctllllay result in collateral disabili
tics which the judge cmlllot control. 

2. 

1 t is equally common for plea barp;aining- for reduced 
chargc'~ to be lllotivated by !lIe oppositc goal, namely, to 
rnm,imize the jUtlgl"S sentencing c1iscrrlion. III tbis 1 ypc 
of a~re(,H1Cllt the ddC'ndant pleads g-uilty to a Ir~$er charE;c 
than is warranted by thc facts, not to reduce thc potcntinl 
mlL-.:irnul11 ~('ntence, hut to avoid a legislatively mandated 
minimuJ11 ~t'lltence or a lcgislntive direction prechlding 
th!' availability of probation. A l)'pical 'example is 11:11'

cotics prosenltiol1s, where Federal Jaw anel somc Statr" 
i11lpm~e ~ev('rl' manclatciry minima for sale. It is C011ll11on 
in such iIbtanc('s for defcndants wlJo 11:\.\"c sold l1:11'COlic'; 
lo ph-ad guilty to a "lax count" in Feder::'.! c.:s('s or pOS5CS

~ion uf narcotics in Stntc ea~es, thereby avoiding the mini
mum scnt,...ncc.:, 

lkc:\\lse of ('Olllmon jndicial antipa1hy to statutes so 
liJlJitill? t1wir sentencing c1j~crelioll, the problem of P05-
silJle jutlgl'-pro,c('ulCJr CCll1f\ict is !lot significantly present. 
In fact, ;\[('wman reports that judges s()l11P.tin1('~ take tbe 
initiative in these cast') to obtail1 a n'duction of tire 
charges. Olher problems misc, however. First of all. 
thl' threat of a mandatory sentence pla\C~~ a high price 
on a not-guilty plea that might induce a defendant 
mIt to risk the ktzarels (/ a trial. This point will 
he dalJor,tted upon below. Secondly, as Pro[es50r 
Newl1lan's filldings wg[~C'st, althou~h the practice of ac
ccpting stl('h jesgt'l' ph'as hcgim as a discretionary device 
to individualize sentences, "the pattcrn of downgrading 
is such tkl.t it becomes virtually routine, and the 
bargaining s:~S5ion becomes a ritual" (p. 182), Under 
these circumstances, the public interest in heavy 
penalties for serious ofrendcrs may not always be served. 
Control in this instance remains, of course, with tbe 
prosecutor who can refuse to acquiesce in a request for 
charge n'duction in the case of a serious olTcnder, It 
is far from clear, however, that this is where such deci
sions ought to be made!' There is a clanger, for ex
ample, that gi"en two defendants equally guilty of a 
particubr o{Tf'me, the crucial faclor which distinguishes 
thein-the allegcd profe~5iollal character of the one's 
criminal hl'havior--is new l' placecl on the record and is 
c1etrnninecl hy the prOSl'clltor on the basis of untested 
(in court at lea<;t) information available only to hint. 
Thl' conviction label becomes a weapoll ill the hands of 
the prosecutor to bc applied in his uncontrolled discre
t.ion against. those whom he judges to be dangerous. The 
"official" facts of thc crime bear little relation to the 

-.- -+-.<'- --_ ... _----------------------
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. TJlC're i~ a third typl' of clwrgl: reduction which is 1I1()

Ilvat,l'd 110t h)' a (lc~i1'<~ to alt.('1' the sl'l1ll'llCing jJ(ll\'('r~ ur 
the Judg(' hut rather 10 avmd 1I1l(J.."irahl~ Cllllater:II IlS

I)['cts (If ;: rt'pllgl,ant cOln-jct ion ];J1Ji'l. This <tpjl;.r rellt!)' 
ocn,u's \\'lth S(l/ll(' [requ(,1Ic), ill ~l'X C!iII1C~, Thus, to 
avoltl it I'l'cord of c(Jll\'ictioll a~ a rapist, a sl'xual mo
les~t:r, or it lromno,"xual, th' c1eicndallt Illay oift'!' tf, pleac! 
gmlty tn a C!I:ll'!:';t' carryiJJg it vaguer lalJ;~I, ~t1ch as dis
or~ll'.rl)' ,conduct. ~ }el(" again, then' is cbllger tliat, 

,ajl,1I t flolll Sl'lIteIlClllP: C011f.c'CjllCllces, th:' risk of havillP 
~ul'h a repU'~llant bhcl atlacllPd to him lllay impl'! a;~ 
IlIllO(,(,llt ,dl'f('ncbnt to l;i('rld guilt)' to tIre Ilondescript 
charge, fll(' danger is cven greater here, for C\'cn the 
ddcm\.1nt \\'hll h;~s a good chance of aequittal at trial 
lll:ty preferto aYOld the <leh-l'I'se Jluhlieity of wch a trial. 

4, 

. ~:I,lallgC'$ .in _ the c~n\'ictiol~ ~abel to accomplish these 
\ ::tlIC,d. pUl.r0~es raIse anditlonal problel11s [or the 
adJJ1ll1l~tratJ,oll of criminal justice. Tbe Jack of a 
compre!JellSl\:e ,record o[ the proCl!('(lings and the lIJis
Iraebllg C01l\'lCtlO11 label undel111ine attcmpts to achievc 
so~ne clegl'l't' ~lf equality bl'l\\'ecn defendanl'; ancilllay com
plicate tlw Job of correctional authorities who -reccivc 
nll'~g('1' information about thc defendan{, the factual 
~)al'l(grollll~l (If the C<:N', anti the judge'S objectivcs, if all)" 

lJl ~1'ntel1cJtlg. Allcl the unreliability of the conviction 
la!. d can bt' misleading to ot\wrs who h<wc occasion to 
~Ilakl' J~('f(,ICIlCl' to it a~ later ~t:tges in 1he sallle proceed
IIlg Ol',lJl la(C'r proceedll1gs, Th liS, It prison classification 
C0l11n~1ttee 01' a parole board, relying on the conviction 
label 111 the case of an nnlled rohbery charge reducecl to 
--~- ------~---- ---~~-~---~ .. ------ ---.~.-

B, "UN TTlI'; :';01:'J: G l:U:iT I'LL \S 

1. 

l'lc~, h~rgail1ill~: Heed !lot Ileet"i'iaril\' tala' the f0111l l,f 
~ ~C:~UCl!:'ll (~f tile ~harges. :\ clL'[(:nc!:UlI llla), pIc ;,d 
~Ullt} to .1 ('1l,llg!' th.lt accuratelr cle,cnIH's lti~ COllt'ti't 

1Il. return for a .f~('!IlTal l~r()1l1is(' of lr'llil'llcy at ~"lltL'W:ili" 
01 a moJ'(' ~jlc('J/1l prom 1'," (If prLJ],a, ion or of ., sl'ntlllL:I' 
th::t cl.ol's llOt ('XCl~('cl a s'!'~ciril'cl tellll (Jf )'("'1''' 'J'(l (1 , til I ' ," . .II 
ex lilt (d,lI jl (.:t. hiugainillg (lC(,lIl~ ill h,c1(,I.t! com(" 
exccpt fn,r narc~!(lc~ ('a~('s which carr:, a Jllandatory rnilli
Illum, ~:lllt'ncl', It,lI',uall,Y lab,s Ihis ~(lI'lJ~, 'J'hi~ i, jlrohdbh' 
so Il( C.tLlH' th~ l'edl'ral law ('(lIlI;I!ll~ !('\I' le"c'l' incJlId\\! 
(jfr('I1~(,s tn willch (lrargl's CII) 1)(: n'ducrcl. 

Jl: these,ip,l:mrrs, <lp]l!'anmt'l's nl1 \w e~;tl(melr l!Ii~
It-ad1lJf.i: , SII,l'('1 f1ciallr, at lea~t, III(' jud~i(' ll'taim COllI
plcte cll~I:r('ttOll rb to ~t'lltellce and is abl" io 1(l111101 lb' 
J}1'OC('('dl}lr~f, so <1<, to imlln~ both an llccm::tl' !'uilty ph'a 
(Jl,I~()tectIOIl of t lIe dl'~l'Ildallt) and a Sl'llle;;;T appro
l~ll'.ltc ,t~) the dc:endant s c~lIcll~Ct (protection of the ]luh
hc l:~t~~:~t). C!ut;Cl' (';{allllllaIIOll of thc procc'" suggt'sb, 
lrO\\ (\ Cl, that tIllS wa.)' not) ('ally be w. 

Negotiations usually arc ha.ndled betwC'cn the prosr
~utor. ancl, the cl~:f('nc1ant or his attorney, The juclgr's 
Isolation [10m tillS stage of the. negotialiollS creates a ri,k 
~hat the bargaining will uc limit(:cl to proteetioll of tl'lt' 
Int!'n~s:s of the defenciant and the prosl'cl.Itor without any
one lW1l1g present to protect the "public intert',L" The 
dcfe.ndant's interest in receiving as low 1'1 s('ntenct' a~ 
posslblc alld til(' prosecutor's intncst ill maintaining a 
~teacly flow e~f guilty 1:}('a5-,,-to prescrve a goocl puLlic 
unage a:lcl to IllclllCe glltlty pleas from other dd('nclallt~ -' 
can ('astIy IlJelge into agrecmellt lIjJOI1 ::t guilty plea in 
rl'lurn [or a sentellce tllat is meaningless in tl'nllS of tIll' 
defendant's ofTl~llS\ and his H('cd for treat1l1e1lt or ('011-

trol. Related to this i~ the p(lssibility o[ inaclequ;ltl' 
knowJedgC' of tlte facts, C\llll'!' a~ to tlw ('film' itself or til!' 
ddembllt'~ bacl,groU1~cl, on \lw pall of the proseclltOI' 
who Jlegotlates the gutlty plea. l TildeI' the pI ('~sure o[ a 
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Iwowy, lill\('·n'll'\lllli!lf~ (,<1',l"ln;lc1, tlH' pro':rcutnl lIlayea\ily 
I,,' t,l'dllC ('d ,If ,III (';\llr ~t.l·',(' (If lit( l'J{)(T(·dill">. IH·fol(' 
\lI(~h LI'~" an \jl~)\(' fl:llv (IP,I'I, 'Jlt'~l. hy th,' d]'IT of a 
C{;lld: ,'~lllity J.!".1 III 1";1 fJ,\Il,,' J"r ,I IH:ht <"'/l!"!ll I', olll)' to 
dl" "\', I (III' LIl .. !klt \\(1' ()rrl'II'~'. or tlil' fllr"lllll'!', W.1-; far 
IIl rl J'(":I'ti"'I" d .. lll CJ!i"illalh' thUlI:,!I!' It i, p",.~iiJl,', ill
dl ('1/ Id.t'I}, tlL,t llh' full Lilt-. lila\, Ill'v,'r \w eli,ml"'l\,d 
~il)(," till' qui! k dJp,,·,iliflll II' !I.t!l~' l'lilllinall" thl' l1red 
OJ lit,· it\qwt., f(ll !Ult!t<,\ il\\,'li,:.llil>ll. Tim" tlwle is 
.1 I~()(J!I (1:,I!1 (' tl.,t! tl/l' jud,·,' \\ill 11('1','1' IW"PllI1' aware' 
rrf Ltc f, \,!tid! jluli'oIlI' Iklt 11\1' ;}"1'l'11III'llt i. 111,t ill tlH' 
jJIlbli,' illtl'l"'!. 

:\(11 (all d, [1'11'\' (0\111'·\,11", I .l\1I1lt'll "II to jlll"id,' this 
\l1l.t"C (io ll lZ;lIdy d'lI"; a tl, ("11"<' att'l\!lt'\· ('(lllrJlIct a 
tlH'I"II'~!t i!.\,,,ti",\!I<l11 {If til' I ;".t.' and hi,; ('Iir'nt'.; h,)CI,· 
,1',I!IlIlHI: tlJI;' IJI' U ,\I.dly ]Jrn';id,'" lilll,' ddditilllld in~i,,,hl 
ill\" tlw (,Ht c

", (It tilt' d':!""Il\!.lll!'.., jllllhl"1l1<; :\1'0, dl'
f/'II"(' C ol!ll,,·1 l"",\nl, hi, l'n/",<:iollal /'l·;'jl{)l!sibility \(1 

1)1' (";cltbil·..Jy t .. hi, client. TIH' Jlllhlil illt"I"'! ill [IH'Se 
jlJ'l;Jllc,'~ 111'1'<1 11"1 1W('>":lIily 1T!1\11I a IOlJgc'r ~c'nteJ1('('; 
;1 111;1)' ilirlwl< id"llli{icati(lll of tll\' ~()tll,(,('~ of (ll'f!'llllant's 
jJlfll,I('lIh alld 11,1' c!"\"'I"JHIJf"ld awl ~t1:~~.:(·,;tioll of a plO
('/,1111 of COll('Itiflttal tr,',llllWIlI tllilt j, rdl'vOlnt 10 tlll'S{' 
fiIOIII"IIF,. Ill:( dc·f"I .... · CIIIIII" I. 1J!'lh;ljJs ill pan ht'C:lllS(' 
(If I,·p.ili:n;t\" d,"j,!i"j·.tI\ "\'1'1 tIlt' "\"Iilability flf J1ll'aninf'
flll(OlI("licolJ.I' \II';ltllH lit ;tnd pf dClul,ls as to til(' fairn~~s 
(If ~I!t h pJl"~r,lIIl', ,,'('Ut to n''',;lrd their <lul\' to th\' elil'llt 
"lid)' ill ('Ill", of c,ht,lilliJlg 1(11' hiJtl :IS j,'ni;'/it a s('ntence 
:1', p,,,·,il,". I'l'lit:q" a ItlCl,ld('c viclI" "i (hI' bw\'('J"s role 
should illl IlId,· \1 ill:iu Ih,' ClIlIlI·;,·lillf: funrtion 'thl' dut)' 
til .t((l·l!ll't til l/I,d,1" III" eli{ lit awall' (.r tht' fact that jw 
h;l\ ,\ Il/O!,!c'11l ;1/1,.1 (If hi", IH'('d for ~CJlIJ(' 'lIlt'rtiunal pro-
1'10111) 'I hl1' (;1', h,,\\t'\!"}', 1;1\1~l'I'S 1\-\1'(' preferred to 
<lv,.id IIII' \\,,'11:h' illlp'ic,llillll' of thc'iJ' 1'01(' ;1S cOllnseiOl'S 
,lIld tIl!' «lllllil'! , (hi" 1"1,1" would create aile! tl, lilJlit their 
J"/.: to !',('Uill" till' clienl ";'\.'. I',ood a dc,tI" a~ they C;1Il. 

TI~II" J1;'i:h"J' !J)c!'l'!'tlt11J' lIor c1l'fl'\l'(' cCHlnst'1 is likely 
tu "1I11:; 1"'[,,11' tll!' 11Id~~I' ~lJ('L fat ts as would Ul1d('l'Jllin'! 
Ihe !la,i. [Ill till' 1,,· .. 'o(i;(t('(1 a{~I(·(·U1('nl. But ('Wll if tile 
judp,· ~1J1I1I:d IH'r,'IlIII(' ;twal!' of wcll LH'h thrOll!th ;1notlJel' 
~Illltn', ',IY;: jll"'I'IJ!('lI((' rCjl0rt, the dYllamics ~f thc prcs-
1'1.1 ~'Y'I"1I.1 ""lllld pH'\'('nt clme jlJdicial ~lIp('l'visioll ol'cr 
II\!: 11t"1~()II,tl.l·d ;1'!!<·"TIIC'nl. First (If nil. tlIp judge's theo
rctl\.d J'1I1e ;[\ PlOtl'( 1('1 of tIl(' plIIllic inlC'rest is lill1ited 
I,) judi( i,t! ll'lw (;l1l(,(' to int('rl'(~l1t' alld n'plldiat{' an ar-
1.111: IIll('nt .111 ('I,\C'd hy till' 1)l,()Sl'Clltor as agent of the 
~t;~tC', III 011!!'1' 011(',1'> l,j till' lall' it is ntrl' fol' jud~es 10 
\l'Jf'l.t ("(JlI· ... ·ll'll,d :\II,lII~~{'I\I('llh ('I'l'll whell on(' of the 
(i.IIIIl·, IC'P!'(,:.f'lIh tIl!' publi,', Thus, it is easy {or the 
Illcl!~,' to ~It 11,111; and apprm'{' al\)'lhillg to which the 
la\\'} l'IS ;WH'I'. 

;-'!Ol!'\J\·I'I'. it b {'<;\{'nti"I to tlw !;l1('(('ssful wOlking' of 
tllf' ~)"(('11l tklt till' jllclp,l' ;IC(,l'pt .the armn!2;l'Il1'ents 
w(',h,t! out 11l'11\\'1'1l ,Ic,fl'llw (OIllISl'] alld the prosccutor. 
Became (If dOHhl~ 0\,1'1' tllP h,.~.tlit)' of thl' Iwgotiated plea, 
l')(l\('~'llt!Jl" and dl'f<-Il~l' COUIlSI'! typically avoid all refrr
('llC I' III COlllt \0 the lol'lII l'Ill'I' to Ill' illl)lo\l'd IIlltil after 
tIll' p~(':t ha~ ltl'PII tl'IH1~'n'd <1llc1 a('ce]ltl'd, and <'I/gage in 
~Ill' pIOUS [I,lIld pf mal,lIlg a n'c'llld th'li the ple.l was not 
lItdll(('d by allY plllmis('s. Sine L' the judge's srnlence 
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rcmaills to he pronollncecl. the defendanl docs not achieve 
thl' control Ill' ~[)II!'.ht ill negotiating ullle~s he has confi
dC'Ill:(' that the jlldt~l' will :tcct'pt fill' ;trrangclllcllt. The 
d('(,'nd<lllt is illtl'J't's\t'd in controlling' the exercise of 
S"lllt'lIcillg dis('rI.'lioll, not in a lawsuit ovel' a motion to 
\\'ithdl;\1I' his ~ruillY pica becaust' of dis:lppointmcllt over 
Ih,' spnt('ncc lakr illll'o,ecl. The typical unreviell'ability 
of tilt' c'xt'rcise of ~l'llt('ll('in,r~ cliSCI'l,tioll only 5h~1l pens thc 
poillt. Thc credihility of lhe ,,}5t(,111 require.;, theil, tbat 
tlw jl\dgl' hold hi" power to rcject tlte agrecll1ent ill 
cardtlJ n'H'lye, Jf there is to hc' nil)' cO'ectil'C' judicial 
participation ill the process, rather than men' judicial 
;tcljuil',cl'nce ill ,Ill agn'('lllellt \\'OIled out bet\\'('('11 thc 
pallies, such paltitip:ltion IllllSf row(' at an earlier stagc 
(,f tIl!' procced i Il!;S 

Fillally, tlJis t)'Jw of lll'gotiated plea is e\'L'1l less \'isible 
thall th(, llt'goliat('d plea which Il',ults ill the reductioll 
of dlargl's, So [al' ;IS the record rcyeals, the defend
allt WilS charged with a crillle appJ'OJiri:lic to thc (lcts Ile 
COJllllli((e<l; he hit, pleacled guilty tn tbat chru'ge l'OltlJ1-
t:trily; he has aso,;('!'ted ill opcn court that his plea was 
Ilot induced by allY thl'l'at~ or prclllI isl's, and this assertion 
has gOIll' llllchallellt(ecl by his lawyC'1' or the prosecutor; 
appropriat(~ an~llllwllts, pleas, ane! recommendations 
havp IX'l'n acldn's~l'd to the judge at the lime of sC'lItl'llcin" 
to ilintll'llCe his Jecisioll; all~l the judge has C'xerciscd 
his disen'lion and il\lp()~ed what a]'pearccl to him to Uf' 
tllC' most apl'!'Opriate S('lltl'llC(' hasC'd 011 all of the relrvaut 
f.\rt;. Not a hinl appl';lTS on the record to suggcst that 
some re!(!\',wt facls lI'erc not adduced or thal thc key 
d(,tnmillant of the pka c.kcision wa<; not somc appropriate 
1)('no-col'I'cctiolu! end but the prosecutor's desire to induce 
a guillY pll'a. Of (,Ollr~l', little of this appears in the 
n'('()ld when the defendant pleads to a lesscr orrensr, but 
in (hat cas(' a compa.rison of the plea Ltnd the original 
chargt~ w,f'gests at lca~l the possibility of some nOllcorrec
tional factor in the process. 

The invisibility or lo\\' visibility of the proccss pre
cludes outside control to protect the public interest. It 
al~o! (0 ~ay the least, cOlllplicatcs the ]lroce~s when the 
defendant, cxpC'riencin~ a change of hcart, allcgl's some 
abuse in the ner.~otiations. ~rost. such allegations are, 
probably correctly, SlIspect. But a systcm t1:::lt reC]uires 
thC' ckf!'ncJant to dClly thc negotiations at tlte I'ery momcnt 
he tenders his guilty plea contains potential [or overreach
ing and unfairness. UncleI' such circumstances, it be
conl('~; l'xtremely difficult to sift the valid from the false 
nlll'ga(ions. 

2. 

Onc further type of plea bargain merits attention. 
This may he called the "tacit bargain." In this instance, 
there arc no fo 1'lI,I a I or explicit negotiations betwcen thc 
defense and the prosecution. Defl'ndant, awarc of an 
established practice in the court to show ]cniency to 
defendants who ph'ad guilty, plcad~ guilty to tlIC cha.rges 
in the expcctatioll tlwt he will bc so treated. This expcc
tation is almost illV:lriably satisfied without thc nced to 
enter into an)' negotiations 01' make allY explicit promises, 
To an extent, the areas of conccrn discllsscd with respect 
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to other tYIlt's of pIpit hal'gaininp,' arc here climinatl'cl or 
at 1f'<1stlltitigatl'd. But, ('\'('11 ap;111 flOm the fundalllental 
Cju;stion of the propril'ty of pbcing :tI1)' prl'lJliu/ll Oil a 
gutll)' plea,!' SOll1" prohle'lI1s )C'nlain, Such plc;l~ do not 
represent a true acknowledgment alll! acceptallce of guilt 
by til!' d('fend:ll1l,-uni\'ersally rl'~arded as a fir~t step 
tow:ll'clrdwhililati,m--but ar(' ll10re likely viewed by him 
as an <'xpedicllt llI,ll1illldation of tltt· s\'stcm. And, altaill I' " to , t J(~ o\'crncling clvsire to keep tIre calendar lllovin:; can 
casily cause Ihe practicc t() dcgcn,'rak into routine alld 
can direct the jucl;;e's attention a\\',1)' frol1l con"icll'ration 
of !',el1tcIlcing g"o~t!s ill his dc,termination, 

Cutting acro:;s the elltire si~telll of plea llegoti.ttioll is 
thc f!'ar that the lUll" \'i~ibility of the proceeclillg knds it
self to /Jossibll' ('(Irrupt lllallipuJatioJl. III artu'l1 plac
ticc such COl J lIpliL'll Sl'cms rare, But a It'i\l vice in the 
proCf'durc may Ilt' iklt it Oft(,l1 gives tIrc defendant an 
image of (olTuption in the gys\cm, or "t Iea~t an i1llagc 
of a. S}'stClll lackillg' 1llcaningf ul purpos(! and subject to 

manipulatioll hy those who are wi,e to the right tricks. 
Cynicism, rather th,JIl l'('Spcct, is the likely result. 

II. ADMJNISTH.ATIVE CONSIDERl\TJO~S 

The lll05L cOlllll1only asserted justification of plea bar
gaining is ils utility in disposing of brf,C' lllllllb('l's of C<l~('~ 
ill a quick and simple I',·a),. Tht: llced to induce such 
WIllI/Jar)' disposition of cases llU~ 1;e(,11 llIosl forcefully 
statcd hy Judge Lummus: 

Let us suppo~e that five lllllldr cd cas('~ an' on thl' 
list for tri;tl at a !.ittinr: of court. Of tlll:>!.', (JIll' hUIl
dred cas('s Hl't: tried, :md four hundred defendants 
plead guilty. Sddo)ll is there time in a sittillP 1(1 
try lJlore than a fifth of the e;t,es 011 the li~L '.' .. 
[T]lw prosecutor must wbordinate almost evcrytbillg 
to tlli~ paralllount need of d~Jl<'lgillg of his li5t durill~T 
the sitting. R;t!ll!'1' than c1ismis~ the excess by l1oJl~~ 
prosequi, with l10 pc'nalty, /1e mmt iHeluec defendants 
in fact guilt)' to pl!'ncl guilt}', in order that some pen
alty limy he imposed. Ha!f a loaf is better than no 
bread .... 

If all the defendants should combine to rcfu5e to 
pleaJ guilty, and should darc to hold out, they could 
brcak do\\'n the administration of cril1linal justice 
in an)' state in the Union. But the}' dare nOl hold 
Ollt, for such as were tried amI convicted could hope' 
for IlO leniency. The prosecutor i~ likc a Illan annecl 
with a rc\'o]l'l'r who 'i~ cOl'1lcree! by it lIlob. A COll

certed rmit would overwhelm him .... The truth 
is that a criminal court can operate onl)' by inducing 
the greal JI1ass of actually guIlty defendanl~ to plead 
guiity.'O <. 

Admin isl ra ti\'C~ need no longcr seems to command the 
cOJlSit\eratioll it once recclved when challenged ill the 
!lalile of clue process of law, It is easy to millilllize adrnin
istrati\'(' com'ellic'nce and need. Simply jncrca~\' the starr 
of pro~ceutors, judges, defe/lse c(1unsel, alld probation 
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offiCl'rs if thl' pre'sellt clllnpJrl1lCl1t i5 imufiicit'nt to h,III" . 
tltl' ta~\..., it is $aid. Ewn if the IIH)lll'Y were rl'adil\' 'I" .\ 

a oil', it \Imrie! still rwt he elc'ar that '\1'\' could ('ail'II'i'::,! 
sllfiici,'nl Il\Imlwl's ('[ competent pn~(lnnt'l. :\ IOIIl'i i; . 
of ~talllbrds in onkr to m,\Jl the ~ton' acieCjuatt'ly 11. .. 
well I'L'Stilt in poorer j\1stice. It \\l,l)' ;)l~n divert },,,:' 
funds and pl'r~oJllII'I £IOIll uther S('gllll'llts of tlIP cJimi I •. 

PI'!lCI'SS, ~ll('lt as (,()I'lI,t'tioll~ work, \l'hl'l\' the), are :\n:tl.\l,:" 
1I1!t1"l' IH'Cc\r'd. ' , 
. But tlH~l(' are othc\' re,lS011S to mail1l.lill a hi~~h PI('I"" 

lion of gUIlt)' pl!'as alld a low IJl OjJOlt ion of tl ia"- 'J () , " 
gest th,' I{':lf,t impnl f:tllt o[ tllt:'~\, fib\. a "'\Ih~\'llltbl 1 
~rc:a~c' in criminal tl i;d, I\ouid entail an c''1u.dl), ~ult',LlI I, 

IllCJ"t'a~\' ill thl' blll'dc'lI o[ jury duty (In citizl'ns. :\1..,,\ 
citi/clls plefc\' to mnid jury ~1'1'I'ir(' became it in\('1 1", . 
with tit!'ir pril':!!l' alld hu~iJl('~~ lin's, \\"lluld it <li'PI"\!" 
tiOllatl' inL'n'a,(' ill thi~ blll Clell pnducc' n"'·Jllt;,·. ~ 
a~ainst or a Sl'IlS\, of :llil'l1atioll froll\ til',' nimitullHlv. \ 
thnt lIlight be directed agaill<,L ddl'lld,IIIt..; allt! w.:!, 
other "pro-clef('!l(!:t11 t" nfollll5lt',s p(}lit!f ,!II), :lcCl'pt.d.;" 
Prohably tit!' b("t thOlt \Ie call S;I}' is that \Ie do llnt klt,,\\ 
the ,1I1SI\'('r to this quC'stion, but it ~hollld (';J\lSl' \IS to p.w· 
before throwing adlllinistJ'd ti\'(~ c(lmickra tion, I (J Ill: 
wi nds. 

M?ximi/ati?n. of adjudication by triallll<lY actually ll' 
suIt 1Il mO.l'e IlldCl'Uratl' \"enlit·h. So bJl~{ as triab ,ll,' 

the cxceptloll rathl'r than till' Illle and ;.Il' lilllilt'd, In' all,.l 
large, to ca,('s ill which tlw (kfl'Il~;(~ (llr(,I'S a '111.:c,t;·lJl1i.,\ 
b<lsis for cOlltr~.tillg tIl!' P!'CN'clltor\ a!lt'gati()ll~, tll\' (10.' 
fellclarlt's pre~tlll1ption of illllun'lIC{' and tIl!' n'qllin'IIH'1l1 
of proof ll{')'Cllld a r{'a~onable doubt ;u(' lil:ely t,.> lelll,till 
1l1(',mingful to a jtll)', TII~' vcry fan tbat tIll' elt'" 
fl'lldant ('(In!l':;t~ tht' charges iIllJlIt'S~('s lljlon tlw ill!'('I. 
the' seri()U~'lll'" of th(·il' dl'li/)C'rati(IIIS anel the Il('(:d tl' 
keep nl: OjJ('Jl mind ahollt Ilw ('\'icl!'lICt, and to [l"pro.wl! 
the kstml()lI), of aCt:lI~i llg wi tne~,('~ wi tit ni t ic a 1 <:11 (' alit; 
perhaps ('1'('11 a cl<'grcc of ~kc'ptieisnl. Jf C()Jlt!'~l 1'('((llllc" 

routine, jlllOI'S lila), lihely dill'rt their '\;('jltil'islll at till' 
defens!" Pro.,rcul01S too readily apply Illl' o\'('lall, alI(I 
(lv<'I'I\'hC'hlli!l!~, ~tatistical probability of Pllilt to illdil'jdll:t! 
cases; wc clo'Ilot want jurors to do th(:'~~llll(,. ]t mab', 
some Sl'ml', then, (0 scrcen Ollt those ca",:; wlierl' tlll'lI' i, 
IlO real dispute and encouragc their disp~)sitioll by pit-;I, 
I!'aving (01' trial 10 the cxtent. possible onl}' those C<l~l'~ 
where thl'/'(' e-:ists a real ba~is [oJ' dispute-. 

I shall suggest later th:lt there also an' some cm!'s in 
which the price we pay fo}' contested disposition is till' 
posing" to the jUlY of t'xtr(,lI11' alternatiws, due to til\' 
law's need to mailltain its gellerality, uncle}' ('irCUl1l~tall('l" 
in w/tich cOlllpromise Itlay actually yi('ld a more "rational" 
)'esul t. 

1Ir. TIm RlSK THAT JNr\OCENT DEFENDANTS 
MA)l PLEA]) CUILTY 

Thus far we have exalllined pll'a b;ugaining from till' 
impen;onal perspectiv(' of tlIe "systelll." Some nclditirlll;II 
]lerspectil(' can bc g;LIlC'C1 hy I'ic\\'ing tIt(' praclic(' fl'OllI 



till' dpf('lldant's point of view. A pr,lIlJin(,llt (l<'f(,II~(' ]a\\,
yC'1' has put it tlllhly: 

'1'11(:,;c pli':1 h.lJ!'..,im PC'jfOl1ll a l1',(jlll flllH'tifJtl. \\le 
l1av(' to lI'IlWilIhl'l that OUI ~('Jjklldll" J.\\\'~ are for 
tht' Ibo.,t palt ~.l\'a!~l'. aldlai(', alld III~lkl' n'l)' little 
~(,Il':C'. Thl' l)('llilltie~ th('}, ~d <tH' frclJlJ('IItly far 
100 t()u:~h .... 

'I'll(' 11(·!~C)ti.ll/·d pll';t i~ a \\',IY hy which ]J1O,,~'clltors 
t illl IIWl;t· \',dll(' jlld.".IIiC'IlI',. Tlj('v (all tab, ~OIlH' 
of tIl" ildJllllldl,ity out clf th!" law ill ll'ltaiJl 
sitnatifJlI'. 1 I 

.\lId, fl1lthn: 

If a IWIII j., '·\lilt\. anc! thl' IJI'()SI'( utillll lia, a good 
l ,,,,t', tiJl'll' i,. lilli,' ~';I'i".1t tiol l to d,p l.!w\·/·r OJ' his 
dil'llt ill tl., il." (OW "1,>iclIl', alld p(,ltilH" ill(' lIlaxi
IUU,11l }Ill Iii 'InlH-!'l. .\ {'tl'<lt dvai' (If l'.'l;(ld can be 
dCIl){, iI, tIll' I'lndditl" ('\'C', yd,l\' }(Julini' oj tlIt· d('fcllse 
1.1\\)'1'1, hy tlriti".ltin'! Plllli~I:IIJ('lIt ill tbis lIJalltl('r. 
;\1I)'U1H' who lIa" ('\'1'1' ~jJt'IIt a day ill a prisoll and 
C'XjJl·lil'lil·cd. 1'\('11 \il';'IIiously. til!' indi,~tlit)' alld suf
fC'tin" thilt iu ;llC"·I;.lioll (·lIlail., n·alil.l·s full \\'cll 
lint til[' clilll'!'I'I)('('IH't\\('('n a till ('('-yc'ar st'ntencl' and 
a fi\('-\'(';Ir ~"lJtl'll('(' i~ 1t'l'lIll'lIdou<: not Ollly for the 
"ICllJ~:;I'lI'J' \,.11" j, Iwiw' pllli·.lll'd, but fo;' thl' in-
1I()11'!lt IIj1':III,,·Jo. cd hi" LIlldly "lJl) Im'(' Ilim, and 
",L" ~lln,·, LlIlJliit.Jlinll ;lllcI \\'1"'" ",llile I}I' i~ away. 
Tlli·. i. ~":Il' t!Jili" t1rill tllf' nillli!lal lawyer C<l'n 
Ii· lJ!flllh' ;ttld 11·.,.f;dly do fnl til(' ""lIilty" 11;all. In 
t1~i'. 11"':l1d till' (rill',;n;d I.!\\'\t'l is d;;i1v flllfil!ilJO' 
" Il'dl':l fllllltiOll ill !Ill I ~()(·jl·;Y.l.' ' . ., 

\'i,\"cd flOlll tl;i" JlI r'·I)!'lli\,l'. til(' Iw.t:()ti;!t(~cl plea is 
IIPI ",1 .. ':.':( lllllllj.till!', ill.hHl'1l111It o!rl'«',1 d'·[l'ud'lllt!' to 
\\.li\·p llll'il C "II' t;!iitilllt,d I jnl'I, In!t i, al,o a device by 
" .. IJi,!t d"['I:,Llld" '!l,d tI,l·il· lIHfll'I·1 (,Ill Illanipulall' a{1 
ill,!" I J.-( I 'Y (('111 to llliti'!.Ii>' it- Ir;(r~I'I1('~' alld "'l'f'S';('S. 

It j., ,']1 I"" (·.I'Y til d·····rt t!r;d "tlwll' i·. llO Hll'h thing- as 
.1 11l'1ll'iJ('i,d '.nt1I·)J\·I· flll .111 illll(l'l'lJt ddl'llclalll." 1:, 
'f II' Jl' j .. ;al·" rill :'liI'll ttlill.:'>' ao; " IH'lIdic i.t! ClJll\ictil!ll for 
,Ill jltll(H 1'111 1l1.1Il Bill ilill()('utlllL·!t 1l1:1\' II(' cO!tvicted at 
td.d a~ wI'lI. ' 

'I'll" pll'iltilit)· tll;\t iIIlJfH't"t1 d .. fl'I1Chlllts migJrt bp ill
dllrC'd Itl ph-.HI f'lIil(~' ill (IIti,·!' to ,t\oid tIl{' po~~jbility of 
a Ildl~1r ~"!JIl'I(I'(' ~.II(lllld tltt'Y IH' ('(lllvid('d after trial is 
obdflll'.1v (;.11'1' lor (OIl"I'nL' J\c'c'<lu'(' of tire l'll1otional 
]loU'lll i.t! (II t1li" I'wl,I"tIl, it is eas)' to O\'(,I'~ta t l'. 
'IIII' tr lltlr i, tklt WI' jllst do Illll ];Ilo\\, how COlll
IIll1ll ~lIlh a ~it\l,lti(lll i" I IIth'c·d, thi, 11I,l\' lIl' til(' very 
vir I' ()l tl", I'lllll'nt ,y"t('lli of plt',i 11t',~()tiatioll. lkcall~c 
of tIlt' ill\ j,jI,I,', Ill'goti.ltl·d. «()Il~(,IISttal nattll(' of the 
halldlill'~ of till' t ;!'l' ill It'nm \\ hit h a\'oicl exploration 
of tlm"(' L\l'l"I, til'c'llll'd 1 .. 1C'\',I11t h" tlw la\\', we do not 
1("tll), kll(J\\' \\'Iwtlll" tIH'1(' b iI! r.;ct C,lltst' for COllet'l'll 
or 11111. It i~ thi" \'t'IY 1IIH'C·lt.till!)" aiJout such ~('J'ious 
t (l11~C'qtll'll(,I''; tit.! I (11·.ltl·~ ulll·asjlll'~~. 

Still, IWI haps tilt, prohh'111 ("ttl 1)(' put ill <1 belte!' per
~pc·c·tk,t', III till' (i!.~t plal'l', tl i.tls, too, lila), llot always 
}('''lIlt III lllltblul ot' :Hl'Ur.llc· \·erdi,·t~. 1t is interesting 
to 11ot(· th,lt di"po,itillll by trial and by l1egotialed plea 
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arc simil,II' ill that ill llC'ithel' instance cio \\'e have any 
IC'iath'l'l} accurate idl'.l of the inl'itil'nce (If mislakc'n 
judgmC'llts. On Olll' !c'vel, thell, till' significant quC'stion 
is not IJLl\\' many illlJ(1('l'nt jleople arl' induced to plcad 
guilt} but is tllel'e a significant lihlihood that innocc·nl. 
Jleopk who would bc' (ot' have a fnir chanre of being) 
acquilll'c1 at trial IJlight he induced 10 plead guilty? 

FurthC'r. concel'l1 over the possibility that a llegotiat('cl 
pll'a can r(,sult in an erroneous judgment of convi(,tion 
a~'tlllJrs a frame of t'l'fc'rence by which tlte accuracy of 
thC' judgment is 10 he evaluated. It aSSUlllel> <In ob
jecti\'(' truth existing in a realm of objeetivc historical 
fact which it is the sole function of our process to discover. 
Some, but by no 11H:a1l5 all, criminal cases fit this imag('. 
For examplc', this is a l'elatiwly accurate description of 
the i,sur's at stake ill a case in which the defendant as
~erts a ddC'n<;e of mi5lakell identity. If all other issu(', 
w('}'e eliminated from the case, th(,re \\'oule! still ('xist a 
world of objective hir.torical fact in whieh the accuscd 
did or did not perpetrate the act at issuC'. And if he did 
not, a Itcgotiated ruiJ t.y plea would represent an errOJ1(,
ous judglllCItt. In this instancc, then, tlte i~slw suggested 
is the cOlllparatiyc likrlillOoti of such erroneous clccisiom 
as bdwccll trial ancll1egoti,n,tion. 

But llot all ('J'iminal c;u:('s fit the abo\'(' picture. The 
conwl1tiollal clicho(onl), iJetween adjlldicntioll and di~
pmitioll in which tl1<' adjudication lJrocl';s is thouaht of 
a~ Ollt' of fact ciclt'l'lIlination t('nds to obscure: thc~ 110n
factual a~p('t luf much of thc' adjudication process. l\fuch 
criminal adjudication COllCC'lm the passing of value juelg
l~]('nts on thc accused's conduct as is obyioll5 whcre l1eg
hgencl', 1 eckle5sness, reawnable apprehension of attack, 
me of ul1l1c(,!'s~;;.lly fOl\:e, and the lil;c~ are at issue. AI· 
though intent is thought of as a Cjul'stion of fact, it too 
can l'('prI'5cnt a jUclgI11(,t1t of clegrees of fault, for ex
amplc, in ('a~es ",herL' thc issue is \\'hether the defendants 
c'ntertailwcl intent to defraud OJ' intent to kill. In man\' 
of the~(' cm('s, obj('ctin' tl'U tl! is more ambiguous, if (t 
(·xif.ts at all. Sue-It truth exists ollly as it elllen;cs fro III 
the fact-cletermining plocess, and accuracy ill this COII

text. rcally means relative equality of rcsults as betwccn 
defendants similarly situated and relative congruence be
twccn the formal vcrelict ane! Ollr understandincr of 50-
. '1 '" clety s e5S formally exprl'ss('d m'aluatioll of such conduct. 
The negotiated pIca can, thcn, be all accurate procC'ss 

in this sellSe. So long as the judgment of experienc('d 
coullsd as to tile likely jury result is the key e1elllent en
tering into the bnrg-ain, slllJstantial congruencl' is likely 
to result.. Once we rl'cognizl' that wltatll'nds rationality 
to tlte factfincling process in tltl'S(' instances lies Ilot in nn 
attempt to di~co\'e!' objective trutlt but ill tlw devising 
of a proc('ss to express intelligent judgment, there is 110 
illherent reason why pie;] llcgotiation Ill'('d be regarded 
ali~' till! Ics~ ratiollal or intelligellt in its results. 

1 nelec'd, it may be that in SOlJle' instanccs pica Jlegotia
tion l('ad~ to lI1ore' "intelligent" rcsults. A jury can be 
left witlt the extrl'lIle alll'lllatives of guilty of a crimp of 
the highest dCKI'l'e or not guilty of an)' crime, with 110 1'00111 
for all)' intel'ln,'diate judgment. And this is likely to 
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~Ic'('tlr in )Uq those ca5(,~' \\'h('rt' all illtermediate jud~:IIIl'nt 
IS Ihl' LIIIl'~t and 111(1,[ "aI'ClIratl'" (Ill' Illost cOll~',nit'llt). 
" ~!l'arl)', tlte .Jillt' !)('t~\'('('11 r(,~pollSihility and iITI·;.p.OIl
slbrllt)' elUI' to lI1S;lIJlly IS 1I0t a~ slr:u p a~ tltt· altel'll.ltJ\·l'S 
pW:l'd to a ju!'}' "'''Irld sug~~e~l. It 111:1\' he that Stich 
a d,i\'icJillg JiliC' (':-;i~ts in' some \\orld of objective 
Il'aht)' and tltat til(' :uJlhip;uit\· arisl's fr011l thl' dif
ficullies of ;tCClll;(tl' Llctfindir{g. 'J t is ilion' realistic, Itll\\,
e\'('r, to "ip\\, le~poll;.ihility as a Illalll'l of degrel' at 1Jl'~t 
olily lotlglrly ('xpn':'~'l'd in titl' 1.1\\,·S catl·g()ri(·~ of JiJ'~t and 
M'CUIHI dq,;r('c Illlll'lkr, IlIa!l'oJ.Iltf~lJkr, ctl'. The \TIY vi,
ibility of the' trial jl!ll«'''s 111;IY IJl' ('Ilt' factor titat JlIl':,Tllt, 
lIS from ()!Tl'rin'~' tit,' jury tlJi~ COil It I1'llJllisl' in 01 dlT to 
pn',;,'l'\'l' the s)'llllloli:-'Ill of lll,ifollli nrl(,s \'\'[.'111), appli,:cl. 
The IC1\\ \'isibilily l'!' thL' I1l',!~oti;lI('d plea allows thi,: lorn
pl'<IJllisl' wl,irlt IIla\' ,I' '1.,,1'" (""i"""1 "n<l C"Il'" '1('/" dl'tli 
t~w n,o;ult we are iiL'lv t(;a;'J'i~~' a;";~f~~'1' a t~'i~J:;' ',Vij;Je 
til<' lle,;ire to j)lOtl'ct' tIll' s)lIllluli:-m of lL'gality and tire 
C'OI1(,('t'J1 m'l'! by r(l:!Ipnlllli~.c'~ lin)' wan<1nt limitill;~ the 
jlllV to c'xtn'nlt· :dt"mali\l', it elm's not follow il,;lt to 
alll;\\' thl' dcfenchnt to choose such a c()llJ]Jmmi~(' i~ an 
il'lation:d OJ' l'\TIl a less ratiolwl pJ'O('C'duJ'c. 

There is. mOrL'O\·c·r. a sig-niiic::l1lt diJT('rl'llce Iwt\\'L'('11 
cOtl\'icti"1l lIpon trial alld b\' lOIISl'Il! that lllerit:: flll'thpr 
comidc'ratioll: Ilrat reb Il'!< t~) the roll' of defellsc ('olll1Sel. 
])('spitl' dl'ft'lISl.' ('OUI1Sl'I'S best C'li'olls. Iris inllocellt rlil'llt 
lIlay hI' C'oll\'ickd <It trial. But he cannot be cOIl\'ictpd 
on ;1 plea of gil i I t y wi tholl t cit.· [('n,(' (,()llJl~(,I'S part i"ip,1tion 
and rlln:;~'lll. Jhofcndant's cOllsent i$ also J1('(,l'~~arv for a 
g'uilty plt·a. but th;:t ]lru\'icil'~ less of an indq)('ud r .. (, ;,l'ck 
on ill;lCcmak pit-a.; ~illce defendant's prillif' illtC'H'st ie, in 
rnini.1lJizillg unpll'a"an( COn~l'ljlll'Jl(,l'S. Cou nst'i , Oil the 
ot heJ' hall~l, a~ ~11l (tflin'j' of the court, ha~ a uuty to pre
serve the 1I111'gnty of the pro('('" a<; \\'l.]J. \\'lrell till' ~\'~
tt:1lI ()pc'I"lt{'~ as it is ~ll]lp()~!'c1 to, dL'f('nse coullsel's u;n
~rol over the pJt.a affords atld('d a"ur:lllCl' tlrat till' plea 
I~ (l(Tlll 3.t('. 

"'(~ are safl' in assllming' that the sy~tl'nl 5tiJl \\'orJ;~ 1('55 
than ideally. \Vain'r of cotlml'1 i, still cOl1lmon ill gllilty 
ph'a cas('~, and ('\'ell when the ci('f('nclant is formally J'('P
res(,l1ted, his representation is often l'erfullC'tory.lc, But 
Professor N('wman abo leports i!lrrl'a~c'd in'luiry into the 
factual basis for guilty pleas in all three States studied.'r. 
Thi~ ~lIggl'StS that judges acccpting such pIc, as, if alert to 
the problem, call exercise greater control by refusing to 
((c('('pt wai\'er:. and by cardul selectiOIl of assign('d COUIl
sel, part icularly in those ca,es in which som(' liJ1~erin~ 
dOllbt as to the cJefendant's guilt remains. ..' 

There is, howeveJ', another sick to the participation of 
coullS,,1 in the guilty pIc;!. E\'('n r(ltln~('1 rnay Sl'l' the 
occasional pr<trtical wisdom of pleading an illnOCPll( man 
g-llilty. Sworn to uphold the law :mcl at the sallie tinw to 
serve his client's hest illterests, rOlll1Stl may be faced with 
all insoluble Illtlllall alld profc~si()nal c~l1flict. \VLile 
Stich a comprornis(' /I1ay se]'\,(' the defendant's int(,ll'st ill 
makill.C!, the best of a bad situation, it can lW\'er S('J'\T thc 
lawyer's interest in protc'cting- his professional illtefrily nne! 
sl'lf-il1la~e. At pr('~ent Wl' han' no idea of the extellt (If 
this role connict and its consl'CjltCnCes to the profession.17 

Tltll~ far r havc MW!~(',ll'd that fol' tho~l' ('a~C'~ in whi, . 
the kcy dl'lertllin:Jnt of tIre plc'a ball',aill is ('xpt'lil,tl, ,; 
COlllhl'1' S a'~I'SSITlC'nt (If tltt' chanc('~ of COllY ir I j,: 
pip:! har~aini!l!~ is Ilut lil,cly to itlljl.lil' tht, ,I( t\l 

racy (If tltc· ~~t1ilt ciPtl'llllinillg pro('l·ss. Thi~ ,p;sltlllpti'."1 
of COllI H', dOL'S llot alll'ay" prcvail. ;\dditioJlal (.\1'11.; 
lIlay (,llter into til(' b:trgaill. Pwh.lbly till' 1110)' 

significant factor i~ tire jlos,ibilit)' th'lt t1w c1l'f(·lld.i!; 
Illay 1)(' c"m ictl'd of a l'1 illl(' \\')Iich cani,''; a II1;lIl.J.lt,' .. 
l1omll'pl'lItiihlt' ~(·ntl·W'·. "'!Inc tIll' ~t'nt(,lld:t~~ itH:' 
rctaim cOlllpil-tl' di~"1 dion ill the ill1j)ll,iii(Jil ': 
~el1t('I](l', (h'ft'j)s(' COllll::d i, under I,'ss pl"~'\II" I 

ll~goti:ll' a pl(',1 and i:, tlntil'!' lilt1., jll'(','lln' t, 

gl\'l' up :1 triabk ddc .. ··,p. If the dl·f( In' ira, ,11ft" ; .. ; . 
Illcrit 'c' Ihat ~IIJIH' do ,/Jl llJay Iinl'.('J' l'\ "11 aftl'J' ,(lTn: 

tion, tl,t'll' itl,l) Ll' ;1 Ldl cl!al;n' that :.l!<·i, til>!lht \\11/ I .. 
reJlcdl'c1 ill till' jlldg,'\ f.l'lItcllrC'. Bc', .~·.I(·l' or tb, I'd· 
rela(ilJ:~ 1.1 CTll.,S-l·X;11Ilillati,111 (If it ckf(,IHbllt. d"jl'!:" 
cOllm!'! ;.l\V munlly of tl.c· \'ic'''" that :t tldC'Il(LlJt (I~,l:. 
narilr stand" little e1ullt'C' or :ltljuitt.II link" II(' ir:., , 
relati\'(,ly unhll'mishl'd k,cknnIlIlHi. \\'J,('({, ~('Ittel .• i:. 
discretiolJ pre\'aib, Stich a hZld:ur(lltnd i ... lil.t·h· tll h' ,:1: 
in a lir;ht 5l'ilteJlCe t1jlllll l'()Jl\il'ti(~l1. ('lIdc'l: ~tlClt c \1, 
clIllIstaIlC('s, a plea hal::,lill h;(~ thl' dkd of I ll,lll.· ilW .! 

wiJstalltiill Jlrol><~hilil~' of ll'ni('Jlcy to ;( (t'1 taillty, hald]"·.· 
wfirciellt inclucelli(,llt fClr a ll1al1 to plt';J(1 i'.uilt)' (0 l! ( 1';11' 

Il<' has IlPt cOll1l11itted. This h('l'(lJlll" ("Til mCII!' 1",L:i:, 
jn the ('a,(' or tllt' d\'f('l1d'llll with ;111 Ultld:'llli,lll'd hIll 
gwulld, wlwJ(' till' c(lllviclirlll i, proh.ihl) Illnn' d.ll!1:l>~;II.' 
thall :11l\' fl.·nt(,IICl' he i, lib·'" to tl't't'i\'I·. 

Tht' r~'JIlov:tl clf ~I'lItellcillc~'disCl('ti(l11 h\' tllC' enactnll'll! 
of m;l1JCbtory 'CII(('lJ('('~ al'tl'r~ tht' pi( tim· COllil'll'llk 
Once tIle defelldallt has IWc'1I com,j('te-d. lilw(,1 ilw d"lllJl', 
as to guilt Hnd t1w defc'lldant's c'xl'lltJ)bry priolo Jif" l.lI, 
IJO long('r 1)(' consid'·lnl. UJl(I(,l' ~.Ij('lt cil ('\nwt:U1t'l '. 
tilt, dr,ft'IHhllt 111:1\' Ill' forced to .!!ivt' lIJi a fail' cIldlltT 01 
acquitl:ll hy plt'adill'~' guilty to a difTt'l ,'111. tl'.t1ally a ]..«:"1. 
charge Upiltl ",Irich the judge can illljlfl.·" a lllClll' le'lIil'I,t 
S('Illt:llC'l'. Tlw itllJl,lCt of Iegi,lativl'ly IJland,llt·d ~.t·1I 
tl'n('('~ on 1'11'a Il'·.",otiatiolls \\':t~ 511g!~('stl·t1 ~Otllt' tillJ(' a;'." 
by prominent \· .. rit('r~.l' PI (lfl'so,or 1\'('\..-rIl:in's Ihltll; 1"
ports that therl' was a far gn'att'l illCicklll'P of b:III'ainill!' 
and clwrg(' rl'c1uctioll in ::'liklJig:tll, ",hidl lIas legi,Ltiwl)' 
mandated s('ntcnces for ccrt.tin criIlle'.,. :tnd in K;III~;I" 
",hose sta[lItcs do not pl'l1nit the s('nt(,llcing judge to illl 
pose probation :1S an alt(,Jllati\'L' to a pri,ClII 1('1'111 for ~fllIll' 
crimes, thall in \\'iscomiJl, \\'lil'rt' thL' 1!'~',i~l;}ti\'(' ~('lIt('l1l'
ing :;truetur(' It'aVl's jllclgc's (ollsid('I'.lhly ,t'.1't':1ter eli:" 
cretioll.l!J . 

An additional t'xtl'arH'OllS fadol' illril':'l1cill[~ (,oul1~,'l\ 
jlldglllt'llt wa~ suggested above, namply, tIte fZ,;}1' of ('1I1i' 

\'irtiOIl of a critlle carryillg a IaIR'1 Mt,L"l',('<;[ilig abllOl'IlI.d
ity or 1)('r\'('l'sion, amI ('\'('n the ft'ar of g()il1)~ to lrial ill 
stich a case with its l'llsuill.r.; Jlublicit),. ~IallClat()I')' ntini 
l11um sCllt('nc·l'.~ can be elillrilJatl'd; ach-c'IS(' jlublic-it\· (If 
this 50rt probably cannot. J t i~ difliclIlt to ~a)' "'ith ~'1111' 
fidt'ncp tLat all inll()c'c'nt defelldant's pl('a of guilty to 
disordcrly ('(lIHluct ill ~tlch a ca,e is nl'\'('!, ill th" cl(·f'·llll· 
ant's bpst int('rl'~t if hl' i~ in11oc('nl. It is pre~lIrnahly 
not in tlt(~ lll'~t inter(,sts of lhl' crilllinal jlIO(,('SS, but J 
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l"~('i' :"1.'''\1'''. CO"\\I,,'III-'; -1111:- r'''Tlf(~II'iArH\~ til (.tH.r on !:iMJ.::r"-Ct: \\JTlhltT 

THUJ, ?Oll '-,; (11(.t,) , 'I' II r!II' fI.1p:t ('(IIII.lill 311 ("l.t'll!·"l!t tll'!n .. "~illl\ of 11H' tl)l.n.ruin 
(If 1~lh" I'rol ~,;!:, ~tO:! .tlll~~ pfuLh'u,\ I.u ('Ii II) n cOII .. d"lIthltlS altoClll·l. 

/,1, III ,-.. I .... i.i·3.). 
11 l..a.,,)u!j hftJ1tUrfl'; tlhunt· ('n~"~ nrc 0(1('11 !d(;ClI \oI'ith,!Ioirl1i1t1r cnunilb-. hlr u 

HIC"clioli flf 1"nt~:i"lj{ rdlll"t!to till, pruldf"llI, "N' rOOT', 1"\ & !'i.!.NCl£R, CBr~ "'-"1' 
M.\lI.RI"l.'Jo n~1 .,u.1U.Y LA.W t,1l2 ln, 6t)fI-71J. 7··,:.'·(iQ (ltH.f,). 
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"tdmilluUUll'n'l ,,/ {.rimirwl JlItli,t, !!11AW A (O:'\'iUU'. ('),1'". ,191 (Plin)4 
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[('~siOl1;tl ~l'n'ke to ,my cliellts in the sl'llkncing }ll'O(,<!SS 
\\'t'rt' \\'1 len J bargainee! on their behal[ [01' ~OJllC.' sellt('llri/l!~ 
cOllSidl'!:Itioll. , 

\Vt: alRo an' saying that we appl'll\'(' of judicial 11l"~ 
but dlS,IPJHClI'P of IlIt' 1:1(,k. In (Jthe'r \\l1Id,. "\'ldu!::." 
\1('~'i" l'xpn'~:,\'s llotllH'I'l'iy judglllcnt (If fac'l 11tH 1111l'111:, 
('valuation. \ \'hel1 OIll)' ("C'rt,1iIl extrl'llle [Ul'lll' (If Pit",,:, 
arc disapPIO\'('d, the C\ilTl'l'I:lJL'e het\I'{'rIl t!to,:!' ]lIt"I!" 

and the lJlildc'l' pressult'S we art' h('n' C0l1n'1 nL'd wil:: 
s\lflilil'ntl)' tl'l'at thal, ",!tilL- only .t mattrl' or dt':~lt'l'. t', 
\'Ohlllt;\l'y-im<oluIlIOll'Y dbtinctioll is dt'sl'l'illti\'l' ;.ntl ll"'il 
Hut as milder and I('s~ clearly improper int1th'l'Ill('lll~ f. ' 
under thr hall, it becoml'~ l\lOl'(' dillicult to distirh~!'; , 
them fl'(illl 1'1, 'as which w(' !":S<lrd as \':t1id, at It,,).;! ~,; j." 
as \\'l~ arc I('d by ollr dialt'ctit: to IOl1!, [(\1' a Ih l l1<'\:;'tl'lIt I' 
cltologicat dilh !'l'nce. Thus, it is diHicult 10 lli"tin'll. ~ 
tbe ps),choloE:ic,tl cxperielJ('(' of a defcndant \l'lll] i" h' 
dUCl'd to 1)1";ld f',llilty by a 1)J\'o('cHtOl"S (11' judi;\'':; prill! : 
of sI'Ilt('ncing it'llil'llCY fmp) 11,'11 (\1 :l d('f(,lld;:!:[ \;!i" ; 

induced to pit-ad {',nilty hy his c!1'Sil\' to Iwgil< M'l'\'ie,' < 

his$('ntencl' inlll1C'diatrlrso Ibat be will he' ll'hw" d HI.,,;,: 

1'11r1'e is a dang!'! that so long' a~ We' adheH' t.) lh,' !r-i ),,:. 
Jlology of \olulltaliness, Olll' wry inahility 10 di'lilI:;I':':. 
tJ1C'~C case~ will lead llS to hold iIlVlllullta\'y all ph'.\', i'j 
ducecl hy any consideratiuIls beyond the d('fcll(l;Jllt's ~'.'l:-: 
of guilt <t,\d 1 catliness to aclillit it jlublicly. 

III ol!lt'r words, ill tlmt IIlOJ1H'nt of cll'c;\lllll'fore a nOIl
llrgntiatl'd :'l'Il!t'JlCC is iJ1l[lo',I'd. l'(1UIlS('1 at J(';I,;t, and jJl'(1b
ably till' clt-f('lldalll, have (Ill' [('pjing" th,lI (hc,), await tlte 
p ronotl/ll'C'Illl'llt of an alhitrary fiat \\'ltich thC')' ,Ire hl'Jp
}('SS to ~h:\)('. Thl' JllOIlOlllHt'lllellt of fl'lltl'lIte'. partiClI
lady i[ it is all llnpkas:lllt (lne, rarely llJitigatcs (his S(,Il~r, 
foJ' r;ncl}' do('s a judg'(.' :II ti('uiatr any r(';]SUllS r oj' ilJ)posillg 
tbe sentl'lll'l' hc~ has che'sCIl othrr thill! tn cn"'a"l~ ill all 
()c(a~io!lall>, harsh spe('eil excoriating- the dcf~~< allt alld 
his Jike. ' 

V. THE LEGAL DIALECTIC: VOLUN'rARINESS 

Current cloctrinl' llH~ it that a guilty plea, to be con
stilution:111y \·u.lid, lllmt be \·01Unt:ll'),.21 This !lotion ap
p:uC'ntly stCIIIS from s('ver;d S()Llrcc~. Sillcc the COllsti
IlItion gllaralll.t~CS all c1e[c'lIclants a light to trial, the 
rntry of a guilty plea COW:tilutes a Wili\'Cl' of that right 
which, m with all waiV('l s, must be illtdligelltly and 
voluntarily made, So \'icw(·d~ the requin'llwll't of \'olun
taril1C'ss is a fldlctioll of the speciiic right$ guaranteed by 
the 5i~:th <:mC'lldmcllt. 

'J 'he l'C'qllin'IlJl'nt of \'ollllltarin('~s ]}Jay also be viewC'd 
as ('Illl'lgilJ~;< dill'etl)' from l!OlioIlS o[ clue process. At a 
lIlinil11l1nl, duC' proce" ... requires a fail' factfindinr; pro
crdure designed to find the relevant [acts accurately. 
COll\'ictiolJ by judicial aclmission 5atisfies this rrquil'r
ment UIllc..S the admission has breI! illducrc! by unfair 
means Of llleans wbich might inducc an inllocellt IwrSOIJ 
to pk,tc1 g'llilt)'. 

Both at common lal\' nnt! PlllSU:tl1t to n'('{'111 SUjll('"'' 
COlll t decisiolls, a con[e!>~i()l1 i~ cll'('t\H d <'Ol'l\ ('d ami heIH" 
jIladl\1i~,jblc if it I\'a~ inrlu('('d hy ally pl'llnli,,'" OJ tilll'di, 

A typical indllcl'1l1cnt in\<alid.1tilig ,< ('llll!<· .. "'''ll i'i tl.,. 
proffcr of le'nil'!1(,\'. H('Cil1l<;t· lil(' t('l'lIlillOlo"v ;Illd 11l1dl'J
Iring cOllstitutioll:d SOUtCl's <\1(' til!' ~~tl\1\' f'~J: '\llilly Jl!t-;~, 
a~ for cocrced ("()nfcs~i\lIJ:i. tilt, iIlrlU(,(,lIlCllt I(,:,t fur ('011-

fessiom may be thought to extellcl tn ~,\tilly pleas <I~ \\'dl.~. 
)Il(h~d, bccall~(, a guilt)' ph'a is ib{'Jj a ('(llI\';clioll itltt! 

leave" the Cumt l10tlJillg to do but il[[I'0,e S('llt("ll e, whi!" 
a cOJlfe&~iOil is Jlll'lrl)' ('ddt'w'(' which llJU~t J", ('IlITtl!)',. 

ratl,d aile! lll;'(), be explained, J'ebuttr'd, m (olltl';tdict('d, 
sonle judges Illi!~ht apply illl ('\'('Ii .~llit'!C'1 standard to a 
guilty pk[( dIan (0 it cOllfes!,ioll:n 

III addition, the df'fellcJallt· ... filtll <Hllr/Jchllent ri"ht not 
to be C01l11J('lled 10 iJl(:rirlJin;tle himself co\'ers n~;t only 
testimollial sdf-illc I'iminatioJ] bllt eomrwl1cd judicial aeI', 
missions a~ \\'('11. In this context, the requil't'llwllt of \'01-

lllllariness b:~~pe:lLs the: ethical nnd political light of all 
nccmedto c1t'IJ1<llld that the sta te not force hill! to become 
the instrull1C'nt of hj~ own wldoillg. but be prepared 10 
prove his guilt lJ)' w-('allcc! objc('tive OJ' extrinsic evidence. 

It should be recognized irnll1ccliatt'ly that the terlJl "vol
untnry" is <til exceedingl), ambiguous tenn. This stems 
not olll}' from the dif1iCllltie5 i/wolwd in tr),ing to dis
COver a. p::tst state of mind but also frOill the [:lct that 
we do not ('\'el,1 have a clear idea of whal, if <In)" psy
chological Iael~ 0]' experience we are looking for. The 
choic(' to plead guilty rathrr than [ace the ~'ack is vol
untary ill the scm(' that the subject did have a choice, 
albc'it oetll'l'e11 unpleasant alternatives. The defendallt 
who decides to plead guilty and ~cek judicial mercy nlso 
makes 11 choice between what are to him two unpleasant 
nIlemati\'('s. l[ we call the first choice involulltary :lnd 
the second :'olullln.ry, :dl:lt we are I'r<111)' ~aying is that 
we arc com'lllced that 111 the first case n.hllost all persolls 
so confronted will choose t(l admit their guilt but that 
the defendaIlI'l. decision is h:1St'd OIl mol'(' personal alld 
subj('ctive far-tors ill the second imtance.~~ 
. ---~--- ... --~_ .. - .. '---

To apjJ1r thr c()llfcs~iofJ cases i n lllj~ way WOlIld I,:, 
to ignore Hlllll' \'ila] cJin('r(,}l(,(~s IJet\\'{,L'1I lbe t\\O bitu.l
tiolls. In thr firH place, l~\'('n at (,OPlmon law tlIt' ill" 

dUCcTIll'nt [('st was riddk·t! with :lrhilldlY ex('cptiollS Wi'll 
as upholding cOllfrssions illdu('ed br a PI'Olllhc )lot 111 
al'rest or prosecutr a relati\'(, of the c1ef('1ldall!. Sl'(,()lIdly. 
to the extent that it rests on COl1Cl'1'1l for Ow reliahility of 
the reSUlting confrssiOlls, the e:--tn'llll' sanctioll of exclusioll 
hC'speaJ:s l1li~tlu~t of the jur),'s ability to evaluate the eon. 
fession propC'l'ly in light of tlw illdUCt'lII('nU:' As \\'(~ han' 
suggested above, (11r accuracy of tllP gllilty plc'a p, ll!lt 
beyoncl effrctive judie'ial illCJuiry and evaluation. 

Also, the prtrticular indu('l'lllC'nts held illlprojll'l in till' 
rOCI ced confession Cilses USll~lJ)' npP('itl' ngain!>1 it bal'k 
ground of lengthy ilIterI'ugatioll and other pl'l''':-tll'e~ tn 
confess) factors not usually IlI'l,,~ellt when tire S<lllll' ill< 
clu('ement is olfl'I'C'd foJ' a guilt}' plea. And ill til!' ('011-
fcs~ion casC!s, the defendant 5lI(TlIllJllt'd 10 tile inducC!nll'll! 
without the aclvi('c of roulIs<'l. AllY valid S)'~tl.'IlI of 
plea negotiatiolls would preslIlIlably requirt' that (III' 

defendallt ha\'r coullsel [01' thi5 and otlH'J' rt'a~om.:'; 
Finall)" the COCIC('c! confcossion Cnse, IllU5t be \;l'\\t'\ I 
against the bac];grounc! of ~cnt'('y in the intel roga tin) • 

-. ' .... _" .... -----... ~ .... -----.---.. -~---.--.- -~--~ -0_ 
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n10tll :tTlll III(' l('CUITil1!~ ('(mflicl of 1('~liJllCJny bclwl'C'11 
polin' anrl d('fl'Il(l.mt~ (IV!'!' \,hl'llwI 11,01(' ~rriou~ "in
d\l(('llIl'lIl~" had IJ!clt onl'lnl. Ulld, I" ~\ll'h circlllll
\tan('('s, till' wry aillhi:'.llity ;~'ld f11':-;il,ilily of thr t(,11ll 
'\'Olllllt:tl illr<.'" Ill,vlt· it I ',I',}' for sk('ptkal courts to grab 
onto a C01W('lltcl illlhll'P!llI'l1t, allll·it a lJlinor OllC. and 
hold tlt11 Il.i~ indllll'!II' lit stalJllin~ by ih,lf Il'la\c'l"l,d 
IIIC' l'OI.fl""illl1 il\\'ohil!l'I' \'. Tht' ('(l(,1 n'el (,[)lJf':s~ioJl ca';l'~, 
(lIt'n, ;111' knd!y (,,,!.t";lliJl~~ with n'I'Cl"1 tl) pll'a h:tl
gaillillg which (IfCIll iii a wholly clifinl'Jlt cnllkxt, <11'
\pitp. t\H' :,imil..rity 1,1 til" I{';.;.t1 fonnll\a, 

Tho'lill}1 aliI< WIll" :,l UP,'!Il:wh i~ lll"l" cliffilull,l.lI!,;dy 
\)(,,:;111'," tIll' ('Ihi, al l'!ilil'ijJl,"' il PXjlll'.;.I'"' coftCll di\('lgr> 
fro1]) tL", 4!Cl'ur .. \cy ~',l .. ,l 01 the l IiL11;IL.l IJ":"Ts.~, \·;h'·l't~!s 
dll' 1,\"1' It'lld to (O'.\" I!;t' ill tIl" 5i:-;th a:IJ('ll<lm('nt Ji~'ht 
to l! id, 'Il'il", 1111' l'illhll'lll I,I'll' i\ ill jJ..rt (I) (h'tl'llllill" 
\It v,lt,ll I ,,,iJlt lit" \,1' ·,,'1 v,ltioll of lIlt' di:nil)' of all lllell 

l)I'io'" tilt' i'l<!l\ i·; ullde'l (t't I,y illlltl( ,'lIlt'lIls to ph"u], 
01 Wit;lt Lilld, of ill<i!lC!'lIJellt:, undl'll1lilll' this dignity. 
TIlf' n.,'l," :,I.,(f'!J,1 II~ of tll~' i'",';\l(' ill thi,; fOllll sll,'~,;e'>ts a~~,lin 
~f)ll}l' 1',,01 II fut' pI. l y, I,ut tIll' pnohl"!ll j,; I Cllllplicntrd hy 
tilt' ('''.'1"("('<1 (OllrC" ',inll PIC" ,'cI"IlI" di ,('W,'L'.J aboJ\'l~. But 
(lll!' 110[iOIH of di"!li!y ~"('lIl to ]l'll'tilv th;,t ~()JIll' room be 
1 .. £\ I" [h,' ddl'IHbl'\ til jlld~'l' a1ld act ilJll'lIip,t'lltly, 
k[lowil."k, an, I wilh I IIlIljll It'llt ]Jlof",,;ioilal nti\'ic(' in his 
OWl! ,,,II,illl'·lI',t. 

Alt!i"'I"h t!!I' ,j:':111 .llllf'lHit:U'llt ·~t1al',llll"('~ the righl 
II) tl i,ll, it i .. !lot to lit' ,,,.\llIlll·,] tl.;.t tl.(' cO!Jqitllti(lllal 
"III'IIJ(' "'<Jilin", OJ {'\','I! (·IJ\'i~i"n .. th;:t ell rt:lld;tlll~ will 
;1\ 1'.',1 Y" ,\\",Iil tllf'lIIwlvl';; pf tl,i·: ri!'.ht. fIldc,,'cl, as sur.
('I'-t".j ;,111,\,', tl.,· flill ,·;-,,'1 \ i"" (If Ihi' rif'hl 11\'-.111 dl'fenci
::nh Il.i!',!ll (,,,I'll tl.Will1 ~rl!lll' (If tht, !!u;,I'; (,( lltt, right to 
tl iaL Adjllrlic!\il);\ hy !ri.,ll11<lY 1)(' vil'wI'd llot as a prl'
f"!Ted (II" dl'" il!'u pl'll ('dllll hut latb.,\, a~ an available 
PI"; ",hI,,', Il~ :\\i,ilahi1i!\' t.) all d!.fI'!JCla .. ;~ ~land~ as a 
dll'd. ;"r,till~ t 1',lfVI'l'l1l1lC'1l1al ;llbilrill ilH'!,s ami a~ a c\('vin' 
fn! lali"l";) iit( tfilldil!,!~ ill (.I',{' of di,a~~n'{'Tlll'llt lWtW(,l'l1 
tl1t' g. '\ !'11lI1I1 11t and tl}l' d"f('nd,lIII. lkfc'nd;mt!; t1Wl1 
11111',1 Ill' illfc'llllf'd (If .Hld f'.in·n till' tnols nC'rl'S'i:w), for the 
llil';\lIil" :Ld c";"lli'I' (,f this I ir;ht. It b not necessary, 
110\\'1'\'1 r, II,,!! Ih,'), 1)(' l'IH'CHIl':Iff,t'cl to ('x('lci~e this right. 
Agi.,;\l. ("ldl f':ll.'~l,' cl"[I'lld,lllt\ own ~l'If-illtl'rl'~t will dl'
lel/uim' \dlvl!1l I (JI nllt 11(' ~1J(ltJld (,Xl'ITi,,' it. 

J II li:~lt t (,r th .. ,(, coll"idl!1 atiom, including the bt'I1Cfi ts 
10 botb 11ll" !>\',t"\ll and III defendanl:, thnt ('nil be ck'
ri\'ed f!OIll ,; (lllltroll,'(\ ,)'~t(,IJl of pk" negotiation" 
it would Ill,t Ill' (\c'sirahlt- to lay dOWIl a broad comtitu
tiollal clirllllJl fOI biddil\~ tltl' prarlke, Il wlluld be a 
Illbta1:e tll Jlur,\t \",llill It,,~.d, ('WIl cnmtitlltional, in~jghts 
til thr ,1IlilIl,ltl' ()f thl'ir Itl;dr. At,(,fllllllloclalioll of con
flirting intcH· ... I<o i .. 0\ 11l()!\' 'l'llsihle Inl1~tlil. 

V1. "'HERE DC) WE CO FRO;-..r HERE? 

To recapitulat(' for a l1l0Illl'nt, T have wgr,-rst('tl Ihal 
pka h;llt'ainil}\f M'!\l'S :,I'vl'I;11 ll~l'ful enels: It ('a~('s th(' 
nt1l1lil1i~t;~ati\'t· "h\lrdl'!l of CIO\\'t\('t\ CllIllt doc\;l'ts; it 
1)}('~t'IV('S Ill\' !lJ('nllitlgfllllll'~s of the trial pro('t'los for those 

:ll'H,!.aLi'lu itn·t4ti~ostiIlU' £\11' fUI1UChtly Cllr,l1,. tu! lltlt.r hi t..}jurlhntiun in 
Jult'llil.~ (~f'ltul1Ul"f., Y "U,.,. \ 'Idr r ,la .. "WI l ll1cl. A Pt'~\!jutlt('AliriU tl1\ ,.ghrltlil!lI 
",nlllil l'r Itd.1 1.111\< \1"'11, II, lil !t",d~tH-. f'fH.tll'ht. 

l' ~'''f''1 t.(-t VnlltJ .. \fl;ll"$ rs: Ir!. tal'll-"', l.:,Ii"'l.m. :!;'tl t\ !'U11i14 ~lt (S.n.N.V. 
1'1((,), 
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casps in which therr is re'al },a~iis fol' displLlc; it furnishcs 
dd!'miants n vt'!liclc 10 lIliti~,\te the s),slrm\ ltarshl1es~, 
w\:l'lh('r I hal harsh 1ll'55 sl(,IlIS from caJiolls i nflirtioll of 
(,xcl'~si\'e pUllishlllPlll or flOlll tlte occtlsionnl il1l'quitirs 
inhcl'L:nt ill a 5y~'tc'lI1 of b\\' b(lscd upon gl'lwr,t\ rules; 
<lnt! il" afl'oid~ tht· ddl'nsl~ SOI1W Jl<lrlicipation in and 
control OV('1' all unre\'i('w;thle proC't'ss that (often gives tlte 
nppf'arancI' of fiat aile! arl,itraritlt:5S, These are nol 
iu\ignificall I aC(,0111 plisllllll' 11 ts, 

But we h,l\'r ;1150 seen that the. system pays a price 
fOl' th('~~' accomp1i~hl1l{'nts, It hrarsa ri~k, the extcnt of 
whic'h i, 1I11\:Jl(lWl1, th:tl illll(lI'l'l)1 defend,mts lltay plead 
i~uilty; lll"~~()ti;lti(Jll becomes dilt'ctf'cl to the issue of "how 
many ):f':lr~ a plea is worth" rather than (0 allY IIlcaningf ul 
sl'll\('ncill:~ ~:c"al:;; factual informatioll rehting to the 
indi\'itillal c1I,'r:tctcristir!> [mel needs of the particular 
ddelJcialll arc often lleV('r de\'clopecl; nntl a scnse of 
j>t1I')lo;>1' 11"!'>1l1"'~ and lack of COil trol per\,;1 drs thr ('n tirc 
IJI'l\l'('SS. 1'hi-; is a high pricc. 

Statcm(,nt of these are,IS of concern 1'-uggcsts po~ible 
rcmcdies desigllcd to cllcourage the early c\cwlopll1cmt 
and availahility of facls concerning tht, offensc and the 
offender, the candid exchangt: of attitude" betwecn the 
parties, and pC'rhal's ('\'I'll the closer am) earlier illvolve
ment of thc: judge in the process, i.e" a 50rt of pre'plea 
conference. 

Kl'gotintion is not soldy a matter of h:tzaal' bargain
ill:~. It also involvC's Ille narrowing clown of arcas of 
dis:igrrcmrllt, the rccolllll1('ndation and exploration of 
alternative c()nrses of actioll, ant! the exchange of in. 
fOl'llntion, ickas, and in!-tiglils. Such a process could re
~ull in gr"atr\' cli~cb~lll'e of relevant inforll1ation than is 
prl'st'ntl), the ca~c. The scheduling of a. conf('r(,llcc prior 
to the rntry of a guilty plc:t. would l'liminatc some of the 
fat'tors cli~cuss('cl ah\l\'c which at presrnt disahle the 
judge flOm ('wlcisinr; a dl'greC' of control. And, it may 
be hopec\, tlH' participation of the judge might direct 
di~rt15"i(l11 along 1110re Illcaningfullines. 

Judicial participation is, of coursc, no panacea, 
Judge" too, may misdirect their attcntion to bargaining 
o\'c\' the number of cO\lnt~ and yC'ars, The earlier usc 
of prcsentcnce il1WSligations should also be cncourngecl. 
The judge might order such an investigation after the 
hparin~,~ in order to cOldll'ln the facts devcloped and rcp
resented llt the IW<1I·il1[;. Or, the prosecutor and defense 
coun~('1 migh t be authorilecl to request sllch an i!H'csti
gation b('fore the confe'rcnce to sen'c as a basis {or clis
r.u~sions. ~; 

Th(! suggestion of gleatrr judicial in\'olvC'l11cnt in the 
proct's~ IIndoubteclly raiSL~$ some frars.~R The principal 
objcctions relale to the risk that the defendant mny be 
pressured iflto pica ding gllilt y bccause of the impression 
that he wiJlnot Iwcive:t. fair trail if he rejects the judge's 
reCOllllI1l'nded disposilion,~\) But this causc for con
cern can be C'liminatcd b)' requiring that if the defend
ant rejL'ets the judge's proposal, the trial and sentence 
shall bl' IH'fon! a difl'erl'nt judg(', a particularly feasible 
solution in metropolitan l'()urts wherc Ihe bulk of plea 
bargaining tak('s place, Scheduling tlt(' trial bcf~)rc a 
difl"erent judge wClule! also eliminate any prejudice that 

~ St'" C.unmcnl, :\2 \', (III. I, ht\'. 167, lUO-U.l (J~(It); No\('. Guilly Plra 
Itllf~,tl·ninr. C(l':1rrvmjl~J by I',ou( IIIOrs /0 St(urr Cuilty P/Ct1J t 112 1.1. N. L. 
nt". CCIS. l:I)J IjJ (l9C,\). 

IlH 

Could of Ill'l wist' l't'~lllt r' I' IJ· I'" "lOIn tIe JU(J..,', j' 
,1 1OlIl{Pllll 'IIlrlll ll I" . , "I S re',l( Ill!' tIll' 1110 
I '. II 1J>,ll11IP In II ' "', I" -

l: 1,\Dull! 1)(' 'I 1111'"[,1 '1' I( 111()J 1:;( confcn')}c!' I'as;!'}, to all'\\'t'l' 1/11', , . . 
tl ' " ,I .f' 10 ( l'Il\, tI '1 . 

11 jlIOl'C';' ()f 1l('''otl'~('II) : II JllC gc' allV wIt' ill 
I' " "' q lIl'stlOIl ttl'll tl I 
)\1, lllll,(\, 1lIIlIl '1'1"1. l' 1 lOse 11;11 l ' !'l'I'('II, ' 
I I . '. (' \ll~' "l'sl('( I I 'f I' ' I; 

I Ie aw Ih;II d\f"~ 11('1 I '1"" I' 1,111 t \('1<' IS ('It.'Ij( ( r I " ,. Il~ 111rtll'Ill' ,I' '. 
h su "'("I'I,lt'Ilt )'(,\,!'I'\\' S " .II Y 'l!ln' hIS ))OI\'l'[' 

,"I'lll~ at . " . not Clllllt'[JlIJhl('(1 tl t I JlI~~1 III llldll,tll\'V ], I', 
. . " . l'll' It, I' J I II ". ',\ , 

OJ', It l'i Sell\l'nrillOf J[ 'tl 1(' I'),',:\(hl\ (.!' ('1": 
• • ' 1<1 HIt I ,[. r . I" 

CJlIlrt'd lor all ("lSI'S or j. (on l'n'l1u: II'c1ule! Il(' ll' 
I ,'I' Ill' In'l' , • , • ..,', 

a )0\'(' lltat adJ'll<lil"tlt'cll' l. (01 ('('ct 111 OUI' ~Il "'1' ' t' • 1 IS Itol '11 ' ,,;. 'I;' 

illilialhl', j\a~I;I';' Illl',"l'l! (t1!( maril)' t'illhl ilt Ihc jud!r(,': 
(' , ' (Poll Il'S would c" II 1 ., . nu' ~1~:lI,lll)' afll'r tllf" I .. ', '" .1 SIll' I a ('0111(,1'-
caSl'5 III whicJI el f ,> I.I\!. Ir,l('hl'd a!'rl'ellll'1l1 ill 

I.\'e ltllllt. tIl(' \lllilli ic 'III' tl • \\.ly~ a ~I'.t:\'h f'll' (01" 
dlf,)Jo;;ilioll, alld Oil;' :'l:\I' 1 h[' lllore \',did with r('S)ll'" , 
I I ", I I Or HI' . J' I ' " C In'Cln nol ,',0 1IItl('!I' tl l.llllll'; U Ill"', Illl'" , 

, l' l'n~l' ('111111, 'I I I' . 
:tgrl'C'd lljJ(ll1;J. cli;;p(l"iliUII nu Itl .'lllC t II' l>)'()~l'C'Jlor an' 
1IIg' (ltl~ jurJ.rl' tn I'C\'I'l'I'" ('I . all ll, ~al1 Clll!l(' hOllI :t1lu\\'-

I " I() \(' I'l',ul I ' , ( C,l'ISlllll lll;ll:ill::", ' as (0 tit .. pI (l,'I". 

Tl
l,!:(' ;.llIS\\ PJ, to Ill!' aho\'(' ( lle~!illl " , 

I ··, , H'll" tiN' " J' P l'.[ JS ('Illt-rni SU'I.,' ' ISlon ldor\' Illl' !4ui!t\. 
• ., ' ., \ I ,t I e\'ll'1I' Ill'I)' ' • . I' . J 
~OIlSlt'('latlnl) lIlatters lint . 1 i :-;r In' (:) ll'lllg 11]> JOI 

\( .. <11(' pl"lJl,I"IIl'ltic I' 'II 11 I ,til [,J) [tOtll 1'1, 
Il' ,t' , . ,111 t H' '11' ..' . . 

~ ](11" ~\'I'lll to I), l' '". ,lsIIOU, 101' 111'\1 " 

Igllnlnl II}' tht' j':1rti('s ""I 1\ ()I~ ~ olh.c·I'Wl'(' 1/:1\"1: Ill'I'1l 
st·t tl' . , I\Olst till' 1'1 I '11 ' . '!:11> Illf :tgll'l'lT!f'/It. . .. , I (Ii: l ' \\'1 rllh: '1'1_ 

'\J I I, \'011 I ("ll'/ I . 
, ]('11 tit' I',II tl'(" ""1(' '. (II ("I' '11llII',11 I'; I J 1 "" (' Oil 'l I . • , , ' 

S lUll \ "" (lft l!IJPJ'(lI:~'d ( 111 . ", {, 1':pIl~ltl(JI1, til,' (·lllp;' .. 

(~Jl' j>lU!',llil'll ~"n'i(.(' \ 't'l ) J,ll IIIlHiJll«, 1.11.",.1\, tllI l • 

nil CUIIIIO!. \i'h('l'l" tll,l, '. \lJll1,;' )'11,,1(1')' 1l1'".I"IU',' uf il', 1"""1' 1 ,~, (J \\l.lCH llCl\~ 1.., di~ltf"J('t' "\ 
be hl'ld if the p.u til"~ Ih;'!I:' i' )}H Ill, ,< (Onf, 1('1)('(, mil,!lt 
:'all' :t tll':.irc fut' it J " I L .«)ulcJ Ill' tl~c[1I1 and il;,li. 

Ill' "\"1'1 II ,t I( I' (1"'1'" "·111· ... 1' ' ' " , " ,I a 1 ,', Jii'dl'11 l " • ,"," , '''' I,,,,, I' ,II ." [ " r ' ,., 01111 a[ (ito[, I..' . 'I' , ' 

I· " . n ~Ull 1liSIu fl' 
III L' Il IlIIl': tIl!' 1'1.'1£:\,<llll I' \ ... ' I'J' , II t:~, .It' Jucl,~l"~ 1 ole' 
('11 'I s' . I l~ J!> I {'Iv If} I j «(. ,lIll'l' ~'{)uIlC('1 (II' , " 'l' ~lJIIJ('\\' J,lt Il'~s-

IUlll) .01' ;P'l'llrlll'llt ~1111 . J' lll( "lit S ClJ,lz,'1l ('" 
1 · " ,,( I'll 1'1 'I' . I ' • I ' apl·;!IS(·lItl'l'I'd. f \(l"\llIlllll'.iud;',\'I"'f,,," 

, l' "' .. "ll',' (HId I .. 
(Ol!I1SL' , IS Jikl'!y to aclell . ': 'lJ' l' J, OJ' al pasl ciefrml' 
of thl~ cli~l'o"itjoll hl' I', sll ;":1 (I(S' [ac[ .. he ('<Itl ill [,1\ 01 Vll '1 IP' 1 . . • ,'{'KIIl" lid· I . 
a \ CI)' n\t! ;tell'''l elL'\' 1)1 ( I"~" 1 ,I 1('ann', can I)l' 

I . , . , ~', l{ CC't 1I1'r, J I ' . .. . 
a( \ (h,lI Y prou·l'ciill.r II ' . 1"" (Jr, 100, ~l~ 11J ,mv 

• "J {OLe: OF 1 )FJ"1?"SI' 
J ,,\, " CC}(lNSEL 

all)' lIt'\\' fal ts cOlllls':I' II .J:lL ~,e ~IJOlI1d Ol' alert 10 elidt 
. I . .1 lila, ,1[1\1' JPllO 'I 

plO mtuJ)) (Jlfice [:l( ilil' ,,'f " ., . If l.' to ))Jake lis!' of 
It is 1ila'h' llJ It lh(' 1 ('v 1 " 

IlcWlli.lll'd I;L',t, \\ ouJd 'J/, II ':r~Il'lJ>'l!,t ill :tll)' ~l'bl'lll(' ,.1 
ear1H:1' tkll d"fr 11S1' C'(llll l l(tl l.ll~I' t OUIl~('l. I HI"l'!,.,t ' II tit, OJ lI1\·('~tl"· t 'f I 

LJ as \'N lJ"l'lI c.tll' I ' ."! III)} I tIL'" In \'(' , " ' . ".( t1P'lIl to 01 ' . J ' 
:I\lllllts fill' (''''p1ul.llinli I ,Jf.ll lip po:,"lbie JlC'\\, 

- I . b\' I Ill' II I ." '" 
OJ t IC'II rolt' iu ]('11\'(>'el:I' ' l.1.:, 1.1 ,l' a ll,IIlll\\, l'j"I' 

l!lln (hc! {.bf' 1 k 1111\' 'I ,Ult ~(l. 011('[' addilional illsi'>]lh 
I' .' ,l(' ~1JfJl(,Il'1 tl ' . " 
lIS 1))l'~tJi-\" to thl' SUJ;J) 11.t fl.} pl'IStl~ld('d 10 btiIl!' S 'J I 'I 0 ('111' of tl . ',. ' 

b "( . I' 1 ' Ill" 1111'11' 'I' lS IIHlllI 11l;HlI.lil1l'1l1t" :' {Il'll[': (I' do tJ!<.;, 
do (Ill'il'l'qu;d Ll>.t 'lfll'l'C"l) '"tfJ ,loCI' 11 1 l' .Ill dCCjIl:U t1 dlld; 
as "jj:~bt" a 1l1'111' ~o (llI"\lICfl!ll: 10 IlhLliu [It I' tIll' ll,( I ' 

,U( I a C l'\'l'lllJ'llllC'nt rU'111 f I I, parlll'S \'!('\IS 
I . 'l 1I r( 1"1' t' ' , 

pi 0 ),111011 a~ a !>l'ntellCI'II" . II '. llCllllragc II\(' me of 
J' '" Jl'l"'l )It· II 'I' ., "~\'Y(:j' ;'. roll' <t'. COllllsl'llll' .' ., .. H' Illlp \C,llio))s (.f ,I 

TI ' ., ,I ('111:111\'('. 1 IllS IS lltll till' I' 011\ IgI](J!\'d. 
'. H l~']f' jlllllJ/('lll Sf'Clllo; 10 1,(, 'j . 

ll( lpal~ III ~H('h a J>IO('(';s \\:tl \\ ('(hl'l )lId.(~ts call par
c.l1(()r~,"" \\'JI,.t will hn ) ),' :()ut l{'('~)lIl111,~: qUdSi'JllCoSl'-
~l!C to <li-vtlle," tl " III (n. lf, 1l{J(I\'II1!<;talldill" hi I, 

all . ' p ,\((' 10 ('xl)101 I 
.cl'IlJg thlt Illufc:-;,illlJ'd .JJ:' "l H' jHI'sihilili(,s ,,/ 

pn '(v t ' St -1II);J" I' 1'1 I . . .. u SlI> i'I'.,l.:lt h"l!-.( tilnt " ". 'I 11 IS OlJ>jlW. 
as a 10It' is IWll! IouI"I'1 j' .• 'tllI1J~ P;lIlh'IIl,tlly tilJj"h Ill,,, 
st' f " 1 01 H' "I\\\, . ," " It (,ISl'.tlC'Jud""(}.,, .. ~ ~C(-

cu(m S \'It'\'· 'ts t() \ J ('. ",l d,,1 Cl ~ WHh (hv 1)IC)'l' :Iges 0 the (01,11 Clilllin'd) , . "I atl!lol\' 'til.] lll"II' 
glVl'll (0 t1It' natl)I" (If II : t J 1t1'(·('.;:; tholt JH'\\" tllollcr11( )" f' ~ 1.1 ro l' 1 . I ' , , } • " . , I In I'; 'Ill' l' " . -

I lC ca~(';' Call tlt'[elhl' t )' .t lP,.OplIa(1' dl."Pll~iti()1l of 
C' . . ,C IIIlSC'I lIl'll!1 {,' 1 . . 

lICC', 0]' 1l111'hl ~('I"" J' [' ,tlll t IClr lI1th'l)('!ICI-
.. ' l.v ,1\\')'['1, l't'! II 1 

Sure ll! po alOl1rr \1'I't11 II ·'1 lelll~(' \·('s lIlJd,,1' l)l'I's 
( . ' " H' J'lt',' ] "lt1 d ," all(ln [or u('ilw ob,ll'u('li :, ":~' J (5 lCT t'l'l'lop [J ll'jJU-
for [utUI!' cJicI';ts') '\'J \ C dIll d.lIllag" (hpi]' pn~itiol1 
II' ' " .. ' I . ' , ll'1l ~llllH'\\'Jnt "1 '. C Il 1<\l~('C a!!<11l15t til" c'ol' I 1'.1 ,S111l1 <II' obJc('tlom 
ofT' . . 1 " , ., <I.' IS,llllel l of I l' I I(CS, t 1t:,· \\'rn' It'J·,,(.t cJ \ l' I pu ) It' (('[cndcI' , ~ e. 1 1]( I tIl I I . Sill C's to CUO]1(,llltl' \11'tll tl . I' !i IOU ( It· Iloted J)I'('5-
I '1 ICJuc'rl'u~l'll . " 1l'a\'l y UP{I/1 t!ll' proseculor t ',' ,Id Y \\,l'I,t:h [ill' more 
thotluht 11('Cl''''II')' ( . I 1l.111 UP°l] tl1l' dcfc'11"C J f 
f .. .,," , 1l1l' Illl" l' . " . 
('rellce he held OJll',. 'It tl 1,,[1 l('Cj~111 c' that such a COII-

, 1(' ( C' t:/1\(,'5 " . 
l\1oreo\'l'r the' 'I'\'~I'I'I '1' [' 111I(lilll\·(·. . I ' ••• .t JI Ity 0 'I ' .. '1 f Ing ~ loult! jll'o\'ide ~(I(I I . llt:OI( (J lllr lll'lll'C'ec'. 

. I II u ('( protpcli( ,\'J'I' ' JlI 0 l.l , Y 1)1: difliclIit 10 co I' I I m. 11 l' 11 would 
that would follnw upon .Il 10 I 1(' It'~s [onnn1 ClJllfc')'('llce 
till' 1IIU\'{, fornlal Hekt'l" d~~: ('l('IlH'~ll U('ll\('('11 thl' parlics 
til I' ~al\ Iranll" II, t I J .. JOIl C l~a!~n'('l!lL'lJt could • 1 I .-. 1.1 WOU (I follow 
1'l'Cord." aile .~ loult! uv (,Iltilel), "Oll tht' 

EI't'Il ill the U('st of \·o·J I, ' 
\,(jh-L'~ WJlW ni\ (' "11(1 l'IJ\ 1,( S, hOlI ('\'£:1', J)('gotbtioll ill-
( 'I ".. ,.t' SOlnt' co . ' anw; I (he illlHne of tl ' 1 ' " ' mplOlllbl'. 'Voulcl it 
I '· '"' II ,11\ aml of tI " I lUll III a PI'OI'l'dul'e II "t' 1 IL JU( gl' to COlI('C'rn , I.. 1l]\'O \'('S " . ,,-- - "-,- ,- " . dHIlIJl'OJIlISl'? Il' , ""----._- '"."' , '. IS IlO 

:.0 Sl'C, f'.r, •• (,'lIi/t·t! Stuff-'J ,'. Taft(j" .... ~-..... ~ 
, .11 l, ~UIII'. S(.t) (,".!l.N.Y. Iq6:1) , 

lI11CtIOIJ (0 SU" 'c"l [ ). I" S It n M) IIIf' 11\\'\('1" 
a\,ailabi1ily o[ c\:;'r'C'('ll'(Cll .11J~ Je 1~'llt hi.) Ill'cd (If "~1!!' till: 
I . f' 11,1 (\'I'ln" J' I • 
~ Jl ll~ dllty to ll)(, c1il'llt lo !" S 1\' 1.1l' I Ill:!)' aid hilll.' 

hlll lself IJrt\C'1 (0 '\(1\' J' ,,( ( tIll' C'llt'l1l 10 1I1J(1{'1 st 111(/ 
I " '1'1' lUll tl 't I ' alit techniqu(·s avai1abJe te, J' , 1,1 t I('J'(: ,lIl' PI'Il(ctlllll', 

many cast's I' SlJould lJe '\el .'. .Il
j 
~Ot' ~.llch 11lll<'j1lil !>Iucl\' ill 

11l('nt of ~llch infeIJ'llla(io') ~JS~ lll~ ('fhl'llt thaltllC' dl'\'('[P1" 
recliona11Jrograill 'lll' I 'I~I( It. 1(' lll'lmrlatioll CI[ a (01'-

I ,'lnO\'Clll 1 
tIL' ) ('ar less ill J'ail I lis Clllg-ll'llil ilJl('!('~1 thaI' 
b " 1C call 11l'olnbl f . al ga III lJJg ? ' )' gC't 1'0111 hanl 

. :l'his is lIot to SI1~g('lit of ( ., 
CISIOI! as to wltiell ~';)lIl ,', OlllSl, t.!tal,tllC' ultilll.tt t' d('-
J), . " Sl to jlllrSlH' l'i to I I J l C'ISIO!IS III issll(,~ o[ "I' ll' til' :lwyl'r\ 

l I Slle I 1Il0lIH'lJ l' I III liS lim er Olll' ~}'st " ,\Ile (,O!l~\'eJIl('n( I' 
[ I ' . CIlI n'IJI"lll II! 'I 1 

C'11( ant. 31 The qllt',\' ' ", l Ic' I,mds of Ih(, th,. 
t I 1011 IS \,'la'(iter il ' 
n. t'xp orc the.<;e is'lIc's \"I'tl' I '. 1~ C(]l!Jl',l'!'~ dlll\ 
I ' l' . I I h clll'J) l'\ 1 1 . ac \'ISe liS cJ;('!lt whicl 'I • III pCI IiIp'; C'\'('ll 

to [ollow, I ('OllIS(' t H' la\\'yer llti!lL~ II(> Olll'l1r 

T r" .. 
~I1lP l('It III the foregoing is tl " ' 

$('1 havC' a lhol'llw!h ll/;c]{'I"t' ' I,ll !t'Cjllll'('lnt'llt IIt;ll C'Ollll-
"I . . , " ~ ,Ill( IllJ' e,f COl' t' I 1 ,Ille jlr<lctlC('S tlll'I'I'" , " I ('C' IOlla (\('oril', 
I MICC(',SI', 'Ill I r '1 

(II' t,"Hlt"r:.tillJdill" of I ". 'I C ,U lII!'S, Iw tl',lilH'd ill 
.. ~ "HUllan Jl'hadol' St) tl· ( 1 ' -", , 1.1 It' lila) 

'1 CJ I' H " " "" 
• ~rOOlll1'l \'. )"'ti-. ,"m, l'.~. 1,7 U (J 9iltl). 
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idc:ntlfy the sourn'" of hi$ clirnt's c1iffirllltil'sj and be fn
wilinl' with tlH' puhlic and pri\'all' a/("lIcks tn \l'hiell Ihe' 
di('llt llla\' hr. )C'f('! n'el for mon' jlr(lf\·s~;jC1t1al w;sist.lIlr(', 
~n('h pr(lf~"~i(,tI;l1 'J:ilb a((' \'it:tl to thc law)'!'!' l'\'ell today, 
\\ IWlJ Lt' Jilil)'~; a 1l1!Jfl' Ihrtit(,d 10k, Yet it is Ill!' ran' 
crill1inal ];1\\">,l'I' whn h.I'. any H'.I! ,'~I"I~P o( the: ('OITI't'tionn 1 
Ol'jl{'('t., ('If lh,. I ri III itw I pr(l('('~~' Thi~ ;.hollid IH~ ,\II area 
(.f (nIW('1 n to tl", 1>,\1' .llId th.' law 5cbt)()l~.in t\i(' t:'aininr
(1{ [utlln' bWyt'1 ,,c.:: 

III a \l'l y :-i''1I;/;, dill !il'liSl" the pr(Jbh::Jl~; in','ol\'cd in 
(he pbl Lal~;ail!i,.~~ pJO,L'S, I.'fi~·ct IJw coule'xt ill \vhich 
it ali;!'" tli" llldadl'J' !-('IH('IH tin prOC('loS, TJIC' ails(,llre 
{If "[.-;~.11 ~til!IC1.11rl, to gm'C'lJl Ihl' r:-.ell'b(' of individual. 
i,:.<1 corw( lioll," , . IJclth plnn'lItIl <11 nnt! slIl)staulin', \ Ill' 
~llbjl'(.th'j·'111 ami nnn,\,ip\\ability or 1ll0st ~~'t1(L'nring dt'
ci',iC1l1~. alit! til!' failLlll' (0 arLit-lIbt(, goals beyund tl.c'most 
1',('ncralltud ulllJl'Jpflll an' lIot only a~tribllt!,~ of pk.\ I>al'
~',(ilJilJg hilt :lIl' l'm!Pmk to tlll' I'l\lill: pr'IHJ-('oIT('ctioll::d 
1'11I,C'';5. It j.. pr('d';r:ly lwc<ltlH' ()f Ihis ambiguity in Iltr 
\c.I;.1 1'1l1(('SS lhitt it kl1<l~ iV .. t'lf to tIll' killd of manipula
tioll d{'~crj\)l'd abllve, 

Tlw ullitll:llr' :Ilh\\'l'IS to the }lr0bl{'ln~ outlined in this 
papt'l' r:1I11l0l ('I.IlIf' f! Olll a llll't'l' til1kl'rin~~ with the prtw
(.~, of 11i'!~()tiatiol\<' but must bl' ~()\lgltt in iIllJH'O\'('lm'nt 

;.: (./. tI'''' vl"I'n'oti nI!\ d 1'",(" !II', NtH'ollHlII, r,.ndio,n 0/ tlie ['-ot'et'. I'I<'s('culor. 
COUll ,: OtJ.trr ndf'!a~' (HI,Pled, Ji.dct in ,4iII;,t~ J14t'c'lIi!r J{l,~li(rt 13 jl"'. C'r_ JIIIGI:S 

1. t~, )1.).! tll"j'--'"). 
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of tlw totnl pror('s~. One lin" of inquiry ('Otlld be di
rerl('c\ toward tlw clev('loptllen\. (If st:ll1dal'ds which could 
SCI\'P as frames of I'('[C1'('II(,1' for individual cases. 1\ fore 
pn'( i,c faclfillding lt1i~~ltt he anotlwl' [lppl'o<lch. Acljucli
~'ation i~, of courf,(', a form of faclfimlin~ dirccted to 
cOIT('ctionnl dl'ci5ion mal:ing, but the definilional rlellll'nlS 
of a gi\'(,11 crimc \'!'IJI'c'sl'l1l the 1l1inilllnlly n'lc,,[ll\t facts. 
They an~ in a sense juJi,dictimwl facts d('5igned at best 
men.ly (0 illclicatr gl'Jlf'rally that til(' case is appropriate 
to Ihe correctional jll'oc('ss. J3ut they do not carry \I~ 
vely hI' alon!!: that process. A listing of facts deel1lcd 
I'e!l,\,ant to the drl('l'llIinatioll of an appropriatc scnlCIlCl' 
for various ('rilllC". ~( would provide. an agenda or I'd('\'

ence points for argtlllH'llt nne! decisioll, ami wouid pro
\.itln a basis for review, Such a. listing might ~el'\'e as It 

SOl'\. of checklist in Ilegotiated p\ras to clirert the negotia
tioll,; alollg Illore dL'~irccllil1cs. 

At th(' S:lmr timp attention lllust be given to the dC\,l'l
ol'tlIl'nt of new tYj>l!5 of correctional programs so that 
c1cf('ndant and his cOIlJlsd wight. tltrllls('kes becolllc ill
tel'er.trd in seeking ('orJ'('ctioJ1 of th(' dckndant's prob
lenls )'rtthcl' than Hlcn'ly gelling as light a. senlt'ncc as 
posr.ilJle. Explor:d ion of these sugq(,!>tiolls is, of COllI'S", 

In.yond the 5cope of this papC'r. But it i~ imporlant to 
strcss thc poinl at which the lwo groups meet and to 
suggesl (he broa(lt~1' context in ",hiell solutions mll~l he 
sough t. 
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