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Foreword 

This revealing study on how the bail system operated in the District of Columbia 
courts in 1974 carries the baggage of history. In 1963, the District of Columbia 
hosted one of the country's first experiments with pretrial release on recognizance 
(ROR). In 1964, Robert Kennedy, then Attorney General, convened here the first 
national Conference on Bail and Criminal Justice to explore the inequities of the 
money-oriented bail bond system and to launch a national bail reform movement 
designed to ensure that. poverty did not remain the deciding factor as to whether a 
defendant stayed on the streets or in jail pending trial. In 1970, the District of 
Columbia courts became the experimental forum for the first preventive detention 
law in the nation, expressly permitting denial of bail based on the nature of the 
crime, past record, and predictions of future crime. 

The results of those brave and ambitious ventures at:e inconclusively humbling. 
The percentage of accused felons and serious misdemeanants released on their 
own recognizance or to a third-party custodian has risen from vhtually 0 percent 
to 62 percent of accused felons and 80 percent of accused misdemeanants. One
half of bail bondsmen operating in 1966 have gone out of business; less than 
one-fourth of serious crime defendants are required to post a surety bond nowa
days. PrevenHve detention-used once in the 12-month study period, which cov
ered 11 ,000 felonies and serious misdemeanors- "has borne out neither the 
hopes of its advocates nor the fears of its opponents." 

We relearn from the study some old facts-seriousness of the charge and prior 
record are the strongest determinants of whether financial bail will be imposed; 50 
percent of accused adult felons are young (18-25) and unemployed; those who are 
allowed to pay a 10 percent cash deposit on their bond get Out of jail easier than 
those forced to go to a bondsman. The rate of bail-jumping is relatively low-11 
percent of felony defendants fail to appear, but only 4 percent willfully fail to 
appear. 

But we also learn some new and troubling facts. Defendants accused of serious 
crimes have a better chance of being paroled in third-party custody than less 
serious accuseds because the predominant private custodian organization in the 
District consciously pursues a policy of handling serious crimes and serious crimi
nals. The likelihood of conviction plays little or no part in setting conditions of 
release; the current occupancy rate of the D.C. Jail pla~s a significant role. More 
experienced judges tend toward more frequent imposition of financial conditions. 
Failure to appear seems unrelated to the charge or to community residence, but it 
is related to the fact of unemployment and drug use; those under third-party 
custodianship have a high rate of nonappearance. There is too little correlation 
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between the factors that indicate future misconduct while on release and those 
considered in setting money bail. 

Thus, in little over a decade we appear to have made substantial strides in 
changing the predominant mode of pretrial release from financial to nonfinancial 
conditions, resulting in 72 percent of accused felons and misdemeanants going free 
at arraignment to await trial. The jump rate is probably tolerable. We are left, 
however, with a rate of recurring crime committed during pretrial release that is 
probably intolerable from most citizens' point of view (13 percent of released 
felony defendants and 7 percent of released misdemeanor defendants). The money 
bond defendants are twice as likely to be rearrested as the ROR defendants; still, 
only 50 percent of all pretrial rearrests result in conviction. We have tried preven
tive detention and it apparently does not work; the authors of the study suggest 
further research to see whether speedier trials and shorter pretrial periods may 
reduce the problem. 

The value of research like this is that it shows us where we have been and why 
winning the first battle is not enough. Limiting the role of the once powerful bail 
bondsman, dramatically increasing the use of release on nonfinancial 
conditions-these goals have been reached. Civil libertarians appear to have won 
in the courts and in the prosecutor's office the battle of preventive detention that 
they lost in Congress. But still, the pretrial release system pictured here leaves 
much to be desired; it seems vaguely irrational and persistently oblivious to what 
little we do know about who appears and who does not, who commits crimes on 
bail and who does not. 

It points to a phase two of bail reform: bail-setting guidelines, akin to those 
suggested in the sentencing field, based on experience but capable of indi
vidualized deviations for cause; speedier trials; more emphasis on diversified 
third-party custodians. 

This study of bail in the District of Columbia-some 15 years after serious 
reform efforts began-shows us critical problems yet unsolved. Good research 
can provoke us to new action; this does the job uncomfortably well. 

Patricia M. Wald 
Assistant Attorney General 
Legislative Affairs 
U.S. Department of Justice 
December 1978 



Preface 

The system is judged not by the occasional dramatic case, 
but by its normal, humdrum operations. In order to ascertain 
how law functions as a daily instrument of the city's life, a 
quantitative basis for judgment is essential. 

Criminal Justice in Clevebnd, 
Roscoe Pound and Felix Frankfurter, eds. 

Pound and Frankfurter's observation of a half century ago is equally applicable 
today. Having traced by hand what was happening to some 5,000 felony cases in 
the Cleveland cour't7:, they found evidence that the real workings of the courts 
were often quite diLferent from the picture that emerged from media coverage of 
the "occasional dramatic case." The study revealed, for example, that most 
felony arrests were being dropped without trial, plea, or plea bargain; that a 
serious problem of habitual, serious offenders was receiving insufficient attention; 
and that bail and sentencing practices were badly in need of reform. 

This series of reports traces what happened to felony and serious mis
demeanor cases in the District of Columbia Superior Court in the 1970s, based on 
an analysis of computerized data. Although the data base is both larger (over 
100,000 cases) and richer (about 170 facts about each case), the analyses reach 
conclusions strikingly reminiscent of those made by Pound and Frankfurter, and 
now largely forgotten. We are relearning the lessons of high case mortality, the 
habitual or career criminal, and bail and sentencing inequities. 

The source of the data used in this series of research reports is a computer
based case management information system known as PROMIS (Prosecutor's 
Management Information System). Because it is an ongoing system, PROMIS 
provides, on a continuing basis, the kind of quantitative assessment of court 
operations that heretofore could only be produced on an ad hoc research basis. 

The area encompassed by the PROMIS data-the area between the police 
station and the prison-has long been an area of information blackout in the 
United States. This data void about the prosecution and court arena, which some 
observers regard as the criminal justice system's nerve center, has meant that 
courthouse folklore and the atypical, but easy-to-remember, case have formed 
much of the basis for criminal justice policymaking. 

Funded by the Law Enforcement Assistance Administration, the PROMIS Re
search Project is demonstrating how automated case management information 
systems serving prosecution and court agencies can be tapped to provide timely 
information by which criminal justice policymakers can evaluate the impact of 
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their decisions. The significance of this demonstration is by no means restricted to 
the District of Columbia. Other jurisdictions can benefit from the types of 
insights-and the research methodologies employed to obtain them-described 
in the reports of the PROMIS Research Project. 

There are 17 publications in the series, of which this is Number 16. A notewor
thy feature of this series is that it is based primarily on data from a prosecution 
agency. For those accustomed to hearing the criminal justice system described as 
consisting, like ancient Gaul, of three parts-police, courts, and corrections-the 
fact that most of the operations of the system can be assessed using data from an 
agency usually omitted from the system's description may come as a surprise. We 
are aware of the dangers of drawing certain inferences from such data; we have 
also come to appreciate their richness for research purposes. 

Obviously, research is not a panacea. Much knowledge about crime must await 
better understanding of social behavior. And research will never provide the final 
answers to many of the vexing questions about crime. But, as the President's 
Commission on Law Enforcement and Administration of Justice observed in 1967: 
" ... when research cannot, in itself, provide final answers, it can provide data 
crucial to making informed policy judgements." (The Challenge of Crime in a 
Free Society: 273.) Such is the purpose of the PROMIS Research Project. 

William A. Hamilton 
President 
Institute for Law and 

Social Research 
Washington, D.C. 
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1 

Introduction 

A decade has passed since Herbert Packer articulated the Crime Control and 
Due Process Models of American criminal justice. In his words, 

the value system that underlies the Crime Control Model is based on the proposition 
that the repression of criminal conduct is by far the most important function to be 
performed by the criminal [justice] process. 

In contrast, the Due Process Model, according to Packer, views 
the combination of stigma and loss of liberty that is embodied in the end result of the 
criminal [justice] process [as] the heaviest deprivation that government can inflict on 
an individual. 

Under the Due Process Model, the end result-punishment-ought not to occur 
"as long as there is an allegation offactual error that has not received an adjudica
tive hearing in a fact-finding context. "1 

The clash between the Crime Control and Due Process Models is perhaps more 
apparent in the pretrial release decision than at any other point in the criminal 
justice process. A New York poll, for example, revealed that 92 percent of all 
New Yorkers "would want a judge to set bail amounts based on how dangerous 
the judge feels the accused may be, on how likely he or she would be to commit 
other crimes during the time the accused is released on bail" -in other words, 
invoke loss of liberty before any adjudicative fact-finding, with the objective of 
crime control,2 

By contrast, in a 1975 poll ofpubIic officials-judges, county executives, public 
defenders, district attorneys, police chiefs, and sheriffs-crime control ranked 
eighth on a list of 16 possible priority goals for pretrial release programs. The three 
goals deemed most important by this group-ensurin~~ that released defendants 
appear for trial, lessening economic discrimination, and minimizing the time be
tween arrest and release-are clearly consistent with the Due Process Model,3 

The tension between crime control ancf due process has made pretrial release a 
subject of debate and legislation in the District of Columbia for over a dozen 
years. Unfortunately, the course of this activity has been directed more by opin
ions than by facts. Advocates of due process have decried money bail as "dis
crimination based on economic status," without documenting its extent;4 this 
view was formally embodied in the Federal Bail Reform Act of 1966. Crime 
control advocates have cited celebrated cases involving persons awaiting trial in 
arguing for pretrial detention of dangerous defendants, without demonstrating an 
ability to identify dangerous defendants in advance of release;s their view was 
embodied in the Crime Control Act of 1970. 
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Because pretrial release practices have preoccupied criminal justice reform 
efforts in the District of Columbia as in few other jurisdictions, the nation's capital 
is a particularly appropriate setting for an empirical analysis of pretrial release. 
Moreover, a suitable data base for this study already existed, having been cap
tured during 1974 by PROMIS, a case management information system operating 
in the U.S. Attorney's Office for the District of Columbia. The remainder of this 
chapter discusses the evolution of the bail system, the pretrial release options 
available in the District, and the issues to be addressed in this study. Chapter 2 
presents statistics and tabulations describing the operation of the District's pre
trial release system. Chapter 3 summarizes a multivariate behavioral analysis, 
reported in detail in the appendix, of the factors that predict what release condi
tions are imposed, which defendants actually obtain release, and which released 
defendants commit pretrial crimes or fail to appear for trial. Chapter 4 reviews the 
highlights and implications of the study. 

ORIGIN AND EVOLUTION OF BAIL 

Bail as a procedure for dealing with the pretrial freedom of defendants has been 
noted by historians to have existed informally in England during the first thousand 
years A.D., but it achieved its statutory birth in 1275, as part of the Statute of 
Westminister 1. 6 Throughout its history, bail has been legally defined as a proce
dure for ensuring that an individual accused of a crime will appear for his trial. 

Traditionally, bail involved economic sanctions to discourage individuals from 
fleeing the jurisdiction rather than face adjudication and possible conviction. The 
judiciary was given the responsibility for implementing the various bail statutes 
and for determining the defendant's pretrial status. Judges have usually been 
aided by statutory guidelines and the arguments of the prosecution and defense, as 
well as their own inclinations, in arriving at a bail decision. Among the criteria 
commonly employed are the seriousness of the charge and the defendant's past 
criminal record, socioeconomic background, and previous pretrial behavior. 

Within the United States, the judiciary has had to turn to state statutes for 
guidance in setting permissible bonds in criminal cases. The only constitutional 
mention of bail occurs in the Eighth Amendment, which warns simply that "ex
cessive bail shall not be required." This has resulted in two intellectual 
debates-first, over whether the amendment requires that bail be set in all cases, 
and second, over what is meant by "excessive." The first debate has been waged 
in scholarly arenas, such as law review articles, and although the first Judiciary 
Act7 required bail for all noncapital federal crimes, and all but seven states even
tually followed suit, the question has never been totany resolved at the state level. 
The second debate has produced a few U.S. Supreme Court decisions, the most 
famous being the 1951 case of Stack v. Boyle, in which Chief Justice Vinson 
described contemporary American bail policy: 

The right to release before trial is conditioned upon the accused's giving adequate 
assurance that he will stand trial and submit to sentence if found guilty .... Like the 
ancient practice of securing the oaths of responsible persons to stand as sureties for 
the accused, the modem practice of requiring a bail bond or the deposit of a sum of 
money su~iect to forfeiture serves as additional assurance of the presence of an 
accused. Bail set at a figure higher than an amount reasonably calculated to fulfiJl this 
purpose is "excessive" under the 8th Amendment.8 

Several state statutes specify criteria that the judge may consider when deter
mining the amount of bond necessary to guarantee appearance. The model for 
most of these state statutes is Rule 46(c) of the Federal Rules of Criminal Proce
dure, which directs the judge to inquire into the "nature and circumstances of the 
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offense charged, the weight of the evidence against [the defendant], the fmancial 
ability of the defendant to give bail and the character of the defendant. "9 Within 
this general model, two suqmodels have emerged: one emphasizes the seriousness 
of the alleged crime as the primary determinant of bail amount, and the other 
stresses the community ties and character of the defendant. 

The latter approach, embodied in the bail reform movement of the 1960s, was a 
reaction to the economic discrimination implied by the existing bail system. Fed
eral Judge J. Skelly Wright, writing in 1963, described the situation at that time in 
the following words: 

The effect of [the bail] system is that the professional bondsmen hold the keys to the 
jail in their pockets. They determine for whom they will act as surety-who in their 
judgment is a good risk. The bad risks in the bondsmen' sjudgment, and the ones who 
are unable to pay the bondsmen's fees, remain in jail. The court and the commis
sioner are relegated to the relat.ively unimportant chore of fixing the amount of bail. 10 

(Emphasis added.) 

By emphasizing the defendant's character and community ties, the bail reform 
movement attempted to eliminate the economic discrimination described by Judge 
Wright by relying on an alternative basis of inquiry - the strength of character and 
local ties binding the defendant to the jurisdiction. In 1961, the Vera Institute 
established the first bail reform project that stressed these attributes. I I For any 
defendant who possessed the requisite community ties, the Manhattan Bail Proj
ect would recommend to the judge that the defendant be released on his own 
recognizance. Following the success of this pioneer project in obtaining the re
lease of large numbers of defendants on their own recognizance while reducing the 
rate of nonappearance, nearly 200 other similar reform programs have com
menced operation in cities across the country. 

It was in this climate of reform that Congress enacted both the federal and D.C. 
bail reform acts of 1966. 12 A detailed discussion of the D.C. law is deferred to the 
r:ext section; in general, the act established release on personal recognizance as 
the standard procedure for defendants awaiting trial, unless their apper..rance at 
trial could not be reasonably assumed. It specifically directed that potential pre
trial danger to the community was not to influence the decision whether to impose 
financial release conditions. 

Following passage of the D.C. Bail Agency Act, crime in the District of Colum
bia increased at an alarming rate. In retrospect, it appears that this increase was 
pali of a national trend, rather than a result of the new law. However, perhaps 
because the increase in crime was so pervasive, the pendulum swung from the due 
process concerns that had engendered bail reform to concerns with crime con
tro1. 13 

This swing of the pendulum caused the District of Columbia to be the first local 
jurisdiction in the nation to experiment with a formal preventive detention proce
dure. As part of the 1970 District of Columbia Court Reform Act, 14 the preventive 
detention provision statutorily added a new purpose to the administration of pre
trial rele1'lse. Although ensuring appearance at trial remained the only purpose of 
financial bond, preventive detention was proffered as a means of protection 
against the defendant who posed a threat to the community. Accompanied by 
fairly elaborate due process procedures, the preventive detention provision de
fined a group of potentially "dangerous" offenders who, because of their previous 
misconduct, would be forced to attend a hearing at which the court would deter
mine if it was in society's interest to detain the defendant for up to 60 days to await 
trial. Thus, rather than choosing between the goals of crime control and due 
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process, the D.C. Code allows sufficient latitude for the District to pursue both 
simultaneously. 

THE D.C. BAIL SYSTEM 

The District of Columbia's bail system is distinguished by three features that 
make it especially interesting as a setting for a study of pretrial release. First, it 
operates within an extremely complex criminal justice system. Depending on such 
factors as the location of the offense, the time of day of the arrest, and the nature 
of the charge, a given defendant may be identified and booked by either the 
Metropolitan Police Department or the Federal Bureau of Investigation, and held 
pending arraignment in either local or federal custody. He may be prosecuted by 
either the D.C. Corporation Counselor the U.S. Attorney; if the latter, arraign
ment may take place in either the D.C. Superior Court or the Federal District 
Court. In such a fragmented environment, it is an onerous task to gather and 
verify information about a defendant's identity, his custody status, his pending 
cases both in the D.C. courts and in suburban jurisdictions in Maryland and 
Virginia, his prior criminal record, and other information legally pertinent to the 
pretrial release decision. 

Second, the D.C. Bail Agency (now the Pretrial Services Agency) plays a criti
cal role in the pretrial operation of the District's criminal court system. The 
agency has responsibility for monitoring the behavior of the defendants who 
receive nonfinancial release, as well as those who obtain release by satisfying 
financial conditions. The D.C. Code instructs judges to release on their own 
recognizance all defendants who seem likely to appear in court. If the judge has 
reservations about the defendant's likelihood of appearance, he may resort to any 
of the following conditions, either separately or in combination: 

(1) Place the person in custody of a designated person or organization agreeing to 
supervise him. 
(2) Place restrictions on travel, association, or place of abode of the person during the 
period of release. 
(3) Require the payment of a bond in a specified amount and the deposit in the 
registry of the court, in cash or other security as directed, of a sum not to exceed 10 
percentum of the amount of bond, such deposit to be returned upon the performance 
of the conciitions of release. 
(4) Require the execution of a bail bond with sufficient solvent sureties or the deposit 
of cash instead. 
(5) Impose any other condition, including a condition requiring that the person return 
to custody after specified hours of release for employment or other limited pur
poses. IS 

The judge's decision is guided not only by the law but by recommendations of the 
Pretrial Services Agency, which are based on information collected in defendant 
interviews and verified by agency staff. 

The third distinguishing feature is the preventive detention provision of the 1970 
D.C. Court Reform Act. Despite the great controversy this provision initially 
stirred, it has been used infrequently; in fact, following a brief 4-month period in 
which it was formally used approximately 20 times and caused 10 defendants to be 
preventively detained,16 the provision was virtually not invoked for the next 4 
years. Chapter 2 includes tabulations showing increased use of preventive deten
tion since 1976, but the rate is still less than 1 percent of all felony defendants. 

The reason frequently suggested for the rare use and present dormant status of 
the preventive detention provision is the range of procedural guarantees, which 
proved to be a critical addition to an already overworked and understaffed court 



Introduction 5 

system. The increase in manpower, time, and space necessary to administer the 
pretrial detention hearings has made such hearings impractical in all but a few 
cases, according to then U.S. Attorney for the District of Columbia, Earl J. 
Silbelt.17 Public officials interviewed by one of the authors have estimated that if 
preventive detention hearings were to be requested in aU cases permitted under 
law, a minimum of 2 courtrooms would have to be added and made available 16 
hours a day, 1 or 2 additional full-time judicial officers to supervise those hearings 
and 4 or 5 additional Assistant U.S. Attorneys would be required, and an annex 
would have to be constructed to the city jail to house the increased numbers of 
detained defendants. According to estimates by researchers at Georgetown Uni
versity's Institute of Criminal Law and Procedure who examined the first year of 
uperation of preventive detention in the District, approximately 33 percent of all 
arrested defendants would qualify for preventive detention. 18 

To complete this description of the operation of the D.C. bail system, the 
various options available for pretrial release of the defendant are briefly discussed 
below. 19 The first two do not involve a judicial officer. 

Citation release. Defendants arrested for a misdemeanor are eligible for citation 
release at the police station. The arresting police officer obtains a recommenda
tion from the Pretrial Services Agency, based on the results of its interview and 
verification procedures. In practice, citations are used primarily for less-serious 
misdemeanors, such as drug possession, larceny, and consensual sex offer ~s. 
Approximately 80 percent of eligible defendants, about 4,000 per year, are granced 
this form of release. These defendants do not appear in court until trial. 

Station house bond. Following arrest and booking, defendants can be released 
immediately by posting bond through a willing bondsman. The amount of bond is 
listed on a fixed schedule, previously set by the court according to the offense. 
The defendant remains free at least until arraignment the next day, when a judge 
formally imposes release conditions. 

At arraignment, the judge formally imposes one of the following pretrial release 
conditions. 

Personal recognizance. Ba&ed on an evaluation of the defendant by both the 
Pretrial Services Agency and the judge, release may be based on only a personal 
promise to appear, without any monetary conditions. For a large percentage of 
defendants, personal recognizance is accompanied by an agreement to abide by 
certain conditions, such as periodic reporting to the Pretrial Services Agency, 
living at a specified address, or treatment at a drug facility. In 1974, approximately 
60 percent of all defendants whose cases were accepted for prosecution in 
Superior Court, and for whom release conditions are known, wen" given some 
form of personal recognizance release. 

Financial bond (cash or surety). A remnant of the traditional system, financial 
conditions are imposed on approximately 25 percent of all defendants. Three
quarters of these defendants are required by the arraignment judge to post either a 
secured bond or cash for the full amount (so-called "surety bond"); most of them 
use a bondsman. The remaining quarter are required to post only 10 percent of the 
bail amount; they usually raise the money through friends or personal savings 
(so-called "cash bond"). In either instance, the amount deposited is returned to 
the defendant following appearance, except for a nominal charge for administering 
the program. 

Third-party release. Third-party release is a form of nonfinancial pretrial free
dom that places the defendant under the direct supervision of an organization or 
designated person. Not only must third-party custodians ensure the defendant's 
appearance in court, but they must also apprise the Pretrial Services Agency of 
any violations of conditions set by the court. In recent years, a few Washington 
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organizations interested in the problems of drug addiction have been active in 
serving as third-palty custodians. The community organizations see their role as 
obtaining nonfinancial release for poor, high-risk defendants. In 1J975, the Office 
of Criminal Justice Plans and Analysis and the Pretrial Services Agency found that 
approximately 18 percent of all misdemeanants and felons were granted third
party release. Special tabulations by INSLA W revealed that this rate dropped to 
12 percent in 1976. 

Miscellaneous. Nearly 2 percent of all defendants are referred to the Rehabilita
tion Center for Alcoholics; committed to St. Elizabeth's Hospital for mental ob
servation; placed on five-day hold in jail while th·e parole board considers possible 
revocation of probation or parole; held under the preventive detention statute; 
voluntarily return to another state; or held without bail if they meet the conditions 
for preventive detention. 

ISSUES RELATED TO BAIL 

This section identifies the major issues related to the administration of bail that 
will be examined in this report. 20 These issues are of particular significance to the 
District of Columbia system, although most are of importance to all jurisdictions. 
The problems discussed within this section result from a conflict between two 
principles that underlie the operation of the pretrial release system. First, the 
system treats persons who have merely been accused of crimes, with the possible 
results of economic discrimination and loss of freedom prior to the determination 
of guilt or innocence. Second, there is strong community pressure to use the 
system to control pretrial misconduct. Let us tum now to some specific issues and 
note their relevance to the District's pretrial system. 

Purposes of Bail 

Two possible purposes of a pretrial release system have already been discussed 
with respect to the District of Columbia: ensuring the defendant's appearance for 
trial, and incapacitation to protect the community from pretrial crime. A third, sub 
rosa purpose, giving the defendant a "taste of jail," has been cited by several 
researchers in various cities other than the District of Columbia. 21 The objective is 
achieved, of course,when bond is set beyond the defendant's financial reach. 

As with sentencing, the purpose of the "taste of jail" is difficult to discern and 
probably varies from case to case. For a hard-core repeat offender under arrest 
based on inconclusive evidence, some might consider pretrial incarceration to 
serve the purpose of providing' 'just deserts" that are not expected to follow from 
adjudication. 22 In the case of a youthful or first offender, some might argue that 
the ends of rehabilitat.ion or special deterrence are served if the harshness of jail 
intimidates hirn into f(IHowing more law-abiding paths upon release. In fact, Pack
er's Crime Control MoJel argues that judicial leniency in suspending the sen
tences of first offenders makes pretrial incarceration "not only a useful reminder 
that crime does not pay but also the only such reminder they are likely to get. "23 

Although purposeful use of bond to give a "taste of jail" is illegal and has not 
been documented in the District of Columoia, incarceration frequently occurs as a 
result of bond imposition prior to a legal finding of guilt. Among D.C. cases 
accepted for prosecution as felonies during 1974, Hausner and Seidel report a 41 
percent preindictment-dismissal rate for defendants held on bond, only 5 percent 
below the rate for all defendants. 24 For these 41 percent, the "taste of jail" clearly 
preceded adjudication. 

In Chapter 3 and the appendix, we attempt to infer the purposes of pretrial 
release in the District of Columbia. Multivariate analysis is used to learn what 
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factors influence the setting of pretrial release conditions, the likelihood of pretrial 
rearrest, and the likelihood of nonappearance for trial. By comparing the factors 
that determine all three outcomes, we can attempt to infer the arraignment judges , 
objectives. 

Judicial Disparity in the Release Decision 

As indicated previously, a District of Columbia judge has many pretrial release 
options available. The range of alternatives parallels a range of perceptions the 
judge may possess concerning the defendant. At one end of the spectrum is the 
personal recognizance release, used if the judge feels positively about the stability 
of the defendant's community ties and intends to reward him with unconditional 
release. At the other end is surety bond, which the judge can set at an extremely 
high amount. Although such bonds cannot be "excessive," the vagueness of this 
statutory prohibition, plus the willingness of appellate courts to curtail only the 
most serious abuses of the lower court judge's discretionary powers, means that 
the judge has great freedom in imposing sizable bonds.25 Those defendants who 
fall within the middle of this continullm are typically either released into third
party custody, under a small cash or surety bond, or on their own recognizance 
but with a set of conditions controlling their pretrial freedom (i.e., reporting to the 
Pretrial Services Agency on a regular basis, returning to school, or avoiding 
certain parts of the city). 

Tl.~judge's selection of conditions from the wide range available to him reflects 
not only his perception of the defendant, but also the SUbjective weights he places 
on the competing potential objectives of pretrial release and his expectations 
about the effectiveness of a particular condition in achieving a particular objec
tive. To make the point more concretely, consider a hypothetical experiment in 
which two judges are given the same information about defendant X and are 
asked, independently, what release conditions are appropriate. Their selection of 
conditions may differ for at least the following reasons: 

• Different perceptions of the defendant. The judges may agree on objectives 
but make different subjective estimates of defendant X's innate propensity to 
flee (or commit crimes on release). 

• Different objectives for the decision. The judges may agree that defendant X 
is unlikely to flee and likely to commit crimes if released, but disagree as to 
whether prevention of the crimes is an admissible objective of the conditions. 

• Different expected effects of cond~tions. Thejudges may agree that defendant 
X does not merit release, but disagree on the bond amount necessary to 
prevent his release. 

These individual differences introduce what some call "judicial discretion" and 
others call "arbitrariness" into the pretrial release decision. In Chapter 2, this 
variation is analyzed by comparing the release decisions of the 10 judges who 
participated most frequently in D.C. Superior Court pretrial release decisions 
during 1974. In Chapter 3 and the appendix, multivariate techniques are used to 
compare the relative importance of judicial discretion and case characteristics in 
determining release conditions. 

Prediction of Pretrial Misconduct 

We have discussed the setting of release conditions as a goal-oriented decision 
process and alluded to two commonly perceived goals of the decision: preventing 
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nonappearance and preventing pretrial crime. We have also discussed how, even 
with unanimous agreement concerning the proper goal of pretrial release, inter
personal differences injudges' perceptions would cause different judges to impose 
different conditions in identical circumstances. 

Similarly, unobservable differences guarantee that even among a group of seem
ingly identical defendants, identical release conditions will not produce identical 
pretrial behavior. Otherwise, judicious setting of conditions could totally elimi
nate pretrial misconduct without unnecessarily detaining a single defendant before 
trial. At the other extreme, if defendant behavior were completely random, dis
cussion of "goals" for pretrial release would make no logical sense. Like other 
students of pretrial release, we assume that reality lies between those extremes, 
i.e., that the determinants of defendant behavior include both systematic and 
random (or at least unobservable) components. The success of judges , bail reform 
agencies, prosecutors, and others in achieving either of the widely accepted goals 
of pretrial release depends crucially on both the relative importance of the two 
components in determining behavior and the extent to which decision makers 
understand the systematic component. This need for understanding is especially 
apparent with respect to three areas of concern to the bail reform movement: 
economic discrimination, judicial and community acceptance of bail reform 
agency recommendations, and the cost-effectiveness of bail reform. 

The problem of discrimination involves the question of exactly whom bail re
form programs are designed to serve. Are they designed primarily to aid indigent 
defendants who find it difficult either to satisfy the criteria defining community 
ties or to pay for their release? Or are they set up to serve the middle-class 
defendant who more likely meets the criteria but who more probably has sufficient 
savings to pay a bondsman or the court lor his release? Most reform programs 
have not confronted this difficult question and simply recommend release for 
whomever meets their requirements. Unless systematic relationships can be dem
onstrated between the release criteria and the incidence of pretrial misconduct, 
the criteria may be legitimately attacked as an imposition of bail reformers' values 
on the defendant population. 

A second issue concerns the relationship between the judge and the bail reform 
agency. In Washington, D.C., as in most other cities utilizing bail reform pro
grams, the judge may either accept or reject the bail agency's recommendation. 
His treatment of the recommendation seems dependent upon how critically he 
views the bail agency and, conversely, the extent to which the bail agency con
cerns itself with the reaction of the judges to its recommendations. A recent report 
by the Vera Institute of Justice pondered the question whether the objectives of its 
recommendations should be modified to increase judicial acceptance.26 However, 
it did not address the possibility that judicial acceptance might increase in the face 
of additional statistical verification that its criteria support its objectives. 

The third area of concern is the cost-effectiveness of bail reform. Although 
many believe that the goals of bail reform are justifiable on grounds of equity, the 
fiscal problems of major cities (where most crime occurs) have made cost
effectiveness a consideration in evaluating any social program. As it happens, 
studies have generally found bail reform projects to be cost-effective. Lee Fried
man has estimated that the average cost per release under the Manhattan Bail 
Project was about $70, including administrative and start-up costs, compared with 
a detention cost of about $180 per defendant; the trade-off is cost-effective, even 
without considering the social benefit that pretrial freedom was actually increased 
without increasing the rate of pretrial misconduct. The San Francisco Commission 
on Crime has estimated that that city's bail agency was saving the city a minimum 
of $330,000 per year in recurring costs and had enabled the city to avoid having to 
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construct a new jail, a savings ofmillions.27 A multijurisdictional evaluation of the 
pretrial release components of community-based corrections programs estimated 
that, under certain assumptions, pretrial release of felons through the programs 
saved as much as $400 in detention costs per defendant, over and above the cost of 
additional pretrial misconduct. Although this savings was approximately offset by 
unusually high administrative costs for these programs, the pretrial earnings of 
released defendants were thought to have made the programs cost-effective.28 

Even though existing bail reform projects are generally considered cost
effective, and even though saving money is not their primary objective, greater 
cost-effectiveness would presumably make them less vulnerable to political oppo
s::'on. Given the high cost of collecting and verifying data about defendants, one 
means of improving cost-effectiveness is to devote data collection expenditures to 
collecting the information that best discriminates between high-risk and low-risk 
defendants. Thus, cost-effectiveness, like the concerns of discrimination and judi
cial acceptance, is in part a matter of understanding the systematic relationships 
between defendant characteristics and the incidence of pretrial misconduct. 

Before proceeding further, it is important to explain just what is meant by 
"pretrial misconduct" in this study. The violation of release conditions set by the 
arraignment judge is probably the most common and least enforced type ofpretrial 
misconduct. The conditions may range from simply staying out of certain parts of 
the city to maintaining regular employment. The D.C. Pretrial Services Agency is 
responsible for enforcing these conditions, but it candidly admits that it is a 
virtually impossible task, especially given the agency's other responsibilities. Un
less someone, such as a member of the defendant's family or an employer, notifies 
the agency that a condition of release has been violated, monitoring of the defen
dant's adherence to his conditions is almost nonexistent. 29 Since data on the 
violation of release conditions were not available to us, this type of misconduct is 
not considered in this study. 

The next category of pretrial misconduct is the defendant's failure to appear. 
These failures may be either "willful," that is, the defendant purposely chooses 
not to appear, or "nonwillful," that is, the defendant simply forgets about his 
required appearance or does not receive adequate notification. By not counting a 
nonappearance until several days have passed, some researchers have implicitly 
assumed that the involuntary forfeitures would have been subsequently notified 
and only the willful "skippers" would remain. For example, Wayne Thomas did 
not consider a defendant to have forfeited until eight days had passed. Using this 
criterion, he found that in Washington, D.C., 12 percent of cash bail defendants 
failed to appear, compared with 7 percent of the defendants released on recogni
zance.30 

While Thomas's work is useful in pointing out that purposeful behavior causes 
only a subset of all nonappearances, his estimates are dependent on arbitrary 
choice of an eight-day period. To avoid this problem, this study makes use of the 
D.C. Code to construct an alternative definition. Because receipt of a notice to 
appear is defined to be prima facie evidence that an absent defendant violated the 
Bail Reform Act by willfully failing to appear, we identify willful failure by the 
issuance of a bench warrant, followed by either rearrest for violation of the act or 
failure to close the initial case. 

The real importance of nonappearance, willful or otherwise, is an issue for 
policymakers, not researchers, to decide. It is believed by some that in the Dis
trict, as in most other cities, the effectiveness of bench warrants is questionable 
and that few ofthe forfeited bonds are recovered, especially from defendants who 
leave the jurisdiction. With two states bordering the District, the ease of con
founding authorities is obvious. Given the expense of such retrieval efforts, it is 
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doubtful that the authorities are going to become alarmed over nonappearance 
until the problem is depicted by the media as reaching crisis proportions. One 
frustrated individual who attempts to serve wan-ants for failure to appear offered 
the following comment (only half in jest), which seems to reflect the resigned 
nature of many officials on this issue: 

Look, if a defendant skips town only three things can happen and all are good. One, 
he is successful and flees to another jurisdiction and so he becomes someone else's 
problem. Two, if he remains in town he may be rearrested so you'll have some 
additional charges to use against him in the plea bargaining session, and third if he 
stays in town and doesn't get rearrested you've probablY rehabilitated him by intimi
dation. 3 ! 

This comment minimizes the importance of the third and, to many, most serious 
type of pretrial misconduct: committing additional crimes. For obvious reaS0ns, 
no data were available on the incidence of crimes committed by released defen
dants awaiting trial. Therefore, the analysis of pretrial crime is carried out in 
duplicate, using two alternative proxies. The first proxy is rean-est for an offense 
other than a Bail Reform Act violation during the pretrial release period. Since 
only about 32 percent of all an-ests of persons on conditional release lead to 
conviction,32 and since one expects that some ofthe remaining 68 percent are both 
legally and factually innocent, this proxy may lead to an overstatement of the 
incidence of pretrial crime.33 The second proxy is pretrial rearrest followed by 
conviction for another offense; if some of the legally innocent 68 percent are 
factually guilty, this measure yields an understatement of the incidence of pretrial 
crime. Previewing the actual results, we report in Chapter 3 very similar mul
tivariate results for both proxies, although our predictive power is somewhat less 
with respect to the second. Consequently, although we can present only upper and 
lower bounds on the actual rate at which pretrial crime occurs, we are confident 
that we have identified some systematic relationships that determine the rate. 

In Chapter 3 and the appendix, we examine the predictability of failure to 
appear, willful failure to appear, pretrial rearrest, and pretrial rean-est and convic
tion. 

The Role of the Bondsman 

Judge Wright's 1963 comment, quoted earlier, that the District's bondsmen held 
the keys to the jail in their pockets did not reflect a peculiarity of the nation's 
capital. Forty years earlier, a major study directed by Roscoe Pound and Felix 
Frankfurter had stated that "the real evil in the situation ... is ... the profes
sional bondsmen who make a business of exploiting the misfortunes of the poor 
and whose connections with 'runners and shysters' tend to prostitute the adminis
tration of justice. "34 Major studies during the 1920s in Missouri and Chicago 
documented the questionable nature of professional bondsmen's activities, such 
as use of unowned property as collateral and failure to collect forfeited bonds.35 

These activities, often involving kickback arrangements with defense attorneys 
and police officers, links with organized crime, and collusive behavior with key 
criminal justice officials, have been described in several surveys of the field. 36 
Nationally, the Wickersham Commission summarized its findings on bail as fol
lows: 

Grave abuses as to bail are reported from almost every part of the land. There is 
general complaint that ... there is frequent carelessness as to security, that profes
sional sureties flourish in connection with the criminal courts and are often permitted 
to assume an aggregate of liability which makes their bonds worthless, that forfei
tures are not enforced, and that on the Whole there is no effective security for 
appearance in cases where such security is needed.37 
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Until the past decade or so, the bondsman's reputation for corruption was 
matched only by his reputation for relentless pursuit of fugitives. Like the loan 
shark, the bondsman's financial success depends in part on his ability to intimi
date would-be defaulters; and Freed and Wald cite impersonation of police of
ficers and use of guns as tools of the bondsman's trade. They quote a Nebraska 
ofticial as saying: 

Professional bondsmen in our country are a very aggressive group and relentlessly 
pursue the defendant who skips bail. ... This hard attitude on the part of some of 
these sureties has put the fear of God into a lot of these defendants who know what to 
expect in the event they skip bail; so we do not have any pmticular problem in this 
regard.38 

A contemporary description of a New York "skip tracer" (one who returns 
fugitive defendants to the custody of their bondsmen for a fee) confirms that 
bondsmen still protect their investments fairly aggressively: 

Stashed in the attic of [the skip tracer's] home is an elaborate collection of photo
graphic equipment and electronic surveillance gear, and several large-calibre rifles. 
All that he usually carries to work, though, are hand cuffs, shackles, a restraining 
belt, a nightstick, a bullet-proof vest and an attack-trained Doberman named 
Duke .... Duke and [the skip tracer] cruise the ghettos in a souped-up Ford LTD, 
equipped with CB. sirens, flashing red lights and, in the trunk, an anti-riot shotgun.39 

With this history, it is no wonder that many people still perceive the bondsman 
as a sinister figure, lurking in the shadows of the criminal courthouse, waiting to 
prey on some unfortunate client. Yet within the past 15 years, bondsmen in the 
District of Columbia have become a struggling group. By encouraging a presump
tion of pretrial release, the 1966 Bail Reform Act has removed the best risks from 
the pool of potential clients for bondsmen. The rise of community groups acting as 
third-party custodians has removed many of the second-best risks from the pool. 
Because of a concomitant rise in violent crime, the bondsman is left to service an 
increasingly risky segment of an increasingly dangerous population. 

As a result of these trends, the bondsman's role in the District of Columbia has 
declined drastically since the early sixties. Freed and Wald report. that prior to 
inception of the D.C. Bail Project in 1964, virtually no defendants were released 
on recognizance, so that nearly all defendants were potential clients for 
bondsmen. During its first few months of operation, the project obtained recogni
zance relealle for about 15 percent of all defendants, which left 85 percent to 
choose between bondsmen and their own savings to obtain release.4o By 1968, two 
years after passage of the Bail Reform Act, the proportion of defendants required 
to post surety bond had dropped to 61 percent in a random sample tabulated by the 
National Bureau of Standards.41 By 1974, the proportion had decreased to 29 
percent (see Chapter 2); and a special tabulation of PROM IS data for the first half 
of 1977 reports a decline to 23 percent. In the face of this steady decline, it comes 
as no surprise that over half the District's bondsmen retired in the decade follow
ing passage of the Bail Reform Act. 42 

Those who remain confront the difficult choice of risking their surety on a client 
already evaluated by the court as a bad risk. They are also frequently given the 
most serious cases, in which a substantial bond has been set-a decision often 
thought to reflect both the dangerousness of the defendant and the seriousness of 
the case. Dealing with such difficult situations has made most of the city's 
bondsmen apprehensive. The following quote by one who has since retired from 
the business indicates the constant uneasiness: 

A guy that takes a gun and goes into a store or a bank must have it in the back of his 
mind that he'll use it if he has to. Now if I bail him and can't produce him in court, 
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I've got to go tet him. He didn't hesitate to pull a gun when he held you up and I 
make a good (l'get, big as I am. Besides that the bonds in these cases run high, 
making the poL~ntial losses greater. Taking someone who has gone to the gun just 
isn't worth the lisk. Besides a guy charged with that kind of offense knows he may be 
going away fot q long time and that increases the chances he'll skip.43 

Chapters 2 anG 3 and the appendix of this study examine several questions with 
respect to the ro;.:. of bondsmen in the District of Columbia: How extensively are 
they used? In what types of cases? What criteria do they seem to apply in selecting 
defendants to bOnd? Controlling for the high-risk nature of their clients, how 
successfully do they produce them for court appearances? 

Tbe Ro)1.! of Preventive Detention 

While the 1966 Bail Reform Act did much to eliminate the abuses of financial 
bond in the Dishict of Columbia, it opened what many saw as a legal gap through 
which too many dangerous defendants returned to the street, perhaps to commit 
more crimes while awaiting trial. In response to public expressions of concern, a 
"preventive detention" provision was added, with little debate, to an omnibus 
Court Reorganization Act in 1970. Once passed, the provision permitted the U.S. 
Attorney, who pr~secutes serious crihles in Superior Court, to request in a special 
hearing the detention of certain dangerous defendants without bond for up to 60 
days while their cases are processed. This pretrial detention was intended to 
prevent them from committing more crimes while awaiting trial. Although some 
hailed preventive detention as an important weapon in the war on crime, others 
opposed it as a major assault on the presumption of innocence.44 

Since it was enacted, preventive detention has borne out neither the hopes of its 
advocates nor the fears of its opponents. It simply has not been used enough to 
matter, as indicated by the request of only one preventive detention hearing 
during 1974. Using 1972 data, Bases and McDonald estimated that one-third of all 
felony defendants were eligible for preventive detention.4s If that ratio still holds, 
preventive detention could have been requested about 1,500 times in 1977. In
stead, then U.S. Attorney Earl J. Silbert stated that it was requested in only 40 
cases, and granted in 34, during the 16 months ending in January 1978.46 

In November 1977, the nonuse of preventive detention encouraged the House of 
Representatives to pass H.R. 7747, which broadens the eligibility criteria for 
preventive detention and extends the allowable detention period from 60 to 90 
days. 

In summary, then, the remainder of this report is intended to provide an over
view of pretrial release in the District of Columbia and to provide some insights 
into the following issues: 

• The purposes and uses of bail 
o Judicial disparity in the release decision 
• Prediction of pretrial misconduct 
., The role of the bondsman 
o The role of preventive detention. 
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Statistical Profile of 
Pretrial Release 

This chapter offers a statistical profile of the operation of the District's pretrial 
release system, The profile is based on data concerning felony and misdemeanor 
cases arraigned in D.C. Superior Court during 1974. Of the nearly 11,000 cases 
included in this study, approximately 40 percent involve felony charges; the re
mainder are serious misdemeanors. This chapter focuses on the pretrial release 
decisions made by judges for the defendants in those cases and characteristics of 
the defendants receiving particular types of l'elease. (Because the analysis is fo
~used on judicial decisions, release on citation or stationhouse bond is excluded 
from the remaining discussion,) Another major purpose of the chapter is to de
scribe the extent of pretrial misconduct by released defendants (i.e., nonappear
ances and rearrests), and the characteristics of defendants involved in those acts. 
Finally, we discuss the city's use of preventive detention in recent years. 

RELEASE CATEGORIES 
For both accused felons and misd~meanants, the most common form of release 

during 1974 was release on the defendant's personal recognizance (PR). Personal 
recognizance may be granted with or without a set of accompanying conditions, 
such as requirements to report periodically to the Pretrial Services Agency, to 
maintain or secure employment, to stay within the D.C. area, or to submit to 
urinalysis. Since these conditions are not recorded in PROMIS, we must recog
nize that throughout this report the single term "personal recognizance" covers a 
variety of release terms, Despite the accompanying conditions, PR is still the 
release condition most desired by defendants, because, in contrast with the tradi
tional bail system, it inflicts no financial hardship. Of those for whom release 
conditions are known, Table 1 indicates, nearly 45 percent of felony defendants 
and 71 percent of misdemeanor defendants were able to obtain personal recogni
zance release. As noted in Chapter I, surveys of pretrial release by Wke and by 
Thomas found the District's personal recognizance release rate to be the highest in 
the nation among major cities. J 

Considering only those cases for which release conditions were recorded, 
nearly 17 percent of felony defendants were granted third-party releases, as com
pared with only about 9 percent of the misdemeanants. This disparity probably 
results from the custodians' stated desire to work with the more serious defen
dants instead of rnisdemeanants. The primary custodian, Bonabond, an organiza
tion of ex-offenders, served in about 1,000 of the 1,334 known third-party releases 
during 1974,2 

11 
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Table 1. 
Distribution of Pretrial Release Conditions, 1974 

(D.C. Superior Court) 

Pretrial Release 

Defendants Obtaining Release Type 

Felonies Misdemeanors 

Percentage Percentage 
Release 
Type Number Of Total Of Known Number Of Total Of Known 

Personal recog. 2,076 36.9% 44.8% 4,423 56.7% 70.7% 

Surety bond 1,338 23.8 28.9 756 9.7 12.1 

Cash bond 346 6.2 7.5 415 5.3 6.6 

Third-party custody 782 13.9 16.9 552 7.1 8.9 

Other" 89 1.6 1.9 102 1.3 1.6 

Unknown 993 17.7 1,547 19.8 

Total 5,624 100.1%b 100.0% 7,795 99.9% 99.9% 

Source: PROMIS. 
·"Other" includes mental observation, narcotics treatment, alcohol treatment, and preventive deten
tion. 
bPercentages may not total 100.0 due to rounding error. 

Money bail, which has traditionally been required of the majority of defendants 
in other jurisdictions, was required of only 36 percent of felony defendants and 19 
percent of misdemeanor defendants in Washington during 1974. 

Tables 2 and 3 present the distributions of known cash and surety bonds set in 
felony and misdemeanor cases in 1974. Examining the felony cases, cash bonds 
seemed to be clustered at either $1,000 (34 percent), $2,000 (15 percent), or $5,000 
(12 percent). The surety bonds were also clustered, although there were fewer 
$1,000 bonds (18 percent) and more $5,000 bonds (20 percent). The median cash 
bond was $1,500, and the median surety bond was $2,500. As might be expected, 
the misdemeanor financial bonds were appreciably less on average, and even 
more clearly clustered. Twenty-two percent of the surety bonds were set at $500 
and 35 percent at $1,000. The cash bonds were similarly distributed-40 percent 
at $500 and 29 percent at $1,000. Frequently, the original bond requirement is later 
reduced or eliminated entirely; however, such changes are not systematically 
recorded in our data base. 

A few special categories of release, such as mental observation holds, narcotics 
and alcohol treatment programs, and preventive detention were grouped as 
"other" in Table 1. The remaining tables in this chapte' ~xclude both the "other" 
and "unknown" groups, unless otherwise stated. 

IMPORTANCE OF THE CHARGE 

Even though D.C. laws instruct judges to release on personal recognizance any 
defendant who is likely to appear in court, it nevertheless seems that the serious
ness of the charge against the defendant has some impact on the judge's pretrial 
release decision. Tables 4 and 5 illustrate how the various release categories are 
distributed by charge. 
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Table 2. 
Frequency Distributions of Cash and Surety Bonds Set in Felony Cases, 1974 

(D.C. Superior Court) 

Surety Bond Cash Bond 

Bond Relative Cumulative Relative Cumulative 
Amount Frequency Frequency Frequency Frequency 

$ 100 0.000% 0.000% 0.289% 0.289% 
200 0.224 0.224 0.289 0.578 
300 0.224 0.448 0.289 0.867 
500 2.990 3.438 8.671 9.538 
750 0.224 3.662 0.289 9.827 

1,000 18.386 22.048 34.393 44.220 
1,200 0.000 22.048 0.289 44.509 
1,500 7.549 29.596 7.225 51.734 
2,000 16.661 46.263 15.318 67.052 
2,500 7.250 53.513 3.468 70.520 
3,000 11.510 65.022 9.249 79.769 
3,500 1.121 66.144 0.867 80.636 
4,000 0.673 66.816 0.289 80.925 
5,000 20.030 86.846 12.139 93.064 
5,500 0.D75 86.921 O.Goo 93.064 
6,000 0.075 86.996 0.000 93.064 
7,500 1.644 88.640 0578 93.642 

10,000 6.353 94.993 2.3i2 95.954 
15,000 1.495 96.487 0.289 96.243 
20,000 0.523 97.010 0.000 96.243 
25,000 1.644 98.655 2.023 98.266 
30,000 0.299 98.954 0.289 98.555 
40,000 0.149 99.103 0.000 98.555 
50,000 0.598 99.701 0.867 99.422 
75,000 0.075 99.776 0.000 99.422 

100,000 0.224 100.000 0.289 99.711 
$500,000 0.000% 100.000% 0.289% 100.000% 

Source: PROMIS. 
Note: N = 1,338 surety bonds, 346 cash bonds. 
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In viewing the felonies first, with the natural exception of bail-violation defen
dants, homicide defendants were least likely to obtain personal recognizance re
lease and most likely to receive surety bonds. Specifically, 31 percent of homicide 
defendants received personal recognizance release compared with 45 percent for 
larceny, 62 percent for assault, and 66 percent for drug charges. Homicide and 
bail-violation defendants were also the only groups to have a higher percentage of 
defendants receive surety bonds than recognizance release. The 43 percent surety 
bond rate for homicide defendants is appreciably higher than that for all the other 
categories of crimes. This rate not oniy expresses the judge's reluctance to release 
homicide defendants outright, but it also passes responsibility to the bondsman for 
controlling the defendant's chances for pretrial freedom.3 

Tables 4 and 5 cannot provide complete information about the relationship 
between crime seriousness and rele1'tse conditions. At the extremes, the homicide 
results above can be contrasted with the 82 percent PR rate for misdemeanor drug 
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Table 3. 
Frequency Distributions of Cash and Surety Bonds Set in Misdemeanor Cases, 1974 

(D.C. Superior Court) 

Surety Bond Cash Bond 

Bond Relative Cumulative Relative Cumulative 
Amount Frequency Frequency Frequency Frequency 

$ 50 0.132% 0.132% 0.482% 0.482% 
100 0.661 0.793 3.373 3.855 
150 0.132 0.925 0.241 4.096 
200 0.264 1.189 0.723 4.819 
250 0.396 1.585 0.723 5.542 
300 4.888 6.473 6.506 12.048 
400 0.000 6.473 0.241 12.289 
500 22.325 28.798 40.723 53.012 
750 0.264 29.062 3.373 56.386 

1,000 35.667 64.729 29.639 86.024 
1,300 0.132 64.861 0.000 86.024 
1,500 9.247 74.108 5.783 91.807 
1,600 0.396 74.5'u5 0.000 91.807 
2,000 9.379 83.284 3.614 95.422 
2,300 0.132 84.016 0.000 95.422 
2,500 5.020 89.036 1.205 96.627 
2,800 0.132 89.168 0.000 96.627 
3,000 4.491 93.659 0.964 97.590 
3,500 0.396 94.055 0.241 97.831 
4,000 0.264 94.320 0.000 97.831 
5,000 4.756 99.075 1.446 99.277 

10,000 0.925 100.000 0.482 99.759 
$25,000 0.000% 100.000% 0.241% 100.000% 

Source: PROMIS. 
Note: N = 757 surety bonds, 415 cash bonds, 

offenses, which represent largely marihuana charges. There are inherent difficul
ties in quantifying finer degrees of crime seriousness, although attempts to do so 
are described in note 9 ofthe appendix. But even assuming away those difficulties, 
another problem is the broad range of specific charges within each column head
ing. The larceny, sexual assault, and drug categories each contain a broad range of 
felonies and misdemeanors of diverse seriousness, which makes generalizations 
about the overall group difficult. 

With these caveats in mind, let us move on to a brief look at misdemeanor 
charges and their pretrial release consequences. Beginning with personal recogni
zance release, it is at first surprising to see the high proportion of homicide 
defendant5 (67 percent) who received this type of release. When one realizes, 
however, that involuntary manslaughter cases dominate the misdemeanor 
homicide category, it is not so unexpected. These are often auto fatalities involv
ing first offenders. 



Table 4. 
Release Type Imposed, by Crime Type Charged, 1974 Felonies 

(D.C. Superior Court) 

Release Homi- As- Sexual Rob- Bur- Lar- Other Other 
Type Total cide sault Assault bery glary eeny Fraud Property Gun Weapon 

Total 
% 100.0% 4.5% 13.5% 4.4% 28.5% 19.8% 11.8% 5.7% 0.9% 3.5% 0.3% 
N 4,631 208 624 204 1,318 917 546 266 42 162.0 13 

Personal 
recog. 

% 44.8 31.3 62.0 41.7 37.8 43.3 45.4 59.8 61.9 46.3 46.2 
N 2,076 65 387 85 498 397 248 159 26 75 6 

Surety bond 
% 28.9 42.8 18.9 22.0 32.8 28.6 26.6 2U 16.6 28.4 30.8 
N 1,338 89 U8 45 432 262 145 56 7 46 4 

Cash bond 
% 7.4 5.8 3.4 5.9 7.7 8.3 10.4 5.6 7.1 10.5 7.7 
N 346 12 2I 12 102 76 57 15 3 17 I 

Third party 
% 16.9 18.3 13.6 26.5 20.3 17.4 16.8 13.5 9.5 12.3 0.0 
N 782 38 85 54 268 160 92 36 4 20 0 

Other 
% 1.9% 1.9% 2.0% 3.9% 1.4% 2.4% 0.8% 0.0% 4.8% 2.5% 15.4% 
N 89 4 13 8 18 22 4 0 2 4 2 

Source: PROMIS. 

Gam- Cons. 
bling Sex Drugs 

1.8% 0.2% 1.1% 
82 8 53.0 

51.2 25.0 66.0 
42 2 35 

37.8 37.5 11.4 
31 3 6 

1.2 0.0 7.6 
1 0 4 

0.0 12.5 15.1 
0 1 8 

9.7% 25.0% 0.0% 
8 2 0 

Bail 
Viol. 

2.2% 
100 

10.0 
10 

01.0 
67 

18.0 
18 

4.0 
4 

1.0% 
1 

Kid-
nap. Other 

0.2% 1.7% 
8 80 

62.5 45.0 
5 36 

37.5 30.0 
3 24 

0.0 8.8 
0 7 

0.0 15.0 
0 12 

0.0% 1.3% 
0 1 
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Release Homi- As-
Type Other cide sault 

Total 
% lOO.(l% 0.1% 11.5% 
N 6,248 6.0 716 

Personal 
recog. 

% 70.8 66.7 70.8 
N 4,423 4 507 

Surety bond 
% 12.1 33.4 12.2 
N 756 2 87 

Cash bond 
% 6.6 0.0 5.1 
N 415 0 37 

Third party 
% 8.8 0.0 9.1 
N 552 0 65 

Other 
% 1.6% 0.0% 2.8% 
N 102 0 20 

Source: PROMIS. 

Table 5. 
Release Type Imposed, by Crime Type Charged, 1974 Misdemeanors 

(D.C. Superior Court) 

Sexual Rob- Bur- Lar- Other Other Gam- Cons. 
Assault bel'y glary ceny Fraud Property Gun Weapon bling Sex 

0.1% 0.6% 6.2% 26.9% 2.6% 2.4% 7.7% 1.5% 1.4% 13.7% 
9 40 389 1,678 163 147 483 91 87 859 

77.8 62.5 58.1 69.5 71.8 65.3 78.1 68.1 77.0 69.7 
7 25 226 1,167 117 96 377 b2 67 599 

0.0 20.0 14.9 13.5 9.8 11.5 11.2 14.3 18.3 8.7 
0 8 58 226 16 17 54 13 16 75 

11.1 2.5 8.5 6.7 7.4 6.1 3.7 2.2 2.3 11.9 
1 1 33 111 12 9 18 2 2 103 

11.1 15.0 14.1 8.5 9.2 12.9 6.0 14.3 1.1 9.5 
1 6 55 142 15 19 29 13 1 82 

0.0% 0.0% 4.4% 2.0% 1.8% 4.1% 1.0% 1.1% 1.1% 0.0% 
0 0 17 32 3 6 5 1 1 0 

Bail 
Drugs Viol. 

20.7% 2.8% 
1,294 177 

82.1 17.5 
1,062 31 

6.5 48.0 
S4 85 

3.4 19.2 
33 34 

7.1 12.4 
92 22 

1.0% 2.8% 
12 5 

Kid-
nap. 

0.0% 
0 

0.0 
0 

0.0 
0 

0.0 
0 

0.0 
0 

0.0% 
0 

Other 

1.7% 
109 

69.7 
76 

13.8 
15 

7.4 
8 

9.2 
10 

0.0% 
0 

N 
N 
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Although there was nothing extraordinary about most of the misdemeanor 
statistics in Table 5, at least two patterns stand out: 

(1) Third-pmty release was used most frequently in weapon, robbery, and bur
glary cases. This is ~onsistent with an objective oftne custodians to obtain release 
for only the more serious misdemeanants. 

(2) Robbery defendants appeared to receive the most stringent release condi
tions, except for alleged bail violators. 

JUDGE VARIABILITY 

The issue of judicial disparity in setting pretrial release conditions was dis
cussed in Chapter 1. One view of this disparity is presented in Table 6, which 
reports, for felony and misdemeanor cases, the distributions of release decisions 
for the ten Superior Court judges who were most active in making pretrial release 
decisions. Because arraignment judges are shifted .on a periodic basis, it is reason
able to assume that all ten faced a similar mix of cases. Therefore, great inconsis
tencies among these judges would raise the question of arbitrary or uninformed 
use of their discretionary powers. 

Examining Table 6, it appears at first glance that signific:'ant variation exists in 
judicial pretrial release decision making.4 The range in felony personal recogni
zance rates extends from 19 percent to 62 percent: a 43-point spread. However, 
closer examination of the table reveals that much of the apparent variation merely 
reflects a difference in which type of nonfinancial release the judge prefers
personal recognizance or third-party release. Combining both types of nonfinan
cial release, the range across judges shrinks to only a 15-point spread-from 65 to 
50 percent. Table 7 illustrates that grouping affects apparent judge variability in 
misdemeanor cases as well, reducing a 32-point range in PR release rates to a 
14-point range in nonfinancial release rates. Thus, it seems that much of the 
apparent judge disparity reflects disagreement about the substitutability of the 
third-party and personal-recognizance forms of nonfinancial release, rather than 
whether particular defendants merit nonfinancial release in any form. 

We found little disparity with respect to financial conditions also, although a 
few interesting patterns should be noted. In Table 6, the release type exhibiting 
least variability in felony cases was surety bond, whereas the cash bond rate 
varied from 0 to 20 percent. Since these cash bonds actually represent percentage 
deposits, usually 10 percent, the variation may reflect different opinions as to 
whether such a small potential loss is an effective inducement to appear in court. 
Of course, given the small number of cash bond releases for most judges, a few 
cases involving high-risk defendants may distort the results and make a judge 
dppear to be much more punitive than the rest of the bench. 

In the mis\lemeanor section of Table 6, the figures show little variation. The 
evaluation is made even more difficult by the small number of financial bond 
cases. Nevertheless, it is evident that two of the judges require surety bonds at a 
rate nearly double the ten-judge average. 

It is interesting to note that the judges' relative preferences for release alterna
tives were fairly consistent for felonies and misdemeanors. This observation was 
confirmed by ranking judges from 1 through 10 in order of use of a given alterna
tive, separately for felonies and misdemeanors, then computing Spearman's rank 
correlation coefficient for the two crime groups. The correlation coefficient was 
0.915 between misdemeanor and felony ranks in use of personal recognizance, 
0.903 for use of third-party custody, 0.806 for use of both nonfinancial release 
types combined, 0.621 for use of surety bond, and 0.676 for use of cash bond.s 
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Table 6. 
Release Type Imposed, by Arraignment Judge, 1974 

(D.C. Superior Court) 

Judges 

Release Type Total 2 3 4 5 6 7 8 9 J() Others 

Felony Arraignments 
Total 

% 100.0% 8.3% 5.3% 6.3% 4.7% 11.8% 7.8% 6.1% 5.4% 7.6% 4.9% 31.7% 
N 4,631 385 246 293 219 546 361 284 250 352 226 1,467 

Personal 
recog. 

% 44.8 61.8 60.6 36.5 22.4 46.9 46.8 32.7 56.8 40.9 19.0 46.7 
N 2,076 238 149 107 49.0 256 169 93 142 144 43 685 

Surety bond 
% 28.9 35.9 27.7 32.7 28.8 24.5 25.5 23.2 27.2 37.8 34.1 27.4 
N 1,338 138 68 96 63 134 92 66 68 133 77 402 

Cash bond 
% 7.4 0.3 6.5 3.4 13.7 7.4 20.5 1.8 7.6 2.3 13.7 7.6 
N 346 1 16 10 30 40 74 5 19 8 31 111 

Third party 
% 16.9 1.8 4.1 23.5 32.9 18.5 6.4 36.6 8.4 17.9 32.3 16.3 
N 782 7 10 59 n 101 23 104 21 63 73 239 

Other 
% 1.9 0.3 1.2 3.7 2.4 2.8 0.9 5.7 0.0 1.2 0.8 1.9 
N 89 1 3 11 5 15 3 16 0 4 2 29 

Misdemeanor Arraignments 
Total 

% 100.0 7.8 5.9 5.6 4.7 10.7 10.9 7.8 6.1 8.1 5.2 27.1 
N 6,249 489 371 349 291 671 679 488 384 506 328 1,692 

Personal 
recog. 

% 70.8 78.5 82.2 63.0 60.5 75.0 68.8 68.2 87.8 66.6 44.4 69.6 
N 4,423 384 305 220 176 503 467 333 337 337 182 1,178.0 

Surety bond 
% 12.2 19.6 11.6 20.1 11.0 6.7 12.8 9.3 (:.2 12.4 12.8 12.4 
N 757 96 43 70 32 45 87 45 24 63 42 210 

Cash bond 
% 6.6 0.8 3.8 3.5 7.5 7.3 11.9 6.3 3.9 7.8 11.3 6.6 
N 415 4 14 12 22 49 81 31 15 39 37 111 

Third party 
% 8.8 0.6 1.3 9.7 17.5 8.0 5.7 14.1 1.8 10.9 19.8 10.0 
N 552 3 5 34 51 54 39 69 7 55 65 170 

Other 
% I.~% 0.4% 1.0% 3.7% 3.4% 3.0% 0.7% 2.0% 0.3% 2.4% 0.6% 1.4% 
N 102 2 4 13 10 20 5 10 1 12 2 23 

Source; PROMIS. 

DEFENDANT'S BACKGROUND 

This section presents a statistical description of judicial release decisions, tabu-
lated by defendant charactelistics generally considered pertinent to the setting of 
conditions. While such a picture of what kinds of defendants receive variolls 
conditions is useful in provoking questions about bail system operation, it cannot 
desclibe how judges weigh the characteristics in setting conditions. The latter 
problem is considered with the aid of multivariate statistical techniques in Chap-
ter 3. 
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Table 7. 
Range of Release Rates for Personal Recognizance and Third-party Custody, 

1974 Misdemeanors 

Personal 
Judges Recognizance Third Party Combined 

Overall average 70.8% 8.8% 81.6% 

Two lowest judges 60.5 17.5 77.5 
55.5 19.8 75.3 

Two highest judges 82.2 1.3 82.5 
87.8% 1.8% 89.6% 

Source: PROMIS. 

Prior Arrests 
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The criminal record of the defendant is considered by some to be the most 
important release criterion, following the seriousness of the charge. Tables 8 
through 1] describe how an adult arrest record affects the release decision for both 
felons and misdemeanants. 6 Although the public may believe that most defendants 
have a criminal record, the tables show that a significant share of defendants in 
each category did not have a prior adult arrest. More specifically, 39 percent of the 
felony defendants and 54 percent of the misdemeanor defendants had no known 
prior arrests (Table 8). The tables do show, however, that a small group of defen
dants had extensive arrest histories. Ten percent of the accused felons had five or 
more prior arrests for crimes against persons (Table 9); the same propOltion had 
eight or more prior arrests for other crimes (Table 10). As might be expected, 
somewhat lower rates were observed among accused misdemeanants. 

These tables suggest that prior arrests exert a systematic influence on the 
judge's decision. Looking at personal recognizance as an example, the felony 
defendants with prior arrests received PR less frequently than those with no arrest 
history, according to Table 8. Moreover, Tables 9 and 10 display a fairly consis
tent trend: the greater the number of prior arrests, the lower the rate ofPR release. 

From the crime control perspective, one would expect that as the number of 
prior arrests increased, there would be increased use of cash and surety bonds. 
Considering both release types combined, these tables suggest that such a policy 
is in operation. However, within the general category "financial release," the 
surety-to-cash ratio remains about 4-to-1 for felony defendants, regardless of the 
number of prior arrests for either type of crime. 

The use of third-party release for felony defendants was so erratic that few 
conclusions can be drawn. From an overall third-party release rate of 17 percent 
for felony defendants (Table 9), there was no indication that the rate changed 
monotonically in either direction as the number of prior arrests increased. A 
possible explanation for the absence of a trend is that, as previously noted, the 
major organization willing to serve as a third-party supervisor has expressed an 
interest in handling disadvantaged defendants, often those with several prior ar
rests. Since this policy is so controversial, some judges will agree more willingly 
than others, causing a rather erratic use of third-party custodians with respect to 
the number of prior arrests. 

Tables 9 and 11 show that misdemeanants are also less likely to receive release 
on recognizance as their number of prior arrests increases. Thus, over three
quarters of the alleged misdemeanants with no prior arrests received PR release, 



Table 8. 
N 
0\ 

Release Type Imposed, by Prior Record Type, 1974 
(D.C. Superior Court) 

Prior Record Type 

Felonies Misdemeanors 

No No 
Prior Prior Priors Prior Prior Priors 

Release Type All Arrests Arrests Unknown All Arrests Arrests Unknown 

Total 
% 100.0% 61.3% 38.7% 0.0% I 100.0% 45.7% 54.3% 0.0% 
N 4,631 2,837 1,793 1 6,249 2,853 3,393 3 

Personal 
recog. 

% 44.8 38.0 55.6 0.0 I 70.8 59.2 80.5 100.0 
N 2,076 1,079 997 0 4,423 1,690 2,730 3 

Surety bond 
% 28.9 34.9 19.2 100.0 12.2 18.4 6.9 0.0 
N 1,338 992 345 1 757 525 232 0 

Cash bond 
% 7.4 8.8 5.4 0.0 6.6 8.8 4.8 0.0 
N 346 249 97 0 415 252 163 0 

Third party 
% 16.9 16.2 18.0 0.0 8.8 11.2 6.9 0.0 

"'t; N 782 459 0 0 552 319 233 0 ~ 
Other 

.... .... 
% 1.9% 2.0% 1.8% 0.0% 1.6% 2.4% 1.1% 0.0% §: 
N 89 58 31 0 102 67 35 0 ~ 

~ 

~ 
Source: PROMIS. ~ 

'" ~ 
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Table 9. 
Release Type Imposed, by Number of Prior Arrests for Crimes Against Persons, 1974 

(D.C. Superior Court) 

Number of Prior Arrests for Crimes Against Persons 

Release Type Total 0 2 3 4 5+ 

Felonies 

Total 
% 100.0% 63.4% 9.9% 7.3% 5.1% 3.8% 10.5% 
N 4,631 2,937 458 336 235 177 488 

Personal 
recog. 

% 44.8 50.8 41.0 39.0 35.7 33,3 24.8 
N 2,076 1,493 188 131 84 59 121 

Surety bond 
% 28,9 23.7 28.2 31.8 40.8 41.8 48.1 
N 1,338 697 129 107 96 74 235 

Cash bond 
% 7.4 6,2 7.8 8.6 9.3 13.0 10.8 
N 346 183 36 29 22 23 53 

Third party 
% 16.9 17.5 21.0 17.6 11.5 9.0 14.3 
N 782 514 96 59 27 16 70 

Other 
% D 1.6 1.9 3.0 2.6 2.9 1.8 
N 89 50 9 10 6 5 9 

Misdemeanors 

Total 
% 100.0 76.8 8.3 4.8 3.1 1.7 5.4 
N 6,249 4,798 516 298 193 104 340 

Personal 
recog. 

% 70.8 74.9 64.1 59.1 54.9 53.8 47.4 
N 4,423 3,593 331 176 106 56 161 

Surety bond 
% 13.2 9.7 16.7 18.5 18.1 22.1 26.8 
N 757 467 86 55 35 23 91 

Cash bond 
% 6.6 6.2 6.4 7.1 8.8 11.6 10.6 
N 415 296 33 21 17 12 36 

Third party 
% 8.8 7.9 11.0 12.1 13.0 11.5 12.4 
N 552 380 57 36 25 12 42 

Other 
% 1.6% 1.3% 1.8% 3.4% 5.2% 1.0% 3.0% 
N 102 62 9 10 10 I 10 

Source: PROMIS. 
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Table 10. 
Re!ease Type Imposed, by Number of Prior Arrests for Nonpersonal Crimes, 1974 Felonies 

(D.C. Superior Court) 

Number of Arrests for Nonpersonal Crimes 

Release Type Total 0 1 2 3 4 5 6 7 8+ Unknown 

Total 
% 100.00/0 54.7% 8.7% 7.5% 4.8% 4.2% 4.0% 2.6% 1.8% 10.0% 1.7% 
N 4,631 2,535 401 347 221 196 183 120 83 465 80 

Personal 
recog. 

% 44.8 51.2 44.4 43.8 40.3 30.6 35.0 30.8 36.1 29.0 42.5 
N 2,076 1,297 178 152 89 60 64 37 30 135 34 

Surety bond 
% 28.9 23.6 24.5 28.5 35.7 44.4 39.3 40.9 39.7 42.6 28.8 
N 1,338 600 48 99 79 87 72 49 33 198 23 

Cash bond 
% 7.4 6.3 8.2 9.8 6.8 9.2 7.6 4.] 13.2 10.5 8.8 
N 346 160 33 34 15 18 14 5 11 49 7 

Third party 
% 16.9 17.0 20.9 16.7 14.9 14.3 15.3 22.5 10.8 14.8 18.8 
N 782 431 84 58 33 28 28 27 9 69 15 

Other '"0 
% 1.9% 1.8% 2.0% 1.2% 2.3% 1.5% 2.7% 1.6% 0.0% 3.0% 1.3% ... 

C\) 

N 89 47 8 4 5 3 5 2 0 14 1 :::;-
§: 

Source: PROMIS. !;:I;; 
C\) -C\) 

I:l 
Coo 
C\) 
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Table 11. 
z;-... 

Release Type Imposed, by Number of Prior Arrests for Nonpersonal Crimes, 1974 Misdemeanors g' ..... 
(D.C. Superior Court) ""tl 

Number of Prior Arrests for Nonpersonal. Crimes 
..... 

~ ..... 
(1:> 

Release Type Total 0 2 3 4 5 6 7 8+ Unknown 

Total 
% 100.0% 63.1% 8.8% 5.1% 4.0% 3.1% 2.6% 1.7% 1.4% 8.7% 1.5% 
N 6,249 3,944 553 319 247 193 160 107 89 546 91 

Personal 
recog. 

% 70.8 78.0 73.2 67.1 58.7 59.1 52.5 51.4 46.1 41.8 64.8 
N 4,423 3,078 405 214 145 114 84 55 41 228 59 

Surety bond 
% 12.2 8.2 6.9 8.8 21.4 13.5 21.9 19.6 20.2 30.4 15.4 
N 747 315 60 39 53 26 35 21 18 166 14 

Cash bond 
% 6.6 5.1 6.8 9.4 6.8 9.3 9.4 11.2 15.7 11.7 3.3 
N 415 204 38 30 i7 18 15 12 14 64 3 

Third party 
% 8.8 7.3 8.7 9.4 9.7 14.5 14.4 16.8 12.4 13.0 12.1 
N 552 288 48 30 24 28 23 18 11 71 11 

Other 
% 1.6% 1.3% 0.4% 1.8% 3.2% 3.6% 1.9% 0.9% 5.6% 3.0% 4.4% 
N 102 49 2 6 8 7 3 1 5 17 4 

Source: PROMIS. 

N 
\0 
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and fewer than half of those with five or more prior arrests were so fortunate. In 
contrast, a misdemeanor defendant's chances for third-party release seemed to 
rise with the number of his prior arrests, a probable reflection of the policies of 
those organizations serving as sponsors for these defendants. 

It is useful to examine how a criminal record interacts with the crime type of the 
current case in determining release conditions. Tables 12 and 13 show the distribu
tions of release conditions by crime type, separately for defendants without and 
with prior records. The same is done for alleged misdemeanants in Tables 14 and 
15. 

These tables offer further support to the claim that, consistent with the crime 
control objective, judges do seem to consider the defendant's previous criminal 
record in making their pretrial release decisions. For every crime type except 
gambling, defendants with prior records receivedPR conditions less often, and 
surety bond !'nore often, than defendants without prior records. Because of sman 
cell sizes, we hesitate to make too much of the gambling exception. However, it 
may reflect judges' perceptions that chronic gamblers present less of a threat to 
the community than chronic offenders of other types, such as rapists, robbers, and 
burglars. The latter types, plus homicide defendants with prior arrests, were 
among the groups most likely to be re1eased to third-party custodians-another 
indication that the custodians focus their efforts on defendants who are unlikely to 
qualify for the other forms of release. 

Cases Pending 
Closely related to the defendant's prior criminal record is whether he has a case 

pending at the time of the bail decision. A pending case demonstrates the defen
dant's possible criminal proclivities, which are aggravated by the fact that his 
alleged illegal activities occurred within a short time span. This may give the judge 
the impression that the defendant cannot control his antisocial behavior. Table 16 
reports how a pending case affected release conditions. 

The table indicates that relative to other defendants, those with pending cases 
were more than twice as likely to be denied personal recognizance release in favor 
of a financial bond. A pending case seemed to reduce the chance of third-party 
release for felony defendants, but increased the chance for misdemeanor defen
dants. This apparent inconsistency is explored further in a multivariate context in 
Chapter 3. 

Age 

Consistent with national crime figures, the Washington adult criminal courts are 
dominated by younger defendants. Table 17 shows that over half of all accused 
felons are between 18 and 25 years of age, and that only 16 percent are over 35. 
With the defendants bunched so tightly at the lower end of the age spectrum, it is 
difficult to detect a meaningful relationship between defendant age and the pretIial 
release decision. The table indicates that little variation exists with respect to age. 
This lack of variation is not completely surprising, since it would be difficult to 
offer rational explanations of why age should be a major factor in the judge's 
pretrial release decision. 

Felony defendants over 35 were slightly more likely to be released on their own 
recognizance than the defendant population as a whole (52 percent versus 45 
percent), possibly a reflection of closer community ties or a perception of less 
potential dangerousness among older defendants. Rates for the other categories 



Table 12. 
Release Type Imposed, by Crime Type-Felony Defendants Without Prior Arrests, 1974 

(D.C. Superior Court) 

Release Horni· As· Sexual Rob- Bur· Lar· Other Other Gam· Cons. Bail 
Type Total cide sault Assault bery glary ccny Fraud Property GUll Weapon bling Sex Drugs Viol. 

Total 
% 100.0% 5.0% 15.6% 4.8% 26.9% 17.6% 12.8% 7.3% 1.2% 1.9% 0.2% 2.8% 0.3% 0.6% 1.2% 
N 1,793 89 280 86 482 316 230 131 21 34 4.0 50.0 5 10 21 

Personal 
recog. 

% 55.6 39.3 69.6 45.3 47.5 55.1 57.4 72.5 66.7 55.9 75.0 50.0 40.0 70,0 28.6 
N 997 35 195 39 229 174 132 95 14 19 3 25 2 7 6 

Surety bond 
% 19.2 25.8 14.3 13.9 22.1 17.1 18.3 13.8 19.0 11.8 25.0 44.0 20.0 10.0 42.8 
N 345 23 40 12 107 54 42 18 4 4 1 22 1 1 9 

Cash bond 
% 5.4 9.0 2.9 10.5 4.6 5.4 7.3 2.3 4.8 11.8 0.0 0.0 0.0 20.0 23.8 
N 97 8 8 9 22 17 17 3 1 4 0 0 0 2 5 

Third party 
% 18.0 22.5 11.8 29.1 23.9 20.6 16.1 11.5 4.8 20.6 0.0 0.0 0.0 0.0 4.8 
N 323 20 33 25 115 65 37 15 1 0 0 0 0 1 

Other 
% 1.8% 3.4% 1.4% 1.2% 1.8% 1.9% 0.8% 0.0% 4.8% 0.0% 0.0% 6.0% 40.0% 0.0% 0.0% 
N 16 0 2 0 5 5 9 0 0 0 0 2 2 0 0 

Source: PROMIS. 

Kid· 
nap. 

0.2% 
3 

100.0 
3 

0.0 
0 

0.0 
0 

0.0 
0 

0.0% 
0 

Other 

1.7% 
31 

61.3 
19 

22.6 
7 

3.2 
1 

12.9 
4 

0.0% 
0 

V:! -I::l -C;:;. --. ~ 
I::l 
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.0 
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Table 13. 
Release Type Imposed, by Crime Type-Felony Defendants with Prior Arrests, 1974 

(D.C. Superior CO:Jrt) 

Release Homi- As- Sexual Rob- Bur- Lar- Other Other Gam- Cons. 
Type Total cide sault Assault bery glary ceny Fraud Property Gun Weapon bling Sex 

Total 
% 100.0% 4.2% 12.1% 4.2% 29.5% 21.2% 11.1% 4.8% 0.7% 4.5% 0.3% 1.1% 0.1% 
N 2,837 119 343 118 836 601 316 135 21 128 9 32 3 

Personal 
recog. 

% 38.0 25.2 56.0 39.0 32.2 37.1 36.7 47.4 47.1 43.8 33.3 53.1 0.0 
N 1,079 30 192 46 269 223 116 64 21 56 3 17 0 

Surety bond 
34.9 ~ 55.5 22.5 28.0 38.9 34.7 32.6 28.1 14.3 32.9 33.3 23.1 66.7 

N 992 66 77 33 325 208 103 . ., 3 42 3 9 2 --.' 

Cash bond 
% 8.8 3.4 3.8 2.5 9.5 9.8 12.7 8.9 !i.5 10.1 11.1 3.1 0.0 
N 249 4 13 3 80 59 40 12 2 13 1 1 0 

Third party 
% 16.2 15.1 15.2 24.6 18.3 15.8 17.4 15.6 14.3 10.2 0.0 0.0 33.3 
N 459 18 52 29 153 95 55 21 3 13 0 0 1 

Other 
% 2.0% 0.8% 2.7% 5.9% 1.0% 2.6% 0.6% 0.0% 4.8% 3.1% 22.2% 15.6% 0.0% 
N 58 1 9 7 9 16 2 0 1 4 2 5 0 

Source: PROMIS. 

Bail 
Drugs Viol. 

1.5% 2.8% 
43.0 79 

65.1 5.1 
28 4 

11.7 73.4 
5 58 

4.6 16.4 
2 13 

18.6 3.8 
8 3 

0.0% 1.3% 
0 1 

Kid-
nap Other 

0.2% 1.7% 
5 49 

40.0 34.7 
2 17 

60.0 34.7 
3 17 

0.0 12.2 
0 6 

0.0 16.3 
0 8 

0.0% 2.0% 
0 1 

W 
tv 

~ 
f\) 
~ .... -. !::) -~ 
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Table 14. 
Release Type Imposed, by Crime Typ2-Misdemeanor Defendants Without Prior Arrests, 1974 

(D,C. Superior Court) 

Release Romi· As- Sexual Rob- Bur- Lar- Other Other Gam- Cons. 
Type Total cide sault Assault bery glary ceny Fraud Property Gun Weapon bling Sex Drugs 

Total 
% 100.0% 0.1% 10.5% 0.1% 0.7% 5.0% 24.5% 3.1% 2.0% 8.8% 1.1% 1.6% 16.7% 23.2% 
N 3,392 4 357 4 24 168 830 105 69 297 39 53 568 787 

Personal 
recog. 

% 80.5 75.0 75.6 50.0 70.3 70.8 81.9 81.9 71.0 83.8 79.5 77.4 75.4 88.9 
N 2,730 3 270 2 rI 119 680 86 49 249 31 41 428 700 

Surety bond 
% 6.8 25.0 9.2 0.0 12.5 8.9 7.1 6.7 8.7 6.8 5.1 20.8 6.4 3.1 
N 231 1 33 0 3 15 59 7 6 20 2 11 36 24 

Cash bond 
% 4.8 1).0 5.3 25.0 4.2 5.4 3.2 4.8 2.8 3.3 0.0 0.0 10.3 2.6 
N 163 0 19 I 9 27 5 2 10 0 0 58 20 

Third party 
% 6.9 0.0 7.8 25.0 12.5 11.3 6.9 6.7 14.5 5.1 12.8 0.0 8.1 4.6 
N 233 0 28 I 3 19 57 7 10 15 5 0 46 36 

Other 
% 1.1% 0.0% 1.9% 0.0% 0.0% 3.6% 0.8% 0.0% 2.8% 1.0% 2.6% 1.9% 0.0% 0.9% 
N 35 0 7 0 0 6 7 0 2 3 1 1 0 7 

Source: PROMIS. 

Bail Kid-
Viol. nap. Other 

1.0% 0.0% 1.6% 
34 0 53 

32.4 0.0 83.0 
11 Ii 44 

32.4 0.0 5.7 
11 0 3 

26.5 0.0 3.8 
9 0 2 

5.9 0.0 7.5 
2 0 4 

2.9% 0.0% 0.0% 
1 0 0 
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Table 15. 
Release Type Imposed, by Crime Type-Misdemeanor Defendants with Prior Arrests, 1974 

(D.C. Superior Court) 

Release Homi- As- Sexual Rob- Bur- Lar- Other Other Gam- Cons. 
Type Total cide sault Assault bery glary eeny Fraud Property Gun Weapon bling Sex Drugs 

Total 
% 100.0% 0.1% 12.5% 0.2% 0.6% 7.7% 29.7% 2.9% 2.7% 186.0% 1.8% 1.2% 10.2% 17.8% 
N 2,853 2 358 5 16 221 848 58 77 6.5 52 34 291 507 

Personal 
reeog. 

% 59.2 50.0 65.9 100.0 50.0 48.4 57.4 53.4 59.7 68.8 59.6 76.5 58.8 71.4 
N 1,690 1 236 5 8 107 487 31 46 128 31 26 171 362 

Surety bond 
% 18.4 50.0 15.0 0.0 31.3 19.5 19.7 15.5 14.3 18.3 21.1 14.7 13.4 11.8 
N 525 54 0 5 43 167 9 11 34 11 5 39 60 

Cash bond 
% 8.8 0.0 5.1 0.0 0.0 10.8 9.9 12.1 9.1 4.3 3.8 5.9 15.5 4.8 
N 252 0 18 0 0 24 84 7 7 8 2 2 45 24 

lllird party 
% 11.2 0.0 10.3 0.0 18.8 16.3 10.0 13.8 11.7 7.5 15.4 2.9 12.4 11.0 
N 319 0 37 0 3 36 85 8 9 14 8 1 36 56 

Other 
% 2.4% 0.0% 3.7% 0.0% 0.0% 5.0% 3.0% 5.2% 5.2% 1.1% 0.0% 0.0% 0.0% 1.0% 
N 67 0 13 0 0 11 25 3 4 2 0 0 0.0 5 

Source: PROMIS. 

Bail 
Viol. 

5.0% 
143 

14.0 
20 

51.8 
74 

17.5 
25 

14.0 
20 

2.8% 
4 
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Table 16. 
Release Type Imposed, by Pending Case Status, 1974 

(D.C. Superior Court) 
----

Pending Case Status 

Felonies Misdemeanors 

At Least At Least 
Release None One None One 
Type Total Pending Pending Total Pending Pending 

Total 
% 100.0% 82.7% 17.3% 100.0% 88.3% 11.7% 
N 4,631 3,832 799 6,249 5,517 732 

Personal 
recog. 

% 44.8 49.7 21.7 70.8 75.4 35.9 
N 2,076 1,903 173 4,423 4,160 263 

Surety bond 
% 28.9 24.4 50.4 12.2 9.2 34.3 
N 1,338 935 403 757 506 251 

Cash bond 
% 7.4 6.2 13.6 6.6 5.7 13.9 
N 346 237 109 415 313 102 

Third party 
% 16.9 17.8 12.6 8.8 8.2 13.7 
N 782 681 101 552 452 100 

Other 
% 1.9% 2.1% 1.6% 1.6% 1.5% 2.1% 
N 89 76 13 102 86 16 

Source: PROMIS. 

showed negligible variation. If the rates had been controlled for charge simulta
neously with age, we expect that even these slight differences would decrease 
sharply. For example, if younger defendants are committing more serious crimes, 
the nature of the charge rather than the defendant's age may be the factor influenc
ing pretrial release conditions. 

Race 

Inferences concerning the effect of race should be made cautiously, due to the 
lack of statistical control for variables that may be related to both race and release 
conditions. Nevertheless, Table 18 indicates that, in felony cases, whites and 
nonwhites are about equally likely to receive nonfinancial release. However, the 
table indicates that among the nonfinancial releases, third-party custody is more 
common for nonwhites than for whites, perhaps as a result of Bonabond policies. 
In misdemeanor cases, in contrast, white defendants are more likely than non
whites to receive nonfinancial release in general, according to Table 18. Control
ling for type of charge and employment status would clearly be useful in under
standing the racial factor more fully; such controls are employed in the mul
tivariate analysis reported in the appendix. 
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Table 17. 
Release Type Imposed, by Defendant's Age, 1974 

(D.C. Superior Court) 

Release Type Total 18-21 22-25 26-30 31-35 36-73 Unknown 

Felonies 

Total 
% 100.0% 30.4% 24.0% 17.2% 8.2% 15.9% 4.3% 
N 4,631 1,409 1,111 796 378 738 199 

Personal 
recog. 

% 44.8 45.8 43.2 40.7 46.6 51.9 33.7 
N 2,076 646 480 324 176 383 67 

Surety bond 
% 28.9 25.4 33.9 32.3 29.6 26.4 20.1 
N 1,338 358 376 257 112 195 40 

Cash bond 
% 7.4 7.0 8.8 9.8 6.9 5.2 3.5 
N 346 99 98 78 26 38 7 

Third party 
% 16.9 20.4 12.7 15.5 13.8 13.1 40.7 
N 782 288 141 123 52 97 81 

Other 
% 1.9 1.3 1.5 1.8 3.2 3.3 2.0 
N 89 89 16 14 12 25 4 

Misdemeanors 

Total 
% iOO.O 29.8 23.2 17.7 9.4 18.7 1.3 
N 6,249 1,860 1,452 1,103 586 1,169 79.0 

Personal 
recog. 

% 70.8 74.1 68.5 69.7 69.3 70.7 60.8 
N 4,423 1,379 994 769 406 827 48 

Surety bond 
% 12.2 9.1 12.7 14.4 13.6 13.0 16.4 
N 257 169 184 159 80 152 13 

Cash bond 
% 6.6 6.3 8.1 6.4 5.5 6.0 11.4 
N 415 117 117 70 32 70 9 

Third party 
% 8.8 9.5 9.9 8.5 8.4 6.8 11.4 
N 552 177 144 94 49 79 9 

Other 
% 1.6% 1.1% 0.9% 1.0% 3.3% 3.5% 0.0% 
N 102 18 13 11 19 41 0 

Source: PROMIS. 
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Table 18. 
Release Type Imposed, by Defendant's Race, 1974 

(D.C. Superior Court) 

Felonies Misdemeanors 

Release Type Total Nonwhite White Total Nonwhite White 

Total 
% 100.0% 94.8% 5.2% 100.0% 85.1% 14.9% 
N 4,583 4,345 238 6,103 5,196 907 

Personal 
recog. 

% 44.8 44.5 50.0 70.6 69.6 76.0 
N 2,051 1,932 119 4,308 3,619 689 

Surety bond 
% 28.9 29.0 26.9 12.2 12.9 8.1 
N 1,327 1,263 64 747 674 73 

Cash bond 
% 7.5 7.4 8.4 6.7 6.3 8.6 
N 344 324 20 408 330 78 

Third party 
% 16.8 17.1 12.2 8.8 9.2 6.4 
N 772 743 29 538 480 58 

Other 
% 2.0% 2.0% 2.6% 1.6% 1.8% 1.0% 
N 89 83 6 102 93 9 

Source: PROMIS. 

Sex 

Because only 10 percent of the defendants in this analysis are female, small cell 
sizes make it difficult to infer the effect of defendant sex on the distribution of 
pretrial release conditions. Nevertheless, Table 19 offers some interesting find
ings. Women charged with felonies were more likely than men to receive nonfi
nancial release, either on personal recognizance or to a third-party custodian. Yet, 
when one examines misdemeanor cases, both sexes received PR release at the 
same rate: 71 percent. Why do female felony defendants receive apparently 
preferential treatment in felony cases? Why not in misdemeanors? Does the dif
ference reflect judicial chivalry or the effect of different crime types? An investi
gation of sllch questions is deferred to the multivariate analysis in Chapter 3. 

Employment Status 

Perhaps the most striking feature of Table 20 is that among all defend~"'*~ (()r 
whom empluyment ct.:>tns was recorded, more than half were 1It>.,1l1ployed. With 
respect to pretrial release declsl\.J1.~, however the table raises doubt as to how 
strongly judges consider employment stability' h. ~1-,pir release decisions. If this 
factor were being considered systematically, we would expect a rn. ... '(',h higher PR 
rate for employed defendants than for their jobless counterparts. Yet the "dl/~n
tage enjoyed by employed defendants is less than 10 percentage points over the 
entire defendant population, for both alleged felons and misdemeanants. It is 
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Table 19. 
Release Type Imposed, by Defendant's Sex, 1974 

(D.C. Superior Court) 

Felonies Misdemeanors 

Release Type Total Male Female Total Male Female 

Total 
% 100.0% 90.9% 9.1% 100.0% 81.4% 18.6% 
N 4,631 4,210 421 6,249 5,084 1,165 

Personal 
recog. 

% 44.8 43.6 57.2 70.8 70.9 70.1 
N 2,076 1,835 241 4,423 3,606 817 

Surety bond 
% 28.9 29.8 19.7 12.2 12.7 9.3 
N 1,338 1,255 83 757 649 108 

Cash bond 
% 7.4 7.6 6.2 6.6 5.8 10.2 
N 346 320 26 415 296 119 

Third party 
% 16.9 12.0 15.4 8.8 8.6 9.7 
N 782 717 65 552 439 113 

Other 
% 1.9% 1.9% 1.4% 1.6% 1.9% 0.7% 
N 89 83 6 102 94 8 

Source: PROMIS. 

worth noting that nearly one-third of the unemployed defendants were required to 
post surety bonds. Since unemployment usually indicates a depleted financial 
condition, it is likely that those defendants stand little chance of obtaining release. 

OBTAINING RELEASE 

For defendants assigned financial conditions, an important issue is their ability 
to satisfy those conditions and obtain release. Unfortunately, this outcome is not 
routinely communicated to the U.S. Attorney's Office; hence, it is not recorded in 
PROMIS. However, for this study the release outcome was hand-collected from 
court records for a random sample of defendants assigned financial release condi
tions. Although an attempt was made to collect data for a 25-percent sample, 
missing and ambiguous court records reduced the actual sample size to 22 percent. 
"Q"'lled on this sample, Table 21 reports, separately for felonies and misdemeanors, 
the relt«"., I")utcomes for defendants assigned cash or surety bond '. Bonn amounts 
have been categoML.cd \'IS being above or below th'" ..... .:ipecttve median amounts for 
cash and surety bond. 

The table confirrno t-vvu nndings that might have been expected. First, defen
dants Sllcceed in posting cash bond far more often than they sllcceed in posting 
surety bond. Among felony cases, the 73 percent overall relea~e rate among 
cash-bond defendants exceeds by 28 percentage points the rate for surety-bond 
defendants. In misdemeanor cases cash-bond defendants had a L:4-point advan
tage. The differentials reflect the relative ease of raising the 10 percent deposit 



Table 20. V:l -Release Type Imposed, by Defendant's Employment Status, 1974 I:l 
~. 

(D.C. Superior Court) -B' 
I:l 

Felonies Misdemeanors ""-

'"tl 

Release Un- Un-
.... 
~ 

Type Total Employed employed Unknown Total Employed employed Unknown ""-
Cl> 

Total 
% 100.0% 38.6% 48.9% 12.5% 100.0% 47.2% 41.2% 11.6% 
N 4,631 1,786 2,265 580 6,249 2,950 2,574 725 

Personal 
recog. 

% 44.8 52.6 40.4 38.1 70.8 80.7 61.1 64.8 
N 2,076 940 915 221 4,423 2,381 1,572 470 

Surety bond 
% 28.9 23.7 31.3 35.5 12.2 8.4 15.8 14.2 
N 1,338 413 709 206 757 246 408 103 

Cash bond 
% 7.4 7.1 7.6 7.9 6.6 4.4 8.9 7.9 
N 346 127 173 46 415 129 229 57 

Third party 
% 16.9 15.0 18.5 16.6 8.8 5.6 12.0 10.9 
N 782 268 418 96 552 164 309 79 

Other 
% 1.9% 1.6% 2.3% 2.0% 1.6% 1.0% 2.1% 2.2% 
N 89 28 50 11 102 30 56 16 

Source: PROMIS. 

w 
\0 
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Table 21. 
Release Outcome, by Type of Financial Release, 1974 

(D.C. Superior Court) 

Surety Bond Cash Bond 

Below Above Below Above 
Release All Median Median All Median Median 
Outcome Amounts ($2,500) ($2,500) Amounts ($1,500) ($1,500) 

Felonies 

Release 
obtained 

% 45.2% 55.4% 40.8% 73.1% 100.0% 71.6% 
N 137 51 86 57 4 53 

Release not 
obtained 

% 54.8 44.6 59.2 26.9 0.0 28.4 
N 166 41 125 21 0 21 

Total 
% 100.0 100.0 100.0 100.0 100.0 100.0 
N 303 92 211 78 4 74 

Misdemeanors 

Release 
obtained 

% 56.1 59.3 47.8 80.2 86.8 69.7 
N 92 70 22 69 46 23 

Release not 
obtained 

% 43.9 40.7 52.2 19.8 13.2 30.3 
N 72 48 24 17 7 10 

Total 
% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 
N 164 118 46 86 53 33 

Source: D.C. Superior Court Records. 

required for cash bond, compared with raising the full amount from one's own 
sources or from a bondsman. 

PRETRIAL MISCONDUCT 

As noted in Chapter 1, a major concern of both D.C. residents and criminal 
justice officials has been the problem of defendants committing crimes while 
awaiting trial. Table 22 reports the rates at which accused felons and misdemean
ants were rearrested, controlling for the type of release they obtained. For obvi
am, reasons, defendants who were unable to obtain financial release are not in
cluded in any of the tables that describe pretrial misconduct rates. Rearrests for 
bail violations are not included in Tables 22 or 23. 
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Table 22. 
Pretrial Rearrest Frequency, by Type of Release Obtained, 1974 

(D.C. Superior Court) 

Pretrial Personal Surety Cash Third 
Conduct Recognizance Bond Bond Party Other Aggregate n 

Felonies 

Not rearrested 
% 89.3% 81.8% 75.4% 86.2% 95.5% 86.6% 
N 1,853 112 43 674 85 3,313 

Rearrestedb 

% 10.7 18.2 24.6 13.8 4.5 13.4 
N 223 25 14 108 4 511 

Total 
% 100.0 100.0 100.0 100.0 100.0 100.0 
N 2,076 137 57 782 89 3,825 

Misdemeanors 

Not rearrested 
% 94.3 93.5 91.3 95.1 92.2 93.2 
N 4,173 86 63 478 94 5,419 

Rearrestedb 

% 5.7 6.5 8.7 14.9 7.8 6.8 
N 250 6 6 82 8 394 

Total 
% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 
N 4,423 92 69 552 102, 5,814 

Source: PROMIS and D.C. Superior Court records. 
a In computing aggregate estimates, outcomes in surety and cash bond cases are weighted by a factor of 
4.525, to compensate for the mte at which these cases were sampled. 
b Arrests for bail violations lIot included. 

Among fe10ny defendants on pretrial release during 1974, an estimated 13 per
cent were rearrested before disposition of their cases; among alleged misdemean
ants, the estimated rate was 7 percent.; The difference may reflect less proclivity 
toward crime among misdemeanants, or the fact ~hat misdemeanor cases are 
disposed of more quickly, or both. The felony defendants released on cash bond 
were by far the least dependable-25 percent were rearrested-about twice the 
rate for defendants receiving nonfinancial release. Given the high-risk nature of 
the defendants selected by the major third-party custodians, it is not surprising 
that, particularly in misdemeanor cases, their rearrest rate was relatively high. 

Many would argue that this table overstates the dimensions of the pretrial crime 
problem, and that a more accurate picture wou1d be obtained by counting only 
pretrial rearrests that lead to conviction. This is done for a subset of cases-each 
defendant's first 1974 case-in Table 23. The estimated aggregate rates reflect the 
fact that fewer than half of all pretrial reatTests lead to conviction. Unfortunately, 
the small cell sizes that result preclude meaningful comparisons of rates across 
release types. 
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Table 23. 
Pretrial Rearrest and Conviction Frequency, by Type of Release Obtained, 1974 

(D.C. Superior Court) 

Pretrial Personal Surety Cash Third 
Conduct Recognizance Bond Bond Party Other Aggrega,e u 

Felonies 

Not rearrested 
and convicted 

% 95.5% 92.5% 97.0% 94.4% 98.5% 94.9% 
N 1,651 99 32 603 65 2,912 

Rearrestedb and 
convicted 

% 4.5 7.5 3.0 5.6 1.5 5.1 
N 77 8 1 36 1 155 

Total 
% 100.0 100.0 100.0 100.0 100.0 100.0 
N 1,728 107 33 639 66 3,067 

Misdemeanors 

Not rearrested 
and convicted 

% 97.5 96.3 92.2 95.0 97.4 97.0 
N 3,783 52 47 400 74 4,705 

Rearrestedb and 
convicted 

% 2.5 3.7 7.8 5.0 2.6 3.0 
N 97 2 4 21 2 147 

Total 
% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 
N 3,880 54 51 421 76 4,852 

Source: PROMIS and D.C. Superior Court records. 
Note: For a defendant having more than one 1974 case, only his conduct during the first case is 
counted in this table. 
a In computing aggregate estimates, outcomes in surety and cash bond cases are weighted by a factor of 
4.525, to compensate for the rate at which these cases were sampled. 
b Arrests for bail violations not included. 

The extent to which released defendants fail to appear for trial is examined in 
Table 24. This table reports overall nonappearance rates of about 11 percent in 
both felony and misdemeanor cases. It is somewhat surprising that the mis
demeanor rate is as high as the felony rate, for two reasons. First, it is sometimes 
argued that since felony cases present more severe potential sentences, felony 
defendants have a greater incentive to flee. Second, it is argued that felony cases, 
which take longer to dispose of, present greater opportunities to flee. Our results, 
which are consistent with results obtained by others, do not support either of 
these contentions.s 

Among felony defendants, the alternative forms of release do not generate 
widely divergent nonappearance rates; however, defendants released on cash 
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Table 24. 
Frequency of Failure to Appear, by Type of Release Obtained, 1974 

(D.C. Superior Court) 

Pretrial Personal Surety Cash Third 
Conduct Recognizance Bond Bond Party Other Aggregatea 

Felonies 

Did not fail 
to appear 

% 89.6% 89.8% 87.7% 88.4% 94.4% 89.4% 
N 1,860 123 50 691 84 3,418 

Failed to appear 
% 10.4 10.2 12.3 11.6 5.6 10.6 
N 216 14 7 91 5 407 

Total 
% 100.0 100.0 100.0 100.0 100.0 100.0 
N 2,076 137 57 782 89 3,825 

Misdemeanors 

Did not fail 
to appear 

% 90.9 89.1 76.8 81.9 85.3 89.0 
N 4,020 82 53 452 87 5,170 

Failed to appear 
% 9.1 10.9 23.2 18.1 14.7 11.0 
~ 403 10 16 100 15 636 

Total 
% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 
N 4,423 92 69 552 102 5,806 

Source: PROMIS and D.C. Superior Court records. 
aIn computing aggregate estimates, outcomes in surety and cash bond cases are weighted by a factor of 
4.525, to compensate for the rate at which these cases were sampled. 

bond do exhibit a somewhat higher failure rate. Among misdemeanor defendants, 
however, a much wider range is observed-cash bond and third-party defendants 
miss appearances twice as frequently as those released on personal recognizance. 
This may reflect the fact that among misdemeanor defendants, cash bond and 
third-party custody are imposed on only exceptionally high-risk defendants (e.g., 
career felons who happen to be arrested for a misdemeanor this time). 

Additional insight into tile problem offaiIure to appear can be gained by consid
ering only "willful" failures to appear, that is, those followed by arrest for a Bail 
Reform Act violation or those that prevented disposition of the case as of August 
1975.9 Table 25 reports 1974 rates of willful failures to appear for felons and 
misdemeanants. Under this definition, over half of the nonappearances are appar
ently not intentional. Many of the nonwillful failures may be the result of com
munication breakdowns between the courts and the defendant. As with arrest 
leading to conviction, small cell sizes make comparisons across release conditions 
very tentative. However, those released on personal recognizance were least 
likely to miss an appearance deliberately-only 35 percent of their failures could 
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Table 25. 
Frequency of Willful Failure to Appear, by Type of Release Obtained, 1974 

(D.C. Superior Court) 

Pretrial Personal Surety Cash Third 
Conduct Recognizance Bond Bond Party Other Aggregate· 

Felonies 

Did not willfully 
fail to appear 

% 96.5% 95.3% 93.9% 95.0% 95.5% 95.9% 
N 1,668 102 31 607 63 2,940 

Willfully failed 
to appear 

% 3.5 4.7 6.1 5.0 4.5 4.1 
N 60 5 2 32 3 127 

Total 
% 100.0 100.0 100.0 100.0 100.0 100.0 
N 1,728 107 33 639 66 3,067 

Misdemeanors 

Did not willfully 
fail to appear 

% 97.5 96.3 92.2 95.0 97.4 97.0 
N 3,783 52 47 400 74 4,705 

Willfully failed 
to appear 

% 2.5 3.7 7.8 5.0 2.6 3.0 
N 97 2 4 21 2 147 

Total 
% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 
N 3,880 54 51 421 76 4,852 

Source: PROMIS and D.C. Superior Court records. 
BIn computing aggregate estimates, outcomes in surety and cash bond cases are weighted by a factor of 
4.525, to compensate for the rate at which these cases were sampled. 

be categorized as willful. This is a reassuring finding, since it is hoped that those 
defendants receiving personal recognizance are the ones most likely to appear. 
Only 3.5 percent of all PR felony defendants willfully avoided their required court 
appearance. Misdemeanants showed an even sharper distinction between willful 
and involuntary failures. Of the 9 percent overall nonappearance rate for PR 
misdemeanants, only 2.5 percent were willful. Cash-bond defendants also showed 
a drastic reduction, from a 23 percent total rate to an 8 percent willful rate. 

PREVENTIVE DETENTION 

Chapter 1 discussed the puzzling lack of use of the preventive detention provi
sion of the 1970 D.C. Court Reform Act. No tables are presented on the use of this 
provision in 1974, because it was requested only once during the year. Moreover, 
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Table 26 demonstrates clearly that this provision, intended to protect the commu
nity from certain classes of defendants thought to be dangerous, has been used 
seldom during the past five years. The data do reflect a slight upward trend in its 
use during the last two years. However, despite the contention cited in Chapter 1 
that a third of all defendants are eligible for detention, the rate at which it is 
requested has yet to reach 1 percent. 

Former U.S. Attorney Earl J. Silbert, who headed the office responsible for 
requesting preventive detention, has stated that since the 60-day permissible de
tention period is too short to process most felony cases, he was reluctant to 
request it in all but a few cases. He suggested lengthening the period, enlarging the 
eligible group to include drug addicts charged with crimes, and rephrasing the law 
to specify first-degree murder as making the defendant eligible for detention. lo 

Professor William McDonald attributes the dormancy of preventive detention to 
the prosecutor's assumption that judges will use high financial bond to detain 
dangerous defendants unofficially, saving both court and prosecutor the burden of 
a preventive detention hearing. 11 

Recent legislation, passed by the V,S. House of Representatives in 1977 and 
still under consideration by the U.S. Senate at the time of this writing, includes 
amendments to existing law that would lengthen the permissible detention period 
and broaden eligibility criteria, as suggested by former U.S. Attorney Silbert. 
Some of the results reported in the next chapter of this report are pertinent to the 
legislation and provide a test of McDonald's hypothesis. 

Year 

1973 
1974 
1975 
1976 
197'f1 

Source: PROMIS. 
a First 6 months. 

Notes 

Table 26. 
Requests for Preventive Detention, 1974-1977 

(D.C. Superior Court) 

No. of Previous 
Detention Hearings 

Requested 

22 
1 
4 

24 
15 

Percentage of Total 
Felony Cases 

.4% 

.0 

.1 

.4 

.6% 

1. See Paul B. Wice, j."reedomfor Sale (Lexington, Mass.: Lexington Books, 1974); and 
Wayne Thomas, Bail Reform in America (Berkeley: University of California Press. 1976). 

2. Evaluation of Third Party Custody Programs. submitted to the D.C. Office of Crimi
nal Justice Plans and Analysis (Washington, D.C.: Lewin & Associates, 1975): 2. 

3. The use of bail to diffuse release responsibility in cases involving serious crimes has 
been noted by Frederic Suffet in "Bail Setting: A Study of Courtroom Interaction," re
printed in George F. Cole, ed., Criminal Justice: Law and P~)litics (North Scituate, Mass.: 
Duxbury Press, 1972): 309-10. 
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4. In fact, tests for independence of release conditions across judges produce chi-square 
statistk:s of 602.6 for felony cases and 382.0 for misdemeanor cases (Table 6). At the 0.001 
significance level, these statistics indicate that judge identity strongly affects release condi
tions. 

5. With the exception of surety bond, results were statistically significant at the 0.05 
level. 

6. ThroughOilt this discussion, "arrest" refers to an adult arrest for a felony or serious 
misdemeanor, for which the defendant was fingerprinted by a police agency reporting to the 
FBI. 

7. It is likely that felony defendants are more likely to be rearrested for felonies and 
misdemeanor defendants, for misdemeanors; however, specialization is far from complete. 
Kristen M. Williams, The Scope and Predictioll of Recidivism, PROMIS Research Publica
tion no. 10 (INS LA W, 1979): 37, in describing general (not necessarily pretrial) rearrest 
patterns over several years, reports: "Of the felony panel defendants, 29 percent had a later 
arrest for a felony and 22 percent had a later arrest for a misdemeanor. Twenty-two percent 
of the persons arrested in their panel case for a misdemeanor had a later arrest for a felony, 
and 28 percent had a later arrest for a misdemeanor." 

8. Equal rates for felony and misdemeanor cases, and higher rates for the less serious 
"violation" category, were found by S. Andrew Schaffer, Bail alld Parole Jumping ill 
Manhattan ill 1967 (New York: Vera Institute of Justice, 1970): 25-28. 

9. Receipt of the notice to appear by a defendant who then fails to appear is considered 
primafacie evidence of willful failure to appear. If the officer who serves the bench warrant 
finds evidence of receipt of the notice to appear, he is expected to rearrest the defendant for 
a Bail Reform Act violation. 

10. Earl J. Silbert. "Pre-trial Detention: Trying to Find a Common Sense Solution," Th ... 
Washington Post, April 8, 1976: Md. 2. 

11. William F. McDonald, "Testimony to U.S. Senate Subcommittee on the District of 
Columbia regarding H.R. 7747," February 6, 1978: 5-6. 
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Multivariate Analysis of Pretrial 
Release and Misconduct 

Chapter 2 presented a quantitative description of pretrial release practices in 
the District of Columbia. It also indicated the size of the pretrial misconduct 
problem, as measured by the rates at which defendants fail to appear or become 
rearrested and convicted. Nevertheless, statistics such as those in Chapter 2 often 
raise as many questions as they answer; by themselves, they can even encourage 
erroneous conclusions. 

For example, Table 19 reported that a female felony defendant was nearly 
one-third more likely than a male felony defendant to b~ released on personal 
recognizance. Does this demonstrate chivalry (or sexism) by District of Columbia 
judges, or does it indicate that, for some other reason, female defendants are 
considered better pretrial risks than males? 

As another example, Tables 22 and 24 indicate that felony defendants released 
on cash bond are more likely than those on personal recognizance to be rearrested 
or to fail to appear for trial. Based on those results, should we advocate increased 
use of release on recognizance as a way to reduce pretrial flight, or should we 
conclude that the judges underestimated the misconduct potential of the cash
bond defendants and should have r~quired even higher amounts? 

Both examples illustrate the difficulty of reaching conclusions when causal 
variables-sex and charge in one cac;e, and defendant characteristics and bond 
amount in the other-may interact to determine a result, such as pretrial behav
ior. We could study the first question by tabulating release type by crime type, as 
in Tables 4 and 5, separately for males and females. Sex would then be "held 
constant," but four tables would be needed to present the results instead of two. 
The required number of tables explodes if we simultaneously try to hold constant 
such variables as prior arrests, prior failures to appear, local and nonlocal resi
dence, employment status, and all the other variables that are often thought to 
work together in explaining pretrial behavior. 

The statistical techniques for learning how the values of several explanatory 
variables determine the value of a dependent variable are often grouped together 
under the title" multivariate analysis." Perhaps the most popular of these tech
niques is mUltiple regression analysis, which is usually appropriate when the 
dependent variable can take on any of a wide range of values. Another technique, 
called probit analysis, is often used when the dependent variable can take on only 
a few values; an example is a variable that equals one if a released defendant fails 
to appear, and zero otherwise. Both techniques were used, as appropriate, in this 
study. 

47 
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To supplement the descriptive data in Chapter 2, we performed several mul
tivariate analyses of 1974 PROMIS data; the results are reported in detail in the 
appendix and summarized in this chapter. These analyses were designed to study 
the following concerns regarding pretrial release in the District of Columbia: 

Pretrial Release Conditions 
• How does crime type affect pretrial release decisions? 
• How does the defendant's history of arrests and failures to appear affect 

pretrial release decisions? 
• What defendant socioeconomic characteristics affect pretrial release deci

sions? 
• How uniformly do arraignment judges set pretrial release conditions? 
• Does the likelihood of conviction or the possible sentence affect pretrial 

release conditions? 
• Are pretrial release conditions affected by capacity constraints in the deten-

tion facility-? 

Obtaining Release Under Financial Conditions 
• Does a high bond amount prevent a defendant from obtaining release? 
• Is the release probability increased if the defendant may post only 10 percent 

of the bond, rather than a surety bond for the entire amount? 
e What characteristics of the defendant and crime determine whether a re

quired bond is actually posted? 

Pretrial Misconduct 
• Do high bonds and special supervision (by a bondsman or third-party cu:sto

dian) discourage failure to appear for trial and pretrial rearrests? 
• Do defendant and case characteristics used in setting release conditions actu

ally predict failure to appear or future crimes? 
• Does a high likelihood of conviction or a high possible sentence encourage 

f;iiIure to appear? 

Probit analysis was used to study the following variables: the financial
nonfinancial decision, the choice between cash and surety bend, the choice be
tween personal recognizance and third-party forms of nonfinancial release, pre
trial rearrest, and failure to appear. Ordinary least-squares regression analysis was 
applied to the determination of bond amount, a continuous dependent variable. 
Before summarizing the results of these analyses, it is useful to discuss some 
results of previous research on these questions. 

KMPIRICAL RESEARCH ON THE PRETRIAL RELEASE DECISION 

Besides the institutional studies of pretrial release cited in Chapter 1, empirical 
studies of various pretrial release issues have been conducted since the 1930s. The 
reader is referred to a 1975 evaluation by the National Center for State Courts for 
a comprehensive review of this literature, I and to Chapter 4 for a discussion of the 
results of other studies of pretrial release issues that are beyond the immediate 
scope of this report. However, to put our analysis in perspective, it is helpful to 
discuss a few studies that are especially closely related to ours in terms of ques
tions addressed, methodology employed, or jurisdiction studied. 

In 1932, as part of a comprehensive review of criminal justice administration in 
Portland, Oregon, Morse and Beattie tabulated data on nearly 1,800 felony cases 
to examine relationships between case characteristics and pretrial release status. 2 
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Generally, their tables show that high bail was set in cases involving serious 
charges, such as robbery and sex crimes. In addition, cases in which high bail was 
set were carried further through the criminal justice process and ended in convic
tion more frequently than did other cases. They hypothesized, but could not test, 
relationships between a common set of characteristics-weight of evidence, 
community ties, prior record, and aggravating characteristics of the crime-and 
both imposition of high bail and eventual conviction. 

During the 19508, study teams directed by Caleb Foote interviewed court offi
cials and tabulated data from court records in Philadelphia and New York to learn 
what factors determine release conditions and what effect those conditions have 
on eventual case outcome.3 In both studies, the crime charged and the prosecu
tor's recommendation were found to be the primary determinants of release condi
tions; data on defendants' community ties were seldom even collected. As one 
would expect, the study teams found that the proportion of defendants able to post 
bond decreased as the bond amount increased. They did not examine whether the 
defendants for whom the highest bonds were set did in fact present the greatest 
risk of misconduct if they managed to obtain release. Moreover, although they 
found that defendants who could not obtain release were convicted at a higher rate 
and sentenced more harshly than other defendants, they could not conclude 
whether those findings arose from a direct cause-and-effect relationship or were 
the result of both adverse defendant and case characteristics. 

Literally scores of additional empirical studies, of varying degrees of soundness 
and sophistication, have been incorporated in evaluations of bail reform projects. 4 

The first of these, and the only major one based on a controlled experiment, was a 
1963 evaluation of the Manhattan Bail Project.5 This study reported that defen
dants in the experimental group, who were recommended for personal recogni
zance release based on verified information on their community ties, were in fact 
released at a 60-percent rate. This rate was four times as high as the rate in a 
control group that contained defendants equally well qualified, according to the 
project criteria, but not recommended. The study reported an impressively low 
nonappearance rate, just over 1 percent, among the first 250 defendants released 
following a recommendation. These results demonstrated clearly that judges re
spond to release recommendations based on community-ties criteria. HoweV"er, 
since the control group did not include defendants who did not satisfy the Proj
ect's criteria, the experiment permits no inference about whether the criteria 
effectively discriminate between good risks and poor risks. It seems reasonable to 
infer that the Project's supervision of released defendants in the experimental 
group contributed tothe group's impressive rate of appearance. 

Manhattan data were also used in a later study by Schaffer,6 who attempted to 
relate nonappearance to crime type, release conditions, community-ties indica
tors, and disposition time for the case. He found that persons released on personal 
recognizance following a positive recommendation had a nonappearance rate of 
9.4 percent, less than half the rate for those released despite an adverse recom
mendation. This reflects a positive correlation between the recommendation 
criteria and the risk a defendant present~, but it does not identify criteria in use 
that lack predictive power, or potentially useful additional criteria. Schaffer 
speculated, however, that one negative attribute, suspected drug addiction, 
should be added to the list. It i~ of interest that Schaffer's tables indicated no 
positive influence of seriousness of the charged offense on likelihood of nonap
pearance. 

Three other studies that make extensive use of cross-tabulations are of special 
interest because they pertain to the District of Columbia pretrial release system. 
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The first of these, a 1963 study published by the Junior Bar Section of the D. C. Bar 
Association,7 included an analysis of questionnaires concerning the bail-setting 
process. The questionnai.res revealed that bond recommendations of the prosecut
ing Assistant U.S. Attorneys were given great weight in the actual setting of 
conditions. These recomme.'ndations, in turn, were said to be based on the defen
dant's prior convictions, the nature of the alleged offense, the weight of the 
evidence, and the degree of injury to the victim. Community-ties indicators, such 
as length of time as a local resident, length and nature of employment, and prior 
probation record, were claimed to be important but were usually unavailable. 
While one hesitates to draw conclusions about behavior from questionnaire re
sponses, the list of variables influencing the recommendation is surprising in light 
of the historical legal purpose of bail, to assure the defendant's appearance for 
trial. These findings no doubt helped stimulate enactment of bail reform laws for 
the District three years later. 

The second study analyzed the records of714 defendants processed by the D.C. 
criminal justice system during four weeks in 1968.8 The study found substantial 
uniformity in pretrial release rates, irrespective of crime type or seriousness. 
Moreover, it found no defendant characteristics other than employment status to 
be strongly associated with the probability of pretrial rearrest. The fact that only 
47 defendants in the data base were rearrested may help explain the inability to 
find such relationships. However, even among the small sample, the rearrest 
probability was found to increase with the length of the pretrial release period. 

The third study, performed in 1971 under the auspices of the Harvard Civil 
Rights-Civil Liberties Law Review,9 was intended to test the power of D.C. 's 
preventive detention criteria to predict pretrial crime by 427 Boston defendants. 
The study's principal conclusion, that pretrial crime can be predicted by length of 
the pretrial release period but not by the D.C. criteria, would have been more 
convincing if the selection of the sample had been unbiased. All 427 defendants in 
the sample would have been statutorily detainable as dangerous defendants if they 
had been arrested in thr. District of Columbia. Thus, like a study of the effect of 
age on death rate using a sample containing only elderly persons, the Harvard 
study may have missed effects that would have been apparent in a sample draw!1 
from the general population of defendants. 

More recent studies have applied multivariate statistical techniques in attempts 
to validate the predictive power of variables used as criteria for release on recog
nizance. One study, by Michael Gottfredson,1O incorporated data on 56 personal 
and case characteristics, including those used in the Vera Institute's Manhattan 
Bail Project, for 201 low-risk and 328 high-risk released defendants. Among those 
defendants, Gottfredson reported correlations of only about 0.15 between a score 
computed according to the Vera rules and various indicators of pretrial miscon
duct. Within half the sample, randomly selected, an alternative score based on 
multiple regression weights displayed better correlations (approximately 0.4) with 
the misconduct indicators. However, when applied to the other half of the sample, 
the regression-based score performed no better than the Vera score. This study 
makes clear both the difficulty of predicting pretrial misconduct and the impor
tance of validating results across samples. However, its results are subject to both 
the usual caveats associated with regression analysis of a dichotomous dependent 
variable and the possibility that excluding from the sample defendants charged 
with violent crimes may have unintentionally masked predictive power of some 
variables that predominate among those defendants. Nevertheless, charged crime 
type, a drug history, prior convictions, and employment status emerged as signifi
cant predictors of nonappearance and prebial rearrest. 

A recent study by Ballardll applied discriminant analysis to a sample of 519 
Cobb County, Georgia, defendants in an attempt to learn which of 59 variables 
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showed power to discriminate between defendants who appear for trial and those 
who do not. Prior drug use, length of residence, presence ofa criminal record, and 
number of children headed Ballard's list of significant predictors. Unfortunately, 
discriminant analysis relies heavily on an assumption that the independent vari
ables are distributed as multivariate normal. Since virtually all variables included 
are categorical, the assumption is untenable; moreover, the fact that some of the 
categorical variables are not coded as the usual 0 to 1 makes interpretation dif
ficult. 

A 1977 study by Reynoldsn found nonlocal residence, the number of prior 
arrests, and the existence of theft or weapons charges to be significant predictors 
of nonappearance, using multiple regression analysis. However, these results 
should be treated cautiously, since bond amount, which is not included in the 
nonappearance equation, is shown elsewhere in the paper to be correlated with 
both nonappearance and several of the included variables. This omission biases 
the other coefficient estimates. 

The first economic investigation of pretrial release and misconduct, and the 
research to which our multivariate analysis owes its greatest intellectual debt, was 
reported in a pair of articles by Landes.13 The first article specified a theoretical 
model of judicial behavior in setting pretrial release conditions. Within the 
framework of this model, Landes stated testable hypotheses concerning the be
havior of judges and released defendants, under certain assumptions about their 
objectives. In the second article, by testing these hypotheses using data on a 
random sample of 858 indigent Manhattan defendants, he inferred that bond is set 
more consistently with the objective of crime control than with the objective of 
assuring the defendant's appearance for trial. 

More specifically, Landes's empirical study found the average statutory sen
tence for the alleged offense type, the felony-misdemeanor distinction, parole or 
probation status at time of arrest, forcible arrest resistance, and employment 
status to be significant determinants of bond amount. Among these variables, all 
but employment status (and arrest resistance, which could not be tested) were also 
found to be predictors of either the occurrence or severity of pretrial crime, as 
measured by rearrest; but only the resistance indicator was found also to explain 
nonappearance. The other significant predictors of nonappearance-defeor:ant' s 
age and existence of an outstanding detainer-were not found pertinent to the 
bond decision. 

These findings led Landes to state that 

it would not be unreasonable to conclUde that the principal social function of the 
existing bail system (as it operates [in 1971] in New York City) is to prevent defen
dants from committing additional crimes, rather than from disappearing. 14 

He went on to note the sharp conflict between this finding and the statements by 
numerous scholars and criminal justice practitioners that such a policy is, if not 
unconstitutional, at least socially undesirable because of the uncertainty surround
ing prediction of future crimes. 

In a 1977 study of bail reform projects in three cities, Bynum also made use of 
the logit model used by Landes and partially confirmed several of Landes's find
ings in other settings. IS Like Landes, Bynum found that the defendant's prior 
record and his financial status had more influence on his ability to obtain personal 
recognizance release than did his residential and family ties to the community. 
However, since he also found prior record but not community ties to predict 
nonappearance, the release decisions in those cities we;'e partially consistent with 
the objective of reducing nonappearance. 

As noted in the appendix, an analysis in the Landes framework but using Dis
trict of Columbia data is of interest for several reasons. First, since D.C. law 
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provides for the preventive detention of dangerous defendants, confirmation of his 
conclusion concerning the goals of financial bond would demonstrate systematic 
utilization of an extralegal means of detaining them when a legal means exists. 
Second, our data base permits analysis offemales and nonindigents, both of whom 
were absent from Landes's data base. Third, we have been able to construct a 
proxy variable that differentiates between willful and nonwillful failure to appear. 
Fourth, we are able to test for effects of detention facility capacity constraints on 
pretrial release decisions. 

RESULTS OF MULTIVARIATE ANALYSIS 

To study the questions raised earlier in this chapter, we constructed 60 vari
ables, defined in Table A.I in the appendix, that were considered potentially 
important. From all variables available in the PROMIS data base, these particular 
ones were chosen as operational measures of concepts that are theoretically or 
commonly considered pertinent to the pretrial release decision, the defendant's 
ability to make bond, or the probability of pretrial misconduct. The concepts and 
operational measures, as defined in the appendix, are summarized here: 

• Current crime seriousness-charge, weapons use, victim injury, victim in
timidation, maximum allowable sentence, and whether a felony or mis
demeanor. 

• Case convictability-victim a business or institution, reluctant prosecution, 
codefendants, victim-defendant relationship, tangible evidence recovered, 
number of witnesses, screening prosecutor's assessment of conviction. 

• Criminal history-counts of prior arrests for all serious crimes, prior arrests 
for violent crimes, pending cases, closed cases during 12 months preceding 
Illrrest, indicator that defendant is a parolee or probationer. 

• Nonappearance history-number of bench warrants against defendant in 
preceding 12 months, number of bench warrants in pending cases. 

• Community ties-income proxy, local residence indicator, current employ
ment status, employment history, drug use, alcohol abuse history. 

a Extralegal demographic characteristics-race, sex, age. 

e Procedural variables-judge identity, judge experience, detention facility 
population, Saturday arraignment indicator. 16 

The analysis confirmed the expected effects of some of the above, found others 
to have important but unexpected effects, and failed to confirm the importance of 
still others. The three subsections below summarize those findings with respect to 
release conditions, obtaining release under financial conditions, and pretrial mis
conduct. Unless stated otherwise, the effects of individual explanatory variables 
on a dependent variable, as described in the rest of this chapter, should be thought 
of as if all other pertinent variables in our data base were held constant. The 
reader is urged to consult the appendix for discussions of goodness of fit, signifi
cance levels, and other measures that affect the degree of confidence one may 
place in the results. 

Release Conditions 

Except for the few defendants preventively detained or assigned to narcotics 
or alcohol programs, the setting of pretrial release conditions in the District 
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may be thought of as a sequence of three stages of judicial decision making: 

Stage 1: Decide whether to set financial or nonfinancial release conditions. 

Stage 2: Choose between alternatives within the financial and nonfinancial 
categories: cash vs. surety financial release; or own-recognizance vs. third
party custodial nonfinancial release. 

Stage 3: For defendants assigned financial conditions, set the amount of bond. 

The three stages are pictured in Figure 1. 
The Stage 1 results, reported in Table A.2 in the appendix, are generally consis

tent with our expectations. Among felony defendants, those accused of homicide 
or Bail Reform Act (BRA) violations and those who were armed during the alleged 
offense appear more likely to receive financial conditions; those accused of as
sault and drug crimes tend to receive nonfinancial conditions. Misdemeanor de
fendants accused of BRA violations were also more likely to receive financial 
conditions, and those accused of drug crimes tended to receive nonfinancial con
ditions. The results do not suggest that any other crime type affected the decision 
systematically. 

Figure 1. 
Stages in the Setting of Pretrial Release Conditions 
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The defendant's prior record, as measured by such variables as number of prior 
arrests (particularly recent arrests), number of pending cases, and status as a 
parolee or probationer, showed a powerful effect: defendants with extensive his
tories are less likely to be released on nonfinancial conditions. Most personal 
defendant characteristics also showed expected effects: local, employed, and 
low-income uefendants received financial conditions at a lower rate than others. 
White defendants and misdemeanor defendants with a drug history received fi
nancial conditions at a higher rate than others. 

As anticipated, individual judges were found not to make the financial
nonfinancial decision identically. However, this result was due to deviations of a 
few judges (two in felony cases, four in misdemeanors) from the norm, rather than 
general inconsistency over the entire panel of judges. The results suggest that as 
judges gain experience on the D.C. bench, they use financial conditions more 
frequently. No evidence was found to support the expectations of some observers 
that the judges who substitute in Saturday arraignment court make this basic 
decision differently from the regular weekday judges. 

Two variables related to conviction likelihood showed conflicting effects among 
felony cases. Since it is often argued that a defendant facing an ironclad case 
against him has more reason to flee, one would expect such defendants to receive 
more stringent release conditions. This expectation was confirmed with respect to 
one indicator: when the screening assistant prosecutor indicated reluctance to 
prosecute because of exculpatory evidence, victim provocation, or victim partici
pation, financial conditions were less likely to be imposed. However, the higher 
the screening assistant's subjective assessment of conviction likelihood, the less 
likely was the imposition of financial conditions. These contradictory results may 
reflect lack of attention to the convictability assessments of inexperienced screen
ing assistants: such inattention may be efficient, since Rhodes found the assess
ments to be uncorrelated with the probability of conviction at trial. 17 Several 
variables previously found by others to be statistically associated with conviction 
probability at trial did not appear to influence the setting of pretrial release condi
tions. ls 

Another interesting finding our statistical results reveal is that the financial
nonfinancial decision is responsive to capacity problems in the detention facility: 
the greater the D.C. Jail population during the month preceding arraignment, the 
less the probability of financial conditions. 

As depicted in Figure 1, Stage 2 in setting release conditions involves choosing 
between the personal recognizance and third-party custody forms of nonfinancial 
release, or the cash and surety forms of financial release. The results pertaining to 
the third-party custody decision appear in Table A.3 in the appendix. 

We noted in Chapter 2 that the dominant agencies serving as third-party custo
dians are controversial. Their proponents emphasize their success in reducing 
economic discrimination against defendants whose prior records and current 
charges preclude personal recognizance release but who cannot afford to post 
cash bond or pay a bondsman. Opponents claim that the custodians are lax in 
providing supervision and unsuccessful in preventing either failure to appear or 
pretrial rearrest. 

Comment on the opponents' claim is deferred to Chapter 4. However, our 
results on defendants released on nonfinancial conditions strongly confirm both 
the proponents' claim and disagreement among judges on the value of third-party 
custodians. Felony defendants charged with the violent offenses of homicide, 
robbery, or sexual assault, and misdemeanor defendants charged with burglary or 
bail violation were more likely than other defendants to be released to a third
party custodian. Defendants with "bad" criminal records, as measured by the 
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existence of pending cases, a number of arrests during the preceding 12 months, 
and status as a parolee or probationer, were also more likely than other defendants 
to be released to a third-party custodian. 

Among accused felons, older defendants and female defendants were found 
more likely to receive release on recognizance. However, even controlling for all 
these factors, judge identity played a more powerful role in this choice than in any 
other stage of the release decision. Variables related to conviction probability 
seemed to play no role; as one would expect, jail capacity effects were nil with 
respect to the choice between alternative forms of nonfinancial release. 

One surprising result was that misdemeanor defendants arraigned on a Saturday 
were significantly more likely to be released to a third-party custodian than were 
defendants arraigned on a weekday. This result seems to counter conventional 
wisdom that representatives of the custodians are less likely to be available on 
Saturdays. 

Results of the multival~ate analysis of the choice between cash and surety bond, 
reported in Table AA, indicate that judge identity is the primary determinant of 
this decision. This suggests strong differences of opinion as to the appropriate role 
of bondsmen in the pretrial release process. Felony defendants charged with 
larceny, weapons-possession offenses, or drug offenses and defendants arraigned 
on Saturday were somewhat less likely than others to face surety bond conditions. 
Parolees and probationers received surety conditions at a higher rate. Among 
misdemeanor defendants, whites and females were found to be significantly less 
likely to receive surety bond conditions. The probability of surety bond for mis
demeanor defendants is decreased if the detention facility is filled close to capac
ity during the month preceding arraignment. If the surety requirement is an addi
tional barrier to rdease, this result is consistent with the similar effect observed 
for the financial-nonfinancial decision. 

For financial release defendants, the setting of conditions is completed by de
termining the exact dollar amount of bond (Stage 3). For cases in our sample in 
which financial bond was required, the average amount was $1,264 in mis
demeanor cases and $4,361 in felony cases. Surety bonds averaged $257 more than 
cash bonds in felony cases, a statistically insignificant finding. The differential in 
misdemeanor cases, $368, was statistically significant. The multiple regression 
results for bond amount are reported in Table A.5. 

For felony defendants, the results indicate that, holding other factors constant, 
a homicide charge adds just over $10,000, and a sexual assault charge adds nearly 
$8,500 to the average bond required for other charges. Each pending case adds 
just over $1,500 to the required bDnd, and status as a parolee or probationer adds 
just over $l,900. Bond for employed defendants averaged about $1,400 less than 
that for unemployed defendants, an indication that ability to pay is not the primary 
determinant of bond amount. Table A.5 also shows that arraignment judge identity 
was significantly associated with bond amount for both felonies and mis
demeanors; however, this association appears due to the decisions of a single 
judge, who sets much higher bond amounts than his colleagues. 

For misdemeanor defendants, the only crime type that was found to affect 
significantly the setting of bond amount was bail violation, which adds $649, on 
average. A history of drug use adds about $500 to bond amount; while a history of 
alcohol abuse subtracts over $700. No other characteristics of the defendant or his 
criminal history were found to affect the setting of bond amount. Neither variables 
associated with conviction likelihood nor those associated with jail capacity con
straints appeared to affect bond amount for either felonies or misdemeanors. 

Considering the pretrial release decision as a whole, we are left with the follow
ing answers to the questions posed at the beginning of this chapter: 
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• Crime types that are commonly thought to suggest a potential for pretrial 
misconduct, such as homicide, assault, or bail violation, do result in more 
severe release conditions. Defendants in these categories were more likely to 
face financial conditions, were more likely to be placed under the supervision 
of a bondsman, and were required to pledge higher bonds than were other 
defendants. 

• Negative attributes of the defendant's criminal record, such as parole or 
probation status, pending cases, and recent arrests, were generally associated 
with financial conditions, requirement for a surety bond or third-party custo
dian, and higher bond amounts. These effects were generally stronger in 
misdemeanor cases than in felony cases. 

o Of all defendant characteristics recorded, being employed had the most con
sistent effect, reducing the severity of release conditions at each stage when 
other peltinent factors were statistically controlled. Local residence ap
peared to affect the initial choice between financial and nonfinancial condi
tions, but not the subsequent finer breakdowns. Other characteristics, such 
as race, sex, or a history of drug use, seemed to influence single ;;tages in the 
setting of release conditions, but the overall effect was unclear. 

8 Arraignment judge identity appeared as a powerful determinant at each stage 
in the setting of release conditions. However, both the number and identity of 
judges deviating from the consensus differed at the three stages. 

• Neither likelihood of conviction nor potential sentence was found to affect 
any stage in the setting of conditions. 

• A high jail population during the month preceding arraignment was associated 
with a higher probability of nonfinancial release. This result is consistent with 
ajail capacity constraint, but no similar effect was found at subsequent stages 
in the setting of pretrial release conditions. 

Obtaining Release 

Defendants for whom financial conditions are set mayor may not satisfy those 
conditions and obtain release. This eventual outcome is not recorded in PROMIS. 
However, as discussed in Chapter 2, a random sample of financial condition 
defendants was identified, and the release outcomes for the sample cases were 
ascertained from manual court records. Of the 415 defendants in the sample, 245 
obtained release. An analysis of these 415 cases was performed to learn what 
variables seem to determine which defendants obtain release. The estimation 
results appear in Table A.6. 

The results indicate that, as expected, a higher bond decreases the probability 
of obtaining release. However, we found no evidence that low-income defendants 
were less likely than other defendants to post bond of a given amount. The results 
indicate that defendants are more likely to obtain release if they are required to 
post a cash bond than a surety bond for the same amount. This result is not 
surprising, since it may indicate merely that defendants are more willing to post a 
refundable 10 percent bond with the court than to pay a nonrefundable 10 percent 
to a bondsman. Such a preference is understandable not only for financial reasons, 
but also because surety releasees face potential sanctions imposed by bondsmen, 
as noted in Chapter 1, in addition to potential court sanctions faced by all defen
dants on pretrial release. 

While no defendant characteristics were found to be systematically associated 
with the ability to post cash bond, employed defendants appeared more likely to 
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obtain surety bond if they had been employed at least six months. This may 
indicate a preference on the part of bondsmen, since no such effect is apparent 
with respect to cash bond. However, it may also indicate that employed defen
dants have greater incentive than others to obtain release (in order to preserve 
their jobs), or better access to funds with which to pay the bondsman. In any 
event, employment status seems to perform the same screening function for de
fendants facing surety bond requirements as it does with respect to the judge's 
choice between financial and nonfinancial conditions. 

Failure to Appear 

In the District of Columbia, the presiding judge may issue a bench warrant for 
the arrest of any defendant who fails to appear for a scheduled court proceeding. 
As reported in Table 24 in Chapter 2, at least one bench warrant was issued in 
about 11 percent of the cases in our sample. B· wever, as explained in Chapter 1, 
issuance of a bench warrant does not necessarily indicate intentional flight by the 
defendant. Therefore, separate analyses were performed of all failures to appear, 
using rearrest for Bail Reform Act violations as an indicator of willfulness. The 
results are reported in Table A. 7. 19 They indicate clearly the difficulty of predict
ing the occurrence of a rare event, nonappearance, by means of a statistically 
derived equation. The low values of R2 (.03 for willful nonappearance, .05 for all 
nonappearances) indicate that many of the defendants the model would call bad 
risks do in fact appear in court when required. In fact, the percentage of outcomes 
predicted correctly, 90.3 for all nonappearances, is approximately what one wQuld 
achieve by predicting that every defendant would appear. While those overall 
"goodness-of-fit" statistics indicate the enormity of the gulf between existing 
knowledge and the knowledge one would need to justify "computerized pretrial 
release decisions," the significance of the individual coefficients demonstrates 
that certain subgroups of defendants present nonappearance risks that are sub
stantially different, on average, from the risk among released defendants as a 
whole. 

Conside;ring all failures to appear, the failure rate was lower for defendants 
charged with assault, sexual assault, or weapons offenses than for other defen
dants. Only the assault effect was apparent with respect to willful failure. Em
ployed defendants were found more likely to appear, under both definitions. 
Known drug users had a relatively high failure rate, though no effect was apparent 
for willful failure. No other characteristics of the defendant or his criminal history 
were found to oe associated with pretrial flight. No case-related variables as
sociated with high conviction probability or a severe potential sentence were 
found to encourage pretrial flight. 

Our results provide no evidence that higher bond amounts reduce the probabil
ity that a released defendant will fail to appear, willfully or otherwise. However, 
this result must be interpreted cautiously for two reasons. First, bond amounts are 
frequently reduced after arraignment at the request of the defense attorney. Our 
data show only the initial amount, which may not be in effect at the time a 
defendant makes the decision not to appear. This form of measurement error 
makes any existing deterrence effect harder to identify. Second, a high bond may 
prevent the worst risks from being released in the first place. Had they obtained 
release, the high bond might have successfully deterred them from flight. 

The analysis indicates that defendants released to third-party custodians are 
less likely than those on other forms of release to appear for trial, under either 
definition. However, it is not clear whether this results from some attribute of the 
third-party custody process or whether some unrecorded defendant characteristic 
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increases the probabilities of both third-party release and failure to appear. Failure 
to appear in general was more frequent for defendants released on cash bond than 
for those released on surety bond or personal recognizance. However, no such 
effect was apparent with respect to willful failure to appear. 

Pretrial Rearrest 

Once a defendant has obtained financial or nonfinancial release, he may commit 
crimes before the initial case comes to trial. As noted in Chapter 2, we cannot 
directly observe pretrial crime. Therefore, separate probit analyses were per
formed using two observable proxies: pretrial rearrest and pretrial rearrest leading 
to conviction. The results of both analyses are reported in Table A.8. Although the 
overall goodness-of-fit statistics indicate that pretrial rearrest can be predicted 
somewhat more successfully than failure to appear, they are still far too low to 
suggest that this statistical model is a satisfactory predictor of outcomes in indi
vidual cases. Nevertheless, certain relationships emerge that are unlikely to have 
arisen by chance. 

Defendants charged with felonies-especially robbery, burglary, larceny, 
property destruction, or arson-were more likely than other defendants to be 
rearrested before the first case was closed. The rearr~st probability was higher 
still for defendants not accused of using a weapon in the first alleged crime. When 
crime was measured by rearrest leading to conviction, only the effects of felony 
burglary and larceny charges were still statistically significant. 

In contrast with pretrial flight, pretrial rearrest was associated with several 
characteristics of the defendant and his prior criminal history. Recent alTests, 
arrests for crimes against persons at any time, and a history of drug use were 
strong positive indicators of pretrial rearrest. In contrast, employed defendants, 
white defendants, and older defendants were less likely than others to be re
arrested. When only rearrests leading to conviction were counted, the effects of 
arrests for crimes against persons, drug use, and defendant race became statisti
cally insignificant. One might be tempted to claim that this result demonstrates 
that police systematically rearrest drug users and nonwhites on pretrial release, 
who are later acquitted due to insufficient evidence. However, the two equations 
differ through generally larger standard errors in the second equation, rather than 
through dramatic differences in the magnitudes of the coefficients. Thus, the three 
variables seem to lose significance because case outcome is in part an unexplained 
event, rather than because police systematically "over-arrest" defendants on 
pretrial release, who are later not convicted. 

The results indicate that high bond does not discourage pretrial crime, by either 
measure. This finding is not surprising when one realizes that bond is not forfeited 
upon rearrest. Defendants released to third-party custodians were found more 
likely to be rearrested (but not rearrested and convicted); however, the interpreta
tion of that result is subject to the reservations noted above with respect to failure 
to appear. 

It is interesting to compare the variables predicting rearrest during pretrial 
release with those predicting rearrest in general. In a recent study that followed a 
panel of District of Columbia arrestees over a five-year period, Kristen Williams 
found that arrestees charged in 1972 with burglary, robbery, or larceny, or having 
extensive and recent criminal histories, were generally rearrested more frequently 
and for more serious crimes than other defendants.2o She also found unemploy
ment and a history of drug use to be strong positive predictors of rearrest, repros
ecution, and, to a lesser extent, reconviction. Finally, she found that white defen
dants and older defendant .. were less likely than others to recidivate. Thus, we 
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find a uniformity between variables that predict prettial rearrest and variables that 
predict rearrest in general. This unifurmity seems especially striking in view of the 
different defendant samples and different time pt~riods of the two studies. The only 
major discrepancy was a positive relationship between a felony charge and re
arrest befom trial, but not rearrest in general. This difference is perhaps explained 
by the fact that during 1974, felony cases remained in the D.C. Superior Court 41 
days longer than misdemeanor cases, on average, thereby extending the exposure 
period during which a released felony defendant could be rearrested. 
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Implications and Limitations 

In the first section of this chapter, we draw upon our empirical results to 
address the issues raised at the end of Chapter 1. In the second section, we discuss 
the limitations of our analysis and suggest some fruitful areas for further research. 

IMPLICATIONS OF ANALYSIS 

As explained in Chapter I, the an'aignmentjudge, assisted by the D.C. Pretrial 
Services Agency, chooses from a bewildering variety of pretrial release condi
tions. His choice in a given case may be thought of as his answer to the question, 
"Should society be compensated for the risk of releasing this defendant before 
trial?" An affirmative answer leads to a financial bond, raised by a bondsman or 
by the defendant himself; a negative answer leads to nonfinancial release, I 
perhaps to the custody of a third party. Our behavioral analysis has identified a set 
of variables statistically associated with the judge's financial-nonfinancial deci
sion, another set associated with defendant failure to appear, and a third set 
associated with pretrial crime by the defendant, as measured by rearrest. 

Misconduct Prediction and the Use of Bail 

For policy purposes, it is interesting to ask whether the variables that we find to 
predict defendant misconduct also influence the judge's choice of conditions. If 
we find, for example, that the variables predicting nonappearance do not appear to 
influence the pretrial release decision, the implication is that judges are not acting 
consistently with the intent of the Bail Reform Act. A finding that variables 
predicting pretrial rearrest do not affect the pretrial release decision would cast 
doubt on claims that, despite the law, financial conditions are used as an informal 
means of detaining defendants thought to be dangerous, without the procedural 
safeguards of a formal hearing. Finally, a finding that the variables explaining the 
use of bond had nothifi6 in common with the variables explaining either type of 
misconduct would raise questions whether the pretrial release system was satisfy
ing either the legal mandate or the crime control objective.2 

Table 27 lists 24 explanatory attributes of alleged felony crimes and felony 
defendants that are reported in the appendix to be significantly associated with 
either the financial-nonfinancial decision, failure to appear, or rearrest. Each 
column contains a +, -. or 0, indicating whether each attribute was found posi
tively related, negatively related, or statistically unrelated to the probability of the 
event described by the column heading. 3 
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Table 27. 
Comparison of Attributes Explaining Use of Financial Bond, Failure to Appear, 

and Pretrial Rearrest 

Behavior Being Explained 

Use of Financial Bond Failure to Pretrial 
Appear Rearrest 

Explanatory Attribute Misdemeanors Felonies (All Crimes) (All Crimes) 

Current charge 
Homicide 0 + 0 0 
Assault 0 0 
Drug violation 0 0 
Bail violation + + 0 0 
Sexual assault 0 0 C 
Weapon violation 0 0 0 
Robbery 0 0 0 + 
Burglary 0 0 0 + 
Larceny 0 0 0 + 
Arson-Property destruction 0 0 0 + 

Crime severity 
No weapon used 0 0 + 

Defendant history 
Nonappearance in pending 

case 0 + 0 0 
Parole/probation when 

arrested + + 0 0 
No. of pending cases + + 0 + 
No. of prior arrests-

all crimes + + 0 0 
No. of prior arr~sts-

crimes against persons 0 0 0 + 
Arrested last 5 years 0 + 0 0 
No. of arrests in preceding 

12 months + 0 0 + 
Defendant descriptors 

Local residence 0 0 
Employed 
Low income 0 0 0 
Drug user + 0 + + 
Caucasian + + 0 
Older 0 0 0 

Source: Estimate.d coefficients are reported in appendix Tables A.2, A.7, and A.S. 
Note: Attributes are identified as being positively related (+), negatively related (-), or statistical1y 
unrelated (0) to the probability of the behavior des~ribed in the column heading. 

The table suggests that the financial-nonfinancial decision is made fairly simi
larly in felony and misdemeanor cases. Moreover, it suggests that some factors do 
not affect the decision in a manner consistent with their observed relationship to 
pretrial behavior. For one example, holding other vant*bk's constant, a history of 
drug use is associated with greater risks of both nonap.~~'.a'I.'~lnCe and rearrest; yet 
only in misdemeanor cases were drug users found more Hkely than others to 
receive financial conditions. Accused drug violators wereactuaUy less likely than 
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other defen.dants to receive such conditions. For another, felony defendants not 
accused of using a weapon in the alleged offense were less likely to receive 
financial conditions; yet defendants not accused of weapon use were more likely 
to be rearrested while on release. In contrast, controlling for other variables, 
defendants recorded as having a local residence faced financial requirements less 
often than others, yet a local residence was not found to affect the likelihood of 
either failure to appear or rearrest. (Problems that affect a substantial proportion 
of cases have been discovered in the coding of the local~residence variable. There~ 
fore, this finding should be considered extremely tentative.) Finally, none of the 
four crime types-robbery, burglary, larceny, and arson-property destruc~ 
tion-that seem to predict rearrest influences the financial-nonfinancial decision. 
Of the three crime types-assaUlt, sexual assault, and weapons violations
associated with nonappearance, only the first seems to affect the release decision. 

Three exceptions to this inconsistency should be noted. As expected, employed 
defendants, who present less risk of nonappearance and rearrest, are less likely to 
receive financial conditions. Assault defendants, who present less nonappearance 
risk, receive financial conditions less often. And defendants with more pending 
cases, who present a greater rearrest risk, are more likely to receive financial 
conditions. But the other 21 variables present a number of inconsistencies. 

To put this discussion in perspective, a few words are in order about the statisti~ 
cal significance of these relationships and the descriptive and predictive power of 
the model. First, conventional tests reported in the appendix indicate statistical 
significance at better than the 0.05 level for all relationships shown in Table 27 and 
at better than the 0.01 level for most. Thus, like an actuary estimating death rates 
for a subset of the population, we are confident of the existence of the relation
ships reported, on average. However, the reader is cautioned that the power of 
our model to predict the outcomes of individual cases is extremely limited. Low 
values ofRl (0.23 in the bond decision equation, 0.05 in the nonappearance equa
tion, and 0.10 in the rearrest equation) indicate a high degree of randomness in 
individual outcomes. Therefore, like an actuary asked to predict whether a certain 
62-year-old defendant will die before his case is disposed of, we cannot predict 
individual misconduct with accuracy. Based on an analysis of our sample, the 
model was "wrong" in predicting misconduct only about half as often as random 
guesses made with appropriate frequencies; however, it was "wrong" about as 
often as a guess that every defendant would appear when required and that no 
released defendant would be arrested before disposition of his original case. The 
low power to predict individual case. outcomes testifies to the heavy burden placed 
~lll the ~H'raignrnelitjudge by the D.C. bail laws: to determine whether release on 
r~tOgnizaMe will reasonably assure the defendant's appearance and, if not, to 
determine the minimal condition sufficient to provide this assurance. 

The difficulty with using financial conditions to detain high-risk defendants is 
depicted graphically in Figures 2 and 3. To construct these charts, we used our 
model to estimate the probabilities of rearrest and nonappearance for each of 424 
randomly selected defendants who were required to post cash or surety bond. 
Assuming that the defendant rated most likely to appear was released first, the 
next most likely second, and so forth, the curve in Figure 2 plots the minimum 
number that must be detained according to our model to reduce expected nonap
pearance to any desired rate. Obviously, if all 424 were detained, none would fail 
to appear; if all were released, the model predicts that 42 would fail to appear. 
Point A indicates that, in reality, 170 were detained, causing a predicted 26 no nap
pearances by those released; point A' indicates that, through selection with the 
level of accuracy shown by our model with respect to this defendant sample, the 
expected number detained could have been reduced to 141 without increasing the 
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Figure 2. 
Detention--Nonappearance Efficiency Frontier (424 Defendants) 
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expected number of non appearances . Point A" indicates that the number of 
nonappearances could have been cut slightly if the 170 most flight-pdne defen
dants had been detained instead of the 170 who could not make bond.4 Figure 3, 
constructed analogously, indicates that selection with the objective of pretrial 
crime control could have reduced the number detained from 170 to 98 (B ') with no 
increase in pretrial realTests; alternatively, the rate of pretdal rearrest could be cut 
by about one-third (B") without increasing the number detained. 5 

We make no value judgment here as to whether the legal objective of fmancial 
bond should be prevention of nonappearance or prevention of pretrial crime. Both 
may be laudable goals, but given our limited existing knowledge, both require the 
selective imposition of sanctions prior to adjudication based on error-prone pre
dictions of future defendant behavior. We have attempted to show merely that 
statistical analysis of previous cases can assist D.C. judges in achieving a more 
efficient trade-off between risk of either form of misconduct and unnecessary 
pretrial incarceration. It is reasonable to suppose that a statistical analysis incor
porating D.C. Pretrial Services Agency data describing defendants more com
pletely than our data would be of even greater assistance. However, since we 
were unable to obtain those data, such an analysis must await future research. 
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Judicial Discretion in Pretrial Release Decisions 
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The role of judicial discretion in setting pretrial release conditions was 
examined in the contexts of both descriptive statistics and a multivariate analysis. 

Table 6 reported the frequency distributions of release conditions set by the ten 
judges who made the majority of decisions during 1974. Since the position of 
arraignment judge is rotated monthly, it is reasonable to assume that all ten faced 
similar mixes of cases. Superficially, the table shows sizable differences in the 
rates at which judges assign personal recognizance, third-party custody, surety 
bond, and cash bond. However, more careful study reveals that the variation 
apparently arose from differences of judicial opinion regarding the appropriate 
roles of third-party custodians and professional bondsmen, rather than the larger 
question of when financial conditions should be imposed. 

For felony cases, within the nonfinancial category, the ratio of personal recog
nizance to third-party releases ranged across judges from about 34-to-1 down to 
about 0.6-to-1. Within the financial category, the ratio of surety bond to cash bond 
ranged from about 120-to-1 to about 1.25-to-1. Yet across aU ten judges, the 
overall ratio of nonfinancial to financial releases deviated very little from the 
average of 1. 7-to-1. 
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This impression was strengthened by the results of the multivariate analysis of 
pretrial release decisions. Although judge identity was statistically significant in 
explaining all phases of the pretrial release decision, the number and identity of 
judges accounting for the significance varied across all stages. Thus, controlling 
for the effects of felony defendant and case characteristics, only two of the ten 
judges seemed to make the basic financial-nonfinancial release decision in a 
fundamentally different way from all other judges as a group. This could be inter
preted as a kind of consensus among the other eight judges as to how that basic 
decision should be made in felony cases. The size of the consensus group de
creases to four in choosing between the personal recognizance and third-party 
forms of nonfinancial release. The consensus group grows to six in c.hoosing 
between the surety and cash forms of financial bond, and to nine in setting the 
amount of bond. 

Two other system-related characteristics seemed to affect various stages of the 
decision process. First, more experienced judges, as measured by years on the 
D.C. bench, were more likely to impose financial conditions in a given case. For 
defendants released on nonfinancial conditions, the more experienced judges 
opted for third-party custodians more frequently than other judges. Second, hold
ing judge identity and case characteristics constant, pretrial release decisions 
seemed to respond in part to capacity problems in the D.C. Jail, where detained 
defendants are held. The more nearly full the jail during the month preceding 
arraignment, the less likely was the imposition of financial conditions. Although 
this finding was expected, and is consistent with others' findings that judges 
respond to jail capacity constraints,6 it is not clear how judges systematically 
receive information about available jail space. 

In sum, it seems fair to say that while there was less than perfect consensus 
among the ten judges who carried most of the pretrial release decision-making 
burden during 1974, there was no statistical evidence of unwarranted judicial 
disparity in the decision-making process. The results did, however, reflect the 
controversy surrounding the appropriate role of professional bondsmen and 
third-party custodians in the pretrial release process. 

An interesting future research problem would be an analysis of the succeS8 
rates, by judge, of defendants placed on different forms of pretrial release. Sup
plemented by judge interviews, such research might help identify defendant and 
case characteristics that are currently not recorded but that help judges identify 
the defendants most likely to complete successfully the period of pretrial release. 

Professional Bondsmen and Third-party Custodians 

Chapter 1 contains a discussion of the controversial and declining role of pro
fessional bondsmen in the District of Columbia and elsewhere. Almost as con
troversial are the District's third-party custodians, of which the most active is an 
organization of ex-offenders called Bonabond. A detailed discussion of the con
troversy is beyond the scope of this report. 7 However, proponents point to the 
custodians' role of reducing economic discrimination by obtaining the release of 
high-risk, low-income defendants without posting bond with the court or paying a 
bondsman's fee. Opponents claim that supervision by the custodians is lax and 
that, as a result, defendants released into their custody are prone to pretrial crime 
and failure to appear. As noted above, the controversies surrounding both 
bondsmen and custodians are reflected in sizable variations across judges in the 
rate at which these forms of release are used. 

Our descriptive statistics indicate that bondsmen potentially become involved 
in more cases than third-party custodians: 29 percent to 17 percent of all felony 
cases, and 12 percent to 9 percent of all misdemeanor cases. Surety bond is 
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imposed more frequently in bail violation cases than in' any other case type. 
Third-party custodians are prominent in burglary and violent-crime cases, such as 
homicide, sexual assault, and robbery, particularly cases involving defendants 
with prior arrest records. The multivariate analysis revealed judge identity to be 
the most important factor in choosing between third-party and personal recogni
zance release, and between cash and surety bond. Other results, which indicate 
that a pending case, status as a parolee or probationer, and lack of a job all 
increase one's chances of obtaining third-party release, support the custodians' 
claim that they intentionally seek high-risk, disadvantaged defendants as clients. 

No similarly clear-cut picture emerged of defendants required to post surety 
bond. However, the analysis of whether a defendant held on bail eventually ob
tained release suggested that defendants employed for more than six months, if 
required to post surety bond, were significantly more likely than other defendants 
to obtain release. The employment effect disappeared entirely for both cash bond 
defendants and for those employed for six months or less. 

We have previously discussed the alleged laxity of third-party custodians in 
producing their clients in court when required. In Table 28, the 1974 pretrial 
misconduct rates reported in Chapter 2 are compared for felony defendants on all 
forms of release. Small sample sizes preclude definitive comparisons. However, 
the appearance record of defendants released to third-party custodians seems 
slightly worse than the record of all defendants combined, yet better than defen
dants released on cash-deposit bond. The table also indic8tes that bondsmen 
successfully produce defendants for trial. 

Relative to personal recognizance, which is purportedly reserved for low-risk 
defendants, no form of release copes very capably with pretrial crime, as mea
sured by rearrest. Unfortunately, the small sample sizes make a comparison based 
on rearrest leading to conviction impossible. 

A different picture emerges when all explanatory variables other than form of 
release are statistically controlled in the multivariate analysis. Third-party cus
tody emerges as a significantly positive predictor of general failure to appear, 
willful failure to appear, and pretrial rearrest. In the multivariate analysis, no 
other form of release showed a statistically significant relationship with any type 
of misconduct. 

Thus, our analysis supports portions of both sides of the controversy concern
ing third-party custodians. As the custodians claim, they appear to work with a 

Table 28. 
Type of Pretrial Misconduct by Form of Release, 1974 Felony Defendants 

Form of Release 

Type of Pretrial Personal Surety Cash Third 
Misconduct Recognizance Bond Bond Party Aggregate" 

Nonappearance 10.4% 10.2% 12.3% 11.6% 10.6% 

Willful nonappearance 3.5 4.7 6.1 5.0 4.1 

Rearrest to.7 18.2 24.6 13.8 13.4 

Rearrest and conviction 4.5% 7.5% 3.0% 5.6% 5.1% 

Sample size 2,076 137 57 782 3,825 

aln computing aggregate estimates, outcomes in surety and cash bond cases are weighted by a factor of 
4.525, to compensate for the rate at which these cases were sampled. 
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very high-risk group of defendants. Yet even taking into account the defendant 
characteristics available to us, their clients have an unexpectedly high nonappear
ance rate. Bondsmen, in contrast, deal with a slightly lower-risk. clientele, who 
have a better record of court appearance but a worse record of pretrial rearrest. A 
more refined analysis would be required to learn the relative importance of screen
ing as opposed to supervision in explaining the bondsmen's greater success. 

LIMITATIONS OF ANALYSIS 

In this study, we have analyzed data on the natural experiments performed each 
time a District of Columbia Superior Court judge set pretrial release conditions 
during 1974. The primary data source for the analysis was PROMIS, augmented 
by hand-collected data from court files. Two limitations of our approach should be 
recognized. 

First, the D.C. Pretrial Services Agency routinely collects and verifies far more 
extensive data on each defendant's socioeconomic status and family and commu
nity ties than does the U.S. Attorney's Office. These additional data are collected 
precisely because they are believed to be correlated with the defendant's behavior 
while on pretriall'elease. Because these additional data were not available to us, 
we were unable either to analyze their effects on the setting of pretrial release 
conditions or to control completely for their effects in analyzing the explanatory 
variables for which we did have data. Therefore, analysis of the Pretrial Services 
Agency data, using the methods of the present study, should be a high research 
priority. 

Second, like all researchers who have studied pretrial release, we have ob
served natural experiments, rather than randomized experiments in which the 
experimenter attempts to control for all pertinent explanatory variables. There
fore, the released defendants whose pretrial behavior we observed were not ran
domly drawn from the entire population of 1974 defendants. 

Some would argue that this limitation destroys our ability to make statistical 
inferences concerning the population. However, the descriptive statistics pre
sented in Chapter 2 demonstrate that defendants released on nonfinancial condi
tions are not totally dissimilar to those held for cash and surety bond, in terms of 
alleged crime, prior history, and socioeconomic characteristics that we could 
observe. The fact that our sample of released defendants includes numerous per
sons charged with violent crimes, nonlocal residents, unemployed persons, and 
defendants with pending cases and extensive prior records-all considered ad
verse characteristics-increases the likelihood that our conclusions do not differ 
markedly from those that would be reached in a controlled experiment. 

PRETRIAL RELEASE ISSUES NOT ADDRESSED IN THIS STUDY: AN 
OVERVIEW 

In addition to limitations of method and data, at least four important pretrial 
release issues are beyond the scope of this repOli. This chapter concludes with an 
overview of research on those issues. 

Pretrial Incarceration and Conviction Probability 

It is often argued that pretrial incarceration increases the probability of convic
tion, because the defendant is prevented from aiding in his own defense and 
because the unpleasantness of jail encourages defendants to plead guilty in ex
change for possible sentence reductions. This contention was not supported in a 
1927 study by Beeley,8 but has since been supported by Morse and Beattie; Foote; 
Ares, Rankin, and Sturz; and Rankin. 9 A recent five-city evaluation of pretrial 
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release programs found no change in the distribution of dispositions as the rate of 
personal recognizance releases increased,lo a finding that seems to contradict the 
assertion. 

The question was not addressed in this report because a related question
whether release on recognizance decreases conviction probability or discourages 
guilty pleas-is examined by Rhodes in another PROMIS Research report. I I He 
found that, controlling for other variables, release on recognizance significantly 
reduced the probability of conviction in 1974 District of Columbia robbery and 
burglary cases, had a less significant effect in assault cases, and had no effect in 
larceny cases. Among those four crime groups, he also found that in assault cases 
only, recognizance release increases the probability of going to trial. In another 
PROMIS Research report, Hausner and Seidel report that among cases in which a 
plea was entered, the plea occurred 17 days earlier in cases in which bond was 
required than in nonfinancial release cases. 12 These findings are generally consis
tent with the notion that pretrial incarceration increases the probability of convic
tion, although they could not be said to lend strong support. 

Pretrial Incarceration and Sentence Severity 

It is also often argued that pretrial incarceration increases the expected severity 
of sentences given to convicted defendants. This contention was supported in the 
Foote, Rankin, and Ares-Rankin-Sturz ~tudies cited above. Landes found a 
positive and significant effect of the defendant's bond amount on his length of 
sentence; within his theoretic.al framework, that relationship indicates that judges 
set high bond to minimize the possibility of disappearance for defendants facing a 
long sentence.13 Controlling for'.other defendant characteristics, he also found a 
positive and significant relationship between number of days of pretrial detention 
and sentence length, lending support to the argument. 

Results reported by Dungworth in another PROMIS Research report also lend 
partial support to the contention. 14 In that study, convicted defendants who had 
not been released on recognizance were found more likely to receive jail terms, 
and to receive longer jail terms, than were those released on their own recogni
zance. It is not clear whether this represents a direct effect of pretrial release 
status on sentence, or the joint effect of some case or defendant characteristic on 
both pretrial release status and sentence. 

Pretrial Incarceration and Time in System 

Due process advocates frequently argue that defendants who are incarcerated 
before trial should receive priority in court scheduling to minimize the period of 
detention preceding adjudication. This priority is accorded in misdemeanor cases 
but not felony cases, according to findings of the Hausner and Seidel study cited 
above. Among misdemeanor defendants, they found that those of whom bond was 
required were tried 24 days faster and were dismissed 5 days earlier than other 
defendancs receiving those respective dispositions. No similar effect was found 
for felony defendants. 

Pretrial Delay and Pretrial Misconduct 

Finally, it is argued that the incidence of pretrial misco:;}duct could be reduced 
by shortening the time from arrest to case disposition. A 1970 study published by 
the National Bureau of Standards found the rearrest probability to increase with 
the length of the pretrial period. IS However, since defendant characteristics were 
not statistically controlled, one cannot infer from their findings whether delay 
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leads to rearrest, or alternatively, whether more time-consuming prosecutive ef
forts are applied against crime-prone defendants, who are more likely than others 
to be rearrested on any given day. 

A recent study by Clarke et al. reported that controlling, one at a time, for sex, 
age, race, income, employment, prior arrest, offense type and seriousness, and 
form of release, the rate at wbich cases survive without failure to appear or 
rearrest decreases over time. 16 They point out that a lack of degrees of freedom 
prevented them from controlling for these variables simultaneously. 

We believe that release conditions, misconduct incidence, and time to disposi
tion are all jointly determined: indeed, it is plausible to assume that a defendant, 
pondering whether to flee, weighs the approach of a threatening event, such as 
trial, more heavily than the time since arrest. Under this assumption, speedier 
trials would merely encourage earlier failures to appear. Findings reported by 
Schaffer,17 and in Chapter 2 of this study, that accused misdemeanants fail to 
appear at the same rate as accused felons, despite far shorter case-processing 
times on average, are consistent with this hypothesis. 

Those findings, together with the lack of adequate statistical controls in previ
ous studies, make us wary of claims that speedier trials are a panacea for pretrial 
crime and failure to appear. Yet we are uncomfortable arguing that a longer 
pretrial exposure period does not increase the probability of misconduct, holding 
other factors constant. IS Moreover, the same degrees-of-freedom problem faced 
by Clarke et al. prevented us from constructing and testing an appropriate model 
of the relationship between time to disposition and the probability of misconduct. 
This issue is an important and unsettled question and should be addressed in 
future research. 
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Appendix 

A Structural Model of Pretrial 
Release and Misconduct 

In a pathbreaking article, Landes! developed a microeconomic model of the 
bail system and of pretrial misconduct by defendants, including both additional 
criminality and failure to appear for trial. Within the framework of this model, he 
d~fined costs and benefits of the bail system to the defendant and the community, 
examined the incentive and welfare effects of an alternative bail system in which 
the defendant is paid to remain in prison instead of paying for his pretrial freedom, 
and developed hypotheses about the behavior of both defendants and Judges who 
set bond. In a later article,2 he tested several of these hypotheses using data on a 
sample of 858 indigent New York City defendants. A major conclusion of that 
paper is that the New York City bail system operates as if its objective were to 
prevent pretrial crime by defendants, rather than to :-nsure the defendant's ap
pearance for trial. 

The analysis reported in this appendix adopts, with only minor modifications, 
Landes's theory of the bail system and tests similar hypotheses using 1974 data on 
defendants in the District of Columbia. Such a replication is of interest for at least 
four reasons. 

First, as explained in Chapter 1, the D.C. judicial system is governed by the 
1966 Bail Reform Act, which prohibits consideration of the defendant's possible 
threat to the community when financial release conditions are being set, and the 
1970 D.C. Court Reform Act, which provides for the preventive detention, with
out bond, of potentially dangerous defendants under certain circumstances. In this 
legal setting, confirmation of Landes's conclusion that financial bond is being used 
to prevent future criminality would demonstrate systematic under-utilization of a 
legal means of detaining dangerous defendants in favor of an extralegal means of 
doing so. 

Second, data limitations prevented Landes from studying female defendants 
and nonindigent defendants. There is reason to believe the bail system treats both 
groups differently from indigent males. Table 19 in Chapter 2 indicates that female 
felony defendants are more likely to be released on nonfinancial conditions than 
are male felony defendants. The Eighth Amendment prohibition against excessive 
bond suggests that bond may be set with an eye toward the defendant's ability to 
pay, a proposition that is difficult to test using a sample of indigents. Since the 
PROMIS data base contains information on all D.C. Superior Court defendants, 
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including females (about 15 percent), we are better able to study the effect of 
defendant sex on release conditions, controlling for the effects of crime type and 
other relevant variables. 

Third, data limitations prevented Landes from distinguishing between "willful" 
failure to appear (i.e., a defendant's decision not to appear) and "procedural" 
failure to appeolr (i.e., failure to appear because of inadequate notice or other 
administrative problems). In fact, he noted that his sample included 38 failures to 
appear by defendants recorded as being in the custody of the Corrections Depart
ment: an extreme example of procedural failure to appear. Our data base permits 
us to record whether a failure to appear (measured by the issuance of a bench 
warrant) was followed by an arrest for Bail Reform Act violation, the D.C. charge 
for willful flight. Thus, we are able to construct a proxy for "willfulness": a Bail 
Reform Act arrest for reapprehended defendants, or an open disposition eight 
months after the end of the s3.mple period for others. Using this proxy, we can test 
hypotheses with respect to both willful and procedural failure to appear. 

Fourth, we were able to collect data on detention facility popUlation. This 
enabled us to test hypotheses on the relationship between the pretrial release 
decision and the size of the existing detained population. 

The remainder of this appendix is organized as follows. The next section 
specifies a model of the setting of pretrial release conditions, the process of 
obtaining release, the occurrence of additional pretrial crimes, and failure of the 
defendant to appear for trial. When relationships in the model differ from those of 
Landes, the reasons for the deviations are explained. Following that, we present 
the hypotheses to be tested in this appendix. Legal or theoretical motivation for 
each hypothesis is presented; where appropriate, the Landes hypotheses are 
adapted to idiosyncrasies of the D.C. criminal justice system. The final section 
presents the results of model estimation and hypothesis tests. The implications of 
the empirical results are presented in Chapter 4. 

STRUCTURAL MODEL 

As analyzed in this appendix, the pretrial release process occurs in three stages: 
the setting of release conditions by a judge, the obtaining of release by a defen
dant, and potential pretrial misconduct by a defendant, meaning either criminality 
or failure to appear, or both. This section presents a theory of the process, which 
leads to later specification of a system of equations to be estimated. Because the 
theory presented here differs only slightly from that presented by Landes,3 the 
theoretical discussion is relatively brief, emphasizing only the highlights of the 
Landes model and our deviations from it. For a fuller treatment, the reader is 
referred to the Landes article. 

With Landes, we assume that N defendants have been arrested on a given day. 
For defendant i, information has been presented to a judge on Ull, a vector of 
socioeconomic characteristics thought to influence the defendant's gain from 
being released to await trial, and U21, a vector describing the defendant and his 
alleged crime in terms of variables thought to predict harm he will inflict on the 
community if he is released to await trial. A "residual" term, VI, representing the 
composite effect of all relevant unrecorded factors, is also assumed to affect the ith 

defendant's gain from pretrial release. 
On the basis of U1 and U2, the N defendants are divided into K mutually exclu

sive and exhaustive subgroups containing n1, ... , nK defendants each. Within the 
kth subgroup, all defendants are identical in terms of Ul and U2 and therefore 
receive identical pretrial release conditions. 
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Under any set of conditions, b k of the nk defendants will actually obtain release. 
For the subgroup, the gains from release may be written: 

Gk = G (bk , Sk, Utk, Vt, V2, ..• , Vbk), Cla) 

where Sk, pretrial supervision status, which does not appear in the Landes model, 
is a discrete variable denoting pretrial release options available in the District of 
Columbia. Before defining s in detail, we delete the unobserved residuals and the 
subscript k, since the remaining analysis is carried out within a single subgroup. 
The resulting defendant gain function may be written: 

G = G (b, s, Ut), (lb) 

and s may be defined in more detail. 4 

As explained in Chapter 1, District of Columbia defendants are generally re
leased on one of the foHowing conditions: personal recognizance (s = 0), which 
entails no financial obligation and negligible supervision for the defendant; third
party custody (s = 1), which carries no financial burden but does require supervi
sion by a responsible custodian; cash bond (s = 2), which generally means that the 
defendant posts 10 percent of the amount with the court, receives 9 percent back 
if he appears for trial, and is unsupervised while on release; and surety bond 
(s = 3), whereby the defendant pays a private bondsman 10 percent (nonrefunda
ble) of the amount and is subject to whatever supervision the bondsman deems 
necessary. 

Because third-party custody imposes the burden of supervision, it is assumed 
that G(b, 0, uJ > G(b, 1, u t ) for any b and u~. Because surety bond, relative to 
cash bond, imposes a greater financial loss and probable supervision burden on 
the defendant, it is assumed that G{b, 2, Ul) > G(b, 3, ud for any band u1 . It is 
also assumed that the 1 percent loss under cash bond exceeds the monetary and 
psychic cost of supervision by a third party, which implies G(b, 1, Ut) > G(b, 2, 
Ut). Thus, G is a decreasing step function of the variable s. With Landes, we 
assume that defendants are released in decreasing order of gains, so that Gb > 0, 
G bb < 0 (where G b = 8GI8b and G bb = 82Gl8b2). Since the defendant's gain is 
adversely affected by more severe supervision, we assume G bs < 0; othenvise, 
interactions are assumed to be negligible. Discussion of U1 is deferred to the next 
section. 

The second gain, which accrues to the community, from releasing defendants is 
a rt:duction in the cost of guarding, feeding, and housing detained defendants in 
jail. These savings may be specified as: 

D = D (b, c*), (2) 

where D, the value of detention savings, is equivalent to Landes's J, and c* is the 
number of defendants already oeing detained due to decisions in previous 
periods.s With Landes, we assume increasing marginal cost of detention, so that 
Db> 0, D bc• > 0, Dbb < 0 (Le., the marginal savings fall as the detention facility 
becomes less crowded). For calendar year 1977, the average variable cost of 
detention was estimated at $28.29, based on data supplied by the Department of 
Corrections. 

With Landes, we recognize that releasees may impose two categories of cost 
on society-by committing additional crimes, and by failing to appear for trial. 6 

Judicial expectations ,~bout the first type of cost are formed according to the 
function: 

Hf = Hf (b, U2, j), (3) 

where H! is the expected cost of pretrial crime by the defendant subgroup, U2 is a 
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vector of characteristics thought to predict future crime or failure to appear by the 
defendants, and j denotes the identity of the judge setting pretrial release condi
tions. It is assumed that Htb > 0; since the defendants within the subgroup are 
perceived as identical in terms of U2, H1bb = 0 (see note 4). 

The second way a releasee may impose costs on society is by failing to appear 
for trial. His failure to appear imposes direct costs of attempted reapprehension, a 
waste of judicial resources when his calle is continued, and a waste of time by 
witnesses who appear in court to no avail. In addition, if defendant disappearance 
prevents justice from being carried out, the loss of future deterrent and incapacita
tive effects from punishment may be an additional cost. These costs are subsumed 
in H 2 , about which judicial expectations are formed according to: 

H{ = H{ (b, U2,' m, s, j, i*), (4) 

where m is the dollar value of bond set by tb..: judge for defendants in the subgroup 
and forfeited by the defendant or bondsman t:;.;epending on s) if the defendant does 
not appear for trial. Assuming the loss of bond acts as a deterrent to flight implies 
H~m < 0; no assumption is made about H~mm' An incentive to f.!ight is provided 
by large i*, the expected :-..:ntence for defendants in this subgroup. It may be 
thought of as the product of sentence for those convicted of the crime charged and 
the probability of conviction. Since a high expected sentence is seen as an in
ducement to flight, H~I' > ° and H~bi' > 0; no assumption is made about the sign 
of H~I'I'. The counterincentives to flight-·bond and expected sentence-are 
assumed to be independent (i.e., H~ml' = 0). Ifthe cost of reapprehension is the 
same for each defendant in the subgroup who disappears, then within a subgroup 
H~b > 0, H~bb = 0. 

The role of s in forming expectations about failure to appear is complex. As 
explained in Chapter 1, the law governing the setting of release conditions requires 
the judge to consider s = 0, 1, 2, 3 in that order and to impose the first one that, in 
his opinion, will guarantee the defendant's appearance. This requirement suggests 
that framers of the law believed that, holding other arguments constant, higher 
values of s generate smaller values of H 2 • However, as discussed at length in 
Chapter 1, the third-party custodians in the District of Columbia are controversial; 
many judges are known to believe they perform no useful function. Therefore, we 
assume that, for b, Uz, m, j, and i* constant, 

H{ (b, U2, 0, 0, j, i*) ;?! H{ (b, uz, 0, 1, j, i*) 

> H{ (b, U2, m, 2, j, i*) > H{ (b, U2, m, 3, j, i*). 

With Landes, we define an expected net benefit function for pretrial release, 
equal to the difference between gains from release and expected costs of release: 

II = G (b, s, Ut) + D (b, c*) - Hf (b, U2' j) - H{ (b, U2, m, s, j, i*). (5) 

Optimality requires that the judge select values of sand b for the subgroup that 
maximize expected community benefit. However, for s > 1, the judge does not 
control b directly. Instead, we assume with Landes that the defendants in the 
subgroup have a demand function for release that may be written as: 

b = b (m, s, Ul)' (6) 

Since an individual defendant will pay bond in amount m only if the residual term 
VI causes him to place a value exceeding m on pretrial freedom, it is plausible to 
assume bm < 0. Since greater values of s are assumed to reduce defendant gains 
from release, it is also plausible to assume b(O, 0, Ut) > bCO, 1, Ut) > b(m, 2, ul ) > 
b(m, 3, ud for given values of m and ul • Ignoring problems of discontinuity, this 
may be stated as bms < 0. 



Structural Model 77 

Concluding our modified version of Landes's model, equation (5) may be 
maximized with respect to m and s after substitution of equation (6). For any value 
of s, this yields the condition that: 

an 
- = bm (Gb + Db - Htb - Hfb) - Hfm = O. am 

(7) 

This condition may be interpreted to require that the marginal defendant gains 
and detention savings obtained at the optimal value n1 must equal the marginal 
harm incurred by doing so. The terms H~b and H'h indicate that reducing m to n1 
releases additional defendants who may misbehave; H*2m indicates the lessened 
incentive to appear for defendants who were willing to obtain release at higher 
bond amounts. 

Because our model considers the simultaneom setting of sand m, a possibility 
of nonunique solutions arises, which was not a problem in the Landes model. 
Consider Figure A.I, which illustrates two optimal combinations of m and b for a 
defendant subgroup; the two equilibria differ in the selection of s. 

Line I2 illustrates the marginal expected cost function for releasing defendants 
in a given subgroup under cash bond, that is, the right-hand side of equation (7), 
for s = 2. Line 12 illustrates the marginal gain to defendants from release on cash 
bond, that is, the left-hand side of equation (7), for s = 2. The equilibrium point 
defined by equation (7) appears at point E2 • Similarly, lines 13 and J3 define an 
equilibrium point at Ea for s = 3. The directions of the shifts, explained above, 
guarantee that m3 < mz, that is, that the bond amount paid by defendants will be 
less if surety bond is required than if cash bond is required. 7 In (he figure, 
moreover, fewer defendants are released under surety bond than under cash bond; 
in general, the relative number released depends on whether the choice between 

Figure A.I. 
Nonunique Equilibria for Cash and Surety Bond 

13 

ba b2 

Note: m = money bond; b = number released. 
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cash and surety shifts the defendants' marginal gain function more or less than the 
judge's expected cost function; therefore, it cannot be predicted in general,8 

The problem of nonunique equilibria is especially significant in the choice be
tween release on personal recognizance and release to a third-party custodian. 
Not only would the equilibria corresponding to E2 and E3 be approaching a corner 
solution at m = ° and b = n; but, in the eyes of many judges, appointing a 
custodian has little effect on either the defendant's gain function or the communi
ty's los8 function. 

The second-order condition for maximization of equation (5) is useful in deriv
ing testable hypotheses concerning the pretrial release system. Differentiating 
equation (7), one obtains the condition: 

a2II 
am

2 
= bmm (Gb + Db - Htb - H~h) - Htbm - H:i'mm < 0, (8) 

which implies that as money bond m is reduced to the optimal value ill, marginal 
harm must be increasing more rapidly than marginal benefit. This is a less strict 
condition than illustrated in Figure A.1, where marginal gain is actually decreas
ing. 

Equation (7) expresses a relationship between the judge's behavior in setting 
bond and the variables s, U1, c*, U2,j, and i*. The properties of this relationship, 
which are used in the next section to generate hypotheses about the setting of 
pretrial release conditions, become more readily apparent if the total differential 
of equation (7) is set to 0. Abstracting from discontinuities, this may be written: 

where: 

<Pm = a2IT 
--2 < ° by the second-order condition; am 

<Ps = [bms (Gb + Db - Htb - Htb - Htm) + bm (Gbs - Dbs - Htbs - Htbs -
Htms)] , of indeterminate sign, depending on the relative magnitudes of the 
expected impact of pretrial supervision on flight and the negative impact of 
supervision on defendant utility; 

CPu, [bmu, (Gb + Db - Htb - Htb - H2m) + bm (Gbll, + Dbu, - Htbu, - Htbu, -
Htmu,)], which, ifbmu1 = Dbu, = HtbUI = HtbUI = Htmu1 = 0, will be opposite 
in sign to GbU1 (i.e., negative if increases in U1 increase the defendant's gain 
from pretrial release); 

<Pt = bmDbc* < 0, since bm < 0, Dbc* > 0; 
<Pu2 = [bm (-HtbU2 - H~hu2) - Htmu2J > ° ifu2 is a "negative" characteristic, fuch 

as incidence of prior failures to appear, which is thought to increase the risk 
of pretrial harm and thought not to intensify the disincentive effect of money 
bond on flight (i.e., Htbu2, Htbu2 > 0, Htmu2 2: 0); 

<Pj = [bm (-Htbj - Htbj) - HlmJJ > ° if judge j tends to estimate the risk of pretrial 
harm relatively highly (i.e., if HtbJ, HtbJ > 0, HtmJ 2: 0); 

<P1* = bm (-Htbl*) - Html* > 0, since bm < 0, H~hl* > 0, Htinl* = ° oy assump
tion. 

Equation (9) is a theoretical equation modeling the judge's behavior in setting 
pretrial release conditions; equation (6) is a theoretical equation modeling the 
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defendant's behavior in obtaining pretrial release under financial conditions. To 
complete the system, we may write equations modeling the cost of harm caused 
by released defendants. These are analogous to equations (3) and (4); however, 
they describe actual behavior rath~r than the judge's expectations about behavior. 
The cost of harm from future crime by released defendants in the subgroup is 
given by: 

HI = HI (b, U2)' 

The cost of failure to appear is given by: 

H2 = H2 (I:>, U2, m, s, i*), 

where derivative signs are the same as those of equation (4). 

(10) 

(11) 

Equations (6), (9), (10) and (11), then, model the complete system to be studied 
empirically in the section below on estimation results. However, before proceed
ing to estimation, several testable hypotheses concerning pretrial release are first 
developed. 

HYPOTHESES 

In this section, the system containing equations (6), (9), (10), and (11) is used to 
develop several hypotheses concerning the setting of pretrial release conditions by 
judges, the satisfaction of financial conditions by defendants, and pretrial crime 
and failure to appear by released defendants. The hypotheses are tested in the 
section below on estimation results. 

Pretrial Release Conditions 

In this subsection we develop hypotheses involving the effect of c*, Uz, j, and i* 
on optimal money bond, Ifi. Since, as was argued above, increases in s, like 
increases in ill, reduce the number of defendants released and reduce marginal 
expected cost of pretrial harm, these hypotheses will be tested below with respect 
to both ill and s. 

HI: A larger jail population at the time of arraignment is associated with lower 
bond, ceteris paribus. 

By setting all differentials except dc* and dIfi to zero, then solving equation (9), 
one may write: 

dm <Pc* - = - - < O. (12) 
dc* <Pm 

Relation (12} expresses the proposition that a larger existing detained popula
tion decreases optimal bond. The reasoning is that if the marginal cost of detention 
is increasing, the savings from releasing an additional defendant increase with the 
size of the detained population. In our model, the judge captures these savings by 
setting lower bond amounts, ceteris paribus. This hypothesis will be tested by 
examining the power of jail population during the month preceding arraignment to 
"explain" pretrial release conditions. 

H2: Higher bonds are associated with more serious charges and with charges 
indicating a propensity toward flight from prosecution, ceteris paribus. 

Setting all differentials except dU2 and dIfi to zero and solving equation (9), one 
may write: 

(l3) 
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As explained following equation (9), a "bad" characteristic, thought to increase 
the risk of pretrial misbehavior, will cause a positive value of <I1.t

2
, hence a positive 

dill 
value of -d ,that is, a higher optimal money bond. The seriousness of the 

U2 

alleged crime is also often assumed to be positively correlated with the serious
ness of future crimes a defendant may commit.9 Although we do not use an index 
of seriousness, components of one such index (e.g., extent of injuries to victims) 
do appear, as do dummy variables representing charge categories. 

H3: Higher bonds are associated with more extensive criminal histories and 
with histories indicating a propensity toward flight from prosecution, 
ceteris paribus. 

By the argument following equation (13), "bad" characteristics in the defen
dant's criminal record, also a part of U2, should be associated with more severe 
pretrial release conditions. 

H4: Higher bonds are associated with defendant characteristics indicating lack 
of stability or lack of ties to the community, ceteris paribus. 

Defendant characteristics, such as a nonlocal residence or lack of employment, 
are often thought to predict failure to appear. Equation (13) predicts that such 
variables are associated with higher bonds; in fact, as explained in Chapter 1, the 
D.C. Code encourages judges to take many of them into account. The effects of 
such extralegal variables as age, race, and sex of defendant will also be examined. 

H5: Controlling for other factors, pretrial release conditions are partially ex-
plained by the judge setting them. 

Setting all differentials except dill and dj to zero and solving equation (9), one 
may write: 

(14) 

dill 
Although we do not presume to anticipate the sign of ~ for a particular value 

of j, the equation indicates that, in general, the release conditions for a given 
defendant are not independent of the judge setting them. The importance of ar
raignmentjudge identity in explaining pretrial release conditions will be tested by 
means of dummy variables and a measure of the judge's experience on the D.C. 
bench. 

H6: A higher probability of conviction and a higher maximum statutory sen
tence for the crime of which the defendant is accused are associated with a 
higher bond, ceteris paribus. 

Setting all differentials except dill and di* to zero, and solving equation (9), one 
may write: 

dffi <Pi* 
-=->0 
di* <Pm . (15) 

Relation (15) suggests that a judge, anticipating that a larger expected sentence 
gives the defendant a greater incentive to fail to appear, will set a higher bond as a 
counterincentive. The expected sentence, in turn, can be decomposed into the 
probability of conviction and an index of potential sentence if convicted. The 
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hypothesis will be tested using maximum statutory sentence for the crime charged 
and two proxies for the probability of conviction: the subjective estimate of the 
assistant prosecutor who screened the case and a vector of exogenous variables 
found by Forst and BrosPo to predict the probability of conviction. 

H7: Low-income defendants receive lower money bond, ceterl:' paribus. 

Setting all differentials except dill and dUl to zero and solving equation (9), one 
obtains: 

dm <PUI 
dUl = - <Pm • (16) 

drft 
As explained following equation (9), %1, therefore -- is negative if u 1 is 

dUl ' 

defined so that increases in Ul increase the defendant's gain from pretrial release. 
Heuristically, ceteris paribus, net benefit is greater for defendants with greater Ul; 
this encourages the judge to release such defendants in greater numbers by setting 
lower bond. 

We lack data on many defendant characteristics that might appear in Ul: 
availability of paid vacation if employed, marital status, and savings, for example. 
Using the defendant's zip code, however, we were able to determine whether a 
defendant who is a local resident lives in a low-income area; this variable was used 
as a proxy for whether the defendant had a low income. 

Landes argued that foregone earnings tend to rise with wealth,11 which suggests 
that, ceteris paribus, high-income defendants have a greater marginal benefit from 
pretrial release. We argue, on the contrary, that low-income defendants are less 
likely to have either paid vacation time or sufficient savings to see their families 
through a period of pretrial incarceration and are more likely to suffer decreased 
future earnings following pretrial incarceration. 12 Therefore, treating "low in
come" as a variable that increases the defendant's gain from pretrial release, we 
will test the hypothesis, using our proxy. 

Obtaining Release 

In specifying equation (6), several assumptions were stated about the behavior 
of defendants for whom financial release conditions are set. Based on those as
sumptions, we state three testable hypotheses about defendants' demand for pre
trial release, for those who are not released immediately on personal recognizance 
or to a third party. 

H8: The higher the amount of money bond, the lower the probability that a 
defendant will obtain release. 

Following equation (6), we adopted Landes's argument that bond in amount ill 
would likely be paid by only those defendants who placed a value exceeding rft on 
pretrial freedom. It follows that, ceteris paribus, a lower bond amount will result 
in the release of more defendants, an assumption we expressed as bm < O. 

H9: For any bond amount, a higher proportion of defendants will be willing to 
obtain release by posting cash bond than by obtaining surety bond. 

Following equation (6), it was argued that stricter supervision, denoted by 
larger values of s, reduces defendants' gain from release; hence, it reduces the 
proportion of defendants willing to pay bond of any given amount m. We will test 
this hypothesis by evaluating the significance of an interaction term between type 
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of release condition (surety or cash) and amount of bond as a predictor of whether 
release was obtained. 

HIO: Low-income defendants are less likely to obtain release at any given bond 
amount than are other defendants. 

In the discussion of hypothesis H7, we argued that, ceteris paribus, a low
income defendant gains more from pretrial release than does a high-income defen
dant, so that optimizing behavior will lead the judge to set lower money bond for 
low-income defendants than for other defendants. However, if wealth (out of 
which bond may be posted) is positively correlated with income,13 and if a high
and low-income defendant have an identical utility function for wealth that implies 
decreasing marginal utility for wealth, then posting bond of amount m causes the 
low-income defendant greater dis utility than the high-income defendant. If a de
fendant's low-income status increases his disutility of paying bond in amount rfi by 
more (less) than it increases his marginal utility from obtaining release, then 
low-income defendants will post bond in amount rfi at a lower (higher) rate than 
will other defendants. Using residence in a low-income area as a proxy for low
income status, we will examine the effect of income on release rate. 

Pretrial Misconduct 
Equation (10) models the rate at which released defendants commit additional 

crimes before trial, and equation (11) models the rate at which released defendants 
fail to appear for trial. Using these equations, we state three hypotheses, to be 
tested below, about pretrial crime and failure to appear. 

Development of two of these hypotheses is more straightforward in terms of the 
·total differentials of equations (10) and (11). These are given, respectively, by: 

(17) 

and by 

(18) 

The three hypotheses are stated below. 

HII: Money bond and supervision deter failure to appear but not pretrial crime. 

Money bond and supervision status appear in equation (18) as deterrents to 
flight, but they do not appear in equation (17) as deterrents to pretrial crime. This 
is to be expected, since cash or surety bond is forfeited only upon failure of the 
defendant to appear, not upon rearrest of the defendant. We will test this 
hypothesis, expecting that bond amount and supervision status help explain fail
ure to appear but not additional crime. 

HI2: Characteristics of the defendant (criminal history, flight history, and 
socioeconomic characteristics) used by judges to set release conditions do 
affect the probabilities of failure to appear and pretrial crime. 

With respect to pretrial crime, this hypothesis is a straightforward interpretation 
of equation (17). The situation is somewhat more complex with respect to failure 
to appear. Setting all differentials of equations (9) and (18) to zero except dill and 
dU2, and substituting, one obtains: 

dH2 = H2U2du2 + H2mdm = dU2 [ H2U2 - CP~~2m ] . (19) 
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If U2 is defined as a "bad" characteristic, say a history of previous failures to 
appear, H2U2 > 0 represents the "pure" effect of the characteristic on flight 
possibility. The second term, -(<I>u2Hzm /¢m) <-: 0, arises from the following chain 

of events: the judge sets a higher bond n1 because of U2; even if the defendant 
obtains release, the higher value of m still acts as an enhanced flight deterrent. 
Thus, the total effect ofu2 on flight probability is the net of a "pure" effect and an 
"indirect" effect involving the judge's efforts at compensation for the pure ef
fect.14 The total effect will be positive, negative, or zero depending on whether the 
judge under-, over-, or exactly compensates for the presence ofuz in setting bond. 
To isolate the pure effect, one must control for m in testing the significance of the 
relationship between U2 and failure to appear. IS 

H13: A higher probability of conviction and a higher maximum statutory sen
tence for the crime charged are associated with a higher rate of failure to 
appear, ceteris paribus. 

Reasons for assuming H 2l "" > 0 were outlined in the discussion ofH6. Substitu
tion of equation (9) into equation (18) may be employed as above to distinguish 
between the "pure" and "total" effects of higher expected sentence on the prob
ability of failure to appear. 

In the next section, we present estimation results for the stochastic specifica
tions of equations (6), (9), (10), and (11) and results of tests of hypotheses HI 
through H13. 

ESTIMATION RESULTS 

To test the hypotheses stated above, empirical counterparts to equations (6), 
(9), (10), and (11) were specified and estimated using data on cases processed 
during 1974 in the Superior Court of the District of Columbia. 16 Estimation results 
are presented in three sections: analysis of release conditions, analysis of whether 
financial conditions are satisfied, and analysis of pretrial misconduct by released 
defendants. All three analyses made use of a common set of predetermined vari
ables. Table A.l defines these variables for all three analyses. Having defined the 
set of exogenous variables to be used, we proceed to report the results of estima
tion. 

Setting Release Conditions 

To make estimation more tractable, we have viewed the setting of release 
conditions as a sequence of three decisions by the arraignment judge: 

(1) To set financial or nonfinancial release conditions. 
(2) To choose between supervision alternatives within the financial and nonfi

nancial categories: cash vs. surety financial release; and personal recogni
zance vs. third-party custodial nonfinancial release. 

(3) For defendants assigned financial conditions, to set the amount of bond. 

By estimating a separate equation for each of these decisions, we may test 
hypotheses HI through H7 with respect to each stage in the process. 

Thus, we define an endogenous variable corresponding to each stage of the 
decision: 

FIN; = 1 if the defendant in case i is assigned financial conditions, (20) 
= 0 if the defendant in case i is given nonfinancial conditions, 

defined for all cases in the sample; 
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TPC1 = 1 if the defendant in case i is released to a third-party custodian (21a) 
o if the defendant in case i is released on his own recognizance, 

defined for all cases in which the defendant is assigned nonfinancial release condi
tions; 

SUR1= 1 if the defendant in case i is required to post surety bond (2Ib) 
= 0 if the defendant in case i is required to post cash hond, 

defined for all cases in which the defendant is assigned fin.ancial release condi
tions; and 

AMTi= amount of bond required, defined for all cases in which the (22) 
defendant is assigned financial release conditions. 

Corresponding to each endogenous variable, we may write an equation to be 
estimated: 

(23) 

where Xk , k=O, ... , 7 denote a constant and the seven sets of predetermined 
variables (XH' Xc, Y H, Y F, Zs, ZE, and Zp), defined in Table A.I, and a = 1 by 
assumption. The Bk are corresponding vectors of coefficients to be estimated; cp 
[.] represents the cumulative standardized normal distribution function; and 
Pr[FIN = 1] is the probability that FIN = 1 for case i.17 

[
0 - ± XkiBk] 

Pr (TP~) = I - <I> k=;. (24a) 

(24b) 

7 

AMTi = L XkiBk + E" (25) 
k=O 

where Ei - N (0, an and ar is unknown. 
Equation (23) was estimated separately for felonies and misdemeanors. Estima

tion results are presented in Table A.2, after deleting all variables whose coeffi
cients were insignificant at conventional a-levels. The high likelihood-ratio statis
tics indicate a good fit, and significant coefficients generally carry the signs 
predicted by our theoretical model. For both misdemeanors and felonies, 
current-charge, socioeconomic, criminal-history, and flight-history variables, 
commonly thought to indicate a high likelihood of future serious crimes or of 
failure to appear, are associated with I'.onfinancial release conditions. These find
ings support hypotheses H2, H3, and H4. 

Hypothesis HI is supported for felonies by a strong negative relationship be
tween previous-period jail population and the probability that financial conditions 
are involved. 18 The effect of arraignment judge identity is significant, using a 
likelihood ratio test, as predicted by hypothesis H5; however, only a few judges 
(two in felonies and four in misdemeanors) stand apart from the others. As pre
dicted by hypothesis H7, and as one would expect under a "relative" interpreta
tion of the constitutional prohibition against excessive bond, a low income is, 
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ceteris paribus, associated with nonfinancial release of felony defendants.l9 The 
only hypothesis not supported at all by the results was H6: that judges, anticipat
ing more failure to appear among defendants facing exceptionally long or certain 
sentences, would set financial conditions more frequently for such defendants. An 
explanation for that unexpected finding must await the investigation below of 
whether such defendants do in fact fail to appear more frequently than other 
defendants. 

Table A.1. 
List of Predetermined Variables 

Category Variable Name 

XH = current crime CHG(1)-CHG(11) 
seriousness 

NOWEAP 

INJURY 

THREAT 

MAXSEN 

FELMIS 

Xc = current crime COMVIC 
convictability 

RELUCT 

CODEF 

RELVIC 

TANEV 

lWIT 

2WIT 

Definition 

CHG(K) = 1 if maximum charge 
faIls in group K 
o otherwise 

For felonies, groups are homicide, 
assault, sexual assault, robbery, 
burglary, larceny, fraud, arson/ 
property destruction, gun offenses, 
other weapon offenses, drug of
fenses, and bail violations. For mis
demeanors, gambling replaced 
fraud; and consensual sex replaced 
arson/property destruction. 

= 1 if weapon not used in offense 
o otherwise 

= 1 if victim injured 
o otherwise 

= 1 if victim intimidated 
o otherwise 

= maximum statutory sentence, in 
years 

= 1 if maximum charge is a felony 
o if maximum charge is a mis
demeanor 

= 1 if victim a business or institu
tion 
o otherwise 

= 1 if reluctant prosecution (excul
patory evidence, victim a poor 
witness, etc.) 
o otherwise 

= 1 if one or more codefendants 
o otherwise 

= 1 if defendant related to victim 
o otherwise 

= 1 if police recovered tangible evi
dence 
o otherwise 

= 1 if exactly one lay witness 
o otherwise 

= 1 if two or more lay witnesses 
o otherwise 
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Table A.I. 
List of Predetermined Variables 

(Continued) 

Category Valiable Name 

Xc = current clime SUBWIN 
convictability 
(cont'd.) 

YH = criminal PRIOR 
history 

5YEARS 

PRIALL 

PRIPRS 

PNDCAS 

ARST73 

PARPRB 

Definition 

= screening assistant prosecutor's 
subjective probability estimate of 
winning case. Possible responses 
were: "poor" (under 50%); 
"fair" (50%-75%); "good" 
(75%-90%); and "excellent" 
(90%-100%). Category mean was 
used as the explanatory valiable. 

= I if defendant previously arrested 
o otherwise 

= 1 if defendant arrested within past 
5 years 
o otherwise 

= number of prior arrests (all seri
ous climes) 

= number of prior arrests (crimes 
against persons) 

= number of pending cases at time 
of prosecutor screening 

= number of closed cases against 
same defendant since 1/1/73 

= 1 if defendant on parole or proba
tion at time of arrest 
o otherwise 

-------------------------------------
YF = flight history FLITES 

FLTPND 

Zs = admissible LOW Y 
socioeconomic 
charactelistics 

HIGHY 

LOCAL 

EMPLOYD 

DRUGS 

ALCOHOL 

= number of bench warrants issued 
against this defendant since 111173 

== number of bench warrants issued 
against this defendant in pending 
cases 

= 1 if defendant's zip code is a low
income area* 
o otherwise 

= 1 if defendant's zip code is a 
high-income area* 
o otherwise 

= 1 if (kfendant recorded as local 
resident 
o otherwise 

= 1 if defendant recorded as em
ployed 
o otherwise 

= 1 if dt::fendant recorded as drug 
user 
o otherwise 

= I if defendant recorded as al
coholic 
o otherwise 
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Category 

Zs = admissible 
socioeconomic 
characteristics 
(cont'd.) 

ZE = extraiegal 
socioeconomic 
characteristics 

Zp = procedural 
variables 

Table A.!. 
List of Predetermined Variables 

(Continued) 

Variable Name 

6MMORE 

6MLESS 

NEVER 

RACE 

SEX 

AGE 

J(I)-J(ll) 

EXPER 

CAPY 

CAPYI 

DSAT 

K 

Definition 

= 1 if defendant held current or last 
job more than 6 months 
o otherwise 

= I if defendant held current or last 
job less than 6 months 
o otherwise 

= 1 if defendant has never been em
ployed 
o otherwise 

= 1 if defendant white 
o otherwh:: 

= 1 if defendant female 
o otherwise 

= defendant's age in years 

1 through 10 is an index for the 
10 judges who each handled 
more than 4% of all arraign
ments during 1974. For K = 1 
through 10: 

J(K) 1 if judge K set release 
conditions in this case 
o otherwise 

J(1I) 1 if one of the other 35 
Superior Court judges set 
conditions 
K should not be confused with 
PROMIS judge codes used in 
D.C. 

= years of experience for the judge 
on the D.C. bench 

= ratio of average D.C. jail popula
tion during month of arraignment 
to the maximum population dur
ing the year 

= ratio of average D.C. jail popula
tion during month preceding ar
raignment to maximum popula
tion during the year 

= 1 if arraignment occurred 
on a Saturday 
o otherwise 

87 

*Low-income area zip codes were 20018, 20019, 20020, 20032, and 20001. High-income area zip codes 
were 20034,20014,20015,20016,20008, and 20007. Given the large size of zip code areas and the fact 
that high- and middle-income defendants may live in poor neighborhoods, these proxies are no doubt 
subject to substantial measurement error. About 35 percent of the defendants were dassified as low 
income, about 2 percent as high income. 
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Tab~e A.2. 
Estimation Results for FINl , the Financial-Nonfinancial Decision 

Variables 

CHG(l)-(11): x ~ (d.f.) 
HOMICIDE 
ASSAU:LT 
DRUCS 
BAILVI0L 

JUDGE(1)-(11): x.2 (d.f.) 

Procedural: x.~ (d.f.} 
EXPER 
CAPY1 

Flight History: x.2 (dJ.) 
FLTPND 
PARPRB 

Criminal History: x.2 (d.f.) 
PNDCAS 
PRIALL 
5YEARS 
ARST73 

Var. Convictability: x.2 (d.f.) 
RELUCT 
SUBWIN 

Crime Seriousness: x.2 (d.f.) 
NOWEAP 

Statutory Characteristics: x.2 (d.f.) 
LOCAL 
EMPLOYD 
LOWY 
DRUGS 

Extralegal Characteristics: x.2 (d.f.) 
RACE 

Constant 

-·2LLR 

R2 
No. of Cases 

% Predicted Correctly 
By Model*** 
By Random Choice 

Results: Coefficient Estimate and (Asymptotic Z) 

Felonies 

75.7** (4 d.f.) 
0.399 (3.660)** 

-0.316 (-4.296)** 
-0.546 (-2.538)* 

1.535 (4.354)** 

32.3** (2 d.f.) 

22.5** (2 d.f.) 
0.034 (3.112)** 

-1.280 (-2.940)** 

83.9** (2 d.f.) 
0.710 (2.173)* 
0.602 (8.088)** 

73.5** (3 d.f.) 
0.424 (3.917)** 
0.022 (4.842)** 
0.160 (2.920)** 

11.7** (2 d.f.) 
-0.213 (-2.203)* 
-0.003 (-2.825)** 

11. 7** (1 d.f.) 
-0.183 (-3.497)** 

30.1 ** (3 d.f.) 
-0.162 (-3.324)** 
-0.165 (-3.411)** 
-0.125 (-2.546)* 

4.1 * (1 d.f.) 
0.207 (2.079)* 

0.719 (1.823) 

451.5 (x.?o)** 

0.23 
3,439 

73.0% 
57.1% 

Misdemeanors 

78.6** (2 d.f.) 

-0.487 (-7.599)** 
0.700 (3.833)** 

38.0** (4 d.f.) 

84.2** (1 d.f.) 

0.696 (9.508)** 

70.5** (3 d.f.) 
0.545 (4.616)** 
0.017 (5.097)** 

0.107 (2.967)** 

53.6"* (3 d.f.) 
-0.100 (-2.160)* 
-0.300 (-6.406)** 

0.299 (2.810)** 

10.5** (1 d.f.) 
0.210 (3.351)** 

-1.041 (-22.444)** 

458.4 (x.r4) 

0.18 
5,027 

86.0% 
75.4% 

-Not significant at conventional a-levels. *Significant at Ci = .05. **Significant at a = .01. 
***The dependent-variable value to which the estimated model assigns the highest probability for the 
i th observation is called the i th "prediction." If that value equals the actual value of the dependent 
variable, the "prediction" is counted as correct by the computer program used here. Since the data 
being "predicted" are also used in estimation, we are not predicting in the usual sense; in general, the 
reported statistic overstates the predictive accuracy one would expect on a differe~lt data set, for 
example, the 1975 PROMIS data. Nevertheless, the reported "% predicted correctly by model" seems 
a reasonable criterion for choosing among alternative models estimated with the same data. Further
more, the improvement over "% predicted correctly by random choice" is a heuristic measure of the 
extent to which the model has identified systematic relationships. From the bivariate case encountered 
here, the latter statistic is computed as 1-2f (I-f), where f is the observed proportion of the sample 
having the defendant variable equal to one. 
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For defendants to be released on nonfinancial conditions, the arraignment judge 
must decide whether to appoint a third-party custodian. To learn what factors 
affect this decision, equation (24a) was estimated for defendants released nonfi
nanciaily, separately for felonies and misdemeanors. The results are presented in 
Table A.3. Again, they are generally consistent with hypotheses Ht through H7; 
however, a smaller set of defendant socioeconomic characteristics appears to 
enter into the decision. As predicted, third-party custody is assigned to higher risk 
defendants, particularly with respect to criminal history variables thought to pre
dict future crimes. This is consistent not only with theory, but with the stated 
purpose cf a major third-party custodian: "to secure pretrial release of those 
persons accused of a crime but who might not qualify for other forms of release, 
i.e., personal recognizance or monetary bond. "20 Given the problem of non unique 

Table A.3. 
Estimation Results for TPCj , the Third-party Custody- Personal Recognizance Decision 

Variables 

Charges: X2 (d.f.) 
ROBBERY 
SEX ASLT 
HOMICIDE 
BAIL VIOL 
BURGLARY 

Judges: ~ (d.f.) 

Procedural: )(2 (d.f.) 
EXPER 
DSAT 

Criminal History: X2 (d.f.) 
PNDCAS 
ARST73 

Flight Histo,ry: X2 (d.f.) 
PARPRB 

Statutory Characteristics: )(2 (d.f.) 
EMPLOYD 

Extralegal Characteristics: X2 (d.f.) 
AGE 
SEX 

Constant 

-2LLR 

R2 

Results: Coefficient Estimate and (Asymptotic Z) 

Felonies 

57.8** (3 d.f.) 
0.396 (5.688)** 
0.577 (4.399)** 
0.756 (4.892)** 

302.1 ** (6 d.f.) 

16.6** (1 d.f.) 
0.063 (4.505)** 

27.4** (1 d.f.) 
0.841 (4.647)** 

15.5** (1 d.f.) 
0.380 (4.048)** 

29.5** (1 d.f.) 
-0.345 (-5.564)** 

20.4** (2 d.f.) 
-0.010 (-3.568)** 
-0.267 (-2.655)** 

-0.718 (-6.215)** 

462.8 (Xfs)** 

0.33 

Misdemeanors 

23.7** (2 d.f.) 

1.132 (3.936)** 
0.349 (3.159)** 

142.8** (6 d.f.) 

35.4** (1 d.f.) 

0.535 (6.248)** 

20.3** (2 d.f.) 
0.380 (2.115)* 
0.186 (3.947)** 

26.5** (1 d.f.) 
0.533 (5.407)>1"* 

72.9** (1 d.f.) 
-0.499 (-8.618)** 

-1.242 (-26.473)01<* 

395.3 (Xf3)** 

0.27 
No. of Cases 2,369 4,307 

% Predicted Correctly 
By Model 
By Random Choice 

-Not significant at conventional a-levels. 
*Significant at a = .05. 

**Significant at a = .01. 

76.4% 
60.6% 

90.2% 
82.3% 
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equilibria, discussed above, and the controversial nature of the third-party custo
dians, the extremely high likelihood-ratio statistics for the judge group are not 
surprising. 

For defendants assigned financial release conditions, the ne.li.l decision is be
tween requiring a cash bond2 ! by the defendant himself and requiring posting of a 
surety bond. To learn what factors influence that decision, equation (24b) was 
estimated for defendants released financially, separately for felonies and mis
demeanors. The estimation results are reported in Table A.4. As one would expect 
given the problem of nonunique equilibria, the group of judge identity variables 
had a higher likelihood-ratio statistic than any other variable group in this equa
tion. Felony defendants arraigned on Saturday were less likely to be assigned 
surety bond; this result could reflect a presumption by the judge that a bondsman 
may be more difficult to find on a Saturday. Among misdemeanor defendants, the 
extralegal defendant characteristics of race and sex were significant: whites and 
females were significantly less likely to be released on surety bond. Except for 
parole-probation status, the results did not indicate that the cash-surety decision 

Table A.4. 
Estimation Results for SUR!, the Surety- Cash Bond Decision 

Variables 

Charges: X2 (d.f.) 
LARCENY 
WEAPON 
DRUGS 

Judges: X2 (d.f.) 

Procedural: X2 (d.f.) 
DSAT 
CAPYI 

Flight History: X2 (d.f.) 
PARPRB 

Convictability: X2 (d.f.) 
COMVIC 

Extralegal Characteristics: X2 (d.f.) 
RACE 
SEX 

Constant 

-2LLR 

R2 

Results: Coefficient Estimate and (Asymptotic Z) 

Felonies 

10.4* (3 d.f.) 
-0.292 (- 1.974)* 
-0.491 (-2.106)* 
-0.946 (-2.133)* 

72.4** (4 d.f.) 

12.5** (1 d.f.) 
-0.562 (-3.737)** 

6.1 * (1 d.f.) 
0.307 (2.432)* 

1.394 (14.812)** 

87.6** (X§) 

0.17 

Misdemeanors 

70.6** (5 d.f.) 

5.7** (1 d.f.) 

-2.428 (-2.445)* 

5.1* (1 d.f.) 
0.344 (2.269)* 

40.1 ** (2 d.f.) 
-0.573 (-4.087)** 
-0.662 (-4.972)** 

2.807 (j.283)** 

114.0** (X§) 

0.31 

No. of Observations 

% Predicted Correctly 

1,070 720 

By Model 
By Random Choice 

-Not significant at conventional a-levels. 
*Significant at a = .05. 

**Significant at a = .01. 

81.9% 
69.3% 

69.7% 
46.4% 
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is related to defendant characteristics commonly associated with pretrial flight and 
recidivism. 

The final step in setting financial conditions is to determine the amount of bond. 
To learn what factors influence that decision, equation (25) was estimated for all 
defendants receiving financial conditions, separately for felonies and mis~ 
demeanors. The estimation results appear in Table A.5. Treating the dependent 
variable in equation (25) as continuous, multiple regression analysis is an appro~ 
priate estimation technique. Test statistics computed are the conventional F for 
each group of explanatory variables and Student's t for individual explanatory 
variables. 22 

Although the estimated equations explained little of the variance in bond 
amount, the signs of significant coefficients were generally those predicted by 
theory. Among felony defendants, the charge categories of homicide and sexual 
assault were associated with high bonds, as were pending cases and parole or 
probation status at the time of arrest. Among misdemeanor defendants, accused 
Bail Reform Act violators received high bond. The high F~statistic for the judge 
group was not surprising; more startling was the fact that a single judge accounted 
for the significance. Considering defendant characteristics, employed felony de~ 
fendants were found to receive lower bonds. Misdemeanor defendants were found 
to receive lower bonds than felony defendants, ceteris paribus. Misdemeanor 

Table A.S. 
Estimation Results for AMT!, Bond Amount ($000) 

Variables 

Cash/Surety: F (Vj ,V2) 
SUR 

Charges: F (Vl, V2) 
HOMICIDE 
SEX ASLT 
BAIL VIOL 

Judges: F (VI, V2) 

Cnme History: F (VI, V2) 
PNDCAS 

Statutory Characteristics: F (VI' V2) 
EMPLOYD 
DRUGS 
ALCOHOL 

Constant 

F 

R2 

Results: Coeffident Estimate and (Student's t) 

Felonies 

0.18 (1,1062) 
0.257 (0.422) 

80.63** (2,1062) 
10.044 (10.858)** 
8.469 (7.141)** 

25.66** (1,1062) 

6.45* (1,1062) 
1.549 (2.484)* 

7.64** (1,1062) 
-1.399 (-2.809)** 

2.802 

31.02** (7,1062) 

0.17 

7.758 

Misdemeanors 

10.03** (1,714) 
0.368 (3.130)** 

6.96** (1,714) 

0.649 (2.595)** 

28.59** (1,714) 

4.62 (2,714) 

0.506 (2.314)* 
-0.731 (-2.008)* 

0.911 

11.19* (5,7]4) 

0.07 

1.516 Standard Error of Estimate 

N 1,069 719 

-Not significant at conventional a-levels. 
*Significant at a = .05. 

**Significant at ex = .01. 
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defendants with a drug history received higher bond, but those with a history of 
alcohol abuse received lower bond. This may reflect a judicial presumption of 
future crime by drug users because of either an extensive criminal history or a 
need to support a drug habit. 

Obtaining Release 
For those defendants for whom financial release conditions are set, the next 

event is their release or nonrelease, depending on whether they satisfy their condi
tions. To learn what factors predict whether a defendant obtains release, the 
variable OU1J was defined, where: 

OUT1 = 1 if defendant i obtains release, 

= 0 otherwise, 
(26) 

and the following equation was estimated using the pro bit technique described in 
note 17: 

0-2: Xk1f3k 

[ 

7 ] 
k-Q 

Pr(OUT1=1) = 1 - ¢ -(]" .. (27) 

The results of estimation appear in Table A.6. 23 As expected, the estimation 
results indicate that a higher bond discourages release. The significantly negative 

Table A.6. 
Estimation Results for Obtaining Release on Financial Bond 

Va.iables 

Release Conditions (d.f.) 
SURETY 
AMT ($000) 

Charges (d.f.) 
BAIL 
ROBBERY 

Interactions (d.f.) 
SURETY x EMPLOYD 
SURETY x 6MLESS 

Constant 

-2LLR 

No. of Observations 
R2 

% Predicted Correctly 
By Model 
By Random Choice 

*Significant at IX = .05. 
**Significant at IX = .01. 

Results: Coefficient Estimates and 
(Asymptotic Z) for OUlI 

102.6** (2 d.f.) 
-0.691 (-3 .806)** 
-0.011 (-3.943)** 

-1.041 (-2.388)* 
-0.340 (1.980)** 

28.7** (2 d.f.) 
0.500 (3.114)** 

-0.522 (-2.797)** 

1.1.36 (7.174)** 

147.5** (xij) 

415 

0.49 

68.0% 
51.6% 
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coefficient on SURETY indicates that defendants are more willing to post a re
fundable 10 percent cash bond with the court than to pay a nonrefundable 10 
percent bondsman's fee. 

Of interest, no defendant characteristics were significant in themselves. This 
suggests that even though Tables A.2 through A.4 indicate that release decisions 
are based on certain characteristics, the effect of those decisions is non
discriminatory. In general, each defendant was equally likely to post the cash 
bond required of him, even though the amounts differed across defendants. How
ever, the significance of interaction terms between employment characteristics 
and the surety indicator suggests that bondsmen screen potential clients on em
ployment, much as judges do in making their financial-nonfinancial release deci
sions. 

Failure to Appear 

For defendants who are either released immediately on nonfinancial conditions 
or who later obtain release by satisfying financial conditions, the factors predict
ing failure to appear are of interest. Specifically, we want to know whether, as 
predicted by hypothesis H12, the characteristics that appear to influence release 
conditions actually predict failure to appear. In addition, we want to know 
whether, as predicted by hypotheses Hl1 and H13, released defendants respond 
to the flight incentive posed by a severe expected sentence and the counterincen
tive presented by a high financial bond. 

To examine these questions, a defendant variable FTAII was defined, where: 

FTAII = I if a bench warrant was issued for defendant i during (28a) 
the life of his case, 

= 0 otherwise. 

Issuance of a bench warrant at a scheduled judicial hearing indicates merely that 
the defendant failed to appear in court without giving prior notice. This may occur 
deliberately, or it may occur through absentmindedness, confusion, inadequate 
notification,24 or a number of other reasons. If the missing defendant is re· 
apprehended and the arresting officer finds evidence that notice was received, he 
is required to charge the defendant with violation of the D.C. Bail Reform Act 
(BRA). To analyze the subset offailures to appear arising from willful actions by 
the defendant, an alternative dependent variable, FTA2h was defined, where: 

FTA~ = 1 if a bench warrant was issued for defendant i and one (28b) 
of the following occurred in addition: (a) the defendant 
was arrested for BRA violation before disposition of his 
sample case or (b) the case was still open when the data 
base was constructed in August 1975. 

An equation of the following form was estimated for each version of the depen
dent variable, using the probit technique described in note 17: 

[ 

7 ] 0-2: Xkl{31\ 
k-o Pr(FTAI =l) = 1 - cI> - • 

(j 
(29) 

The estimation results appear in Table A.7. Regardless of how failure to appear is 
defined, defendants in the custody of third parties are more likely to fail; em
ployed defendants and those charged with assault are less likely to fail. Several 
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Table A.7. 
Estimation Results for ¥fAl , Failure to Appear (Felonies and Misdemeanors) 

Variables 

Release Conditions (d.f.) 
AMT 
CASH 
TPC 

Charges (d.f.) 
ASLT 
SEXASLT 
WEAPONS 

Statutory Characteristics (d.f.) 
EMPLOYD 
DRUGS 

Constant 

-2LLR 

R2 

No. of Observations 

% Predicted Correctly 
By Model 
By Random Choice 

*Significant at a = .05. 
**Significant at a = .0 I. 

Results: Coefficient Estimates and (Asymptotic Z) 

All Failures Willful Failures 

16.1 ** (3 d.f.) 
0.008 (0.202) 
0.375 (2.205)* 
0.197 (3.631)** 

27.7** (3 d.f.) 
-0.248 (-3.743)** 
-0.640 (-2.990)** 
-0.218 (-2.575)** 

41.9** (2 d.f.) 
-0.253 (-5.964)** 

0.231 (2.548)* 

-1.168 (-36.582)** 

104.1 ** (X§) 

0.05 

6,913 

90.3% 
82.5% 

12.7** (3 d.f.) 
-0.022 (-0.357) 

0.150 (0.661) 
0.237 (3.660)** 

12.5** (3 d.f.) 
-0.227 (-2.707)** 
-0.409 (-1.716) 
-0.192 (-1.801) 

13.0** (2 d.f.) 
-0.193 (-3.659)** 

0.021 (0.174) 

-1.569 (-39.632)** 

45.4** (X~) 

0.03 

6,913 

95.2% 
90.9% 

other variables describing the defendant, the charge, and the release conditions 
seem to explain failure to appear in general, but not Llur proxy for willful failure. 
No deterrent effect of bond, or encouragement effect of high expected sentence, 
was apparent under either definition. These results seem to imply that laws requir
ing judges to assess flight probability and set conditions to prevent flight may be 
assuming a predictability and rationality of failure to appear that we are unable to 
verify. 

Pretrial Rearrest 

The other form of pretrial misconduct is the commission of additional crimes 
while released and awaiting trial. We cannot observe pretrial criminality accu
rately, but we can observe pretrial rearrests and the dispositions of those arrests. 
To investigate what factors appear to predict pretrial criminality, two alternative 
indicators were defined: 

AREST1! = 1 if the defendant was rearrested before disposition of (30a) 
the sample case i, 
o otherwise. 

Statistically significant relationships between explanatory variables and ARESTl 
may describe systematic defendant behavior, or alternatively, police behavior in 
selecting released defendants as prime suspects. To attempt to separate the two 
relationships, the second indicator was defined by: 
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AREST21 = 1 if the defendant was rearrested before disposition of (30b) 
current case i and convicted in the second case, 

:::: 0 otherwise. 

For each of these variables, we use an equation of the form: 

[
0 - ± Xkl{3k] 

Pr(AREST1=1) = 1 - <I> k=;. (31) 

The estimation results under both defmitions are presented in Table A.8. These 
results indicate that felony defendants, particularly those charged with burglary 

Table A.S. 
Estimation Results for ARESTl, Pretrial Rearrest, and for AREST2, Pretrial Rearrest 

. Followed by Conviction 

Results: Coefficient Estimates and (Asymptotic Z) 

Variables 

Release Conditions: X2 (d.f.) 
AMT 
TPC 

Charges: X2 (d.f.) 
ROBBERY 
BURGLARY 
LARCENY 
ARSON/PROPDEST 

Current Crime: X? (d.f.) 
NOWEAP 
FELMIS 

Criminal History: X2 (d.f.) 
PRlPRS 
PNDCAS 
ARST73 

Statutory Characteristics: (d.f.) 
EMPLOYD 
DRUGS 

Extralegal Characteristics: X2 (d.f.) 
RACE 
AGE 

Constant 

-2LLR 

Rearrest Only 

8.7* (2 d.f.) 
0.067 (1.821) 
0.160 (2.662)** 

16.2** (4 d.f.) 
0.207 (2.573)* 
0.256 (3.260)** 
0.153 (2.350)* 
0.221 (2.386)* 

21.5** (2 d.f.) 
0.144 (2.306)* 
0.256 (4.501)** 

48.5** (3 d.f.) 
O.OlD (3.510)** 
0.296 (2.672)** 
0.186 (5.191)** 

23.7** (2 J.f.) 
-0.177 (-3.641)** 

0.317 (3.340)** 

11.7** (2 d.f.) 
-0.199 (-2.290)* 
-0.005 (-2.460)* 

-1.669 (-17 .689)** 

220.2** (xIs) 

No. of Observations 

R2 
6,913 

% Predicted Correctly 
By Model 
By Random Choice 

-Not significant at conventional a-levels. 
*Significant at a "" .05. 

**Significant at a = .01. 

0.10 

93.0% 
87.2% 

Rearrest and 
Conviction 

0.5 (1 d.f.) 
0.035 (0.737) 

15.2** (2 d.f.) 

0.260 (3.034)** 
0.226 (3.224)** 

11.9** (1 d.f.) 

0.216 (3.555)** 

39.1 ** (2 d.f.) 

0.277 (2.157)* 
0.235 (5.973)** 

16.4** (1 d.f.) 
-0.247 (-4.114)** 

6.4* (1 d.f.) 

-0.007 (-2.512)* 

-1.747 (-19.079)** 

113.2** (X~) 

6,913 

0.07 

96.4% 
93.1% 
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and larceny, are more likely than others to commit additional crimes while on 
release, using either measure of criminality. Prior criminal history, particularly 
recent arrests, also seems to predict future criminality; in contrast, employed 
defendants and older defendants are less likely to commit additional crimes while 
on release. Third-party release, a history of Jrug use, and a defendant who is 
nonwhite all seem to increase the probability of rearrest, though the effect on 
conviction following rearrest is insignificant. In general, coefficients in the two 
equations are of the same sign, though of somewhat less significance in the second 
equation. This comparison seems to reflect randomness in the adjudication out
come; if police were systematically making unwarranted arrests of defendants on 
pretrial release, one would expect greater inconsistencies between the two equa
tions. 
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